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(Circuit Court of Appeals, Kixth Circuit. October 7, 1902.) 

No. 1,043. 

1. WiLLS— RULES OF C0N8TKUCTION. 

The construction of a will being for the purpose of ascertalning tlie 
Intention of the testator, the language used must be read In the light of 
the circumstances of the particular case. 

S. Samb— Prbsumption Against Partial Intbstacy. 

A testator, having his attention upon liis entire estate, wlll not be pre- 
sumed, In the absence of a clear expression to the contrary, to die in- 
testate as to any part of it 

8. Same— Tbstambntabt Trust — Vestins dp 'Estate in Bbnepiciabt. 

A testator, who was a young man, unmarrled, and possessed of a 
considérable estate, had no near relatives except a younger brother, not 
then of âge, who had become somewhat dissipated. After maliing mlnor 
bequests, he devlsed and bequeathed ail the resldue of his estate to an 
nncle "in trust for the use and benefit of my brother." The will pro- 
vided that the nncle should control and manage the property, paying to 
the testator's brother such sums from time to time as he should deem 
best, until the latter became of âge, when, if "my said uncle shall think 
it best, in his judgment and discrétion, to pay over and dellver to my 
said brother ail my bequests to my brother, * * • i hereby atithor- 
Ize and direct hlm to do so." If the uncle did not then think it best 
to turn over the property, he was to continue to manage and control it 
until such time as, in his Judgment and discrétion, he should "deem 
it prudent and proper to put the same under the management and con- 
trol of my said brother." No provision was made for disposition of the 
property in the contingency of its not being tumed over to the testator's 
brother. Beld that, reading the will in the light of the existing circum- 
stances, it was clearly the intention of the testator to vest the estate in 
his brother, subject to the right of the trustée, under the discrétion given. 
to witîihold the use and enjo.yment of it, and that on the death of the 
brother the property, which had not been turned over to him, vested in 
his heirs, and did not revert to the estate of the testator. 
4 Same — Epfect dp Statutb on Construction. 

2 Oomp. Laws Mich. 1871, §? 4129, 4131, which provide that a trust 
estate shall vest in the trustée, leavlng to the beneficiary only the right 
to enforce the trust, and that the estate and interest not Included in the 
trust on the termination thereof vest in the person creating the same, 
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or hls helrs, cannot operate to enlarge the estate In a trustée under a 
testamentary trust beyond that Intended by the testator, as determlned 
from a proper construction of the wlU itself. 

6. JORISDICTXON OB' PBOBA.TB OOuaTS^MlOHiaAK StATOTKS— SbTTLBMENT OF 

Trust Estâtes. 

The jurlsdlctton conferred on the probate courts by the statutes of 
Mlchlgan to settle estâtes, and dlstrlbute the funds thereof In the hands 
of an exécuter, dijes not esitend to tiie' settlèment of the accounts of - 
trustée under a -will, and the distribution of the trust fund on the ter- 
mlnatlon of the trust, whlch jurlsdlctlon belongs to a court of chancery; 
and where an exécuter pald ail the debts and spécifie bequests of hls 
testator, leavlng In hls hands only the reslduary eetate, of whlch he was 
madet^ste^ under the ^vUl, but neglected for many years, and until 
af ter the death of the cestul que trust, to settle hls accounts as ex- 
ecutor -when he flled hls report, Includlng thereln the trust property, a 
decree of the probate court made thereon, dlstrlbutlng the trust property 
and funds as property of the estate, Is vold as agalnst an helr of the 
cestul que trust who was the real owner of the property, but who, 
although known to the exécuter, was not made a party to the proceed- 
Ings, and whose rlghta were not eonsldered or adjndlcated. 

6. Trust— AccouNTiNs by Trustes— Ihtbkkst. 

A trustée, not shown to hâve wasted the estate or to hâve derlved 
a profit therefrom, should be charged only wlth simple Interest at the 
légal rate on funds remalnlng In his hands from tlme to tlme nnln- 
vested. 

7. Same— LiABiLiTT OF Tbustbb fob Convbrsion— TJnauthobizbd Contby- 

AKCB OF Rbal Estate. 

Where a trustée under a wlU nndertook to convey reâl estate to whlch 
he hàd no title, as appeared from the wUl and proceedlngs thereon, 
whlch were matters of record, but It dld not appear that he acted 
fraudulently, havlng made the conveyances wlthout recelvlng any pay- 
ment therefor, pursuant to a decree of distribution made by the probate 
court, whïch was, however, told as agalnst the real owner for want 
of Jurlsdlctlon, he should not be charged. In favor of such owner, wlth 
the value of the real estate, as for a conversion, unless It should be 
determlned In Utlgatlon Instltuted for the purpose that the lands are not 
recovCTable. 

9. JUDGMENT— AHOWANCH BT PBOBATB COUBT TO ExBCUTOB— COLLATEBAI. 

RbviBw. 

An allowance of a Iflmp sum made by a probate court to an exécuter 
and trustée under a wUl as compensation for hls services rendered in 
both capacltiès cannot be set aslde In a collatéral proceeding, although 
the court was wlthout Jurisdlction to allow compensation for the services 
as trustée. 

Cross- Appeals from the Gif cuit Court of the United States for the 
[Western District of Michigan. 

A. J. Dovel and Benton Hanchett, for appellants. 
Jackson B. Kemper, for appellee. 

Before LURTON and DAY, Circuit Tudges. and SWAN, District 
Judge. 

DAY, Circuit Judge. This was a bill for an accounting against 
John Canfield, Vvho died pending the action, for moneys and prop- 
erty alleged to be in his hands as trustée of Edward W. Canfield, 
deceased, belc^nging to Hattie H. Canfield, the complainant. The case 

H 6. Probate JorlBdlction, eee note to Quarriea Cîo. v. Thomllnson, 36 O. O. 
*. 276. 
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turns principally on the proper construction to be given the will of 
Henry R. Canfield, who died at Racine, Wis., September 3, 1871. 
The will was probated in the probate court of Manistee county, Mich., 
where the deceased had left very considérable property interests. 
After giving- $5,000 to his aunt Clara E. Marsh, $1,000 to Cyrus W. 
Babcock, a friand, his interest in his father's homestead to his step- 
mother for life, and a watch to his brother in case he had none, the 
testator, in the sixth clause of his will, disposes of ail the rest of his 
estate as follows (sixth) : 

"AU the rest and residue of my estate, real and Personal, I give and be- 
queath to my uncle, John Canfield, in trust for the use and benefit of my 
brother, Edward W. Canfield, and leave the management and control of the 
property hereby glven under the sixth bequest of this, my last will and 
testament, to my said uncle, John Canfield, in trust for the use and benefit of 
my brother, Edward W. Canfield, according to the best judgment and dis- 
crétion of my said uncle, John Canfield, and that my said uncle shall pay to 
my said brother such sums of money from time to time as my said uncle 
shall, in his judgment and discrétion, deem best; and also, when my said 
brother shall arrive at his majority (that is, shall arrive at the âge of twenty- 
one years), and my said uncle shall thinli it best, In his judgment and discré- 
tion, to pay over and deliver to my said brother ail my bequests to my 
brother, Edward W. Canfield, I hereby authorize and direct him to do so. 
But It Is expressly my wlU and earnest désire that my said uncle will exer- 
cise a Sound discrétion and judgment in paying over any money or conveying 
to my said brother any real estate to my said brother, under the sixth be- 
quest of thls my last will and testament, and expressly request my said uncle 
not to do so until my said brother shall, In his (my said uncle's) discrétion 
and judgment, be satisfled that my said brother will manage and make pru- 
dent use of the same. And in case my said brother, Edward W. Canfield, 
shall become dissipated, or In any manner and from any cause, In the judg- 
ment and discrétion of my said uncle, John Canfield, unflt to hold, control, 
or manage any of the property, real or Personal, lying and bequeathed, under 
the sixth provision of this my last will and testament, in trust to my said 
uncle, John Canfield, for the use and benefit of my said brother, Edward, 
then I do authorize and direct my said uncle, John Canfield, to hold, manage, 
and control ail the real and Personal estate given and bequeathed under the 
sixth provision of this, my last will and testament, tlU such time as. In the 
judgment and discrétion of my said uncle, John Canfield, may deem it pru- 
dent and proper to put the same under the management and control of my 
said brother, Edward W. Canfield, and not till then." 

The testator, Henry R. Canfield, and Edward W. Canfield were 
the sons of Edmund Canfield and nephews of John Canfield. Ed- 
mund died in the year 1871. He left a considérable estate to Henry 
R. and Edward W. Canfield. Henry R. survived his father only 
about 6 months. Henry R. was 22 or 23 years old at the time of his 
death, and Edward W. was about 18 or 19 years of âge. Henry's 
property consisted of real estate in Manistee, Mich., Chicago, 111., and 
Elmira, N. Y., about $20,000 in notes, and a quarter interest in Can- 
field's Wrecking & Towing Line of Manistee. Edward W. Canfield 
was a young man of dissipated habits, subject to sprees. He became 
of âge in the spring of 1873. John Canfield did not then turn over 
the estate to himi. In fact, he never did so, but gave Edward sums 
of money from time to time. Edward did not reform, but continued 
dissipated until his death, which occurred in Idaho in 1893. On Sep- 
tember 21, 1871, the will of Henry R. Canfield was probated in the 
probate court of Manistee county, Mich. This will was' admitted to 
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probate, and letters issued to John Caiifield, as exécuter, on October 
ï6, 1871. On December 18, 1871, John Canfield filed the inventory 
of the estate. No accounts were filed or other prôceedings had until 
the filing ôf the pétition for an order of distribution of the estate on 
October 10, 1893. On January 27, 1884, Edward W. Canfield mar- 
ried Hattie H. Canfield, the complainant. This marriage took place 
in Milwaukeè, Wis., where the parties resided for a short time, re- 
moving thence to Kansas City, Mo. Thé complainant shortly after- 
wards returned to Milwaukeè, where Edward promised to join his 
wife, but in fact never did so. John Canfield knew of this marriage, 
and sent at least one check payable in whole, or jointly with her hus- 
band, Edward, to the complainant. After Edward's death, and on 
the loth day of October, 1893, John Canfield filed his pétition in the 
probate court of Manistee county, Mich., setting forth, in substance, 
that he had paid the spécifie legacies mentioned in Henry's will ; that 
the funeral expenses and debts of the deceased had been paid; that 
the residuë pf the estate had been devised to the petitioner in trust; 
that, in the exercise of the discrétion conferred in the will, he did 
not pay over the residue of the estate to Edward, but had paid out 
certain sums for his use and benefit; that there remained in his hands 
$31,283.05, and certain unsold real estate in Manistee and Chicago. 
Hattie H. Canfield was not made a party to this proceeding, or her 
possible interest in the estate, as the widow of Edward, in any man- 
ner referred to. The pétition averred that upon Edward's death ail 
the property and estate remaining in the hands of the petitioner, un- 
disposed of, by the provisions of chapter 214 oi Howell's Annotated 
Statutes of Miehigan, reverted to the heirs or next of kin of Henry 
R. Canfield, deçeaSed, who are entitled to the same. It is further 
averred that ail of said estate, real and personal, came to Henry R. 
Canfield through his father, Edmund Canfield, and that the following 
named persons, as the petitioner is informed and believes, are the sole 
next of kin, atid entitled to share in the residue of said estate equally, 
to wit : Maria D. Smith, of the âge of 70 years, Clara E. Marsh, of 
the âge of 68 years, paternal aunts, and petitioner, paternal uncle, of 
the âge of 63 years, of Manistee, Mich. The petitioner prays an al- 
lowance for services; that a day may be fixed for hearing of the péti- 
tion and accounting, and notice given to ail persons interested, as the 
court shall direct and the law require. The court is asked to adjudi- 
çate who are the next of kin of Henry R. Canfield, entitled to said 
estate, real and personal, and the share of each person, and that the 
residue of the estate may duly be assigned to Maria D. Smith, Clara 
E. Marsh, and the petitioner, in equal portions. Thereupon the pro- 
I bâte court made ari order requiring the petitioner to give notice to the 
persons interested in the estate of the pendency of said account, and 
-the hearing thereof, by publication for four weeks in the Manistee 
Advocate, a newspaper printed and circulated in said county, which or- 
der was duly pxiblished. On November 13, 1893, an order was en- 
tered in the probate court finding that the property remaining in the 
hands of petitioner reverted to the heirs or next of kin of the deceased, 
who were found tO be said Maria D. Smith and Clara E. Marsh, aunts, 
and petitioner, uncle, of said Henry, next of kin, and entitled to share 
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in said residue of said estate equally. Ten thousand dollars was al- 
lowed as compensation to said John Canfield as executor and trustée, 
and he was directed to distribute such residue equally among said 
Clara E. Marsh, Maria D. Smith, and John Canfield. Afterward, on 
February 7, 1894, John Canfield filed a report showing that he had 
distributed the property pursuant to such order, and made deeds for 
the real estate. John Canfield subsequently turned over his share of 
the estate, including his compensation, to Maria D. Smith and Clara 
E. Marsh. Hattie H. Canfield had no notice of thèse proceedings 
until May, 1896. Upon trial the circuit court found the complainant 
entitled to the property remaining in the hands of John Canfield which 
belonged to Edward W. under the sixth clause of the will, and to ail 
the property of Edward W. which came into his hands from any 
source, Ijelonging to Edward W. in his lifetime ; that the proceedings 
in the probate court of Manistee county, Mich., were, after Edward's 
death, null and void as to the complainant. An account was decreed, 
and référence made to a master for that purpose. After an account 
before the master, a final decree was entered in the circuit court ad- 
judging John Canfield not to be entitled to any compensation as 
trustée or executor, "by reason of not giving actual notice to the plain- 
tiiï of his application in the probate court in the matter of the estate 
of Henry R. Canfield, deceased, for an order of distribution of said 
estate ; thereby attempting to convert said estate to his own use, and 
deprive the plaintifï thereof." John Canfield's estate (he having died 
pending the suit) is charged with simple interest at the légal rate in 
Michigan on amounts remaining in his hands from time to time unin- 
vested for the trust estate up to January 16, 1894, when he is found to 
hâve converted said estate to his own use, and a decree bearing interest 
from that date ■^Vas rendered against his estate. From this decree both 
parties appealed, raising the questions which we shall proceed to con- 
sider. 

The purpose of construction is to ascertain the intention of the testa- 
tor, as expressed in his will, and, if possible, to carry that intention 
into efifect. Précédents are numerous, and, as usual in such cases, 
many are cited on either side of the controversy. The construction of 
a will, however, dépends upon the language used, read in the Hght 
of the circumstances of the particular case. No two wills are alike, 
and the situation of each testator, as to persons and property, is pe- 
culiarly his own. We are to ascertain, if possible, from the language 
used, what Henry R. Canfield intended in framing the sixth clause of 
his will. He had a considérable estate. Before reaching the sixth 
clause, we find him making minor-bequests to relatives. He then 
cornes to deal with the major portion of his estate in the residuary 
clause. Hère he has in mind provision for his brother, Edward W., 
and gives the property to his uncle, John Canfield, "in trust for the 
use and benefit of my brother." This is the first and leading purpose 
of the testator, — to dedicate the property to the use and benefit of Ed- 
ward. In view of the fact that Edward, although then a very young 
man, had fallen into practices and habits of dissipation, which, if per- 
sisted in, would render him unfit to control and manage property, the 
estate fs not to be turned over to Edward, except in such sums as the 
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trustée shall deem best, until he arrives at the âge of 21, and not then 
çxcept the trustée shall think it best, in his judgment, to pay over and 
deliver to the brother "ail my bequests" to him. Furthermore, the 
testator çontemplated the con'tingency that Edward might not reform 
at 21, in which event, so long as he continued unfit to hold, control, 
or manage the property given under the sixth clause of the will, as 
a final direction, the trustée is to hold, manage, and control the prop- 
erty till such time as, in his judgment and discrétion, he "may deem 
it prudent and proper to put the same under the management and con- 
trol of my said brother, Edward W. Canfield, and not till then." 

Did the testator contemplate that Edward might add to the follies 
of extrême youth the dissipation of more advanced years, and thus 
never becôme fit tp use and control the property intended for him? 
If so, it would seem the most natural thing for the testator to meet 
that contingency by making other disposition of the estate. In this 
clause he was dealing with the bulk of his estate. He had no near 
kin to whom it might revert in the contingency of Edward's permanent 
unfitness or incapacity from dissipation or other cause. He was mak- 
ing, it isi to be presumed, a testamentary disposition of his entire estate. 
A testator having his attention upon his entire estate will not be pre- 
sumed, in the absence of a clear expression to the contrary, to die 
intestate as to any part of it. Given v. Hilton, 95 U. S. 591, 24 L. Ed. 
458. If he had in contemplation that his intended bounty for Edward 
might fail because of his habits, it would hâve been consonant with the 
common course of events, as well as the presumption of law, that he 
should make some other disposition by will of his estate. This he did 
not do. We think it a fair inference that he did not contemplate such 
a contingency, but intended the estate to be Edward's at once; post- 
poning its enjoyment first until Edward became 21 years of âge, and 
further until such time as, in the judgment of the trustée, he had re- 
formed sufficiently to warrant his control of the property. It is true 
that the sixth clause contains language which seems to indicate the 
necessity of conveying the property from the trustée to Edward. This 
language, standing alone, gives color to the claim that the estate vested 
in the trustée until he saw fit to convey it to Edward. But it does not 
overcome the purpose évident from the whole clause, read in the light 
of ail the language used, and the things the testator has done and re- 
frained from doing in the premises. It seems to us that the testator 
çontemplated his brother as a wayward youth. He was the only one 
close to him by the ties of blood, and, until âge and discipline had cor- 
rected his youthful follies, he did not wish him to control the property, 
which he intended for him only. .He did not contemplate that his pur- 
pose might fail because of Edward's conduct, and leave the estate at 
sea, so far as testamentary disposition thereof is concerned. When he 
was disposing of small parts of his estate in other parts of the will, 
Henry selected the persons he wished to profit by his estate. It is 
reasonable to suppose he would hâve selected for himself the récipients 
of his larger bounty, had he supposed that it would never be available 
to his brother because of the conditions imposed. This view is in har- 
mony, also, with the rule of law which favors the immédiate vesting of 
estâtes unless the testator has clearly indicated a contrary intent. 
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Me Arthur v. Scott, 113 U. S. 340, 5 Sup. Ct. 652, 28 t. Ed. 1015. 
This being the proper construction of the will, upon the death of Ed- 
ward the trust in John Canfield would terminate, and the property vest 
absolutely in the heirs or légal successor of Edward, which in this 
case, it is admitted, is his widow; he having died intestate and with- 
out issue. We hâve examined the sections of the Michigan Revised 
Statutes cited by appellants which are claimed to be controlling in 
favor of the construction contended for by the appellants. Under sec- 
tion 4129, 2 Comp. Laws 1871, it seems clear that a trust estate is 
vested in the trustée for the purpose of executing the trust, leaving to 
the cestui que trust only the right to enforce the performance of the 
trust in equity. Under section 4131, the estate and interest not in- 
cluded in the trust upon the termination thereof vest in the person 
creating the trust, or his heirs, as a légal estate. If we concède the 
construction of the will contended for by appellants, the application of 
thèse sections will operate to vest the estate in Henry Canfield's heirs 
upon the termination of the trust. But ail dépends upon the proper 
construction of the will. If we are correct in construing the will to 
vest the estate in Edward Canfield, subject to the right of the trustée 
to withhold the use and enjoyment of it, thèse sections cannot operate 
to enlarge the estate in the trustée beyond that intended by the testa- 
tor. Toms v. Williams, 41 Mich. 552-567, 2 N. W. 814. 

It is claimed for the appellants that the adjudication in the probate 
court of Manistee county, Mich., is final as to ail parties in interest, 
and détermines conclusively the distribution of the estate in the hands 
of John Canfield as executor. The record shows that John Canfield 
was appointed executor and qualified as such in October, 1871. It 
was his duty to hâve paid the debts and legacies and settle the estate. 
He filed no account of his doings as such executor, and no further 
steps were taken in court in the premises until October i, 1893, after 
the death of Edward, which occurred on April 16, 1893. In this péti- 
tion John Canfield sets out that he paid the debts of Henry R. Can- 
field and the spécifie legacies as mentioned in the will; that he also 
paid the funeral expenses and ail claims against the estate. The 
residue of the estate, it is stated in this pétition, was devised to the peti- 
tioner in trust for the benefit of Edward upon the conditions named in 
the will. The petitioner then recites that he did not make over the 
trust estate to Edward, but made certain payments, which are set forth 
in détail in an account attached to the pétition. After stating the 
death of Edward, the pétition recites that ail the remaining property 
in the hands of the petitioner, by the provisions of the Michigan stat- 
utes, reverted to the heirs and next of kin of Henry R. Canfield, who 
are entitled thereto under the laws of the state. It is alleged that 
Maria D. Smith and Clara E. Marsh, aunts, and the petitioner, uncle, 
are the sole next of kin of Henry, and entitled to the estate. To this 
proceeding Hattie Canfield was not made a party, and her relation to 
Edward is in no wise referred to. 

It is claimed by appellants that the proceeding is in rem; that the 
statutory requirements of the laws of Michigan as to notice of the 
pendency of the proceedings hâve been fuUy complied with, and ail per- 
sons interested, whether parties or not, are concluded by the order of 
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the probate court determining tbe persons entitled to the fund, and 
qrdering the distribution thereof, in the hands of the trustée. How 
far such proceedings would be conclusive as to the settlement of the 
estate and the distribution of the funds of the estate in the hands of the 
executor, in a proper proceeding, we need not stop to inquire. It may 
be that the executor, who acted in good faith, bringing ail the facts 
before the court, would be protected from subséquent demands after 
he had complied with the order of distribution made in the probate 
court. We are now dealing with the trust fund, which passed to John 
Canfield under the sixth clause of the will. We do not perceive that it 
niakes any différence in the solution of the problem that he did not 
file his account as executor after paying the debts and legacies, as 
he should hâve done. He paid thèse obligations, and took the residue 
of the estate into his hands as trustée, and dealt with it as a trust 
estate. This appears from the récitals of his pétition in the probate 
court. In such case, we think there is no room for the application 
of the doctrine which protects an executor obeying an order of distri- 
bution in a probate court. As a trustée, he was liable to be called to 
account in a court of chancery. This well-settled branch of equity 
jurisdiction does not seem to hâve been interfered with. On the other 
hand, the suprême court of that state has recognized the chancery 
jurisdiction as unimpaired by the statutes regulating probate practice. 
In Wooden v. Kerr, 91 Mich. 188, 51 N. W. 937, the suprême court, 
in dealing with the Hability of one who was both executor and trustée 
under a will, held the power of the probate court alone could settle 
the executor's accounts and discharge his bond. The cestui que trust 
could alone settle with him for his actions as trustée. See, also, 
Weaver v. Van Akin, TJ Mich. 588, 43 N. W. 1081. After the death 
of Edward, John Canfield held the estate, constructively, at least, in 
trust for the widow of Edward^ the complainant herein. In the pi— >- 
ceeding in the probate court no mention is made of her, or any rei- 
erence had to her possible rights in the estate. Certainly no principle 
of equity will permit a trustée to thus summarily dispose of the rights 
of the benefîciary. John Canfield knew of the marriage, and had sent 
at least one check to the complainant, as the wife of Edward. In 
his présentation of the rights of parties to the probate court, he dé- 
clares that the estate has reverted to himself and the aunts surviving 
Henry. So far as the record discloses, the rights of the complainant 
were not in any way brought to the attention of the court. To permit 
the trustée to thus dispose of the rights of the real benefîciary would 
be to defraud her of the rights secured to her by the will. The 
Michigan statutes (sections 5964, 5965, How. Ann. St.) which hâve 
been held to give the probate court the jurisdiction and power to con- 
strue wills, in determining the distribution of estâtes in the hands of 
executors, contemplate notice in some form to persons interested 
(How. Ann. St. § 5969). The Michigan cases in which it has been held 
that an executor is protected in the distribution of a fund in his hands, 
as against ail interested persons, even where the construction of the 
will is involved, by the order of a probate court, are to be distinguished 
from the case in hand. In the présent case John Canfield, after the 
death of Edward, held the estate in trust for the real owner, who was 
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the widow of Edward. The question of the interest of any successor 
to Edward in tlie trust estate was not involved in the case made in 
the probate court, and therefore was not concluded by the adjudica- 
tion. It is elementary law that a judgment, to be an estoppel, must 
décide the very question in controversy in a court of compétent juris- 
diction, where the party alleged to be estopped was duly in court, by 
himself or those with whom he is in privity. 

It is further contended for the complainant that the court erred in 
not charging the account of John Canfield with compound interest 
upon funds in his hands belonging to the trust estate. The decree 
charges the estate of John Canfield with interest at the légal rate in 
Michigan on sums uninvested in the hands of John Canfield from time 
:o time. Tliis seenis to be équitable. While the executor did not file 
lis report and account seasonably with the probate court, it does not 
appear that he wasted the estate or derived profits therefrom for which 
he should be accountable. He seems to hâve made judicious invest- 
ments of considérable portions of the estate. The terms of his trust 
gave no spécifie directions as to the investment of funds, and, when the 
trustée is charged with interest at the légal rate on funds uninvested, it 
seeras that substantial justice is donc. 

It is further claimed that the real estate conveyed under the order 
of the probate court should be treated as a conversion, and the trustée 
held to account for the value of the same to the complainant. The 
circuit court held that, the order and judgment of the probate court 
being a nullity as to the complainant, she could still pursue the lands 
in the hands of those to whom John Canfield had conveyed them by 
direct conveyance, or grantees in subséquent conveyances from the 
same source of title. We hâve not found that John Canfield was guilty 
of actual fraud in conveying the premises. He was disqualified by 
sickness from giving his testimony, and died pending the suit. He 
may hâve been advised by counsel that it was unnecessary to make the 
complainant a party. Nevertheless, the proceedings, without her prés- 
ence, were nugatory as to her. She never had her day in court. The 
will was of record in the probate court, and its construction involved 
in the proceeding which resulted in the order of distribution. The title 
was vested in Edward subject to the trust. When he died the title 
descended to the complainant as his légal représentative. There was 
no adjudication that Edward died intestate or without heirs. Pur- 
chasers would be bound to take notice of the rights of his heirs, if he 
left any, who were not made parties. In this attitude of the case, we 
see nothing to prevent the complainant from recovering the lands. 
The decree refusing to include the value of the lands should be modi- 
fied so as to show no préjudice to the complainant's right to pursue 
John Canfield's estate for the value of the lands, if it shall be hereafter 
adjudicated between her and purchasers thereof that the lands hâve 
been lost to her because of any wrongful conversion thereof by him. 

In another respect we think the circuit court erred. Finding that 
John Canfield, by reason of not giving actual notice to the com- 
plainant of his application in the probate court for an order of dis- 
tribution, had attempted to convert the estate to his own use, and to 
deprive the complainant thereof, he was deprived of ail compensation 
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as executor and trustée. The probate court had fixed the compensa- 
tion of John Canfield at $10,000 in both capacities. Over the accounts 
and compensation of Canfield, as executor, the probate court had 
plenary jurisdiction. We do not perceive on what principle a court, 
other than one having power to review the action of the court of pro- 
bate, cûuld review the order of that court, so far as the executor's 
account is concerned, and the order fixing compensation in that court 
should not be disturbed. 

In the respects stated as to reserving complainant's rights as to the 
real estate and compensation to the trustée, the decree is modified, 
otherwise affirmed, with costs one-third to appellee, two-thirds to ap- 
pellants, executors, etc. 
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AMOSKBAG MFG. CO. v. DONNEI/L et aL 

(Circuit Court of Appeals, First Circuit. September 4, 1902.) 

Nos. 412, 418. 

1. Shipping— Construction of Chabter— Demurbaqb. 

The erasure, before exécution, from a printed fonn ot a charter party, 
of the clauses âxtng the number of lay days and the rate per day for 
demurrage, or the fallure to flU the blanks thereln, leayes the rights of 
the parties with respect to demurrage or damages for détention to be 
determlued by the général rule as to reasonable dispatch. 

t. Bame— TiMB FOR LoADiNO— Usage of Poet. 

In determlning what constltutes reasonable dispatch, the usages of the 
ports must be taken Into considération, both parties being presumed to 
bave linowledge of such usages, whether having actual knowledge or not; 
and where a charter provided that the vessel should report to a certain 
coal Company in Baltimore, and "be loaded by them In turn," the agreed 
place of loadlng was, by implication, the doclis or plers of such company, 
and the tlme requlred for loading, where not speclfied in the charter, 
must ordlnarily be determlned with référence to Its usual facilities. 

8. Same— Vessel to bb Loaded "In Tuhn. " 

A provision of a charter that the vessel should be loaded by a coal 
Company "in turn" must be strlctly construed, and It shuts out a practlce 
of the Company to glve préférence to its own vessels, or to sell coal to 
local customers from the supply which would otherwise hâve been avall- 
able for loadlng at Its docks, to the delay of the chartered vessel. 

4. COSTS ON Appeal. 

Both parties having appealed, the rule as to costs in The North Star, 1 
Sup. Ot. 41, 106 U. S. 17, 29, 27 L. Ed. 91, is applied In préférence to 
that In McComb v. Frlnk, 13 Sup. Ot. 993, 149 U. S. 629, 644, 37 L. Ed. 876. 

Appeal from the District Court of the United States for the Dis- 
trict of New Hampshire. 

Benjamin Thompson, for Donnell and others. 

Edward W. Hutchins and Henry Wheeler, for Amoskeag Mfg. Co. 

Before COLT and PUTNAM, Circuit Judges. 

PUTNAM, Circuit Judge. Thèse appeals arose out of a libel in 
behalf of the schooner Alice M. Colbum against a cargo of coal at the 

IT 1. Demurrage, see notes to Bandall t. Sprague, 21 C. C. A. 337; Hager- 
man t. Norton, 46 0. 0. A. 4. 
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port of discharge for the purpose of coUecting damages for împroper 
détention of the vessel at the port of loading. The charter names no 
lay days, and therefore no stipulated amount for détention; so that, 
strictly speaking, there could be no deinurrage. The vessel iirges the 
obUgation which the law imposes on a charterer to pay reasonable 
damages for an unauthorized or unreasonable détention at the port of 
loading or discharge. There is, of course, no lien imposed by the law 
on a cargo for demurrage, or improper or unreasonable détention, 
at the former port. In this case, therefore, the vessel necessarily 
relies on the following clause in the charter: "Vessels to hâve lien 
on cargo for freight and demurrage." Inasmuch as, in popular use, 
demurrage covers not only what is strictly known to the lav^f as such, 
but also damages for détention when such damages are recoverable, 
and as this instrument is a mercantile one, it is reasonable that we 
should hold that this clause gives the vessel a lien for the damages 
claimed, if she is entitled to them ; and no proposition has been made 
to the contrary by either party. 

The first question arises from the fact that the printed form on 
which the charter party was executed originally contained the fol- 
lowing: "It is agreed that the lay days for loading and discharging 
shall be as follows : Commencing from the time the captain reports 
himself ready to receive or discharge cargo." Thèse were stricken 
out before the charter party was executed. It also contained the fol- 
lowing: "And that for each and every day's détention by default of 

said party of the second part, or agent, dollars per day shall 

be paid by said party of the second part, or agent, to said party of the 
first part, or agent." As printed, a blank was left before the word 
"dollars." This was never filled. 

Also the charter party, although it was executed between Mr. Wil- 
liam T. Donnell, representing the vessel, and the Garfield & Proctor 
Coal Company as charterer, contained the following, not in the original 
printed blank, but written in : "Vessel to report to the Consolidation 
Coal Co., Baltimore, for orders, it being understood vessel shall be 
loaded by them in turn." 

The claimant of the cargo maintains that when the charter party 
was executed the parties thereto anticipated unusual delay in loading ; 
that thereupon the Garfield & Proctor Coal Company refused to hire 
the vessel with any liability for demurrage at Baltimore, and that 
finally a bargain was struck, whereby an enhanced rate of freight was 
agreed on, with the understanding that there should be no liability 
for détention resulting from the inability of the charterer to load. It 
oflfered some paroi évidence to sustain thèse propositions, but, on 
fundamental rules, there is nothing which justifies us in giving any 
weight to that class of proofs. By consigning the vessel to the Con- 
solidation Coal Company, the Garfield & Proctor Coal Company, in 
whose shoes the claimant stands, made itself responsible for the acts 
or omissions of the consignée, and in that respect it stands the same 
as though the stipulation had been that the vessel should report to 
itself, subject to whatever limitations arise from the fact that the 
charter party provided that the vessel should be loaded by the Con- 
solidation Coal Company in turn. So that the customary facilities 
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which the Consolidation Coal Company had at Baltimore for furnish- 
ing coal and loading it must be included among the éléments which 
are to be considered in determining whether the vessel was loaded 
with reasonable dispatch. Nevertheless, the Garfield & Procter Coal 
Company, which the claimant succeeds, is not excused in the event 
reasonable dispatch was not used, having in view ail the circum- 
stances which properly may be considered in that connection, includ- 
ing such weight as should be given to the customary facilities which 
the Consolidation Coal Company possessed. In other words, the 
erasure of the clause which was erased, and the omission to fill the 
blank before the word "dollars," hâve no effect on the construction 
or application of the charter party other than would hâve resulted if 
the blank, as originally printed, contained none of the clauses which 
were thus nullified. 

It is a settled rule of law that, Yifhere there is no stipulation as to 
demurrage, or damages for détention, a vessel must be loaded or dis- 
charged with reasonable dispatch according to the customs of the 
agreed place of loading, its physical conditions, and the peculiar con- 
tingencies of the weather, and some other contingencies which are 
occasionally taken into account. This rule has been stated such an 
infinité number of times that it îs not necessary to enlarge on the 
authorities where it can be found ; but it is well expressed in Scrutton, 
Charter Parties (4th Ed.) 74, 244. We cite only from page 244, as 
foUows : 

"If no fixed tlme for loading or unloading is stipulated In the charter, the 
law impUes an agreement on the part ; of the eharterer to load or diseharge 
the cargo wlthin a reasonable tlme, and, so far as there Is a joint duty in 
loading or unloading, that the merchaiit and shipowner should each use reason- 
able diligence In performing his part." 

This rule has been so often reiterated, and is so essential for work- 
ing out practical results, that it must be accepted as applicable to any 
charter party where there is no express provision for lay days, unless 
there are explicit terms which require otherwise. It is so thoroughly 
settled that it has almost the force of a statute ; and certainly it can- 
not be rejected by reason of any feeble presumption or hypothesis 
arising from the mère annulling of the paragraphs which were an- 
nuUed in the instrument at bar. Therefore we start with the gênerai 
proposition that this charter party was subject to the usual obligation 
of reasonable diligence in the matter of loading, and that on that point 
the eharterer must stand for the acts and omissions of the Consolida- 
tion Coal Company, to which it consigned the vessel, subject to the 
qualification which we hâve already suggested. 

As for ail charter parties, certain usages at the place of loading must 
be taken account of. This is independent of any questions whether 
the usages are known, or whether a party is chargeable with knowl- 
edge of them, because it has no connection with those classes of usages 
which control the construction of contracts or the relations of the 
parties to each other. Chit. Cont. (iith Am. Ed.) 116, note "u"; 2 
Pars. Cont. (8th Ed.) *537, 1=544, *S45 ; 3 Pars. Cont. (8th Ed.) *239, 
*24o; Poil. Pr. Cont. (7th Ed.) 253 et seq.; Robinson v. Mollett L. R. 
7 H. E. 802, 838. The topic of the usages of a port with référence 
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to Ihe mère matter of loading and unloading vessels relates to the ap- 
plication of thp charter party or the biU of lading, and not to its con- 
struction. It concerns and régulâtes practical dealings in such man- 
ner that, aside from it, infinité confusion would prevail. Such usages 
faJl into the same class as those which relate to the places of anchor- 
age in ports, or the methods of navigating them, to the détermination 
whether, in traveling the highways on a continuons journey between 
difïerent states or adjoining countries, the right hand or the left hand 
side of the road should be taken, and to the fact that, although any 
agreement of transit ordinarily names only the termini of a voyage, 
the voyage, nevertheless, is the usual voyage, so that nothing which 
conforms to the usual voyage can be held a déviation. Phil. Ins. 
§§ 980, 981. The distinction was clearly made in the opinion of Lord 
Blackburn in Postlethwaite v. Freeland, S App. Cas. 599, 616. In- 
deed, with référence to such usages the rule is too well settled that any 
shipowner sending his vessel to a foreign port must abide by them, 
whether he knows them or not, or is to be charged with knowing 
them, to need any citation of authorities; but it is sufïîciently stated 
in Scrutton, Charter Parties (4th Ed.) 20, as follows : 

"The fact that a person who has eontracted to load at a certain port is 
ignorant of how loading is conducted at that port cannot save him from being 
bound by the ordinary method of loading there." 

The author, on the same page, fnakes the distinction in this respect 
which we hâve already stated with référence to customs of a gênerai 
character. He also states the rule succinctly at page 106, and it is 
also found in Hudson v. Ede L. R. 3 Q. B. 412, 415, a case elsewhere 
referred to by us. 

We hâve, then, as the resuit of this investigation, a charter party by 
which the vessel in question was to be loaded by the Consolidation 
Coal Company "in turn," subject to the fact implied by the law that, in 
the absence of any fixed number of lay days, the vessel was to be 
loaded with reasonable diligence according to certain usages of the 
place of loading. Having ascertained thèse propositions, the gênerai 
rules of construction of the charter party are sufïîciently expressed 
in Cargo of i,7SS tons of Cumberland Coal, in vt'hich the opinion was 
passed down by us on March 4, 1902, found, under the title of Evans 
V. Blair (C. C. A.) 114 Fed. 616, 623. Thèse rules hâve been settled 
for a long period of time as applicable to charter parties, and are 
stated by us at page 619; one of them being a rule of close technical 
construction, and the other one broad and libéral. The first is that 
"where, in maritime contracts, parties hâve seen fit to choose fixed 
forms of expression, the gréât variety of contingenciés incidental to 
maritime transactions disenable the courts from establishing any safe 
theory by which the letter can be modified to meet any supposed in- 
tent." This has nothing to do with the other underiying principles 
that in commercial instruments trade expressions are to be interpreted 
as understood by merchants, and that, where the real intent can clearly 
be gathered from the entire instrument, it should be upheld. Carv. 
Carr. at Sea (3d Ed.) § 163 et seq. ; Abb. Shipp. (5th Ed.) 188; Scrut- 
ton, Charter Parties (4th Ed.) 1 1 et seq. The other rule is : 
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"When the law Itself attacbes to a contract conditions beyond those ex- 
pressed by the parties, and attacbes tbem because some conditions beyond 
those erpressed are essential to practically work ont what the parties hâve 
undertakem to aceompllsh, the conditions thus attaehed will be just and 
reasonable." 

We will find, therefore, that, so far as the expression "in turn" is 
concerned, we must follow a strict construction; but as to any ques- 
tion of usage at the place of loading we must apply just and reason- 
able rules. 

The parties hâve proceeded very much on the hypothesis that, so 
far as local usages are concerned, they are governed by those gênerai 
to the port of Baltimore. Applying a reasonable and just rule, we 
will find this is true only in a limited sensé, because we will find that, 
although the charter party did not in term's specify any particular place 
in that port at whichi the vessel was to be loaded, yet the notorious 
facts are such that, in view of the stipulation that the vessel should 
report to the. Consolidation Coal Company, and, as the charter party 
says, be "loaded by them," the agreed place of loading was, by impli- 
cation, at its docks or piers, and the time required for loading must 
be justly and reasonably determined witli référence to the usual facili- 
ties of that corporation in that respect. Scrutton, in continuing the 
topic of reasonable time (at page 244), says : 

"It means reasonable under the clrcumstances then existing, other than 
self-imposed InablUties of either shipowner or charterer, and should be esti- 
mated wltii référence to the means and facilltles then available at the port, 
the course of business at the port, and the character of the port wlth regard 
to tldes and otherwlse." 

We illustrated this proposition practically in Randall v. Sprague, in 
our opinion passed down on May i, 1896 (21 C. C. A. 334, 74 Fed. 
247, 248), where we referred to charter parties providing generally for 
loading at Baltimore as follow s ; 

"It Is évident that the vessel was chargeable wlth notice that, by the usage 
of the port coal was not stored at Baltimore, but was to be loaded from the 
cars, so that the usual strict obligation to hâve the cargo on hand prier to 
commencing loading dld not exlst In ail Its particulars." 

A similar qualification is referred to by the circuit court of appeals 
for the Seventh circuit in Corrigan v. Furnace Co., 41 C. C. A. 102, 
100 Fed. 870, 882, where the court alluded to the fact that the parties 
were compelled to "rely for a supply of ore upon the opération of the 
mines, and its transportation by rail, over neither of which it had or 
could exercise control." It was also applied by a décision in the 
exchequer chamber, by judges of very high ability and expérience, in 
Hudson V. Ede, h. R. 3 Q. B. 412, with référence to a cargo of grain, 
which, according to the usage, was loaded into ships from steam 
lighters which necessarily made a river voyage of iio miles. Thèse 
citations illustrate the character of the "means and facilities" referred 
to by Mr. Scrutton, and which are to be taken into considération in 
the case at bar ; but an examination of the facts aiid the authorities 
applicable to the peculiar provision in this charter party that the vessel 
was to be loaded by a particular corporation, brings the case down to 
somewhat doser propositions and a narrower Une than if the agree- 
ment had been gênerai to load at the port of Baltimore. 
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The Consolidation Coal Company owned coal mines, situated about 
i8o miles from Baltimore, producing from 3,000 tons to 5,500 tons 
per day, a part of which they customarily shipped by rail to Baltimore 
to be in part loaded aboard vessels for delivery to New England ports, 
in part sold to steamers in the harbor for their own use, and in part 
sold for local purposes. The rest of the output of the mines was cus- 
tomarily sent directly from them to other ports than Baltimore. The 
total output seems to hâve been from approximately 93,000 tons per 
calendar month as a minimum to approximately 141,000 tons as a 
maximum. The amount shipped to Baltimore ran from about 18,000 
tons each month as a minimum to about 50,000 tons as a maximum. 
The total output of the mines in October, November, and December, 
1899, — ^being the only months which concern us, — and the amounts 
shipped to Baltimore in each of those months, were relatively as fol- 
lows: In October 135,069.11 tons and 50,558 tons, November 140,- 
933.08 tons and 37,190 tons, December 125,495.10 tons and 38,958 
tons. There is nothing to show that for thèse three months the out- 
put of the mines of the Consolidation Coal Company, or its pro rata 
distribution to the port of Baltimore, was unusual, or afiforded any- 
thing of which this vessel can complain. 

The propositions we hâve already submitted, therefore, lead to the 
conclusion that the vessel must be held to hâve stipulated that reason- 
able diligence in loading was satisfîed by a reasonable exercise of the 
usual facilities of the Consolidation Coal Company during the months 
we hâve named, and that there can be no j'ust ground of complaint as 
to any lack on the part of the Consolidation Coal Company in avail- 
ing itself of those facilities, according to wliat was usual, unless there 
was some disregard of the stipulation "loaded in tum," or unless the 
Consolidation Coal Company failed to load with reasonable diligence 
its coal as it arrived at the port. There is no évidence that it did so 
fail, and therefore we must conclude that the vessel not only stipulated 
to subrait itself, with référence to being loaded, to the customary facili- 
ties of the Consolidation Coal Company at Baltimore, but that it re- 
ceived the benefît of those facilities, unless on account of the words 
"in tum." That the law justifies this conclusion, based on thèse facts, 
is the inévitable resuit of every just and reasonable construction which 
can be put on this charter party as applied to the circumstances of the 
case. This flows out of what we said in Randall v. Sprague, ubi supra, 
and of Corrigan v. Furnace Co., ubi supra. 

Very few cases, if any, hâve arisen in the fédéral courts which bear 
directly on the facts before us. In the English courts there hâve been 
many décisions which bear on them, either closely or remotely; but 
it is not of much value to attempt to apply them, when it generally 
happens that there is some particular fact wliich distinguishes every 
demurrage suit from every other, so that the court, after ail, is com- 
pelled to go back to the underlying rules, which easily solve the case 
before us. One late English case, however, is worthy of explanation, 
not only because it proceeds on the rules which govern us, although 
under différent circumstances, but also because it considers the earlier 
cases in such way that it is not necessary for us to observe on them. 
We refer to Lyle Shipping Co. v. Corporation of Cardifï [1900] 2 
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Q. B. 638. It îs true that that case related to a question of dis- 
fcnafging à vessel where thè cargo-owner is frequently relieved with 
référence to unloading by circumstances which would nbt relieve him 
as to loading. Notwithstanding this , distinction, the case cornes out 
precisely on the same principle as that at bar. It appeared that the 
vessel was to be "discharged with ail feasonable dispatch, as cus- 
tomary." First of ail, at page 643, Lord Justice A. L. Smith, very 
properly, we think, lays aside the words "as customary" on the ground 
that, if they were not in the charter party, they would be implied. 
Thus, notwithstanding thèse words, the charter party iii the case cited 
and that at bar appear to conform; that is to say, in each case the 
cargo was to be handled with reasonable dispatch according to the 
custom of the place of loading or discharging. It appeared in the 
case cited that by the custom of the port of Cardiff the cargo was 
to be delivered into the wagons of certain specifîed railway companies, 
and in no other wày ; and that the cargo owners were not personally 
guilty of any négligence in discharging the cargo, but did their best 
to get the wagons customarily used ; and they were held not liable for 
demurrage which arose from the faCt that there was, owing to the 
stress of \york at the port, a déficient humber of wagons available. 
Now, if, in the case at bar, the charter had simply stipulated for load- 
ing the vessel at the port of Baltimore, without naming any particular 
person or corporation by whom she was to be loaded, the charterer 
might hâve been liable in any event for demurrage, because it would 
hâve been its duty, subject to the possible qualification stated by us 
in Randall v. Sprague, to hâve had the cargo ready for the vessel 
whën her turn came; but,; having stipulated that she was to be loaded 
by the Consolidation Coal Company, the charterer is brought exactiy 
within the same obligation as to loading that the charterers were in 
'Lyle Shipping Co. v. Corporation of Cardiff as to discharging. In 
the one case the stipulation as to the party by which the vessel was 
to be loaded limited the particular liability of the charterer with référ- 
ence to loading, precisely as in the other the charterer's liability was- 
limited in discharging by the usage g^ving the control thereof to a 
single railway company. In neither case could there be any liability 
so long as the customary and usual faeilities ôf the corporation which 
was to load or the corporation which was to discharge were brought 
into fuU effect and opération ; and the facts of the case at bar fail to 
show, as we hâve seen, and as it will further appear, that there was 
any deficiency in this particular. The observation of Lord Blackburn 
in Dahl V. Nelson, 6 App. Cas. 38, 44, is to the same efïect, where,. 
although under différent circumstances, he says, in substance, that, 
when the dock for discharging a vessel is named by both parties, 
fieithèr js at fault when, owing to the exigéticies of traffic, the vessel is 
for some time refused admittance to the place of discharge. 

The peculiarity of this charter party, in its référence to the Con- 
sBlidàttion Coal Company, entirely distinguishes this case from Adams 
V. :Packet Co., 5 C. B. (N. S.) 492, so rnuch relied on by the vessel, 
\Vhere the strict rulé is àpplied that, wheh â ?hip js to be loaded at a 
coal port named genetally, the charterer cannbt ordînarily excuse 
liîmself for not having a cargo in readihess. Indeèd, that case wai 
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expressly distinguished from Harris v. Dreesman, there cited, in 
which, as at bar, it was stipulated that the vessel should be loaded 
from a particular coUiery. 

We will return to some phases of this topic which we hâve dis- 
cussed when we corne to consider certain particular propositions made 
in behalf of the vessel with référence to the claim that there was a lack 
on the part of the Consolidation Coal Company from what was usual 
with regard to vessels to be loaded from that particular colliery; but 
we will now proceed to look at the effect of the expression "in turn." 
The learned judge who disposed of the case in the district court 
found that this stipulation had been violated in two particulars: By 
giving precedence, first, to two steamers belonging to the Consolida- 
tion Goal Company, and, second, to certain local demand for steamers 
for bunker consumption, for street railways, and perhaps other local 
purposes. On this branch of the case, we are met by an express 
stipulation in the charter party which is not to be lightly put aside. 
If it were intended that préférences of thèse kinds should be given, it 
was easy to so stipulate in the charter party, and it should hâve been 
done. It was apparently usual for the Consolidation Coal Company 
to give priorities of this character ; but this d'oes not relieve the posi- 
tion. On the other hand, the case illustrâtes in a striking manner 
what we bave already said, that "where, in maritime contracts, parties 
hâve seen fit to choose fixed forms of expression, the great variety of 
contingencies incidental to maritime transactions disenable the courts 
from establishing any safe theory by which the letter can be modi- 
fied to meet any supposed intent." The usages alleged are of such an 
indefinite character that they might permit the loading into the steam- 
ers of the Consolidation Coal Company, and the diversion for local 
uses of the entire output at Baltimore in any one month, or even for 
more than one month. From the very nature of the usage, no limit 
can be put on it; so that to refuse this vessel the fuU benefit of the ex- 
pression "in turn" would expose her to an indefinite détention at the 
port of loading, without any rule by which the détention could be 
measured in advance, and without any relief. The authorities cited 
by one party or the other which are supposed to bear directly on this 
question are contradictory. None are of conclusive weight, and they 
are diflferently understood by différent writers. Scrutton, Charter 
Parties (4th Ed.) 96, 97 ; Carv. Carr. at Sea (3d Ed.) 708, 709 ; Abb. 
Merchant Ships & Seamen (i4th Ed.) 410, 411. In Evans v. Blair 
(C. C. A.) 114 Fed. 616, 620, we pointed out under what limitations 
some oî the expressions in the cases thus cited may be safely applied. 
On the whole nothing would be gained by our undertaking to discuss 
them. What we hâve already said, however, is in the line of what was 
well observed by Martin, B., in Lawson v. Burness, i Hurl. & C. 396, 
402. In that case it was claimed that the expression "regular turn" 
in a charter party was to be construed as subject to the custom of the 
colliery w-here the vessel was to be loaded, by virtue of which custom 
vessels were loaded in the order in which they were entered on the 
books of the colliery, and not in the order in which they reported. 
Martin, B., observed: 
118F.— 2 
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"I caajiot concelve anylJJng more unreasonable than that, where two per- 
Bons eçter into a charter party by wtlcli a Vessel Is to load In regular tum, 
véèSéls *hlcli come In after It should load before It, because, by the practice 
of the colliery, vessels which are entered flrst in the book, though not ready 
to load, are loaded before those which are ready." 

As weli observed in Scrutton, Charter Parties (4th Ed.) i6, such 
usages "jnay control the mode of performance of a contract, but can- 
not change its intrinsic character"; and to submit this vessel, which 
had stipulated for a spécifie right as to the order of being loadèd, to 
usages which leave her no definite rights whatsoever, would be a 
change pi that class. We think the conclusions of the learned judge 
of thç district court in référence thereto correct. 

The district court allowed demurrage only so far as the vessel was 
detained by not receiving her turn, as we hâve explained. She, how- 
ever, complains that, aside from this, the delay was unreasonable, so 
that she is entitled to additional demurrage. The facts bearing on her 
propositions in this respect are so doubtfuUy exhibited in the record 
that, if we should attempt to revise the conclusion of the district court 
in référence thereto, we would hâve no reasonable expectation of 
reacJïing any better resuit than that court accomplished. 

There is a complaint that the charterer had not in force any contract 
with the Consolidation Coal Company which entitled it to a cargo; 
but we tiiink the record shows clearly that thiere was a contract for 
sufficient coal to be loaded in turn, and to be loaded in turn was ail 
that the ; vessel was entitled to. It is also complained that the char- 
terer had dispatclted to thç Consolidation Coal Company an unrea- 
sonable nuipber of vesisels for loading, thus itself contributing towards 
obstructing reasonable expédition : in loading. It is quite probable 
that, so far as this représenta a proposition of law, it might, under 
some circumstances, lay a basis for a contention to the eflfect that the 
charterer h£id so accumulated vessels as to prevent reasonable dis- 
patch. Thie' facts, so far as we can ascertain them, do not sustain this 
complaint. AU we can find in référence thereto is to the efifect that 
the tonnage engaged by the charterer Was larger than it had been 
earlier in tbe year. This signifies nothing, because this might hâve 
been expected for the autuhinal months. The record shows only 
10,300 tops under charter by it, which, in proportion to the traffic of 
the Consolidation Coal Company, cannot be presumed to be unusual. 
The vessel reported on Noveniber 4, 1899, and her lading was com- 
pleted on December I5th, this covering 38 working days. The de- 
murrage ^^ypn her by the district court was for 11 days, leaving 27; 
so that thé vessel, in order to maintàin a claim of gênerai lack of 
diligence, must show that this period of 27 days was unreasonable. 
There had reported ahead of h«r 30,200 tons, which, with her, made 
32,600 tons to bç loaded in 27 days. As we haye seen, the coal 
shipped to iBaltimore in November was 37,190 tons, and in December 
a littlè in excess of that, and this was not an unusual amount, either 
with référence to the maximum or the minimum shipments to Balti- 
more; so that the entire amount to be loaded, according to the usual 
facilities of the Consolidation Coal Company, for a period of 27 work- 
ing days, could hâve been but very little, if any, in excess of 32,600 
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tons. There îs a conflict of évidence as to the amount which the Con- 
solidation Coal Company could load at Baltimore, but the only au- 
thoritative testimony is that about 2,000 tons per day was the maxi- 
mum. The parties fail to show us exactly how much coal was divert- 
ed as representing the 11 days' demurrage allowed the vessel by the 
district court. If this had been stated, we would hâve had before us 
the finding of that court as to the reasonable amount of coal to be 
loaded each working day. On the whole, as the record stands, we 
can find no justification for revising the détermination of the district 
court in any particular. As both parties hâve appealed, and neither 
has maintained its appeal, we can see no occasion for awarding costs 
to either. This was the rule in The North Star, 106 U. S. 17, 29, i 
Sup. Ct. 41, 27 Iv. Ed. 91, and, though departed from in McComb v. 
Frink, 149 U. S. 629, 644, 13 Sup. Ct. 993, 37 L,. Ed. 876, we think it 
altogether the better practice, unless in exceptional cases. 

On each appeal there will be a judgment as foUows : The decree of 
the district court is affirmed, with interest, and without costs. 

WEBB, J., sat at the hearing of thèse appeals, but resigned before 
they were decided. 



CHICAGO TERMINAL TRANSFER R. CO. V. STONE. 

(Circuit Court of Appeals, Seventh Circuit. June 12, 1902.) 

No. 836. 

1. Ihjurt to Servants— Cae Repairbbs— Négligence— Question for Jury. 

3 Bums' Rev. St. Ind. 1894, § 7083, déclares that railroad corporations 
shall be liable for Injuries sufCered by employés whlle in its service, 
such employé being in the exercise of due care, where such injury was 
caused by the négligence of any person In the service of such corporation, 
who had charge of any locomotive, englne, or train, or where such in- 
jury was caused by the négligence of any person, co-employé, or fellow 
servant at the time acting in the place and performing the duty of the 
corporation in that behalf. BeU, that where an engine was sent out in 
charge of a young "hostler" to switch certain cars, with no helper in the 
cab, and with a workman from the shops to serve as a switchman, and 
the train was backed to a switch where certain cars to be repalred had 
been left standing, bearing a red flag in plain vlew, which denoted that 
repairers were at work on the cars, and, though the engineer noticed that 
the cars were "pretty close" to his track, and brought the train to a 
stop within a short distance of the danger point, he continued to back ta 
response to a signal from such switchman, without looking to ascertaln 
the safety of his act, by reason of which the cars on the repalr track 
were put In motion, and plaintIfC's intestate, a car repairer at work 
under the cars, was killed, there was no error in refuslng to direct a 
verdict for the défendant and submitting the case to the jury. 

2. Appeal— Instrootions-Exceptions at Trial. 

Where no exceptions were taken to instructions given at the trial, and 
no instructions were requested, the instructions so given cannot be re- 
viewed on appeal. 

8. Injury to Employé— Contributobt Négligence. 

PlalntifTs décèdent, a car repairer, was ordered to repalr certain cars 
which had been placed on a repalr track by the company's yard foreman, 
and a red flag was placed on the end car to indlcate that car repairers 
were at work under the cars. The cars were struck by another train 
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on another track, by reason of their being too close to the switch to 
çlear, and deceased was klUed. Beld, that deceased was not guilty of 
contrlbutory négligence. 

4. Evidence— Variancb— Verdict. 

Where testimony Is received without objection, a verdict fonnded upon 
it Will not be disturbed, though the évidence is not strlctly withln the 
allégations of the complaint, since the pleading could be amended to 
conform to the proof. 

5. Appbai,— Objections to Evidence. 

The admission of évidence at the trial cannot be reviewed on appeal. 
In thé absence of objections interposed ât the time the évidence is offiered. 

6. Evidence— Bbs Gestje. 

In an action for the death of a car repairer, caused by the alleged 
négligence of a roundhouse "hostler," sent ont in cliarge of a switch 
engine, without a flreman, an interrogatory, on cross-examination, as 
to who sent the witness out without a flreman, was admissible as part 
of the res gestse. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

The défendant In error was the plaintlfC below, and recovered judgment 
upon a verdict agalnst Chicago Termiiial Transfer Railroad Company, plain- 
tlfC in error and défendant below (hereinafter mentioned as the défendant), 
in an action founded upon the alleged négligence of the défendant in switeh- 
ing opérations, whereby the décèdent, Léonard Vanderhere, received Injuries 
which caused hls death. The complaint allèges that the décèdent was a 
car repairer In the service of the défendant, and that his injuries were re- 
ceived whlle "actually engagea in repairlrig cars upon said company's yard 
tracks, under the direction and orders of sald defendant's foreman, then and 
there in charge of said yards and roundhouse," and thus states the cause of 
In jury: "That upon said 28th day of March, 1900, while said décèdent was 
then and: theré under one of said cars, and was then and there engaged in 
repairing the same, the said défendant çompany, by and. through its serv- 
ants, who were then and there In the service of said défendant corporation, 
and then and there had chargé of and control of a locomotive engine and 
ti*ain upon sald railroad, carelessly and negltgently ran said locomotive engine 
and train of cars agàinst the Une or string of cars then and there located 
upon said slde track or repair track, one of which string or Une of cars 
was then and there being Tejpaired by said décèdent as af oresaid, and then 
and there and thereby carelessly and negUgently pushed and knocked said 
car, under -ï^hiCh sald décèdent was then and there at work, down upon said 
décèdent, anà then and there wounded, brnlsed, lacerated, and injured the 
head,', trunk, and llmbs, and the bones, muscles, flesh, tendons, ligaments, 
veins, artertes, nerves, and organs, of said decedent's body, to such an extent 
and in sueh manner as then and there to klll and cause the death of said 
décèdent. That the sald engineer ahd the said Léonard Vanderhere, dé- 
cèdent, wére then and there both actiiig In the Une of thelr respective duties 
as employée of sald défendant company." An amended complaint was ten- 
dered before the close of the trial, alleging négligence on the part of the 
switchmàn in eonformity wlth the évidence, but was disaUowéd by the court 
on the grdund that thé original "allégations were broad enough to cover it." 

A statute of Indiana (section 7088, 3 Burns' Ann, St. 1894) provides that 
sutfh corporations "shall be Hable in damages for personal Injury suf- 
fered by any employé while In its service, the employé so Injured being in 
the exercise Of due care and diligence," In certain cases stated, Including the 
f ollowing: "(4) Where sueh Injury was caused by the negUgence of any 
person In the service of sueh corporation who has charge of any signal, 
telegraph office, switch yard, shop, round-house, locomotive engine or train 
upon a railway, or where such Injury was caused by the negUgence of any 
person, co-employé or fellow servant engaged in the same common service 
In any of the several departments of the service of any such corporation. 
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the said person, co-employé, or fellow servant, at the time acting in the 
place and performing tlie duty of the corporation in tliat behalf, and the per- 
son se Injured, obeying or conforming to the order of some superior at the 
time of such injury, having authority to direct; but nothing herein shall be 
construed to abridge the liability of the corporation under existing laws." 

Jesse B. Barton, for plaintiff in error. 

James W. Noël and A. F. Knotts, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

SEAMAN, District Judge (after stating the facts as above). The 
assignment of errors, though varied in form, présents two questions 
only for review : Whether the trial court erred (i) in refusing to 
direct a verdict for the défendant, or (2) in overruling an objection 
to testimony brought out on the cross-examination of the witness 
Larson, called by the défendant. 

I. The fact that Léonard Vandçrhere, the décèdent, received the 
injury from which he died while engaged in the line of duty as car 
repairer in the defendant's sendce, and the circumstances under which 
such injury occurred, are substantially undisputed. The injury arose 
in Indiana, and was caused by the alleged négligence of one or more 
"persons in the service of such corporation," — that is, by failure to 
exercise the care and skill which the circumstances and nature of 
the service demanded, — and the case is subject to the provisions of 
the Indiana statute above stated. If the alleged cause of action is es- 
tablished by compétent testimony and within the terms of this stat- 
ute, it is plain that the peremptory instruction requested on behalf 
of the défendant was rightly denied. The injury in question occurred 
under the following circumstances: 

The foreman of yards and repairs had set out a string of eight gon- 
dola cars to be repaired, on an east and west track used for that pur- 
pose, called in the testimony the "Sand-House Track." At the east 
end of this track was the switch which connected with the track ad- 
joining on the south, referred to as a "Repair Track." Directed by 
this foreman, Vanderhere, the décèdent, — ^who is designated by the 
foreman as "helper," because he had served with the company two 
weeks only, — proceeded with vStone, another car repairer, to repair 
thèse cars, commencing at the eastern end of the string. For this 
purpose Stone was ordered to separate the four eastmost cars, and 
he pushed them with a pinch bar eastward so that the first car was 
placed too near the switch for clearance, as the resuit proved. Such 
location was examined by the foreman, and if he did not give his ap- 
proval in terms, as stated by Stone, the foreman testified that he was 
satisfied it would not foui with cars switching to the "repair track," 
and so left it. No measurements were taken, nor were the customary 
tests made to assure that fact. Vanderhere was not présent when 
the cars were separated or moved, and neither observed their location 
with référence to the switch nor overheard any remarks thereon, but 
assisted only in the repair work. A red flag was in place on the east 
car to give the customary notice that car repairers were working 
on or under the cars. With the cars so standing on the track, and 
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the danger signal well displayed, both car repairers were at work 
under or bétween the third and fourth cars, out of view of the ap- 
proaching danger, when the first car was struck on its corner by a 
train backing through the switch westward to the "repair track" ; and 
this in broad daylight, with no obstruction to the view from the east 
except that made by the on-coming train. Impetus was thus given 
to the standing cars, without warning to the workmen, and caused 
the fatal injury of Vanderhere ; Stone bdng thrown under the car, 
but escaping serions hurt. 

The train so striking the standing car consisted of a backing engine, 
pushing a steam shovel car and a flat car loaded with a derrick and 
other material, and was moving in compliance with a signal given by 
one Williams, who was sent by the roundhouse foreman to serve as 
switchman with the acting engineer, Larson, in moving thèse cars 
and equipments to the "repair track." Williams was a boiler maker, 
but had some expérience in switching; Larson, whom the foreman 
sent in charge of the engine, was not an engineer, but an employé 
in the roundhouse, known as "hostler," and had frequently served in 
taking out en^nes and moving cars, thoùgh only 20 years of âge. 
On the occasion in question no fireman or helper was furnished Lar- 
son, who was alone on the engine. To reach the "repair track," after 
taking up the cars and their equipments, the train backed westward 
in the direction of the switch, Williams throwing the switch and sig- 
naling the movement. Both Williams and Larson observed the cars 
standing on the "sandhouse track," and, while Larson is uncertain 
in his teistimony whether he hoticed the flag, he says : 

"I saw It [the standing car] was pretty close, but I was sure, if the switch- 
man would see that the cars wasn't going to clear," he would "signal to 
corne out." 

Williams was on the ground, but was uncertain of clearing, — the 
difficulty of estimating the safety of movement being increased by a 
slight curve in the track, — and gave the signal to stop, and the train 
was stopped within about threé car lengths of the standing car. An- 
other examination seems to hâve satisfied Williams that the train 
could pass, and he signaled to start; but the movement thereupon 
quickly indicated danger, and he made confused effort to so signal, 
but not in time to avert the disaster. Larson testifîes that he did 
not observe that the car fouled his track when he resumed backing 
in obédience to the signal, for the reason that his station as engineer 
was on the right-hand (south) side of the engine, and his train inter- 
cepted the view, though an unobstructed view was obtainable, as he 
States, from the north side. Undoubtedly, with a fireman or helper 
in the cab, to serve a& lookoùt on the ôther side, as customary in 
switching opérations, the engineer would attend only to that duty on 
bis side, and when left alone on the engine he could not perform for 
both while running. But the question whether reasonable care is 
exercisèd dépends for solution in each case on the circumstances, and 
in the présent instance involves thèse spécial conditions : That the 
engine was sent out to switch the cars in charge of a young "hostler," 
with no helper in the cab, arid a workman from the shops to serve 
as switchman; that the train was backed to the switch when the 
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standing cars bearing a red flag were in plain view, and when the 
engineer had noticed that the first "car was pretty close" to his track ; 
that, brought to a stop within a short distance of the danger point, 
uith the acting switchman evidently hesitating as to safe clearance, 
he obeyed the signal to résume backing, under no stress of emergency, 
and without looking to ascertain the safety of such move from a view- 
point which was seemingly equaJ, if not superior, to that of the switch- 
man. 

On this state of facts we are of opinion that no tenable ground 
was presented for directing a verdict in favor of the défendant, and 
that the only issues arising thereupon were issues of fact, — induding 
legitimate inference of fact from the undisputed circumstances, — ^and 
were for the jury to détermine, under proper instructions defining 
the négligence for which liability was imposed by the statute, and 
the rule and burden of proof in respect of contributory négligence or 
"the exercise of due care and diligence" on the part of the injured per- 
son. Instructions which were given in submitting the case to the 
jury are preserved in the bill of exceptions ; but they are not review- 
able, in whole or in part, for the reason that no exceptions thereto 
were taken on behalf of the défendant, nor were any instructions re- 
quested other than the request to direct a verdict for the défendant. 
The contention that contributory négligence appears on the part of 
the décèdent is whoUy unsupported by the testimony. On the main 
issue of négligence in backing the train which caused the injury, the 
testimony is undisputed, and, to say the least, clearly tends to estab- 
lish négligence therein. It was properly left to the jury to ascertain 
whether any person in charge of the locomotive or train, who thus 
became the représentative of the défendant within the terms of the 
statute, caused the injury "by carelessness and négligence in running 
and operating," one or both, and thdr fînding is, in effect, that there 
was négligence on the part of a servant so in charge. 

Upon the assumption that the issue was narrowed by the allégations 
of the original complaint to négligence on the part of the engineer, as 
contended on behalf of the défendant, the verdict is supported by testi- 
mony fromi which it is fairly inferable. But it is not necessary to rest 
the finding on négligence alone of the young man acting as engineer, 
nor is it just to leave it so implied, in the light of the testimony con- 
cerning the relation of the acting switchman to the train and his mis- 
take in giving the signal to move. This testimony was received with- 
out objection, and, if not strictly within the allégations of négligence 
in the complaint, an amendment was proper to conform the pleading 
to the proof so received; but without an amendment "a verdict 
founded upon it will be sustained." Graves v. State, 121 Ind. 357, 23 
N. E. 155, and authorities cited; Railway Co. v. Shanks, 132 Ind. 395, 
31 N. E. iiii. See Roberts v. Graham, 6 Wall. 578, 581, 18 L. Ed. 
791 ; Railroad Co. v. O'Reilly, 158 U. S. 334, 335. I5 Sup. Ct. 830, 39 
L. Ed. 1006. In the présent case, however, an amended complaint 
was duly tendered for that purpose, and was ruled out by the trial 
court on the ground that the original allégations were sufficient. As- 
suming (but not intimating) that this ruling was erroneous, it was 
in no sensé harmful to the défendant, and cannot afifect the judgment. 
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In any aspect of the testimony, no error was committed in refusing to 
direct a verdict for the défendant. 

2. Thè reniaining assignment of error, based on the cross-examina- 
tion of the witness Larson, the engineer, called on behalf of the de- 
fendant, is without merit. The assignment recites several questions 
and answers as objectionable matter; but it appears from the bill of 
exceptions that ail were admitted without objection, except in a single 
instance. It thus appears that no objections were interposed to the 
following portions of the testimony thus set forth: That he had no 
fireman on thé engine ; that he was sent out without one ; that it was 
not customary to send an engine out without a fireman ; that if a fire- 
man had beèn in place on the left-hand side of the engine, "I suppose 
he could" hâve "seen out of that side of the train," and "whether 
they Would strike or not" ; that such duty on the part of the fireman 
is custô'mary and usual ; that from his position a fireman, if he had 
looked outi he "could hâve seen whether they were going to clear or 
not." Thé only objection made throughout the cross-examination 
was to this question, "Who sent you out without a fireman?" And 
the objection was placed on the ground that "there is no charge that 
this injury resulted on account of négligence in not furnishing a fire- 
man." In fuling thereupon, the court femarked that there was no 
such charge, but that the inquiry was admissible on the issue of nég- 
ligence on the part of the engineer; and the answer was allowed, 
that Mr. Snyder (the roundhouse foreman) so sent him. The ques- 
tion and answer were admissible as part of the res gestse, for the 
purpose stated, and the instructions clearly limited the testimony to 
that issue. 

Finding no réversible error in the record, the judgment is aiïirmed. 



MORGAN V. BABNHILL et al, 

(Carcult Court of Appeals, Flfth Circuit. October 13, 1902.) 

No. 1,136. 

1. ÉviDBNCB OF GooD Chaba<iter — Oivti. Action fok Homicide. 

In a civil action to recover damages for a homicide, wliich défendant 
allèges was coiiimltted in sélf-defense, évidence of his good charaeter is 
not admissible in support ôf such défense. 

a Wrohgful DbATh— BxemfLAhî Dahaoeb fob WilLfdl Homicide— L.aws of 
Tkxas 

Ùnder Oonst. Tex. 1876, art. 16, % 26, whlch provides that any person 
OT corporation whlch may commit a wlllful homicide shall be responsible 
In exemplary damages to' the surviving husband, wife, or cMldren of the 
aeceasedi and Rev. St. TéK. art. 3019, whlch authôrizes the recovery of 
both actual and èxemplary damages Iti such case, where the évidence 
in such an action Justifies the direction of a verdict for plaintlffi It is not 
errçr' toi InstrUct the jury as matter of law tb award exemplary as well 
as àctuàl damages. 

8. SaMB— Issue éï" Self-Dbfense^Sufficienct of Evidence. 

In a civil: actiofi to recover: damages for a wlllful homicide, defendant's 
own- testimony -jshowed that he brpught on the difflculty, used the flrst 

T 2. Punitive damageâ for wrongf ul death, see note to McGhee v. Mc- 
Carley, 44 C. G. A. 259. 
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offensive language, and struck the flrst blow, and that he pursued and 
shot the deeeased whlle the latter was trying to escape. Held, that it 
was not error for the court to refuse to submit the issue of self-defense 
to the jury. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This is an action tor damages brought by Libbie Barnhill, L. Howard 
Barnhlll, and William P. Barnhill agalnst L. T. Morgan. The first plaintiff 
is the wldow, and the other two plaintlffs are the minor children, of Charles 
Barnhill. It is alleged in the pétition that in December, 1900, the défendant, 
L. T. Morgan, without .lust cause or provocation, and with malice afore- 
thought, killed Charles Barnhill by shooting him with a pistol. The péti- 
tion shows the particulars of the killing, showing that the deeeased was 
unarmed, and that the défendant pursued and killed him while he was beg- 
ging for his llfe. The plaintiffs claim actual damages in the sum of $15,000, 
and exemplary damages in the sum of $15,000. The défendant, L. T. Mor- 
gan, answered, denying ail the allégations of the pétition, givlng his version 
of the difflculty and killing, and alleging that he acted in self-defense. The 
case was tried on thèse pleas. 

The défendant testifled as follows: "My name is L. T. Morgan. I am 
forty-five ycars old, and my résidence is Plum, Texas. I hâve been in Texas 
twenty years. I hâve been farming, ran a gin, saloon, and merchandising. 
I was a member of the firm of Morgan & Barnhill. This co-partnership 
consisted of William Barnhill, Charles Barnhill, J. L. Morgan, W. A. Morgan, 
and myself. Thèse parties went into partnershlp about the lOth day of 
January, 1900. Some time in the spring of 1900 — I think it was in the month 
of February — Richard Ligon came to Wlll Barnhill and myself and stated 
that he had been fined $33.50. The flrm of Morgan & Barnhill had been 
selling Llgon on account, so that he might be enabled to put in his crop. 
He told us that unless we paid this fine for him he would be compelled to 
go to jail and on the county road, and thus to abandon his crop. I sug- 
gested to Will Barnhill that we had better pay the fine and protect ourselves, 
and to this he agreed. I told him to go ahead and pay it. Some time 
after that Ligon brought me a receipt, to which I paid no attention, and 
put it in my vest pocket. Soon afterwards I laid the garment aside, and did 
not put it on again nntil cool weather, and in November I happened to go 
through the pockets and found this receipt, and then, for the first time, I 
noticed that it was to L. T. Morgan instead of Morgan & Barnhill. The 
fine and costs of Ligon should bave been paid by Morgan & Barnhill, be- 
cause the flrm of Morgan & Barnhill were running him in the store for the 
year, and it was to the flrm's interest to pay his fine, so he could work his 
crop. When I discovered that Will Barnhill had drawn the check against 
me alone by the receipt Ligon gave me, which was from the justice of the 
peace, I went to Will Barnhill in the store and showed him the receipt, and 
asked him how this was, and whether he had drawn the check against me, 
Morgan Brothers, or Morgan & Barnhill. He said: 'I do not know. Oharlie 
drew the check. I will go look on the books, and see how it is charged'; 
and we then went to the books and looked, and it was not charged to Kichard 
Ligon, nor entered on the books anywhere; and Will said, 'When Oharlie 
comes back we will fix it up.' About two weeks afterwards I thought of it, 
and went to the store and asked Will if he and Charles had flxed that Rich- 
ard Ligon matter up. He said, 'You told me to draw the check on you.' I 
told him he was a liar, and Richard Ligon would bear me out in it. I asked 
W^ill where Charlie was, and he said Oharlie had not come down yet. I 
went back to the saloon and waited about one-half of an hour or three- 
quarters of an hour for Cliarlie to come down. I then went back to the 
store to see If Oharlie had come, and I saw him sitting on a box at the 
end of a counter in the back end of the store. I walked to where Oharlie 
was sitting, and sat down on the end of the box where he was, and we 
wère both sticking our knives in the box, and I said: 'Oharlie, Will says 
you wrote the Richard Ligon check, and I want to know if you drew it on 
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me, Afôrgran Brothers, or Morgan & BarnhlU?' He said he knew nothing 
about It; that he dld not wrlte It. Thçn I got up off the box, closed my 
knlfe, put both hands In my pocket, and went upstalrs Into the office where 
Will was. I leaned on the end of the desk, and I said to WlU, 'What are 
you and Charles golng to do about this check?' 'It looks like you fellows 
are worklng for yburselves, ànd selves alone;' and I understood hlm to say 
they were, or somethlng to that effect. And then I struck or slapped hl-m, 
and he dlnched me, and pushed me back a few feet, and I knocked myself 
loose from hlm. He then started down the steps, and I came on behind him. 
As Wlll left the office and went down the steps Charles BamhlU passed hlm 
at the top of the steps. As Charles was golng up the steps he passed Wlll. 
Charles had a knlfe In hls hand, and struck at me wlth It, wlth a hard blow, 
and I jumpèd back, and struck at hlm wlth my flst He dodged and became 
overbalanced» and had to partly rnn and Jump down the steps to the floor 
to keep trom falUng. Then he grabbed an ax handle, and started back up 
the steps, and started to strike at me, and I said, 'Damn you, stop, or I will 
klU you!' And he dldn't stop, and I puUed out my plstol and shot at him. 
He dropped the ax handle, and ran out the slde door, and I foUowed him. 
He ran into the cellar from the back door. The cellar was located under 
the office. I followed right behind hlm, — în a few feet of hlm. He ran into 
the cellar and stopped just to the rlght of the door. In this cellar was a 
méat stand, on whlch we kept bacon, and wlth this bacon there were always 
kept two large butcher knlves. When I got to the cellar Charles Bamhill 
was standing ^)y this méat stand, three or four feet from the back door, and 
a llttle to the rlght of the door, and the oU tank was between hlm and me, 
and he was about a foot or a foot and a half from the oil tank. I was ex- 
pectlng hlm to get one of the large butcher knives off of the méat stand and 
stab me wlth It, when I flrst saw hls position at the méat stand, and I fired. 
I dld not know whlch way Wlll Bamhill had gone, after he left the steps 
leadlng from the office. I dld not know where he was when Oharlle went 
Into the cellar, nor dld I know where he was when I came to the back cellar 
door. The ïast I had seen of Will, he ran down the steps. There were shot- 
guns kept on sale In the front part of the store. When he started down the 
steps he was golng in the direction of where the guns were kept. There had 
never been any klnd of unpleasant relations between Will and Charlie Bam- 
hill and myself prier to the time of this difficulty. My object in golng to the 
store was to get this check matter straightened up, and nothing else. Charles 
and Wlll Barnhlll kept a 45-callber Colt's plstol In a drawer in the desk in 
the office. I knew that fact 1 dld not, after the difficulty in whlch Charles 
Barnhill was killed, in the présence of Earl Karnes, Fred Hood, and Mr. 
Me Williams, on the evening of the killlng, or at any other tlme, say that 
'when I came to the cellar door the deceased said, "Crit, don't shoot me;" 
and that I s^ld, "God damn you, what dld you try to eut me for?" and then 
I puUed the trlgger.' I said, 'After I shot Charles Barnhill he said, "Crit, 
don't shoot me;" and I said, "Damn you, what dld you eut me for?" ' At no 
time durlng the difficulty dld I hâve a knife in my hand." 

Cross-examlhatlon: "Will BamhlU dld not at my direction draw a check 
to pay Richard Llgon's fine and costs. Will or Charles BamhlU gave Llgon 
the check, and Llgon went to Le Grange and pald hls fine, and brought the 
recelpt back to me, and It showed that the fine and costs were paid by me, 
but I never notlced it at that time. I notlced It for the flrst tlme the next 
fall, when I put on my winter clothes agaln, and found it In my pocket. The 
recelpt was In my pocket during ail the time, or rather from the time I got 
It until some tlme In November, but I was wearing the clothes very little 
durlng that time. No, I dld not say a word about It to elther of the Barn- 
hlUs untU about two weeks before the difficulty, because I had not notlced 
that the recelpt was glven In my name. It was about two weeks before the 
kUllng before I spoke to them about It. I spoke to Wlll Barnhill about the 
matter about two weeks beforç the killlnig. I spoke to WUl Barnhill about 
It, and we looked at the books and found that it was not charged upon the 
books, and he said as soon as Charlie came back we would straighten it up, 
and I said, 'AU rlght.' I dld see WlU BamhlU on the day of the kiUing about 
a half or three-quarters of an hour prlor thereto, and asked hlm If he had 
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chargea the Richard Llgon fine and costs in the account of Morgan & Barn- 
hill with Richard Ligon, and he remarlsed that I told him to draw the checli 
on me to pay Richard Ligon's fine, and I told him it was a lie, and I could 
prove it by Richard Ligon. I do not remember H he was waiting on some 
ladies in the store at the time. I returned to the store in about a half or 
three-quarters of an hour. I wasn't mad, but I was a llttle bothered about 
itj, and, as Will claimed that Charlie wrote the check, I stlll thought that 
Charlie would do what was right about It. I did hâve a six-shooter on when 
I went to the store, and had it on ail that day. When I came to the store 
the second time I saw Charles BamhlU first. I showed him the receipt of 
the Richard Llgon fine, and he said he did not wrlte the check and didn't 
Imow anything about it. He did not tell me that Will Barnhill was keeping 
the books, but I knew as a fact that Charles Barnhill kept the books. I then 
started to the office where Will Barnhill was. After I left Charles Barnhill 
I did not stop and turn to him and say, 'By God, the Barnhills seem to be 
looking ont for their own interests.' But when I got up in the office where 
Will was I said: 'Will, what are you going to do about this check? It 
looks like you boys are working for yourselves, and selves only;' and when 
I said this I was angry, and was talking only to Will Barnhill, and I was 
mad when I said it. When I got to the office, where Will Barnhill was, I 
did not ask him if he had charged that item up to Richard Ligon's account. 
He had not told me that he had not done so, and I did not then strike him 
with my flsts two or three times. I asked him: 'What are you going to do 
about this check? It looks like you boys are working for yourselves, and 
selves only;' and I understood him to say he was. I then struck him with 
my fist or hand only once. I was then between Will Barnhill and the only 
exit from the office. He then grabbed me and pushed me back two or three 
feet, and I knocked him loose from me, and he got by me and went down the 
steps ont of the office. The fuss was stopped, and we were both going down- 
stairs, and I met Charles Barnhill, and was stopped by him. When Will 
Barnhill and myself were going out of the office I met Charles Barnhill at 
the top of the steps, and he struck at me with a knife, and I jumped back 
and struck at him with my fist, and he dodged my lick, and he partly jumped 
and ran down the steps to the floor to keep from falling. When he dodged 
my lick, and jumped and ran down the steps, he picked up an ax handle and 
started back up the steps towards me, and I then drew my pistol and said, 
'Stop, or I will klU you,' and I then shot at him. I shot at no particular part 
of his body. I intended to klll him or make him stop. When he jumped 
down the steps to pick up the ax handle, I think he put the knlfe In hisi 
pocket. I do not know If he had the knife In his hands when he started 
up the steps with the ax handle. After Charles BarnhilVs dead body was 
brought out of the cellar, and was lying on the floor, I did not feel in his 
pockets, or of his pockets, to see if he had a knife In his pockets. When 
I shot at Charles Barnhill I was up on the office floor, and this floor is flve 
or six feet higher than the store floor, and Charles Barnhill was about half 
way up the office steps, coming to me. I was not afrald of the Barnhills. 
Charles Barnhill weighed from 135 to 145 pounds, and I welghed about 105 
pounds, and I am a strong atid active man. I could not take Charles Barn- 
hill and tie him. When I shot at Charles Barnhill he dropped the ax handle 
and ran down the steps, and ran out the slde door, and I did not see a knife 
in either of his hands when he ran out of the back or slde door, and I fol- 
lowed him with my pistol in my hand, and he was running from me, and he 
ran Into the cellar at the outside door, at the rear of the store. When I got 
to the cellar door, I looked in and saw Charles Barnhill, but he was not 
crouching behind a large oil can, as if to bide from me. He was standing 
up by the méat stand, where two six-inch blade butcher knlves were always 
kept. He was not leaning up against the wall, with his hands upon it. 
After he was shot he said, 'Crit, don't shoot me;' and I then said, 'Damn 
you, what did you eut me for?' When I accnsed him of cutting me I did 
not accuse him falsely, because I honestly thought he had eut me. After 
I shot Charles Barnhill he said, 'Orlt, don't shoot me;' and I said, 'Damn 
you, what did you eut me for?' He was standing up by the méat stand, a 
llttle bent, as if he was going to pick up something, or had picked up some- 
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thlng. He -was standing wlth hls slde to me, and looked at me. When I 
shot hlm I toténded to klll htoi because I thought he was flxing to stab me 
wlth a bntcher knlfe. After I shot Charles Barnhlll I stepped into the cellar. 
After I -walked halfway across the cellar I saw WUl Barnhill, and sald to 
hlm, 'Ton are the cause of ail thls trouble,' and struck hlm twlce wlth my 
pistol. He had a barrel augur In hls hand, but I do not know whether he 
had It bèf ore I struck hlm or not. He was not going to hls dead brother. 
When I struck hlm wlth my pistol I dld not knoek hlm down, and do not 
think I broke hls skuU. He dld not come near dylng from the eflects of the 
blows. I had qult strlking hlm when my brothers took the pistol away from 
me. When I killed Charles Barnhlll and assaulted Will Barnhlll I dld It in 
self-defense, as I thought they were trying to klll me, and I regret that 
I had to do It. When WUl Barnhlll left the office I do not know where he 
went. The flrearms that were Jn the store of Morgan & Barnhill were kept 
there for sale, and were located In the forward part of the store. My brother 
John Morgan was In the storehouse whlle the diffleulty was going on, and he 
and my brother WUl took my pistol away from me after I had qult striking 
Will Barnhlll. I hâve not called on my brother John Morgan to testify for 
me In thls case nor In the case of murder, because he doesn't know any 
materlal facts In the case, Will Barnhlll had authorlty to draw checks for 
Morgan & Barnhlll, but not for L. T. Morgan or Morgan Brothers, only when 
we told hlm so. I followed Charles Barnhill about twenty feet to where I 
kllled hlm, thinklng he was going to get something to attack me with." 

The court Instructed the jury to return a verdict in favor of the plaintiffs 
for both actual and exemplary damages. The défendant duly excepted to 
thls charge. The jury retumed a verdict for $10,000 actual damages and 
$10,000 as exemplary damages. Thls judgment, amounting in the aggregate 
to $20,000, was reduced by remittltur to $15,000. Judgment belng entered, 
Morgan sued ont thls wrlt of error. 

The materlal asslgnments of eiTor are that the court erred (1) in rejecting 
évidence of the defendant's good character; (2) in instructlng the jury to flnd 
à verdict for exemplary damages; and (3) In refuslng to submit the question 
of self-defense to the jury. 

H. M. Garwood, Browrn, Lane & Garwood, and Wolters, Lane & 
I^enert, for plaintiff in error. 

J. T. Duncan, Miller & Fiset, and Robson & Duncan, for défend- 
ants in error. 

Before PARDEE, McCORMTCK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
thè opinion of the court. 

1. In criminal cases good character may be proved by the défend- 
ant as tending to sustain the plea of not guilty, but in civil cases such 
évidence is, as a gênerai rule, held irrelevant. This is a civil suit be- 
tween private parties. We find no reason for departing from the gên- 
erai rule which makes évidence of the character of the parties inad- 
missible. I Whart. Ev. § 47, and cases there cited. The rule would, 
of course, be dififerent in a civil case where the character of a party 
was at issue. Id. § 48. The circuit court ruled correctly in excluding 
the évidence ofifered as to the character of the défendant. Givens v. 
Bradley, 3 Bibb, 192, 6 Am. Dec. 646. 

2. It is assigned as error that the trial court instructed the jury 
to find a verdict against thç défendant for exemplary damages. The 
contention is that exemplary damages are never a matter of right, 
huit are always in the discrétion of the jury. Many cases are cited 
as tending to sustain this view, but we need not comment on them, 
the question hère being controlled by the constitution and statutes of 



MOKGAN V. BAK>'HILI.. 29 

Texas. Se-ition 26 of article 16 of tlie constitution of 1876 is as fol- 
lows: 

"Every person, corporation, or company that may commit a homicide 
through any willful act or omission or gross neglect, stiall be responsible in 
exemplary damages to the surviving trasband, widow, heirs of his or her body, 
or sucli of tliem as there may be, witliout regard to any criminal proceeding 
that may or may not be had in relation to the liomicide." 

Articles 3017 to 3019 of the Revised Statutes of Texas are as fol- 
lows: 

"An action for actual damages on account of injuries causing the death 
of any person, may be brought in the following cases: * * * (2) When 
the death of any person Is caused by the wrongful act or négligence, neglect- 
fulness or default of another. 

"Art. 8018. The wrongful act, négligence, carelessness, neglectfulness or de- 
fault mentioned in the preceding article, must be of such eharacter as would, 
if death had not ensued, hâve entitled the party injured to maintain an action 
for such injury. 

"Art. 3019. "When the death Is caused by the wilful act or omission, or gross 
négligence of the défendant, exemplary as well as actual damages may be 
recovered." 

The express statutory law which authorizes this action provides 
that for a willful homicide the wrongdoer shall be responsible for "ex- 
emplary damages" as well as for "actual damages." If it be conceded 
that the plaintifï in error is right in his contention as to the gênerai 
ruie in the absence of an express statute, we think the court below, 
in view of thèse statutes, properly declared the law. The évidence of 
the défendant himself showed that the killing was willful and wholly 
unjustifîable, and he is therefore liable for both actual and exemplary 
damages. 

3. Several assignments of error relate to the question of self-de- 
fense. It is claimed that the trial court should hâve submitted the 
question whether or not Morgan acted in self-defense to the jury. 
Morgan was a witness for himself on the trial, and gave an account 
of the eircumstances under which he killed Barnhill. It is to be pre- 
sumed that he stated the case as favorably to himself as the facts 
justified. In the statement of the case we hâve embodied Morgan's 
évidence. It shows that he brought on the difHculty. He used the 
fîrst offensive language. He struck the first blow. He then pursued 
Barnhill and killed him while he was defenseless and trying tO' escape. 
In such a case the doctrine of self-defense has no application. There 
is other évidence in the case showing that Barnhill was begging for 
his life when Morgan shot him. But, looking alone at Morgan's 
statement, the facts recited by him show that he was the aggressor, 
and that his act was willful and unlawful. In view of his statement, 
the case should be affirmed, even if there was évidence of some other 
witness which, standing alone, might présent the question of self- 
defense. It would be trifling with the administration of the law to 
allow him a new trial in which to présent the question of self-defense 
to the jury, when in eflfect he has stated under oath that he did not 
act in self-defense, and that he is guilty of the charge preferred against 
him. Motes v. U. S.. 178 U. S. 476, 20 Sup. Ct. 993, 44 L,. Ed. 1150. 

The judgment of the circuit court is aflSrmed. 
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CENTRAL TRUST CX). OF NEW ÏORK v. PBORIA, D, & H. RT. CO. et tL 

OHAMBERtlN v. CENTRAL TRUST (X). OF NEW YORK et aU 

(àlrcult Court of Appeals, Seventh Circuit May 6, 1902.) 

No. 756, 

L Railboad Moktoaqb8—Forkolosurb—Dbcrbb— Collatéral Attack. 

Questions r^ating to the validlty of a decree dlrectlng foreclosure of a 
rallroad mortgage cannot be ralaed by objections to the confirmation of 
the sale. 

>. Same. 

Where a rallroad stockholder objected to confirmation of the sale of 
the roàd under foreclosure on the ground that the purchaser bought for 
a trust Company holding second mortgage bonds, Instead of for another 
Company whlch had formed a reorganlzatlon agi'eement recognizing the 
stockholders, but falled to show that tbat fact resulted In less belng ob- 
talned for the property at the sale, and dld not show the value of the 
property, or that less than the full value was bid, or that after payment 
of the flrst mortgage any surplus would be left for the second mortgage 
bondholders or other credltors or stockholders, or that he ever accepted 
the plan allèged, hls objections were untenable. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Edward B. Whitney and Wm. W. Baldwin, for appellant. 
J. M. Dickinson and Blewett Lee, for appellees. 

Before JENKINS, GROSSÇUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. November i8, 1899, a decree was en- 
tered foreclosing a first mortgage and ordering a sale of the Peoria, 
Decatur & Evansville Railroad. After publishing notice as directed, 
the master sold the road on February 6, 1900, to Adrian H. Joline for 
$1,586,000. February 12, 1900, the tnaster filed his report of sale. 
April 21, 1900, appellant filed objections to confirmation, substan- 
tially as follows : Appellant, not a party to the foreclosure suit, 
but a stockholder in the railroad company, on behalf of himself and 
ail other stockholders who might désire to take the benefit of his 
objections, charged that the purchase was made by Joline under an 
agreement between the Central Trust Company, trustée in the iirst 
mortgage, and the Colonial Trust Company, owner of a large amount 
of second mortgage bonds of the railroad company, whereby the 
Colonial Company, after pàying the first mortgage bonds, was to be 
permitted to reorganize upon the plan proposed by the Colonial Comi- 
pany, which contemplated that the Colonial Company should procure 
to be issued UÇkdh the faith of the reorganized property first mortgage 
bonds and preferred stock involving the annual payment of interest 
and dividends of not more than $190,000, and the issue of commoi» 
stock of the reorganized company to the extent of $3,000,000, par 
value, and the disposition of the first mortgage bonds and of the 
preferred stock in such manner as the Colonial Company should se« 
fit, and the issue of so much of the common stock as should be re- 

T 1. See Mortgages, vol. 85, Cent. Dlg. §? 1470, 153a 
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quired for the purpose to those second mortgage bondholders who 
had sold their bonds to the Colonial Company for 50 per cent, of 
the face value of the principal thereof, payable in the common stock 
of the reorganized company, and the division of the remainder of 
the common stock among the Colonial Company and other assent- 
ing second mortgage bondholders in the proportion of three parts to 
the Colonial Company and one part distributively to the assenting 
second mortgage bondholders ; that this proposed reorganization ex- 
cluded from participation therein ail stockholders and ail other cred- 
itors of the existing railroad company ; that the plan was a collusive 
agreement between the trustée of the first mortgage bonds and the 
Colonial Company to acquire for the sole benefit of the Colonial 
Company and the assenting second mortgage bondholders the prop- 
erty of the Peoria, Decatur & Evansville Railroad Company; and 
that the method by which the reorganization was to be accomplished 
was a fraud upon the rights of the railroad company and its several 
creditors who were not parties thereto, and upon the stockholders, 
for thèse reasons : (i) The decree of foreclosure and sale was need- 
lessly brought about through collusion of the Central Company and 
the Colonial Company, by procuring to be applied to the unneces- 
sary improvement of the road ail money earned by the receiver and 
not required for the ordinary or for the reasonable maintenance and 
repair of the property, whereby money properly payable on account 
of the interest on the first mortgage bonds, the payment of which 
would hâve prevented the entry of the foreclosure decree, was ap- 
plied by the receiver to the betterment of the security. (2) The Cen- 
tral Company, represented by Joline, agreed with the Colonial Com- 
pany, represented by its solicitor, David Willcox, that the purchase 
of the property by Joline should actually be for the benefit of the 
Colonial Company, whereby any compétition between purchasers at 
the sale was prevented and a diminished amount realized for the prop- 
erty. And the Central Company advanced to Joline the money nec- 
essary to make the deposit with the master required by the decree 
as an advance upon his bid. (3) A large majority of the first mort- 
gage bondholders were represented by a committee of holders who 
had entered into a written contract with the Central Company for 
depositing with that company first mortgage bonds, second mort- 
gage bonds, and stock of the railroad company under a plan of re- 
organization known as the "First Mortgage Committee's Plan." 
Under this plan the benefit of the reorganization was offered to the 
first mortgage bondholders, the second mortgage bondholders, and 
the stockholders of the présent company; and no créditer of the 
company interposed any objection thereto. The Central Company 
continued to receive deposits of securities under this plan up to and 
including the 22d day of January, 1900. The sole représentative 
of the Central Company at the sale was Joline, and it was his duty 
to use his best endeavors to acquire the property for the purpose of 
reorganization under the first mortgage committee's plan, which pre- 
served the interests of ail classes of security holders who were willing 
to join therein. In pursuance of the agreement hereinbefore referred 
to, Joline bid for the purpose of enabling the Colonial Company to 
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reorganize un^er its own plan as hereinabove set forth, and the so- 
called first mortgage committee's plan was suffered to be, and was, 
a cloak for the design to purchase the property for the benefit of the 
Colonial Company, and was calculated to deceive and mislead, and 
did deceive and mislead, other sec\irity holders of the railroad Com- 
pany. This appeal is from an order overruling appellant's objec- 
tions and confirming the sale. 

The fifBt ground relates to the validity of the decree. The ques- 
tion cannot be raised on objections to the sale. Appellant probably 
realized this when on January 30, 1900, he filed his intervening péti- 
tion, in which he sought to opén up the decree and to be let in to 
défend. For reasons stated in Central Trust Co. v. Peoria & D. E. 
Ry. Co., 43 C. C. A. 613, 104 Fed. 418, his pétition was stricken from 
the files. 

In his second and third grounds, appellant fails to exhibit any valid 
objection to the confirmation of the sale. If Joline bought for the 
Colonial Company, instead of for the Central Company, how was 
appellant harmed? He does not show how much less was realized 
at the sale than would hâve been if Joline had bid on behalf of the 
Central Company, nor the value of the property, nor that less than 
the full value was bid, nor that, after payment of the first mort- 
gage, any surplus would be left for the second mortgage bondholdeirs 
and other creditors, to say nothing of the stockholders, nor that 
there is any probability of a better bid at another sale, nor that he 
was ignorant of or misled by the action of the Central Company, 
nor that he applied for a postponement of the sale to enable him to 
get the stockholders together to protect their interests at the sale. 
Appellant does not even allège that he accepted the ofifer in the writ- 
ten contract between the Central Company and the first mortgage 
bondholders whereby the stockholders were to be included in a reor- 
ganization plan. But if he had alleged and proven the fact, it might 
show a cause of action against the Central Company and the first 
mortgage bondholders for damages, but certainly it would fumish 
no reason why the circuit court should retake the property and sell 
it again, as the court would be compelled to do, under a decree that 
is unassailable by appellant. 

The order is afïîrmed. 



CHAMBBRLIN V. PEORIA, D. & E. RY. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. May 6, 1902.) 

No. 719. 

1. BiLt OF Rbview— Limitations. 

A bill of revlew for error of law apparent on the face of the record 
must be brought withln the time limited by statute for taking an appeal 
from the decree sought to be revlewed. 
3. Samb— Cebtification op JnBiSDXCTioNAL Question. 

Where no certificate of a jurisdictlonal question iB certifled by the 
circuit court durlng the term at *which the decree is entered, as requlred 

H 1. See Equlty, vol. 19, Cent Dig. |§ 1103, 1104. 
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by Jndiclary Act March 3, 1891, { 5, the court bas no Jurlsdlction to 
subsequently make the certiflcate. 
a. Samk— Réservation in Decrkk. 

A réservation. In a decree foreclosing a railroad mortgage, that ail 
equlties, and rlghts not specifically adjudged, ineluding the discharge pf 
a receiver and passing of his accounts, and ail other questions of every 
klnd and nature, not dlsposed of, are reserved for future adjudication, 
and résepvtng the right to make such further order at the foot of tlie 
decree as may scem Just and proper, retainlog jurlsdlction for the purpose 
of enforcing ail the provisions of the decree, did not réserve to the court 
the rlght to grant a certiflcate of a jurisdictlonfil question after the term, 
se as to authorize an appeal under Judlciary Act March 3, 1891, § 11. 

4. APpEAL IN Ebror— FrivoloUs Reversai» 

Where a blll of revlew showed on Its face that the circuit court lacked 
the power to hear it, a reversai of the decree dlsmisslng the bill for the 
purpose of havlng affldavlts of the défendants, erroneously omltted from 
the demurrers to t(ie blll, attached, would be f rlvolous. 

Appeal from the Circuit Court of the United States for the Southern 
District of Illinois. 

Wm. W. Baldwin and Edward B. Whitney, for appellant. 
J. M. Dickinson and Blewett Lee, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. On March 2, 1899, appellant filed his bill 
to review a decree entered on March 30, 1897. The sole ground of 
review was the alleged want of jurisdiction apparent upon tbe face 
of the record. Appellees demurred for the reason, among others, 
that the bill was not filed within the time Hmited for the prosecution 
of an appeal from the decree sought to be reviewed. The demurrers 
were properly certifîed to by counsel, but were not supported by the 
afiîdavits of appellees as required by equity rule 31. The court over- 
ruled appellant's motion to strike the demurrers from the files. The 
correctness of the court's ruling in sustaining the demurrers is ques- 
tioned by this appeal. 

It is well settled that a bill of review for error of law apparent 
upon the face of the record must be brought within the time limited 
by statute for taking an appeal from the decree sought to be re- 
viewed. Thomas v. Harvie's Heirs, 10 Wheat. 146, 6 L. Ed. 287; 
Ensminger v. Powers, 108 U. S. 292, 2 Sup. Ct. 643, 27 L. Ed. 732 ; 
Central Trust Co. v. Grant Locomotive Works, 135 U. S. 207, 227, 
10 Sup. Ct. 736, 34 L. Ed. 97. If an appeal from the original decree 
had been within the jurisdiction of this court, it would hâve had to be 
taken within six months. Section 11, Judiciary Act March 3, 1891. 
Since the only alleged error on which an appeal could hâve been 
taken related to the jurisdiction of the circuit court, an appeal, ac- 
cording to section 5 of that act, as interpreted by the suprême court, 
could hâve been taken to the suprême court at any time within two 
years only on condition that the certification required by section 5 
had been made during the term at which the decree was entered. 
U. S. V. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87; Colvin 
v. City of Jacksonville, 158 U. S. 456, 15 Sup. Ct. 866, 39 L. Ed. 1053; 
Tbe Bayonne, 159 U. S. 687, 16 Sup. Ct. 185, 40 L. Ed. 30$; Merritt 
118 F.— 8 



V. :§owdmn Collège, 169 U; S. 551, 18 Sup. Ct. 415, 42 L. Ed. 850. 
The term at which the original decree was entered came to an end 
long befone theibill of review wafe' filed. No certificate of the juris- 
dicnônaî ^fï^îc* was ever iriadé; K the power of the circuit court 
to n|a|îè -îti^ i<^t|ficate Ijâd ^ep^rted before thç bill of review was 
filed„rio. ippiB^iWOuld be ent«îâuned by the suprême court; and, 
consequeritly,ithé:bill of review would not lie. Reed v. Stanley, 38 
C.J^;A, :33l,97;Fed.,52i. 

But, ai)|àèllànt inpists that thç rslght of the circuit court to certify 
the question of jurisdiction contîtit^pd beypnd the term by reason of 
a re^içryatiotîiin the decree. Tlestiit was for the foreclosure of a 
railroad mortgage. The court, in its decree, adjudicated the question 
of its jïifisdiction, the vaUdity bf the bonds and mortgage, the default 
of the mortgagor, the artiount dtie, and the right to a foreclosure and 
sale. The Tfaseryation was as fqllows : 

"Ail eaultles and rights of any parties not hereinbefore speciflcally adjudged, 
Includlng the discharge of the reeelver and the passlng of hls accounts, and 
ail other qttestloûBi of eVery kind and nature not hereby dlsposed of, are 
hereby reserved for future adjudication, the settlement of the same belng 
held not to be pecessary for the purpose of thls decree, and the court reserves 
the rIght to nlttke BUch ifurther ordér at the foot of thls decree as may seem 
just and proper, and Jurisdiction lu thls court Is retalned by thls court for 
t^e purpose^ £nfprclng ail the provlslwis of thls decree." 

In our oiShion, a bare reading ôfthis réservation furnishes a suffi- 
cient answerto appellant's contention. 

It is urgedthat the decree must be reversed on account of the in- 
forttiality of the demurirers. Inasmuch as the bill of review showed 
on its face tliat the circuit court lacked the power to hear it right- 
fuUy, a reversai for the purpose of having the affidavits 6f appellees 
attachèd f the demurrers would be frivolous. 

The decree îs afïîrmed. 



PARK V. TAYLOR. 

(Circuit Court of Appeals, Flfth Circuit. October 18, 1902.) 

'/ No.l,i08. 

1. Absest wrrHouT Waheant—Grounds— Civil Cases. 

The rlght 6f arrest wlthout "warrant Is llmlted to cases where the 
person arrestôd has comtnltted, or is about to commit, a félony or a for- 
cible breach of; the peacç^ and does not extend to civllvcases. 

8.1 FALBB iMPBISQNMBNT-rCAOSING ArBEST WITHOUT WarHANT-t-DeFBNSES. 

In an ajCtlon.to recôver damage» for assault and battery and false Im- 

prisonment, based on the action of défendant in causing plaintifC's arrest 

' 'wlthout à 'ttraïtànt, évidence that plalntifC was about to leave the state 

wlth a cheeK, In vlolatloû of a contract, and that the arrest was made 

for the purpose «f securing the cheek, constltutes no défense. 

In Errortq the Circuit àourt of the United States for the Northern 
District pf MijSiSissippi. 

Thls actloa wae brought by Joseph W. Park, a citizen of Alabama, against 
J. W. Ta^lor, a citizen of Mississippi, for $50,000 damages. Plaintiff alleged 
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that the défendant, wlth force and arms, assaulted him and arrested 
and restrained him of his liberty without any lawful authority and without 
probable cause. The défendant pleaded net gullty. TUe blU of exceptions 
shows "that évidence having Keen glven on the part of the plaintifC tending 
to prove that the arrest of the plalntlfC complained of by the plaintlfl was 
made by one Fostick, actlng by the direction of the défendant, without 
warrant, and évidence was given by the défendant tending to prove that in 
his lifetime one E. S. Parlj tooli ont certain policies of insurance upon hIs 
own life, payable to his admlnlstrator, the aggregate amount of which poli- 
cies was ten thousand dollars; that sald pohcies were issued through an 
insurance agency of the défendant; that said policies were several in num- 
ber; that when the policies were received the said E. S. Park refused to 
accept more than $5,000 of such Insurance, and It was then agreed that the 
other $5,000 of insurance should be transferred to the défendant, by whom 
the premium thereon had been paid by défendant; that défendant thereupon 
wrote on to the insurance company to get forma for transferring said Insur- 
ance, but before the forms for such transfers were received the said K. S. 
Park died; that it was therefore agreed that the plaintifC herein should be 
appointed administrator of E. S. Clark, should coUect ail of said policies, and 
should pay to the said défendant the sum of twenty-flve hundred dollars, 
as his (défendants)" interest in said insurance; that the défendant agreed 
to beeome surety on the administration bond of the plaintiff, upon the agree- 
ment of the plalntifif to deposit in the bank of the défendant ail moneys be- 
longing to said estate, Including the amount coUected on thèse insurance 
policies, which were only to be drawn out upon orders approved by J. M. 
Boone, an attorney agreed on; that défendant became such surety upon such 
agreement; that thereupon proof of death was made by the défendant for 
the plaintifC, and sent into the company, which sent its check to the défend- 
ant for $10,000, belng the amount of ail of said policies payable to the order 
of plaintifC as administrator; that défendant called plaintifC into his bank 
to sign receipts for sald check and to Indorse the same to the défendant, so 
that the same might be deposlted In defendant's bank to the crédit of said 
estate; that the plaintifC signed the receipts, but the same were not dated nor 
witnessed, and that the plaintifC thereupon, without the consent of the de- 
fendant, took said check, refused to Indorse the same, and ran out of the 
bank, and disguised himself, and sought to leave the vicinlty for the pur- 
pose of taking said check to Memphis, in the state of Tennessee; that the 
purpose was to prevent the proceeds of said check being received by the 
défendant in his bank; and the évidence tended to show that the défendant, 
for the purpose of securing possession of said check, caused the arrest of 
the plaintifC." Upon thls évidence the court charged the jury that, "if they 
belleved the facts sald évidence tended to prove, then the défendant had 
probable and reasonable cause to cause the arrest of said plaintifC, and an 
arrest without warrant, under such elrcumstances, would be légal If it was 
made for the purpose only of securing said check." The jury, being so In- 
structed, retumed a verdict for the plaintifC, and assessed the damages at $1. 
The plaintifC brlngs the case to thls court, and assigna as error that the 
court erred in the charge given. 

Tim E. Cooper, for plaintiff in error. 
J. M. Boone, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The défendant caused the arrest of the plaintifï without warrant.. 
This was the foundation of plaintifï's suit, which was for assault and 
battery and false imprisonment. Arrests without warrant are some- 
times lawful. Circumstances may exist which of themselves are a 
command of arrest as iniperative as the command of officiai authority. 
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Suûh rîght of aiTest without warrant rests upon the inhérent ri^ht of 
so^ty to Project itself against sudden assaults in emergencies by 
thô spontaneouiS action of its members. The right is limited to cases 
whçr€ th« person arrested hâs commîtted, or is about to commit, a 
criminal offensé. It does not extend to civil cases, for it is net sup- 
posed that in such cases public justice will suffer by such delay in ar- 
resting a wrongdoer as may be requisite to obtain légal process, if it 
be a case in which process of arrest may be lawfully obtained. When 
one makes or causes an arrest to be made without légal process, 
and the legality df.his action is càlled in question, to sustain his action, 
he must show a felony actually committed, and facts that had come 
to his knowledge which justified him in suspecting the person ar- 
reSted to be the félon; or he must show a felony being committed, 
and an arrest made to .prevent it. Forcible breaches of the peace 
are placed, as regards arrest without warrant, on the footing of fél- 
onies. Cooley, Torts, 174, 175. The right to liberty and immunity 
from arrest should be protected, unless the arrest "is made necessary 
and proper under the principles stated. 

It does not appear from the record that the plaintiff had committed 
any criminal offense or that he was about to commit one. The évi- 
dence tehded to show that, in Violation of an agreement made by him, 
he was eiiieavorittg to prevent the proceeds of the check being re- 
ceived by the défendant at his bank. If it be conceded that the de- 
fendant was entitled to the possession of the check (although it was 
made payable to the plaintiff), the défendant had no right to secure 
its possession, by forcé and violence. He should pursue his légal or 
équitable remédies, and not take the law into his own hands. The 
circuit court erred in the charge given. 

The judgtnènt of the circuit court is reversed, and the case re- 
manded for a riéw trial. 



BOgTOK TOWBOAT CO. v. CHASE MACH. CO. 

(Clrctjit Court qf Appeals, Slxth drcuit. October 7, 1902.) 

No. 897. 

■1. Patents— iNBiRlSflBMKNT—TowINGMACHIKB. 

The Shaw & Splegle patent, No. 383,917, for a towlng machine, which 
describes a comblnatlon wlth a cable. drum of an englne, the shaft of 
which Is geared to sald drum to balance the load on the cable, and a 
pressure-regulatlng valve located in thfe steam passage to the engine 
cylinder ^nd operatlvely connected witb the shaft of the drum, Is limited 
. bj^ the; prier, art to the spécifie nieans described ànd clalmed, among 
which is the valve technically known In mechanics as a "pressure-regu- 
latlng valve," and It is not infrlnged tiy a machine , in which such valve 
18 not'usëd. ■ 

Gn Rehearitig. For former opinion; see 50 C. C. A. 318, 112 Fed. 
432. -] -■ , . 

Harvey D. Goulder and George B. Marty (S. H. Holding and 
Frank S. Masten, bf counsel), for.appellant. 
Albert E. I^hch, for appellee. 
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Before LURTON and SEVERENS, Circuit Judges, and WING, 
District Judge. 

WING, District Judge. Upon the rehearing of this cause the con- 
sidération of the court has been confined chiefly to the question as to 
whether the state of the prier art, as disclosed by the record, does not 
compel a holding either that the appellant's patent is void for want of 
novelty and by reason of anticipation, or that its scope is so narrowed 
as not to include the device used by the appellee. The spécifications 
of the appellant's patent point out the purpose of the device to be the 
obviation of a diiKiculty which is stated to be incident to the towing of 
vessels in a turbulent sea. With référence to this difïîculty, it is stated 
in the spécifications that : 

"When one vessel is belng towed by another in a turbulent sea. ttie tow 
linè, cable, or hawser is subjeeted. to sudden alternating degrees of tension 
conséquent upon the changing relations of the vessels to each other as they 
ride upon the waves or settle in the troughs of the sea, and the sudden 
stralns on the cables are sometimes so enormous as to be beyond the en- 
durance of the cables, and the latter are therefore liable to be brolien." 

The means for accomplishing this object are described to be — 

"A balancing cable drum, the balanctng being effected by a steam or air 
engine so geared to the drum that the normal pressure of the engine cylinder 
or cylinders will balance the normal strain on the cable; but, if the strain 
on the latter be suddenly increased, the cushioning effect of the steam or air 
in the engine cylinder or cylinders will permit the cable to 'pay ouf some- 
what, and thus yield to the sudden strain, thereby rendering the action of the 
cable yielding or elastic. To counterbalance the increased strain on the cable, 
•we provide a pressure-regulating valve, vrhich is geared to the shaft of the 
cable drum and connected wlth the engine cylinder or cylinders, so that, when 
the strain on the cable causes the latter to pay out, the turning of the drum 
shaft will Increase (by means of the regulating valve) the pressure in the said 
cylinders, and thus quickly connteract the teudency of the cable to pay out, 
and, when the lessening strain on the cable permlts the drum to be turned 
(by the pressure regulating of the engine cylinder or cylinders), the reverse 
movement of the drum shaft will reverse the screw of the regulating pressure 
valve, to bring the pressure down to equalize the lessening strain on the 
cable." 

Claim I of the patent is as follows : 

"In a towing machine, the combination, wîth a cable drum, of an engine 
the shaft of which is geared to said drum to balance the load on the cable, 
and a pressure-regulating valve located in the steam passage to the engine 
cylinder or cylinders and operatively connected with the shaft of said drum, 
whereby the pressure of the engine cylinder or cylinders is increased as in- 
creased strain on the cable causes the latter to be paid out, and is diminished 
as the strain on the cable is lessened and the latter is hauled in, substantially 
as set forth." 

Claims 2, 3, 4, and 5 cover the same device as claim i, with addi- 
tions concerning the minor mechanism relating to the opération of the 
connection between the drum and the pressure valve. The device 
designed to bé covered by claim l is a machine to be used in towing, 
consisting of an engine, the shaft of which is geared to a drum adapted 
to hâve a towing cable wound about it, and having mechanism Con- 
necting the shaft of the drum with the valve which admits steam to the 
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cylinders of the engine. This Connecting mechanism is adapted to 
operate the valve when the shaft of the drum is put in motion. When 
the drum is operated by the unwinding of the cable, the Connecting 
mechanism opens the valve. When the drum rotâtes in the opposite 
direction, the connection tends to close the valve. There are certain 
stops provided in the mechanism which prevent the opération of the 
valve in opening and closing beyond certain désir ed limits. While 
the valve which is subject to the opération of this Connecting mechan- 
ism is desçribed in the spécifications and the claim as a "pressure-regu- 
lating valve," it is urged by the appellant that the valve intended by 
this désignation is a simple throttle valve. We will consider the pat- 
ent, in connection with the devices disclosed in the prior art, as if, 
instead ôî thé désignation "pressure-regulating valve," there had been 
used the term "valve," or "throttle valve." 

In the English patent to Gray, sealed June ii, 1867, and dated De- 
cember 18, i856, there is desçribed, as the second part of the invention, 
a steam steering engine, the purpose of which was to keep the rudder 
of a ship in any required position and to restore it to that position 
against the cohtrary action of the sea. To quote from the spécifica- 
tions: . 

"To accompUsh this, I construct an engine wlth two cylinders (sometimes 
called a !palr of engines,' but In this speciflcation I wlU use the term 'engine' 
to Inclure the whole), with thelr steam and exhaust passages and slide valve 
so arrangea that the direction o( the steam and the exhaust can be reversed 
by movipg a spécial admission valve into one or other o£ Its positions. 1 
attach this admission valve by suitable connections to a part of the telegraph 
gear desçribed in the preceding part of this speciflcation, and there designated 
the travers lever, whleh receives its motion from the screwed shaft, therein 
also desçribed; and I therebycommunlcate motions to this admission valve 
correspondlng to the longitudinal motions of that screwed shaft, so that the 
position ot tjils admission valve with référence to its whole travel will always 
correspond with the position of the screwed shaft with référence to its longi- 
tudinal , travel, and it wlU agrée in its positions, also, with the positions and 
, indications of the telegraph index lever. * * * The steerlng-wheel shaft 
may be either the shaft of a chain barrel, or a screw with side arms, or the 
screw or shaft for actuatlng hydraulic or other steering apparatus." 

On page 19 of the spécifications, Gray describes the valve referred 
to as foUows : 

"K, stop valve for lettlng on the steam to the engine. This valve does not 
form a working part of the engine, but is merely an admission valve. When 
it is opened at one end, the engine rotâtes in one direction; when it is 
opened at the other end, the engine rotâtes in the opposite direction. • ♦ * 
This stop valve is opened and shut by a lever, Qs, on the traverse lever shaft, 
Q, and the position of the stop valve wlth référence to its whole travel will 
always correspond wlth the. position of the screwed shaft, D, with référence 
to its longitudinal travel." 

There appear in the drawings and spécifications of this patent the 
combination of a drum having a drum shaft which is operated by a 
steam engine, and an admission valve which is operated by a lever, 
Q', — ^this lever taking its motion from a beveled gear end upon the 
drum shaft. Py the following language in Gray's spécifications it ap- 
pears that Gray had îuUy in mind the idea of using steam in the cylin- 
der of the engine as a rneans of lessening the shock of waves: 
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"The steering englne acts, under thèse circumstances, as a yielding, but 
powerful, brake, and restralns the rudder Into Its requlred position, acting of 
Its own accord within the limita of the traverse of the screwed shaft." 

In the English patent to Scott and Gilmour, June, 1878, there is 
described a mechanism connected with the towage of ships or vessels 
for facihtating the instantaneous and efficient coupHng or uncoupling 
of towing hawsers, wire ropes, or chains, and also for preventing sud- 
den jerks upon or breakage of thèse, particularly applicable for, and 
giving greater safety when towing in a seaway or squally weather. In 
thèse provisional spécifications there is suggested a pressure fîuid tow 
cylinder, made strong, with close screwed-on ends and bufïer springs 
fitted within and close up to the ends, and of such a length between 
the inner ends of the bufïers as to contain the air, steam, or other 
elastic fîuid in front of the piston, and allow of its working freely to 
the extent required for the varying strain on the working parts of the 
cylinder and piston, and the conséquent lengthening, or shortening, 
or motion of the tow rope. The steam from the boiler, or the com- 
pressed air or other elastic fîuid from force pumps or other pressure 
vessels, is admitted by a branch pipe, with inlet back pressure self- 
closing check valve and chest fîtted in the front end of the cylinder. It 
is further stated m the spécifications as follows: 

"On board the tow ship, or the ship to be towed, when they hâve the 
steam winding engines on board, the end of the towing rope or the coupling 
ehaln thereof may be attached to the winding barrel of such steam winding 
or hauling engines; the winding strain of the steam englne and its gearing 
being made to act or sustain the hauling strain, and yet glve the yielding 
effect analogous to the action of the steam or air cylinder when this ar- 
rangement is found more convenlent than by having the spécial steam or air 
cylinder fitted and applied for the sald purpose." 

In the English patent to James Taylor, No. 3,999, dated October 2, 
1880, it is stated in the provisional spécifications that the invention de^ 
scribed is applicable for use with cables for ships' anchors, and for gên- 
erai use for warping and hauling on board ship, especially salvage 
ships, and for towing purposes. In the spécifications, on page 4, ap- 
pears the foUowing: 

"If deslred, the apparatus may be worked from a donkey englne, or the 
main engines through the bevel gear, I, and the shaft, J. * * * To pre- 
vent sudden jerks on the cable, paylng out the cable by overcoming the 
friction when a steam motor is used, I connect a portion of the cable. G, to 
a lever which opérâtes the valve of the engine sufficlently to cause the ap- 
paratus to take In or recover the portion pald out by the jerk." 

In the English patent to Sickles of 1862 there is described an appa- 
ratus for working the steering gear of a ship, which is also applicable 
for various other purposes, such as for pumping or lifting weights. 
On page 4 of the spécifications it is said : 

"To Insure the use of the least possible power required to operate the 
steering apparatus, the valve or valves which admit the steam or other fluid 
under pressure to the working cyllnders is so connected with the steering 
apparatus that, while the steersman, by turning the steering wheel, opens the 
valve to admit steam to the cyllnders, so as to cause the rudder to move, the 
steering apparatus, in moving, will give this same valve or valves a closing 
motion, and thus modify the extent of the openlng of the valve, and the 
rapldity of admission of the steam or other fluid to the working cyllnders." 
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On page S it is said : 

"T ÎB è' hpilstlng drum on the engîne shaft, upon whlch a tope is wound 
when uslng' tié feteerlng englne as a Hoisting englne." 

Iri ffiiis patèiit there is sHôwn an engine opërating a drum, with 
which is operativëly connected. the valve which admits steam to the 
engitie, aà appears from the foliowing language : 

"BUtj; If the. engine shaft moves, the position of the pins, t, t, t, t, In the 
V-Slots, Will dépend upôn the résistance oft'ered to the engine; and, if this 
registaùCé is greatly IncEeased, the eontinuous movement of the spiral cam 
will canry the pins, to -one or the other end of the slots, u, u, u, u, and the 
fuU opealng of the valves will be oljtalned to glve full power to the cyllnders 
in overconiiiig the résistance ofteted. by the rudder or steering apparatus. 
The alraligfement by which the éiteiit of the effective openlng of the valves 
is ttiàde to correspond wlth the Ireslstahce offered by the steering apparatus 
can be v8cloH8ly modlfled." 

The principal object of the device described and claimed in the ai>- 
pellant's patent was to use the stëam in the cylinder of an engine as a 
spring of cushion, which woùld yield to an unusual, and possibly 
breaking'i strain upQn the towing cable in a rough sea, and thus pre- 
vent a parting of the cable. Connecting operativëly the shaft of the 
cable drum' with the valve admitting steam to the engine was for an- 
other purpose, namely, to recover the outpay of the cable after the 
force of the strain which had oCcasioned it had been expended. The 
idea pf usiijg steam or air as a cUShion against strain was old. Con- 
trolling the supply of steam to the engine by valves actuated by some 
moving portion of the engine or its connections was old. The use 
of thèse COihbined devices in connection with towing was old. If 
invention was requirëd tO constftict the device described in the appel- 
lant's patçnt, it was in the spécifie means used in combining and Con- 
necting thé parts of the mechanism. Without expressing an opinion 
as to thé validity of the patent upon which suit was brought, it is 
énough to say that it is so limited in scope by the state of the prior 
art as to be confined to the spécifie means described and claimed. 
The appelîee's device iâ not within this limited field, 

The decree of the circuit court is afïirmed. 
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NEW DEPARTTJRB MFG. CO. v. SARGBNT et al. 

(Circuit Court, D. Connecticut October 16, 1S02.) 

No. 1,070. 

1. Patents— Invention— DooK Bells. 

The Rocliwell patent, No. 471,983, for a bell meclianism, is void for 
lacis of invention, in vlew of the state of the prior art. 

In Equity. Suit for infringement of letters patent No. 47^>^2» ^°^ 
a bell, granted to Edward Dayton Rockwell March 29, 1892. On final 
hearing. 

T. Hart Anderson, for complainant. 
Beach & Fisher, for détendants. 

PLATT, District Judge. This is a bill in equity for an injunction 
and accounting, claiming infringement by the défendant of letters pat- 
ent No. 471,983, dated March 29, 1892, to the complainant (at that 
time the New Departure Bell Company), as assignée of Edward Day- 
ton Rockwell. The défendant insists that, in view of the state of the 
prior art, the patent is invalid, and ofifers the construction vvhich the 
courts hâve already placed upon it as conclusive of his contention. 
The courts hâve not passed specifically upon this partieular patent ; 
but the claim is that the adjudications upon the companion f>atent, No. 
471,982, by analdgy comprehend the patent in suit, and that, taken in 
connection with such adjudications, the views already expressed with 
référence to the patent in suit, coupled with the further light now cast 
upon it, remove every doubt as to its invalidity. It is therefore im- 
portant to examine somewhat critically the entire controversy. It 
goes without saying that if it is admitted that the défendant had no 
right to acquire, from his reading of the opinions on file in the various. 
courts touching this and cognate matters, a positive behef that the 
complainant's patent was invalid, his actions, as portrayed by the évi- 
dence, would ofïer a reasonable excuse for the charge of piracy laid 
against him by the complainant. He might not be an intentional 
pirate, but he would be one in fact. In such an event, it would be idle 
to protest that his intentions were honorable. Deeds speak with a 
Clarion tongue ; purposes only whisper. 

Now for a brief investigation. Both patents werç granted on the 
same day, but patent No. 471,982 was appHed for some weeks eariier, 
and was for a bicycle bell. Suit was brought against Beyins Bros. 
Manufacturing Company, in this district, upon three patents, numbered 
456,062, 471,982, and 471,983. Judge Townsend held that No. 471,982 
was valid, and that claim 2 thereof was infringed by the defendant's 
device. He found the other patents, one of them being the patent in 
suit, not infringed. 64 Fed. 8551. An appeal was taken, and the circuit 
couri of àppeals for the Second circuit (Judge Xacoihbe writirig the 
opinion) held that, in view of the state of the prior art, .patent No. 
471,982 ■rt'as invalid. 19 C. C. A. 534, 73 Fed., 469. . Thçcircuit court 
in the New Jersey district, through judge Acïièsori, in spite of Judge 
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Townsend's décision, examined the matter with care, and found patent 
No. 47i,98%iayalid.: New Departure Bell Co, v. Hardware Specialty 
Co. (C. C.) 69 Fed. 152. That décision was net disturbed on appeal. 

The courf ël !àppea:ls for this drcuit'>i in reaching its conclusions upon 
the invalidity of No. 471,982, relied largely upon the Bennett (British) 
patent (2,425). The court says thai' the appearance of that patent in 
the English archives, years in advance of Rockwell's application, pre- 
vented hirri ùhdëf our îaWs from obtaining a patent for practically the 
same thing; but that, nëvertheless, he might hâve exerdsed some in- 
ventive genijiç himself, since there was no évidence that the British 
patent and t}ie mode! representing it had not lain dormant in the 
British patent office until unearthed as an anticipatory device in the 
Bevins Case, and therefore it was probable that it had not crept into, 
and become a generally known part of, the bellmaker's art. 

The line of reasoning which persuaded Judge Townsend to sustain 
the validity of patent 471,982 may hâve been, briefly stated, of this 
gênerai chfiraiÇter: The cpmbination was a base plate, striker bar, 
lever, spring, and gong, sp related to each other as to operate in a 
certain way and produce a, certain resuit, viz., to work an alarm when 
attached to bicycles; but, ito accpmplish this, other, mechanism for 
rotating the striker bar was essential, and so a geared pivoted lever is' 
connected with a spring and a revoluble striker, and extends beyond 
the base plate, so that it can he worked by the thumb land finger while 
the hand graspg the handle bar. Pressing the thumb pièce causes the 
striker bar tp/^hirl in one direction, 1 When that pressure is removed, 
the spring capes it to whirl in the opposite direction. He finds the 
$pring in the Allen and Goulden patent. He finds other éléments in 
différent patents, but does not discover ail the éléments in any one 
patent, and sojpe of them were adapted to other purpos.es. He found 
ithe closest -approach in the Bennett patent. That had a revoluble 
. striker bar, spring actuated in one direction, and lever combined with 
a horizontal movable rod;; but its purpose was différent, and, for 
thjat reason-,,jt did not anticipate, and, after discussing the subject 
clearly apd exhaustively, he sustained the validity of the patent. It is 
not easy tp pscape the conclusion that the controlling thought which 
clinched thp matter was the conviction that Rockwell was entitled to 
^n inventpr's reward. Tfie Bennett patent had slept for many years 
in the English archivesi. ; Éarnest efforts had been made, by many 
inventors, to supply the demand which had sprung up in the market 
for a satisfactorj'. bell ; ( and, vintU Rpckwell came along, no one had 
produced an ârtjcle \yith that profusion of good qualities which made 
his bell use,ful and available, Bennett's call bell was in existence. If 
it would hsive suggested, tp any one skilled in the bellmaker's art, the 
combinatiori which Rockw^ell had found, why did it for so long a period 
escape attention? Whenitfae demand was so urgent for a new device, 
.lio;^ could the adaptation of old and well-known principles and devices 
iof,the same geii,eral chairacter tp a new usebe overlooked? Ergo, 
thére must hzfs been inverition,— veçy little perchance, but still in- 
ventive geniu? was there présent. The court of appeals may hâve ap- 
preciated tl;(at point of viewi At any rate, no novelty or invention was 
found in tj^efeiçycle bel! patent. 
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If there was no invention in reorganizing bell mecHanism into_ a 
bicycle bell by the use of well-known means, how can there be in- 
vention in using well-known means to reorganize a bicycle bell into a 
door bell? The effect produced by pressing a lever with a spring- 
actuated return motion is found in the Allen and Goulden patent of 
1890, as well as in the British patent. The turn button, furnishing 
motive power through a central shaft, is found in the Allen and 
Goulden patent of 1891. Thèse changes were, then, obvions in the 
same art when Rockwell applied for his two patents. If a revoluble 
striker bar is centrally mounted with référence to the gong, and 
means for communicating motion is furnished through the pinion, it 
can be donc with what was old in the bellmaking art; and it is évident 
that free rotary motion must ensue, unlimited so long as the power is 
applied, and dépendent upon the direction in which it is exercised. 
Lugs were old and necessary to such a construction. Ail changes 
from the then known art hâve been- declared by the court to be merely 
colorable in the case of the restricted method; and it seems fairly 
obvions that, if the situation is so in the one case, it must obtain in 
the other. 

Has the complainant received any aid or comfort from Judge Town- 
send in his treatment of the patent now in suit when he decided the 
Bevins Case? Without question Judge Townsend would hâve given 
the subject much more critical examination, had he not been satisfied 
that the Bevins Bros, device was not an infringement of 471,983. I 
quote from pages 864 and 865 of 64 Fed. : 

"The single clalm of patent No. 471,983 Is as follows: 'In bell mechanism, 
the eombinatlon, with a fràme and gong and lug upon the gong, of a cen- 
trally plvoted pinion loosely mounted on a central post on the frame, and 
havlng an ann upon one slde, strikers upon the arm, and mechanism for 
communicating motion to it through the pinion, substantially as set forth.' 
The object of the invention was 'to produce an inïproved bell, that can be 
operated without the use of sprlngs of any klnd, and can be caused to émit 
a continuons rlnglng sound resembling that of an electrlc bell.' Complaln- 
ant's exhibit 'Complalnant's Door Bell,' constructed in accordance with the 
spécifications of said patent, shows a knob, with a square shank, secured 
withln an escutcheon on the outsîde of an object, such as a door, and con- 
nected with a spindle on the inslde of such door. Upon this splndle is a cog- 
wheel, by whlch motion is communlcated to a centrally mounted revoluble 
striker arm carrylng loosely plvoted strikers. There is also a gong provided 
with a lug. The device may be operated In elther direction by a turn of the 
knob. It will be seen that this construction shows the loosely plvoted strikers 
claimed In patent No. 456,062, and the centrally mounted revoluble striker 
arm described, but not claimed, in patent No. 471,982, and substitutes, for 
the lever and sprlng therein claimed, mechanism whlch dispenses with said 
sprlng device. Slmllar mechanism, similarly operated, is shown In patent 
No. 460,347, granted to Allen & Goulden, Aprll 14, 1891, for door bells. ÔChe 
Bennett patent for door bells, already consldered, shows such a centrally 
mounted revoluble striker arm. The sprlng, however, in the Bennett device, 
prevents its belng operated in elther direction at will. The striker arm of the 
said Allen & Goulden patent may be revolved in elther direction at will, but 
It is not centrally mounted. The state of the art, therefore, requires that the 
patentée be limited to the précise construction described and claimed, and 
which Includes the free rotary movement of the striker arin In elther direc- 
tion, and the mechanism for communicating such motion to the striker 
through the pinion. The défendants device cannot be rotated in elther di- 
rection at will; it is only adapted to bicycle bells; it is operated by means 
of a lever and sprlng device copied from that claimed in patent No. 471,982; 
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ajod, Bxcept fOÇ Its adaptation to a bicycle bell by the Infringement of 471,982, 
It more lieàrly resembles thé Bennett dévlce than that of complainant. Pat- 
eldt Né; •i'JîliOSS isi Intended for and Is adapted to stationary bells to be used 
on doors. It is specially designed so as to dispense with the necesslty of 
using the devlce clalmed In No. 471,982. Westlnghouse Air Brake Co. v. New 
York Air Brake Co. (C. O.) 59 Fed. 581, 607. Various suggestions are made 
in support of the claim of novelty in the centrally pivoted swlnging arm. 
Thus it Is sald that the arm must extend almost aeross the inside of the 
gong, and be adapted to swing around its entire diameter. But the Bennett 
patent shows the arm swlnging around the entire diameter of the gong, and 
it surely would not require invention to dupllcate said arm by extending it in 
the same way on the opposite slde. The Bennett strikers, it is true, are 
dlfCerent; but the spécifie striker described in this patent is not, and eould 
not be, therein clalmed, because it had been already descritied and clalmed 
in 456,062. The faet that the arms are dlfferently mounted does not afCect 
the practical identlty in construction and slmilarity In functlon and opéra- 
tion." 

His treatment of the patent in suit, comparatively meager as it is, 
throws a strong side light upon the présent contention, and it is per- 
haps fair to assume that he would hâve found it invalid, had he been 
aided by the reasoning of the circuit court of appeals. He found the 
loosely pivoted strikers in one device, and the centrally mounted 
revoluble strilcer arm in another, but could not find in any of them the 
free rotary movement of the striker arm in either direction and the 
mechanism for communicating such motion to the striker arm 
througb the pinion. 

Whatever view he might now hold on that subject, even that shred 
of novelty and évidence of inventive skill is most neatly and artistically 
stripped from the patent in suit by the appearance in the prior art of 
the Gregory device, shown in letters patent No. 168,391, dated Oc- 
tober 5, 1875. Hère is found a striker arm centrally located with 
référence to the gong, with capacity for free rotation in either direc- 
tion by raeans of the pinion. Complainant's expert concèdes that the 
Gregory device can be used so that the spindle carrying the clappers 
can be freely turned in either direction to any extent. That being so, 
it is an easy tnatter to put the Gregory door alarm on one side of a 
dbor, and, puttiriÇ the crank lever on the opposite side, cause the clap- 
pers to whirl in either direction on the spindle at will. Only two slight 
modifications appear and they are confessedly immaterial. It was not 
necessary for thé défendant to plead the Gregory patent in anticipa- 
tion. The coftiplainant seems to admit that it may be examined as 
illustrating the state of the prior art. If the matter had come to my 
Personal attention, Unaided by expert or counsel, it would hâve been 
proper for me to lise whatever information that patent afîfords in draw- 
ittg my conclusions as to the validity of the patent in suit. 

The objections to the surrebuttal testimony fall to the ground of 
their own weight, since thèse conclusions are in no wise aflfected by 
the Lynch or Wells patents. The complainant has not been harmed, 
so fâr as can be. èeen, by any irregularities or improprieties, if any 
there be, which it-is urged so strenuously that the défendant commit- 
ted. ■ 

Let the çbmplaint be dismissed. 
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COOK V. STERLING ELECTRIC CO. et aL 

(Circuit Court, D. Indiana. October 30, 1902,) 

No. 10,084. 

1 Patents— Salk of Invention Befobe Patent— Validitt of Obai, Aoreb- 

MENT. 

An oral agreement for the sale of an Invention, founded on a sufflcient 
considération, made pending an application for a patent, is valid in 
equlty, and constitutes a good défense to a suit in equity for infrlnge- 
ment, brouglit by the inventor against tlie purchaser after the issuance 
of a patent 

2. Equitt Pleadino— Setting Down Plea fok Argument. 

By setting a plea down for argument wlthout replication, a complain- 
ant waives any objection to the plea in form or substance, which can 
only be talien by exceptions, and admits the tnith of ail facts stated 
therein whlch are well pleaded, however inconsistent wlth or eontra- 
dictory of the allégations of the bill. 

In Equity. On argument of plea. 

Stuart, Hammond & Sims and Charles C. Bulkley, for complainant. 
John P. McHugh and Charles A. Brown, for défendants. 

BAKER, District Judge. On April 19, 1902, Frank B. Cook, 
complainant herein, fîled his bill against the Sterling Electric Company 
et al., in which he allèges that he was the first and original inventor of 
a certain new and useful improvement in téléphone switch boards, and 
that on January 16, 1900, letters patent No. 641,373 were duly grant- 
ed to him therefor. He further allèges that the défendants unlawfully 
and without his license hâve made, used, and sold sundry spécimens 
of the apparatus covered by his patent, and are threatening to continue 
so to do, to his great wrong and injury ; and he asks for an injunction 
restraining the défendants from making, using, or selling the inven- 
tion covered by his patent, and for damages. The application for the 
patent was filed in the patent office on February 8, 1898. The défend- 
ants hâve filed a plea to the whole bill, which, omitting the caption and 
formai parts, is as follows: 

"That prior to any of the acts complained of in said bill the complainant 
herein, on or about the 3d day of October, 1899, and prior to the issuance of 
said patent, made with the Sterling Electric Company, défendant herein, an 
oral agreement purporting to grant thereby to said Sterling Electric Com- 
pany, and to its ofBcers and directors in its behalf, the exclusive right to 
make, use, and sell, and to license others to make, use, and sell, various im- 
provements, among which was the improvement in téléphone switch boards 
described in United States letters patent No. 641,373, for the full term of the 
llfe of the said patent throughout the United States, In considération of four 
hundred shares of the capital stock of said Sterling Electric Company, of the 
value of $40,000, and $8,000 in cash, which was paid to said complainant. 
That since the making of said oral agreement said complainant, Frank B. 
Cook, bas repeatedly stated orally and in writing to thèse défendants and to 
others that the corporation défendant and the indlvidual défendants, who are 
offlcers and directors of said corporation, in its behalf, bave been authorized 
and exclusively Ucensed to make, use, and sell, and to license others to make, 
use, and sell, the apparatus described and claimed in said letters patent 
throughout the United States, by him, the said Frank B. Cook, the patentée 
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of sald patent, durlng the entlre Ufe of sald patent, — ail of whlch statements 
thèse défendants 'aver to bè true, and they plead sald Hcènse to the sald 
complalnant's blll, and pray judgment." 

The plea has been set down for argument by the complainant, who 
insists that the same does not state facts sufficient to constitute a bar 
or defcnçç to hisbill, The various contentions of the complainant are 
reduciblé to the single proposition that the oral agreement of sale set 
up in tfee plea is void at law, and that, being void at law, it must be 
regardedâs void in equity; or, stated in other words,, that an oral 
agreerilèn|; jfor thé sale of an invention, made after application for a 
patent and before it is granted, is invalid, both at law and in equity, 
when pleaded as a bar or défense to a bill Ijy the patentée for infringe- 
menti The court entertains no doubt that an oral agreement for the 
sale of an invention, founded on a sufficient considération, made 
pendingjan application for a patent, is valid in equity, and constitutes 
a goôd (îè'fense to a suit brought by such inventor after he has obtained 
a patent for the invention. The inventor of a new and useful improve- 
ment acquires thereby no exclusive right to it until he obtains a patent. 
The exclusive right is created by the patent, and no suit can be main- 
tained by thé inventor against any one for using it before the patent is 
obtained. But the inventor of a new and useful improvemént is vested 
by law with a^ inchpate right to its exclusive use, which he may per- 
fect and piâke âbsôlute by proceeding in the manner which the law 
requires. Çpok possèssed this inchoate right at the time the oral 
agreement bf sale was iiAade. The invention had then been made, and 
an application was pending to obtain a patent. This inchoate right 
to the exclusive use of the invention was a property right, and the 
subject of bargain and sale, unless forbidden by the statute. The 
statute (section 4898, Rév. St. Û. S.) does not prohibit such bargain 
and sale. It applies splely to the assignment, conveyance, or grant 
of a patent, or an interest therein, and not to the sale of the invention 
before the issuance of a. patent. The statute does not profess to deal 
with the injyention until the inchoate right to its exclusive use has been 
perfected and made absolute by the obtaining of a patent. Before 
the patent is granted, the sale of the inchoate right to the exclusive 
use of an invention is governed by the gênerai principles of the law 
relating to bargains and sales. The case of Gayler v. Wilder, 10 
How. 477, 13 £. Ed. 504, décides that the inchoate right to an in- 
vention may be sold and assigned before a patent therefor has been 
granted. In that case, it is true, the assignment was in writing, but, 
unless a right of property existed in the invention before the patent 
was issued, the assignment would hâve been invalid for want of a 
subject-matter on which it could operate. In this country, where the 
principle of the patent laws is recognized, where an invention 'is re- 
garded as prd{)erty which may be set apart for a person's own ex- 
clusive use, why is it not assignable without an enabling statute? 
What reason can be assigned why an invention, which is regarded as 
property, shall not be transférable, like other property, there being 
nothing in thé Statute to prohibit it? In my opinion, it can be done. 
An oral assignoijent or sale of an invention before the issuance of a 
patent therefor is valid, and invests the purchaser with the équitable 
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title; and the inventer who, after such assignment or sale, obtains a 
patent, holds the légal title in trust for the owner of the équitable title. 
Pitts V. Whitman, 2 Story, 609, Fed. Cas. No. 11,196; Whiting v. 
Graves, 3 Ban. & A. 222, Fed. Cas. No. 17,577 ; Hapgood v. Rosen- 
stock (C. C.) 23 Fed. 86, 23 Blatchf. 95 ; Continental Windmill Co. 
V. Empire Windmill Co., 8 Blatchf. 295, Fed. Cas. No. 3,142 ; Dalzell v. 
Manufacturing Co., 149 U. S. 315, 13 Sup. Ct. 886, 37 L. Ed. 749; 
Somerby v. Buntin, 118 Mass. 279, 19 Am. Rep. 459; Burr v. De La 
Vergne, 102 N. Y. 415, 7 N. E. 366; Whitney v. Burr, 115 111. 289, 3 
N. E. 434 ; Burke v. Partridge, 58 N. H. 349 ; Springfield v. Drake, 
Id. 19; Blakeney v. Goode, 30 Ohio St. 350; Searle v. Hill, 73 lowa, 
367, 35 N. W. 490, s Am. St. Rep. 688. Thèse cases establish the 
doctrine that an oral agreement for the sale and assignment of the 
inchoate right to the exclusive use of an invention before a patent has 
been granted therefor is not within the statute of frauda, nor within 
section 4898 of the Revised Statutes, requiring the assignment of a" 
patent or of an interest therein to be in writing, and that such an 
agreement may be specifîcally enforced in equity upon sufHcient proof 
thereof. 

It is claimed that, whatever may be the équitable rights of the de- 
fendants under the agreement, the légal title is in the complainant, 
and that the oral agreement cannot be set up as a défense, and that the 
défendants should file a bill setting up their équitable rights, and cdm- 
pel a transfer of the légal title. It suffices to say that this contention 
overlooks the fact that this is a suit in a court of equity, where, in mat- 
ters within its jurisdiction, an équitable title is as good as a légal title 
as to ail parties afifected by such equity. It cannot be maintained in 
a court of equity that a party holding the équitable title will be denied 
his équitable rights by the holder of the naked légal title. In such a 
case the holder of the légal title stands, in a court of equity, as a mère 
trustée for the use and benefit of the owner df the équitable title or 
estate. It certainly would be against conscience to permit a complain- 
ant, while holding the considération for the oral agreement of sale, 
to pursue the défendants as wrongdoers. 

No objection, either in point of form or substance, has been pointed 
out to the plea by any exception thereto. When a plea is set down 
for argument without any replication, no objection can be taken to its 
form or regularity. Such objection can only be made by exceptions. 
By setting the plea down for argument, the complainant tests its légal 
sufifîciency, and in eflfect demurs to it. The truth of ail facts stated in 
the plea which are well pleaded is admitted, however inconsistent 
with or contradictory of the allégations of the bill. 2 Beach, Mod. Eq. 
Prac. § 325. 

The plea is allowed as sufficient, with leave to the complainant to 
reply thereto, if so advised, within 20 days. Failing to reply, the bill 
will be dismissed. 
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-■■"■''■''■■''--'-■•' EINNER't.'SHBPARD et al. 

i ,, , (Oircult Court, p. Connectlcut. October 22, 1902.) 

1, PATfEJTra^PBOFiTs OF Infeinsbiment— Allowancb fob Labob Cost oir 
AisTicuB. : } 

■ In;au:accountiiig to deterpjine the profits for whlch aji infringer is 

llablé. -where nls average dally production . of the infringing article was 

onlyj,one-half the capaCitJ'Of the machine by which It wa^.jiiàde, he Is 

• eiitltled "tb' crtdlt as labor cbst for only oçe-half the amount' paid to the 

' -wôrkméil who operated the inacbihé for thelr services during theentlre 

■ ; tJme. j; 

On Exceptions to Master's Report on Re-Reference. See 107 Fed. 

,952. . ■■;;':,:;':rv: ,. ,'~i" \ ■ 

u. Wni..E^i SînjondSi for complainant. 

■ E. B. Bam«m, for defëndantç. * 

5 PLATTÇ, District Judge. The cornplainant's exceptions are not 
sustained. 

The ; exceptions filed by the défendants are ail addressed to one or 
the other of two defînite contentions: Eirst. Objections to so much 
pf tiie repqrt as tends to eflighten the. court upon the question pf 
âaRiageS; J^^çqnd, Objections, tpsuçh portions of the report as deal 
j\;vitl^ the, niatiè^^^^ the profitfîTiiade by the défendants by reason of 
iiieir saie J,çif,|he; infringing âevicç.; 

/^ ^he èxçeptiq>ûs tquching ;^pon the , question of damages are sus- 
tei'ned. îfQsn^çiiçnt évidence has been adduced to support a claim 
that the bpij^plairiant shojùl^-jl^cdver ^ny sum in the nature of dam- 
age?. It doés pot appear that çqrnpl^ipaht cpuld or would hâve sold 
apy, considera^ale quantity ,pf, the goods sold by the défendants. 
'/ l*heimpqïtaiit question tpbe passed upopis to détermine, as closely 
^^;càh be done, from the évidence reported by the master, what profit 
t^e^^Ç^efdwk <î^v^j^ frorntheir infringing sales. That problem 
is somewhat sitripiifîed by the ■ admissions made' by the défendants. 
They practicaHy admit the principle adopted by the. master, who fol- 
lowed, as he says, a long-established practice in this court, in adding 
?S per cent, upon the cost of labor and niaterials to cover shop and 
se|Hng expenses. They say that, if the master had, rptained the labor 
account as they reckoned it, his resuit would sub^tantially coïncide 
yyjilh the cost wbîch they reached in their former estimate. It is not 
unlikely that. the rather rough estimate formerly suggested by them 
may hâve been ?ibove the actual facts. If so, the master's figures in 
this respect woiîld benefit the défendants to an equal extent. 
(.jTheoi^ypilJ^l contentipnr is groiiped arpund the discussion as to 
wiijêt})e^_|}je.,i9^st^r;-;ha^ properly sdjwsted' the labof : aecount. He 
îs clearlyright iri saying thàt it would be unjust to charge to the 
labor on the infringing goods the entire sum which the défendants 
paid to the men and boys who gave up some part of their time to the 
infringing machine. The master reasons in this wise : The capacity • 

Tl. Accounting by infringer of patents for profits, see note to Brickill v.^ 
Mayor, etc., 50 C. C. A. 8. 
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of the machine was 550 dozen per day. The actual production was 
230 dozen per day. The défendants paid ail parties who worked on 
tbe machine $6,010. Of this lump sum the men and boys who pro- 
duced the infringing goods from the machine are only entitled to "V*"» 
which is $2,513.27. If his premises are correct, it is probable that his 
conclusion would fumish the most équitable rule which can be evolved 
from the mass of testimony which he had before him. That testi- 
mony is especially noticeable for its omissions, uncertainties, guessès, 
irregularities, and gênerai confusedness. 

The défendants are not entitled to any unusually tender considéra- 
tion and care. They undoubtedly damaged the complainant more se- 
riously than he can possibly be recompensed by this decree. He fails 
to recover his due, because he is unable to fumish even a fairly rea- 
sonable presumption that he lost his customers through the sales 
made by the défendants. It does not avail them that, when their la- 
borers were not working the machine to the complainant's disadvan- 
tage, they were either idle or employed at other remunerative labor. 
Such hoUrs ought not to be used by the défendants in casting up an 
account which has for its primary purpose the diminution of the sum 
of money which should find its way into the complainant's cofifers. 

But are the master's premises correct? A careful examination of 
th« évidence leads to the conclusion that he has, to a small, and per- 
haps pardonable, extent, overestimated the capacity of the machine 
and underestimated the production. The machine might hâve done 
ail that he gives it crédit for doing much of the time, and, in the way 
it was actually used, would hâve been very likely to approach those 
ligures. The actual production, however, seems to hâve been a little 
more than he states it to hâve been. There Were years when quite 
a few more dozen per day were produced. It appears, under ail the 
circumstances, eminently fair to make the division of time equal, — 
just half and half . And so, with very slight changes in the other 
figures, which seem warranted, the problem is thus stated and solved : 

Defendauts' receipts from Infringing sales as found by 
Judgé Townsend $16,727 88 

Défendants' costs: 

Wlre' 56,618 21 

Olasps 675 58 

Labor on wires (one-half of $6,010) 3,005 00 

25 per cent, on cost of labor tiud materials 2,574 70 

Total cost , 12,873 49 

The balance is profit $3,854 39 

And this amount the défendants ought to pay. 

Counsel for complainant suggests that a motion for increased dam- 
ages will be made after the filing of this opinion. This is his un- 
doubted right. I think, however, that it is fair to him and his client 
that my views upon that matter should be clearly appreciated at this 
juricture. I hâve taken the necessary time, and hâve given the entire 
record in this cause mu'èh study ànd'thought. The arguments which 
can be advanced in support of the motion are apparent, but I am 
very strongly predisposed to take the same vie'w of the matter which 
118 P.— 4 
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Judge Xownsend dîçl. I,trust that counsel will concède that thîs is 
my own îndependentviëwo^tHë situation, and in no sensé an imita- 
tion or fbllowing of one fbjf whosé jûdgriient I hâve the highest re- 
spect. I am sure that ,1 liaye givçn the matter yery much more 
thought than he had the,tînié td give, and I find that in this case, as 
in many others, "ail ro^qs lead to Ronie." 

L,et a decree be entered fbr $3,S54.39, with interest thereon from 
May ,1, 1897, and costs. 



VIOTORT^ÎyKING MACH. GO. et al. v. AMERICAN GEAPHOPHONB CO. 

(three cases). 

■ (Circuit Court, D.'Cônliecticut October 24, 1902.) 

Nos. 1O88-1090. 

1. Patents-^Sdit in Equitt lioH iNPEiNaEMEN*— Pabtibs. 

A f<^nper licensee uuder a, patent panJiot Join as a complalnant In a 
suit for lis lufringement oh tlie theory that it bas an Interest in tlie ac- 
countlng for past infringelnents, unless ail subséquent assignées of tlie 
licensë are aiso jolned. 

2. Equitit-tMisjoindeb of Pabtiks— Risht op Amendmknt. 

A blll to whleh a dômurter ha» been sustalned on the ground of a 
misjolnder of complalnantB may be amended by dismisslng as to the 
party wlthout Interest 

In Equity. Suits fof infrîngement of patents. On demiirrers to 

biiis. 'V :.:,;; 

Horace Péttit, for cpmplàinants. 
C. A. h. Massie, for c^çfendant. 

PIvATT, ï)istrict juàge. Thèse suits are for înfringement of di- 
vers letters patent, oné based on No. 564,586, one on No. 534,543, 
and one on No. 548,623. A deihurrer is filed in each case. Each bill 
discloses the sàme alleged defect. The demurrers are exactly alike, 
and are _directed at that alleged defect. Ail the suits can be settled 
in oriè discussion, and will receive that treatment. 

The important facts are as foUows : Emile Berliner was the orig- 
inal inventot of the patents -in suit. Early in their history the chain 
of title merged and became vested in the United States Gramophone 
Company. Some time in 1895 the United States Gramophone Com- 
pany, owningthe entire title, granted an exclusive license to William 
C. ^ones, which was subsequently confirmed and modified by the 
jîarties. This exclusive license was in October, 1895, transferred to 
the Berliner Gramophone Company. Iti September, 1901, the Ber- 
liner Gramophone Company, stiîl owning the exclusive license, grant- 
e(| to E. R. Johnson "the.said exclusive license and ail its rights 
th^ein :^d thei;eunder to manufacture, sell, use, and deal in said in- 
veiiition and myeîitions,''i with right to assign the same to the Victor 
Talking Machine Company. In October, 1901, Johijson assigned 
to the Victor Talking Machine Company said exclusive license. 

T2. Seè Equity, vol. 19, Cent. Dlg. § 584. , 
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Thèse facts appear to be reviewed, condensed, digested, and _ex- 
plained by the later averments in each bill, which, as they are ail alike, 
are quoted froni the one in hand : 

"And your orators further show unto your honors that by vlrtue o£ the 
premlses your orator the United States Gramophone Company, is now, and 
has been at ail times since the date of the said assignment to it, the sole and 
exclusive owner of the said letters patent No. 534,543, and that your orator 
the Victor Talking Machine Company Is now and has been at ail times since 
the date of the said agreement wlth It, and the said transfers and assign- 
ments of the said rights to it, the sole and exclusive licensee as aforesaid 
under the said letters patent No. 534,543, for the manufacture and sale of said 
Invention patented in said letters patent, throughout the United States. Your 
orators show unto your honors that they are now, and were at the time of 
the commission of the acts hereinafter complained of, the sole and exclusive 
owners of the légal and équitable title in and to the said letters patent No. 
534,543, and in and to the Improvements therein contained, and of ail rights 
of action thereto pertainlng, as will more fuUy and at large appear by référ- 
ence to the said agreements, assignments, and proofs in court to be produced." 

Under thèse circumstances, the Befliner Gramophone Company 
would appear to hâve devested itself of any interest in the subject- 
matter. 

Counsel for complainants contends, however, that if after full hear- 
ing it should be found that the patents had been infringed, and a 
decree should be entered sending the matter to a master for an ac- 
counting, the rights of the BerHner Gramophone Company for past 
damages and profits would be incidentally included in the gênerai 
subject-matter, and that it is the province of a court of equity to ex- 
tend its charitable arm over ail parties who can be seen to hâve a pos- 
sible interest. Counsel for défendant, per contra, contends that if 
such a right exists, which he strenuously dénies, remedy is in a court 
of law; citing Root v. Railroad Co., 105 U. S. 189, 26 h. Ed. 975. 
In that case the patent had expired, and redress was sought in equity 
for past infringements. This was denied, it is true ; but the reasoning 
of the court on page 216, 105 U. S., 26 L. Ed. 975, and passim, does 
not bear out the contention of the défendant in such a case as the one 
at bar. 

I am slightly inclined toward the opinion that the Berliner Gramo- 
phone Company did devest itself of ail its rights, so fai- as they could 
be reached by thèse suits, including even a right so remote and con- 
tingent as that of claiming damages for past infringements. The case, 
however, does not necessarily turn on that point. A misjoinder can- 
not be distinguished from a nonjoinder in principle or efïect. Either 
fault can be searched out, found, and cured by demurrer. If the Ber- 
liner Company is properly a party complainant, without question 
Johnson is entitled to the same privilège. If equity, with its far- 
reaching arm and comprehensive vision, stretches to the horizon, it 
would fail in its duty if it stopped short of the last beacon. It is no 
adéquate answer to say that the défendant may hâve done no wrong 
during the short time Johnson was in the saddle. During that period, 
brief as it was, his position dififered in no respect from that occupied 
by the Berliner Company for a number of years. 

The défendant has undoubtedly invoked the aid of the demurrers 
herein with propriety, but I cannot agrée with him that favorable 
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action thereon by the court is fatal and final. The cases which he 
cites fall short of that conclusion. In Walker v. Powers, 104 U. S. 
245, 26 L. Ed. 729, for example, it was decided that after the de- 
murrer had been sustained by the court the party without interest 
could be dismissed upon proper motion. And so in House v. Mullen, 
22 Wall. 42, 22 L. Ed. 838, the decree in the circuit court had been 
for gênerai dismissal. The suprême court says that if it had been 
dismissed without préjudice, or for misjoinder, or want of interest, 
the decreé; would hâve been affirmée} ; but, since it was absolute, the 
case was sent back, to be amended if the parties so desired. 

Let thé decree conform to this opinion. If the complainant wishes 
to amend by striking out ôraddirig, he can do so within 20 days. If 
he fails to do so, let the billsbè dismissed, with costs. 



PAL(MBR et al. v. LANDPHEEB. 

(Circuit Court, D. Connecticut. October 8, 1902.) 

No. 881. 

1. Patents— ilNFRiNGKMENT—QtJii.TiKO Machines. 

The Palmer patents, No. 308,981 and No. 308,982, for machines for 
qnlltlng fabrlcs, held infrlnged. 

8. SaMK— CONTKIBUTORT InFRINGEMBNT— SALB OF PaKTS. 

One who bought and resold at a profit separate parts of Inf ringing ma- 
chines, ■v^hich he was employed by the purchasers to set up, cannot avoid 
llability as a contributory Inf ringer on the ground that he was merely 
selling hls labqr as a skilled worliman, and where he had notice of 
the infrlngement he may be required to account 

In Equity. Suit for infringement of letters patent Nos. 308,981 and 
308,982 for machines for quilting fabrics, granted December 9, 1884, 
the former to Frank L. Palmer, and the latter to William H. Palmer, 
Jr. On final hearing. 

Dickerson & Brown, for complainants. 
J. E. Mayûadier, for défendant. 

PLATl', District Judge. The letters patent upon which this suit 
is based are Nos. 308,981 and 308,982, issued on the 9th day of Decem- 
ber, 1884, respectively, to Frank L. Palmer and William H. Palmer, 
Jr.,:and controlled by the complainants. Défendant is charged with 
having infringed claims 14 and 24 of patent No. 308,981, and claims 

2, 3, 4, 12, 15, and 20 of patent No. 308,982. The défense is nonin- 
fririgement. ,' 

I need make no extended comment upon the state of the prior art, 
nor upon infringement. The contentions involved in such a discussion 
hâve been fought out thoroiighly, and to a finish, in the Crefeld Mills 
Case (C. C.) S7 Féd. 221, and in the case in the First circuit (35 C. C. 
A. 86, 92 Fed. 926), when the circuit court of appeals overruled Judge 

ir2i Coatrlbator^ Iilfringement of patents, see note to Edison Electric Light 
Co. V. Penlnsular Light, Power & Heat Co., 43 C. C. A. 48S. 
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Putnam ([C. C] 84 Fed. 455) on the only question which troubled 
him, sustaining therein fully and unequivocally the position taken by 
complainant. 

The discussion before me seems to be almost entirely a threshing 
over of old straw, although I am bound to confess that counsel for 
défendant wielded the flail vvith commendable vigor. After waiting for 
the dust to settle, I find nothing positively new except a citation of 
patent No. 313,230. The défendant asks me to hold that that patent 
acts as an estoppel. It is so clearly a subsidiary patent dominated by 
the patents in suit as to demand nothing more than a passing glance. 

As the work which can be done with tlae machine described in No. 
313,230 can be dcne just as well by machines constructed in conform- 
ity to the description of the patents in suit, and taking into account the 
disadvantages in amount of power required and in the amount of 
room needed, it seems to go without saying that, if there was anything 
patentable in the combination described in No. 313,230, it was a sub- 
sidiary improvement dominated by the patents in suit. 

Défendant also contends that he gained his knowledge of the ma- 
cliines while he was employed as a mechanic by the owners of the pat- 
ents in suit, and that he had a right, after leaving their employ, to 
enter the employ of a rival concem, and fit up that concern with the 
patented machines, and that he could continue shifting his employ- 
ment, and in each case of new service furnish the new rival with his 
Personal knowledge, so as to enable that rival to infringe, in défiance 
of the patents sued upon. This argument carries with it the necessary 
corollary, that in each case the défendant remains simply and abso- 
lutely a mère employé, working for a spécifie return in wages as com- 
pensation for his labor. It is obvious that I cannot know what évi- 
dence Judge Townsend had before him when he overruled a plea set- 
ting up substantially the same défense, in this same suit, but I should 
infer from his opinion ([C. C] 99 Fed. 568) that it contained many 
of the ingrédients which hâve been served up to me on final hearing. 
I avail myself of the judge's labor to fortify my views. But, in addi- 
tion to that, a diligent search of the record, and a careful examina- 
tion of the proofs, force me to reach a différent conclusion from that 
contended for by the défendant. 

I find that he was, without question, selling the différent articles 
which enter into the construction of the infringing machines at a profit. 
Under ail the évidence it is idle for him to claim the contrary. How 
can he contend that when he received lump sums by check he can now 
subdivide such payments into an original actual cost, plus $15 a day 
for his labor ? 

His entire line of conduct since he left the Palmers has been that of 
a malicious injurer. There is no évidence to warrant the statement 
that he was discharged without good and sufifiicient reason. Under 
his original employment he learned the détails of the quilting business, 
and with that knowledge he went forth into the world. Starting with 
a place of business of his own, and, in connection with that, using 
Diamond & Stuard as a vantage point, he has left the marks of his 
unfair methods behind him in various places. His dealings with the 
Cold-Blast Feather Company, the California Cotton Compapy, and 
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with John Burton for the Queen Down Quilt Manufacturing Com- 
pany, amply sustain the conclusion at which I hâve arrived. 

And at the end the défendant contends that the complainants are not 
entitled to an accounting. Complainants set up in their bill thèse two 
averments: 

"And your orators further show unto your honors, on information and be- 
llef, that sâia défendant was duiy notifled of said Infringement and of tlie 
rlghts of youlr orators In the premisea, and Contlnued after such notice to 
make, use, or vend the article so patented, and refused to desist from said 
infringement, a,nd still continues so to do. 

"Yoùr oràtôrs further show unto your honors, on information and belief, 
that the said défendant has had notice of said infringement, and of the rights 
of your orators In the premlses, but has dlsregarded said notice and refused 
to desist from said Infrlngements, and still refuses so to do." 

On March ii, 1901, when final proofs were being taken before 
John A. Shields, Esq., spécial examiner, among other things stipu- 
lated and àgreed upon, defendant's counsel admitted that "défendant 
was notifîed of infringement herein, as notification is alleged in the 
complaint." 

After his admission of notice on record, the défendant ought not to 
be permitted to go scot free. Having indulged in such conduct as 
has been portràyed above,' there seem to be no equities under which 
he can seek shelter. Let the matter go to a master for accounting. 



SNOW V. BNTEEPRISE MFG. 00. 

(Circuit Court, B. D. Pennsylvanla. October 14, 1902.) 

No. 54. 

1. Patents— Anticipation— Food Choppehs. 

The Snow patent, No. 626,212, for an improvement In food choppers, 
is vold for anticipation. 

In Equiiy. Suit for infringement of letters patent No. 626,212, for 
a food chopper, granted May 30, 1899, to Levi T. Snow. On final 
hearing. 

Albert H. Walker, for complainant. 
Howson & Howson, for respondent. 

J. B. McPHERSON, District Judge. This is a bill in equity char- 
ging the infringement of the first claim of letters patent No. 626,212, 
granted in March, 1899, for improvements in a food chopper. The 
first claim, which is the only one in controversy, is as follows : 

"(1) In a food chopper, the comblnation wIth a case, having an opening in 
Its rear end, of a forcing screw adapted to be entered into and removed from 
the case through thé said opçnlng, one of the said parts being formed with 
an annular bearlng shoulder for recel ving the forward thrust upon the screw 
When the same is at work, a cutter coupled wlth the outer end of the screw 
and having beàring upon the outer face of the outer end of the case, and an 
adjusting instrumentality applled at the outer end of the screw for drawlng 
the same forward In the case and forcing the cutter rearward to a bearlng, 
whereby the end thruét bearings of the screw are located at the opposite ends 
of the case." 
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I have carefuUy read and considered ail the testimony in the case 
and the arguments of counsel thereon ; but, in view of the concession 
in the brief of complainant's counsel that the claim in suit calls for 
no,thing necessarily différent from what is shown in a former patent, 
No. 591,57s, granted in 1897 to Snow, except the annular bearing 
shoulder extending outward from the rear end of the forcer (b) of 
that patent, upon the outer border of the opening in the rear end of 
the case, it seems to me to be unnecessary to do more than state the 
conclusion at which I have arrived upon this single narrow point. 
That conclusion is this : In view of the prior state of the art, and par- 
ticularly in view of the Rademacher German patent of 1889, and the 
Brown patent, No. 591,323, granted by the United States in October, 
1897, both thèse patents referring to the art of improvements in méat 
choppers, the alleged improvement was not patentable, because it had 
been anticipated. If it is permissible to turn to another art, the Bren- 
nan patent. No. 296,311, of April 8, 1884, for an improved faucet and 
stop cock, describes a structure in which a closely similar bearing 
shoulder is presented; but my conclusion has not been consciously 
influenced by this patent, because the Rademacher and Brown devices 
in the art to which the complainant's chopper belongs seem to me to 
have anticipated the alleged invention. 

If this view of the case be correct, it is unnecessary to consider the 
défenses of infringement or lack of invention. A decree may be en- 
tered dismissing the bill, at the costs of the complainant. 



WINN et al. v. WABASH E. CO. 

(Circuit Court, W. D. Missouri, W. D. October 10, 1902.) 

1. Railroads— Consolidation— CiTizENSHip op Consolidated Company— Pbd- 
KKAL Courts— Jueisdiction—Removal of Cabsb. 
Rev. St Mo. 1899, § 1059, authorizes the consolidation of rallroad com- 
panies in tlie state, where the consolidation wiU form a continuons Une, 
subject to ail the obligations and UabUltles which belong to elther o£ the 
companles maklng the consolidation. Section 1060, provldlng for ald 
between railroads, authorizes the buying, leasing, or consoUdatlng of 
railroads wlthin the state, and déclares that companles so sold, leased, 
or Consolidated shall exercise ail rlghtB, powers, and privilèges conferred 
on state railroads, and "shall be subject to ail the duties, Uabllities, and 
provisions of the laws of this state conceming rallroad corporations as 
fuUy as If incorporated In this state." The Wabash Rallroad was formed 
by consoUdatlng four railroads, one of which exlsted and was incor- 
porated in each of the states of Ghio, Illinois, Indlana, and Missouri. 
At a meeting of the stockholders of the four companles, held in Ohlo, 
flve consolidation agreements were executed, one of which was flled, as 
required by section 1058, in the office of the secretary of state of Mis- 
souri, and others were flled in the other states. Eeld, that the Consoli- 
dated corporation thereby became a citizen of each of the states in 
which the articles were so flled, subject to its laws, and therefore such 
corporation is not entltled to remove an action arlsing in Missouri to the 
fédéral court on the ground that it is a résident of another state. 

On Plea to Jurisdiction after Removal from State Court. 

The plaintiffs, citizens of the state of Missouri, Instltuted suit in the cir- 
cuit court of Jackson county, Mo., on p. cause of action which arose in the 
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statfe againrittlie défendant M a cominon carrier. On pétition of the dé- 
tendant, alieglng that it was a citizen of the state of Ohio, the cause was 
removedjl^to this court PlaintifÇg flled a plea to the jurisdiction of the court, 
taking issue on the trûth of thé ailegàtlon that the défendant Is a citizen 
of Ohlo. ^^è eonceded facts respecting the formation of the défendant Cor- 
poration are aa follows:' 

In 1879 the Wafeash Eallway Company, a comsolidated corporation of the 
States of OhlOj, Illinois, and Indlana, wfts Consolidated with the St. Louis, 
Kansas City &; Northern Eallway Coiflpany, a Missouri corporation, forming 
the Wabash, St. Louis & Pacific Eatlwày Company. Among the eàrlier con- 
stituent CorpcAratlonB forming the Wabash Ealltoad Company was the Tolèdo, 
Wabash & Western Eallway Company, an Ohlo corporation, organïzed in 
1853. In 1888, tln« Wabash, St. Louis & Pacifie Eallway Company went into 
tlie hands ctf irecelyers, appointed by the ch:cult courts of, the United States 
for the Seventh and Élghtli Judicial circuits. The Une was subsequently 
divldeâ at the Mississippi river, and two recèlvers were appointed. Thomas 
M. Cooley, ;«£ ïMlchigan, W;as appointed rècélver of the lines' east of the 
Mississippi river» who iwas supoeeded in such recelvershlp ' by General John 
McNulta, otllilDois. Solon.Humphreys andThomas E. Tutt were appointed 
técelvers for the llùe west of the Mississippi river. In 1886 the property of 
the Wabash, Sti Louis & Pacific Eallway Company was sold at foreclosure 
sale; and the recèlvers ou the West slfle of the Mississippi river were dl- 
rected to turn over the property to a committee of bondholders, designated 
as the "PitHrchaslng Committee," who purchased the property at the sale. 
The linëd ëftst of the Mississippi river were opçrated under that receiverslilp 
until 1889, when the receiver was disehargedand the property turned over 
to this same pilrchaslng comËalttee. In HJêrëh, 188T, the Wabash Western 
Eallway , Company, a Missouri corporation, was organïzed under the laws of 
Missouri, and acqulre^ the property formeWy owned by the Wabash, St. 
Louis & Pacifie Bailwày Oordpàny, by déed from sald purchasing committee. 
This Missouri corporation pald a .llcense fee to the state of Missouri. Ou 
the 13th day of March, 1889, a new corporation was formed In the state of 
Mlchigan, called the Détroit & State Llne Wabash Eailroad Company. On 
the llth day of March, 1889, a new corporation was formed in the state of 
Illinois, called the Wabash Bast^m Eallroftd Company of; Illinois. On the 
23d day ot May, 1889, a neW bbrpb'ratlon was formed in the state of Indiana, 
called thiB Wabash Eastem Eallway Company of Indiana. On the 23d day 
of May, liS89, a new corporati*^ was formeS in the state of Ohlo, called the 
Tole^o Western Eailroad CoinpaBy of Ohip. 

S.utiseqnently stockholders' meetings of thèse respective roads were held in 
Ohio, Mlchigan, Indiana, lUlnols, and Mlssouri,rT^that of the Toledo Western 
Rallroad Company on the 27th -day of May, 1889; the Détroit & State Llne 
Wabash Eailroad Company on the 236 day Of: May, 1889; the Wabash East- 
em BaUway Company of Indiana on the 3l8t day of May, 1889; the Wabash 
Eastern, Eailroad Company of Illinois i on the 21st day of May, 1889; the 
Wabash Western Eallway Company qf Missouri on the 23d day of May, 
1889, — at whlch meetings of tkp, stockholders the respective rallroads as- 
sented to and authorized a consqMdatioii.of sald rail waycompanies and the 
formation of a new Consolidated eorporàtlo?» to succeeël;;them. The agree- 
ment for consolidation propounded by th^i^ ■ several constituent roads re- 
clted that the rallroads of tbe several parties thereto connected with each 
other, ^o as to constitute Connecting lines, but were ;not competing or par- 
ajlpl lijo'es, and that it was consldered to be for the advantage of ail parties 
theretPi as well as for the. public, that sai4 several Unes, franchises, • and 
càpiti^l stock of ail the corporations shov>;Ul : be, united,, Consolidated, owned. 
ànd w.orke^ In common. Aftep ireçltiîig.'tfe capital stock; of the respective 
part^, .divlded Into pfeferré^-,^ind comiflOB stock, it Is stated that the- same 
hàà been deposlted with SftljJ iptii'OhasiBg ;çonjinittee under the plan of re- 
organlzatfon, and that it was Inténded tiiat the stock of sald new Consoli- 
dated corporation should be lE^qed to t|»!e Mders of such Certifieates to an 
amount eqùal to the stock as d'epdslted by thern, as being the persons entitled 
to the sainei as the équitable owners of the stofck sub'sçribéd for in eacb of 
the cOrportftloldB In carrylng biït- sald plan of reorgàni^aftOn.' "the agreement 



WINN V. WABASH E. CO. 57 

f urtlier reclted that the terms and conditions tliereof "sUall be tiiat f rom and 
after the consummation of this agreement and act of merger or consolidation 
by the corporations, parties hereto, and flling the same, duly certified, in the 
office of the secretary of state of each of the states hereinbefore mentloned, 
and a certifled copy thereof in the office of the recorder of each of the coun- 
ties through which sald Unes pass in the state of Illinois, said corpora- 
tions, parties hereto, shall be deemed and taken to be one corporation, un- 
der the name and style of the Wabash ïfailroad Company." It was further 
provided that ail the powers, privilèges, franchises, etc., vested in each of 
said original corporations under their several charters of Incorporation or 
laws of the several states, should thereby be transferred to and vested in 
said Consolidated company, as v^ell as ail the other property, etc., of the re- 
spective companies, and "v?hen this agreement shall be ratifled by ail the 
parties hereto, and copies filed vrlth the secretary of state of the several 
states through which said roads pass, and In which the respective parties 
hereto were Incorporated, be and become vested in the said Consolidated 
company without any further or other deçd, transfer, or conveyance in that 
behalf." It flxed the capital stock of the Consolidated company at $52,000,- 
000, $24,000,000 of which should be preferred stock and $28,000,000 common 
stock. It provided as to how the certificates of stock deposlted with the 
said purchasing committee should be eschanged for stock in the consolidated 
company. It then provided as to the mode of carrying the consolidation into 
efifect. for the élection of directors and other officers "of the new corporation 
provided for by this agreement," and for the time and place for the sélec- 
tion of such directors. "The directors thus ehosen shall be directors of the 
consolidated corporation, and immediately upon the organization shall as- 
sume, enjoy, and possess ail the powers, rights, and privilèges now held or 
enjoyed by the board of directors of either of said corporations parties 
thereto, and thereupon forthwith ail the property, rights, and franchises, of 
whatever name or nature, belonging to the parties of the flrst, second, third, 
fourth and ftfth parts, or either of them, shall pass to, and be vested in the 
said new corporation, and the five named corporations shall forever cease and 
détermine." It was further provided that "flve originals of thèse articles of 
consolidation shall be signed by the président, and attested by the secretary, 
and sealed with the corporate seal of each of the consolidatlng parties there- 
to, and this agreement shall be spread upon the records of each company, 
and agreed to by the stockholders of each of said companies, and one of said 
agreements of consolidation, or a certified copy thereof, flled with each of 
the secretaries of state of the states of Ohlo, Michigan, Indiana, Illinois, and 
Missouri." 

Thèse articles of agreement were properly executed by the several con- 
stituent companies, a joint meeting was thereafter held in the state of Ohio 
pursuant to said agreement, and copies of the agreement were successively 
filed in said respective states; the flling with the secretary of state for the 
state of Missouri being prior in point of time to that of the flling with the 
secretary of Ohio. The $52,000,000 of stock were issued and distributed, 
$30,000,000 of which represented the interests of the Missouri constituent, 
and only $700,000 the Ohio constituent. As a similar question bas arisen in 
the Eastern district of this state, it is important that it should be settled in 
the same way for both districts; and to insure more authoritative ruling there- 
on THAYEK, Circuit Judge, and ADAMS and PHILIPS, District Judges, sat 
in the hearing of this case and unité in this opinion. 

D. B. Holmes, for plaintiiïs. 

George S. Grover and C. N. Travous, for défendant. 

Before THAYER, Circuit Judge, and PHILIPS and ADAMS. 
District Judges. 

PHILIPS, District Judge (after stating the facts as above). The 
question to be answered, on the foregoing facts, is whether or 
not a suit instituted by a citizen of the state of Missouri in the state 
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court against tlie Wabash Railroad Company on a câUSe of action 
which atose in the state is removable into the United States circuit 
court bttthe ground that th« Wabasla Railroad Company is a citizen of 
the, s^stis jÇ^f Ohio. It was concèdèd by bôth parties at the hearing- 
that upoii the completion of the agreement of consolidation the re- 
spective constituent corporations were dissolved and went out of légal 
existence, aftd eo instante the Consolidated company, the Wabash 
Railroad Company, came into existence as a new corporation; and 
such is the law. Shields v. Ohio, 95 U. S. 319, 24 L. Ed. 357; At- 
lantic & G. R. Co. V. Georgia, 98 tJ. S. 359, 25 L. Ed. 185; Railway 
Co. V. Berry, 113 U. S. 465, 5 Sup. Ct. 529, 28 L. Ed. 1055; Railway 
Co. V. Miller, 114 U. S. ii'6, S Sup. Ct. 813, 29 L. Ed. 121 ; Keokuk 
& W. R. .Co. V. Missouri, 152 tJ. S. 301, 14 Sup. Ct. 592, 38 L,. Ed. 
450; State V. Keokuk & W. Ry. Co., 99 Mo. 30, 12 S. W. 290, 6 
h. R. A. 222 ; Evans v. Railway Go., 106 Mo. 601, 17 S. W. 489; State 
V. I^eùseur, 145 Mo. 322, 46 S. W. 1075. 

It riiusty we think, logically foUow that this new consolidated com- 
pany has a légal existence in each of the states in which the constituent 
companies previously existed. At the time of the exécution of the 
articleà of consolidation the Wabash Western Railway Company was 
a Missouri corporation, chartered under and existing by virtue of the 
laws of the state. As such it was subject to the laws and régulations 
of the state which created it. It possessed such powers and rights 
only as wére granted to it, and was subject to such limitations and 
restrictions as the constitution and statute laws imposed upon it. 
Without an enabling act of the state it had no power, authority, or 
right to enter into an agreement of consolidation with a foreign cor- 
poration, and thereby transfer to and vest in the new company its 
franchises and property. This authority is cbnceded to hâve been de- 
rived from^ sections 1059 and 1060 of the Revised Statutes of Missouri 
of 1899, which are as follows : 

"Sec. 1059. Compaifles May Consolidate, When. — Any two or more railroad 
companies la ttils, state, existing under either gênerai or spécial laws, and 
ownlng railroads constructed. wholly or In part, whlcli, -when completed and 
connected, will, form in the whole or in the main one continuons Une of 
railroad, are heréhy authorize^ to consolidate in the whole or in the main, and 
form one company ownlng apid controlling such contlnubus Une of road, with 
ail the powers, rights, privilèges and immuhltles, ■and subject to ail the obli- 
gations and liabiMtles to the state, or otherwlse, which helonged to or rested 
upoB elther of the companies maklng such consolidation. In order to ac- 
complish such consolidation, tbe companies Interested may enter into contract 
flxlng the terms and conditions thereof, which shall first be ratlfled and ap- 
proved by a majorlty in interè^t of ail the stock held In each company or 
road proposing to consolidate, at a meeting of the stockholders regularly 
cailled for the purpose, or by the approval, in writing, of the persons or parties 
holding and representing a majorlty of such stock. A certifled copy of such 
articles of agreement, with thé cbrporatè naine to be assumed by the new 
company, shall be flled with the secretary of state, when the consolidation 
shall be consldered duly consummated, and a certifled copy from the office 
of the secretary of state shall be deemed conclusive évidence thereof. The 
board of directors of the several companies may then proeeed to carry out 
such contract accordlng to Its provisions, calling in the certiflcates of stock 
then outstanding in the several companies or roads, and issuhig certiflcates 
of stock in the new consolidated company, under such corporate name as 
may hâve been adopted: provided, however, that the foregoing provisions 



WINN V. WABASH K. CO. 59 

of thîs section shall not be construed to authorize the consolidation of any 
rallroad companles or roads, except, when by sueh consolidation a contiauous 
line of roads is secured, running in the whole or in the main in the same 
gênerai direction. * * » Before any railroad companies shall consolidate 
their roads, under the provisions of this article, they shall each file with the 
secretary of state a resolution actieptlng the provisions thereof, to be signed 
by thelr respective présidents and attested by their respective secretarles, 
under the seal of their respective companies, which resolution shall hâve 
been passed by a majorlty vote of the stock of each, at a meeting of the 
stocliholders to be called for the purpose of considering the same, sixty days' 
public notice of the time, place and purpose of such meeting having been 
glven by advertisement In some newspaper printed in the county where the 
gênerai offices of sald Company or companies of this state are situated. 

"Sec. 1060. May Aid Other Eailroads, On What Terms. — Any railroad Com- 
pany heretofore Incorporated or hereafter organized in pursuanee of law, 
may, at any time, by means of subscrlption to the capital stock of any other 
railroad company, or otherwise, aid such company in the construction of Its 
railroad wlthln or without the state, for the purposes of forming a connec- 
tion of the last mentloned road with the road owned by the company f urnish- 
îng such aid, or any such railroad company which may hâve bullt its road 
to the boundary Unes of the state may extend Into the adjoining state, and 
for that purpose may build, buy, lease or consolidate, In the manner provlded 
In the precedlng section, wlth any rallroads in such adjoining state, and 
operate the same, and may own such real estate and other property In such 
adjoining state as may be convenlent In operatlng such road; or any rail- 
road company organized in pursuanee of the laws of this or any other state, 
or of the United States, may lease or purchase ail or any part of a railroad, 
with ail Its privilèges, rights, franchises, real estate and other property, the 
whole or a part of which Is In this state, and constructed, owned or leased 
by any other company, If the Unes of the road or roads of such companies 
are continuons or connected at a point either wlthln or without this state, 
upon such terms as may be agreed upon between said companies respectively; 
or any railroad company duly incorporated and exlsting under the laws of 
any state of the United States may extend, construct, maintaln and operate 
its raUroad Into and through this state, and for that purpose shall possess 
and exercise ail the rights, powers and privilèges conferred by the gênerai 
laws of this state upon railroad corporations organized thereunder, and shall 
be subject to ail the dtftles, llabilltles and provisions of the laws of this state 
concernlng railroad corporations, as fully as if Incorporated In this state: pro- 
vlded, that no such aid shall be furnished, nor any purchase, lease, subletting 
or arrangements perfected untll a meeting of the stockholders of said com- 
pany or companies of this state, party or parties to such agreement, whereby 
a railroad in this state may be aided, purchased, leased, sublet, Consolidated 
or affected by such arrangements, shall hâve been called by the dlrectors 
thereof, at such tlmes and places and in sueh manner as they shall designate, 
sixty days' public notice thereof having been previously given and the holders 
of a majorlty of the stock of such company, in person or by proxy, shall 
hâve assented thereto, or until the holders of a majorlty of the stock of such 
company shall hâve assented thereto, In writlng, and a certiflcate thereof, 
signed by the président and secretary of said company or companies, shall 
hâve been filed In the ofiSce of the secretary of state: and provlded further, 
that i£ a railroad company of another state shall lease a railroad, the whole 
or a part of which Is In this state, or make arrangement for operatlng the 
same as provlded In this act, or shall extend Its railroad Into this state, or 
through this state, such part of said railroad as is wlthln this state shall be 
subject to taxation, and shall be subject to ail régulations and provisions of 
law governing rallroads in this state; and a corporation in this state leasing 
Its road to a corporation of another state, or licensing or permltting a corpora- 
tion of another state, under any running arrangement, to run englues and 
cars upon Its road In this state, shall remain liable as If It operated the road 
Itself; and a corporation of another state, belng a lessee of a railroad In 
this state, or running its englues and cars upon a railroad in this state under 
a llcense, permit or running arrangement, shall llkewise be held liable for 
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«he violatiiflù bf any of the laws of thls state, and may sue and be sued In 
ail casés ànd tor the same «auses and in the same manner as a corporation 
of thls State inlght sue or be sued if operating Its own road; but a satisfac- 
tion of any cîalm or judgment by eitlier of sald corporations shall discharge 
the other; and a corporation of another state, being the lessee as aforesaid, 
or extending ,its rallroad as aforesaid into or through thls state, shall estab- 
lish and malntain an office or offices In thls state, at some point or points on 
the Une of the road so leased or construCted and operated, at which légal 
proeess and notice may be served as upon rallroad corporations of this state." 

Section i8 of article 12 of the state cotistitution, in force at the time 
of the exécution of the consolidating act, déclares that : 

"If any rallroad company organized under the laws of thls state shall con- 
solidate, by sale or otherwise, with any rallroad company organized under 
the laws of any other state, or of the United States, the same shall not 
thereby become a foreign corporation; but the courts of this state shall re- 
tain jurisdiction In ail matters which may arlse, as If sald consolidation had 
not taken place. In no case shall any consolidation take place, except upon 
public notice of at least slxty days to ail stockholders, in such manner as 
may be provlded by law." 

The consolidation, in so far as the Missouri constituent was con- 
cerned, was made subject to said constitutional restriction. Shields 
V. Ohio, 95 U. S. 319-323, 24 L. Ed. 357; Keokuk & W. R. Co. v. 
Missouri, 152 U. S. 301-310, 14 Sup. Ct. 592, 38 L. Ed. 450; Rail- 
way Co. V. Adams, 180 U. S. 2, 21 Sup. Ct. 240, 45 L. Ed. 395 ; Rail- 
way Co. V. Berry, 113 U. S. 465-475, 5 Sup. Ct. 529, 28 L. Ed. 1055. 
Said provision of the state constitution was a caveat to ail the constit- 
uent members to the Consolidated agreement that, in entering into 
the compact foi" à new corporation, the Wabash Western Railway 
Company should not thereby become a foreign corporation, and that 
the courts of the state should retain jurisdiction in ail matters arising 
thereafter as if such consolidation had not taken place. The very ex- 
istence of the new corporation in Missouri was derived from a grant 
of the state. Jn, Shields v. Ohio, 95 U. S. 323, 24 L. Ed. 357, the 
court, speaking in référence to the character of the consolidation, said : 

"The new organlzation took the powers and faeulties désigna ted in advance 
in the acts authoirlzlng the consolidation,— no more and no less. It did not 
acqulre anything^by mère transmission. It took everything by création and 
^rant. * * • When the consolidation was completed, the old corporations 
were destroyed, ,a new one was ereated, and its powers were 'granted' to it, in 
ali respects, in the view of the law, as if the old companies had never existed, 
and neither of them had ever enjoyed thfe franchises so conferred. The same 
législative wlU créated and endowed the new corporation. It dld one as 
mùch as the other." 

So in Atlantic & G. R. Co. v. Georgia, 98 U. S. 364, 25 L. Ed. 185, 
the court, speaking-of the transmutation of the oldinto the new, said: 

"Thelr powers, tîieir franchisés, and their privilèges were therefore gone, 
no longer capable of' exercise and envoyaient. Gone where? Into the new 
oi-gànlzation, thé Consolidated company» which existe alone by virtue of the 
îéj^slâtlve grant, and which bas ail Its powers, f acilities, and privilèges by 
vittûé of the consolidation act. * • • That act ereated a new corporation, 

tnd endbv^^ed it wIth the several Immunitles, franchises, and privilèges which 
ad prevlously 'bèeU granted to the two companlés, but which they could not 
longer enjoy. ît hécessarily follows that the new company held the rightg 
granted to it utidér and subject to the law as it was when the new charter 
was granted.'' 
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The existence of the Consolidated company in Missouri coming as 
a grant from the state, how, in the face of the constitution of the state, 
that its right to consoHdate with an outside corporation shall not 
operate to make it a foreign corporation for jurisdictional purposes, 
can it be maintained that the new corporation is a citizen of the state 
of Ohio, a foreign corporation, with the right of removal from the 
state to the fédéral court ? The express Hmitation of the constitution 
is that, while the Wabash Western Railway Company might consoH- 
date with a foreign corporation, the state courts "shall retain jurisdic- 
tion in ail matters which may arise, as if said consolidation had not 
taken place." The new Consolidated corporation was created cum 
onere, — with this restriction of the organic law of the state, the sov- 
ereign from which it received the grant to be in the state, placed upon 
it. 

Stress is laid in argument by the learned counsel for the défendant 
company on the fact that it is apparent on its face that the agreement 
for consolidation pursued in détail the provisions of the Ohio statute 
authorizing the consolidation of an Ohio railroad with outside rail- 
road companies, and that therefore it évidences a purpose to organize 
an exclusive Ohio corporation. The conclusion drawn, it seems to 
us, is a non sequitur. The authority of the Ohio constituent to enter 
into a consolidation being entirely derived from the grant, a statutory 
régulation of the state of Ohio, the proceeding had to conform to ail 
the essential requirements of the state statute to become effective in 
that state. The same is equally true as to the requirements of the laws 
of each of the other states in which the constituent companies were lo- 
cated and incorporated. Unless the consolidation agreement had pro- 
vided for a compliance, and each company had complied, with ail the 
essential requirements of the law of the respective states, the con- 
solidation could not hâve become operative. Forsooth, that the stat- 
ute of the state of Illinois required a certain thing and the state of 
Missouri another to be donc — one more and one less than the other — 
to authorize the act of consolidation of corporations existing under 
grants of the respective states, could not make the Consolidated com- 
pany a citizen of one state any more than of the other. Had the arti- 
cles of agreement for consolidation expressly provided that the Con- 
solidated company should be deemed and become a corporation alone 
of the state of Ohio, it would hâve been inefïective, as the agreement 
could not qualify or extend the grants, with their limitations, under 
the statutes of the respective states. Railway Co. v. Adams, i8o U. S. 
1-17, 21 Sup. Ct. 240, 45 L. Ed. 395 ; O'Brien v. Cummings, 13 Mo. 
App. 197. While tlae Ohio statute goes into more détails, and post- 
pones the effective completion of the act of consolidation until certain 
things are done, thèse were only essential to the completion of the 
grant in that state to the existence of the Consolidated company. 
This is made clear by the language of section 3382 of the Ohio statute, 
which déclares: 

"When the agreement is made and perfected, as provided in the preceding 
section, and the same, or a eopy thereof, flled with the seeretary of state, the 
several companies, parties thereto, shall be deemed and taken to be one com- 
panr. possessing witbin this state ail the rights, franchises, and privilèges, 
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and subject to ail the restrictions, dlsabUltles, and dutles, ot a rallroad Com- 
pany/' 

It did-not, as it could not in law, undertake to déclare or define the 
powers, status, and restrictions of the Consolidated company in another 
soverèign gtate; and in récognition of this fact said section contained 
the qualification: 

"The sevèral companies, parties thereto, shall be deemed and taken to be 
one company, possessing withln this state ail the rights," etc., "of a rallroad 
Company." 

It is provided, for instance, as disclosed by the articles of agree- 
ment, that it was required by the statute of Illinois that, in addition 
to filing thé final agreement, when duly executed, with the secretary 
of State, it should be filed with the recorder of deeds in each county 
through which the road ran. Did this additional requirement — a 
further act to be donc under the Illinois statute to authorize the act of 
consolidation — make the Consolidated company exclusively a citizen of 
Illinois any more than of any other state represented by the original 
constituent Cdmpanies? 

It is true that section 3383 of the Ohio statute provides for a stock- 
holders' meeting, after the adoption of the agreement, for the élection 
of officers "of the new cornpany, *' * * provided ail the stock- 
holders of the constituent companies are présent." And the foUowing 
section provides that : 

"Upon the élection of the flrst board of directors of the company created 
by the agreement of consolidation, ail and slngulàr the rights, privilèges, and 
franchises of each of the companies to the agreement, and ail the property, 
etc., shall be deemed to be transferred to and vested in such new company 
wlthout further act or deed; ail property, rights of way, and other interests, 
shall be as efCectually the property of the new company as they were of the 
companies parties to the agreement," etc. 

• On this is based the contention of counsel for défendant that the 
consolidation never became efîfective until such meeting of the 
stockholdefs of the new company and the élection of a new board of 
directors, and that, inasmuch as the place of assembling the stock- 
holders was in the state of Ohio, they constituted the natural persons 
constituting the corporation, and by their conventional act of electing 
a boârd of directors in Ohio their citizenship is to be imputed to the 
corporation as of the state of Ohio. This is strained and too meta- 
physical for practical application. Section 3381 of the Ohio statute 
had provided the manner of executing the agreement for consolidation 
on behalf of the stockholders of the Ohio corporation substantially as 
the Missouri statute provided. This was followed up by section 3382, 
declaring that "when the agreement is made and perfected as provided 
in.the precedîng section, and the sameyor a copy thereof, filed with the 
secretary of state, the several companies, parties thereto, shall be 
deemed ahd taken to be one company," — clearly indicating that the 
new company had already been brought into existence, the evidential 
fact of which w?ts the filing of the agreement with the secretary of 
state, which was done. The succeeding section (3383), therefore, pro- 
vided merely a rtiode for bringing into existence a board of directors 
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and dfScers of the new company, already created. The succeedingi 
section (3384) provides that, upon the élection of the first board of di- 
rectors "of the company created by agreement of consolidation," the 
property, franchises, etc., of the constituent companies, "shall be 
deemed to be transferred to and vested in such new company without 
further act or deed." This is nothing more than a déclaration by the 
Ohio statute of what is necessarily implied by such agreement for con- 
solidation under the Missouri statute, and what the law under such 
statute would exécute, without more. 

The holding of this organization meeting in Ohio, rather than in 
St. Louis, where the board of directors of the new company hâve 
since usually held their meetings, was entirely optional; and in no 
légal sensé was it essential for the transaction of the business in hand. 
It could not hâve the efïect of fîxing the situs of the corporation, as 
such corporation has a domicile in each of the states by which it is 
created ; and the meeting and transaction of business in either state 
binds it everywhere. Graham v. Railway Co., 118 U. S. 161, 6 Sup. 
Ct. 1009, 30 L. Ed. 196; Ohio & M. Ry. Co. v. People, 123 111. 467, 
14 N. E., loc. cit. 879; Bridge Co. v. Mayer, 31 Ohio St., loc. cit. 325. 

Let it be conceded, as contended by counsel, that the rule is fimJy 
established that the légal entity, — ^the artificial corporation, — which 
exists by force of law, can hâve no existence beyond the limits of the 
State or sovereignty which brings it into life and endows it with its 
faculties and powers, and that the légal résidence or domicile of the 
natural persons who constitute the stockholders is imputable to the 
State chartering the corporation. It must as well obtain that as the 
Consolidated company "has no légal existence in either state, except 
by the law of the state" (Railway Co. v. Wheeler, i Black, 297, 17 L. 
Ed. 130), the citizenship of the stockholders in the respective constit- 
uent corporations entering into the consolidation is imputable to the 
state where such constituent corporation was created, and this imputa- 
tion is carried over into the Consolidated company as respects that 
portion of the road lying within a state whose law authorized the act 
of consolidation. This view is authoritatively sustained. In Atlantic 
& G. R. Co. V. Georgia, 98 U. S. 359-362, 25 L. Ed. 185, the court, 
discussing the légal effect of a consolidation of two railroad companies, 
as distinguishable froni a mère partnership arrangement or merger, 
said : 

"The intention of the législative act as expressed In the consolidating act 
Controls. We thlnk that Intention was the création of a new corporation out 
of the stoclîholders of the two previously existlng companies." 

Quoting from McMahan v. Morrison, 16 Ind. 172, 79 Am. Dec. 418: 

"The effect of a consolidation Is a dissolution of the corporations previously 
existlng, and at the same Instant the création of a new corporation, with 
property, llablllties, and stockholders derived from those then passing out of 
existence." 

More pertinent still to the issue at bar is the case of MuUer v. Dow», 
94 U. S. 444, 24 L. Ed. 207. The Chicago & Southwestern Railway 
Company, an lowa corporation, consolidated with a Missouri corpo- 
ration of like name, under the Missouri statute in question aiid a like 
statute of the state of lowa. The court said : 
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, "The two cpmpanles became one.,. Çut In the state of lowa that Qiie was an 
Ip-wa corporation, eri^tlng under'the la-ws of that state alonè,' The law? of 
Missouri hâd' no opération In' ToWai" 

The coroUàrypf this p)"oposition is equally true,^ — thâ;t'in the state 
oî Missouri it vva^ a MissouH corporation, existiiig ùnder ithe laws of 
that,stâte alone'.' , , ' ■ 

It is tlot deemed pertinent to discuss the language çmplbyed by the 
courts in cases like Railway Co. v. James, i6i U. S. 548, 16 Sup. Ct, 
62ï,'40 L. Ed; 802, touisvillé; N. A. & C. R. Co. v. Louisvilje Trust 
Ço., 174 U. S. 552, 19 Sup. Ct. 817, 43 L. Ed. 1081 jLouisville Trust 
Co. 'v."Louisviile, N. A. & C. Ry. Co., 75 Fed. 433, 22 C.Q. A. 378, .î 3 
U. S. Àpp. 550, and Taylor y. Railway Co. (C. C.) 89 Fpd. 119, and 
Hke cases,' for the reason that they weré not instances pt the consolida- 
tion of the original corporation, which were dissolved and went out of 
existence and a ilew corporation carne into being under the act of con- 
solidation. Where a corporation of one state acquires by purchase a 
raiîroad corporation in anotHér, state, and the right, under the law of 
the state 'vvhîch' created the corporation so purchased, to.operate the 
same subjèct tq the dofiiestic laws of. that; state, and ev.en under con- 
ditions which 'irequire the pùrchasing company to becpme a domestic 
corporation c)f; sttch state, the purchasing corporation is. not dissolved 
or merged into à new corporate existence. It retains its original 
autonomy, an<i,'for jurisdiction^l purpoçes its citizenship adhères in the 
state which granted its original charter. ,Xikewise may a corporation 
of one State^ (jpnsolidate with a corporation of another state: under 
articles of ag'i^èeniént which do not worlc a dissolution of either corpo- 
ration with a conséquent lossof its citizçnship in the state of its créa- 
tion. Had the Ohio corporation acquir:ed the Missouri corporation 
by purchase, and the like, it would hâve owned and controUed the road 
\n Missouri, witliout afïectii>|; its citizenship for jurisdictional purposes. 

The case of Walters v. Raîlroad Co. (C. C.) 104 Fed. 377, invoked 
by défendant, is ah apt illustration of the distinction. It is manifest 
from the opinion that the 1 court found from the facts that no new 
corporation was created by, the consolidation, but that it assumed the 
form of a sale of the property of the Nebraska raiîroad' company to the 
Chicago, Burlington & Quihcy Raiîroad Company of Illinois. Hence 
the language of, the court : 

"The manner of consolidation was a sale of ail of the property of the Ne- 
braska corporation tO the défendant company, and an issue of new stock of 
the défendant co'mipany to the stockholders' âhd owners of the Nebraska cor- 
poration. That a consolida tloli may be éffected by a sale of the property 
and franchise of one corporation to another, without the création of a new 
corporation, is well establishedby the authorities. * * * Where, however, 
a néw corporation is created by tlie joint action or opération of the laws of 
two Or more statés, the cltlzenéhlp of such corporation will be treated as that 
pf èàch state." 

While it is not deemed of any controlling importance, it may be re- 
spectful to advert to the suggestion of, defendant's, cotinsel that the de- 
fendant company was held to pay to the secretary of state of Ohio 
$52,000 as fées for filing the articles of agreement of said consolida- 
tion. The payment of thèse fées was resisted by the défendant com- 
pany on the ground that 1 it did not thereby become in effect an ex- 
clusive new corporation of the state of Ohio. and that it existed in 



WINN V. WABA8H R. OO. 65 

othw States as well. The suprême court overruled this contention, 
and held that the défendant company was in effect a new Consolidated 
Company, which could only exist in Ohio by consent of the state, and 
was subject to such régulations, conditions, and burdens as that state 
might see fit to impose. The court said : 

"The purpose of the tender of the articles of consolidation to the secretary 
of state was to secure to the Consolidated company certain powers, Immuni- 
ties^ and privilèges which appertain to a corporation under the laws of Ohio. 
The rights thus sought could only be acqnired by the grant of the state of 
Ohio, and depended for thelr existence upon the provisions of Its laws. With- 
ont that state's consent they could not hâve been procured." Ashiey v. Kyan, 
153 U. S., loc, clt 440, 14 Sup. Ct 866, 38 L. Ed. 773. 

This must be equally true as to this Consolidated company in the 
state of Missouri, — ^that the rights sought to be secured by the Con- 
solidated company could only be acquired in the state of Missouri by 
a grant of the state, and dépend for their existence upon the provisions 
of its laws, and without the state's consent they could not hâve been 
procured. 

While the case of Railway Co. v. Meeh, 69 Fed. 753, 16 C. C. A. 
510, 32 U. S. App. 691, on account of the peculiar plea interposed by 
the company, did not présent the précise question at bar, it is quite 
évident, from the trend of the opinion, that the court entertained the 
view that where a railroad company, like the Missouri Pacific, is 
operating a continuous line as one company through several states, 
under an act of consolidation authorized by the local law of the re- 
spective States, it is a corporation of the state from which it dérives its 
authority to be in the state, and that, as it dérives ail of its powers" 
to act as a corporation in the state of its adoption from the local laws, 
"if it is there sued for an act donc within the state, it is sued and must 
answer a& a domestic, and not as a foreign, corporation," — quoting 
with approval the language of Mr. Justice Breese in Quincy R. Bridge 
Co. V. Adams Co., 88 111. 615-619, that: 

"The only possible status of a company acting under charters from two 
States is that it is an association incorporated in and by each of the states, 
and, when acting as a corporation in elther of the states, It acts under the 
authority of the charter of the state in which it is then acting, and that 
only; the législation of the other state havlng no opération beyond its terri- 
torial limits." 

Other interesting questions may suggest themselves to the judicial 
mind as to the rights of this Consolidated company to sue in the United 
States court of other states on the ground of diverse citizenship, and 
its right of removal on the ground of being a nonresident défendant 
when sued in the state court for a cause of action arising in another 
state, or its right of défense to such action on the ground that the 
company sued is not liable on the cause of action stated. But any dis- 
cussion hère of thèse questions would be mère obiter dictum. What 
we décide is that, the cause of action against the company having 
arisen in this state, the défendant is not entitled to remove the con- 
troversy into the United States circuit court on the ground that it is a 
citizen of another state. 

It results that the plea to the jurisdiction is sustained, and the cause 
will be remanded to the state court. Ail concur. 
118 F.— ô 
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; . , , ' ; B ARTLBTT v, ; GATES et al. 
' ^ ÔATBS et' al. v. BAUTLBTï et al. ^ 

(Circuit Court, D. Colorado. October 2, 1902.) 

^■' •;; „+ :.■■-'. ■ , :.■:• ., No.4,331. . 
1. ÇiJHtffRA'ïiçiSiî— StOCKHOLDBHS' MbBTINO FOK ELECTION OF DiRECTORB— 

Whéi* wiiA BB CàlLe» St Court AKD- Mastek in Chanobry Appointed 
To CdkDDCi' It. ' ' ^ 

The dlrèctor^ and offlcérs pf the corporation, for the purpose of pre- 
venting à stockholders' bléètlng for tîie élection of directors for the cor- 
poration at the tlme appointed by làw, and of perpetuatlng themselves 
In ofQçe, Intentionally ref used to glve the notice pf such meeting re- 
qulred by laW, and repealed and enacted by-laws tô ald them in their 
Illégal iJtiVp68è, àna avalled themselyes of an injunctlon, based on their 
own Illégal actloiï, enjoining the holding of such meeting or any substi- 
tute theref or. Thereupon the stoekholders, who were the real défendants 
lu the original blll, flled a cross-blll praylng for a mçdlfication of the in- 
junctlon, so as to permit, upon due notice, the holding of a stocliholders' 
meeting for the élection of directors at a time to be flxed by the court, 
and for the appolntmenï of a master In chancery to talie tbe charge, 
control, and direction of sue}! njeeting. It elearly apj)Bared that the at- 
titude of the directors and offlcérs of the corporation toward the stoek- 
holders whô deslred to displace them was such as to ppeclude the pos- 
sibility of the holding of an élection for directors under their authority 
and control, which had been enlarged and extended by by-iaws recently 
enacted for that purpose, which woujd be conducted in a fair, orderly, 
and légal manher. Held, that tbe injunctlon issued pn the original bill 
should be modlfled, so as to admit, upon due notice, of the holding of the 
stoekholders' meeting for the élection of directors at a time to be ap- 
pointed by the court, and that such meeting and élection should be held 
.under the supervision and control of the master in chancery appointed 
by the court for that purpose. 

See 117 Fed. 362. 

Wolcott, Vaile & Waterman and W. B. Hornblower, for cross-com- 
plainants. 

D. C. Beaman, C. J. Hughes, Jr., Cass E. Herrington, J. M. Wal- 
dron, and A. M. Stevenson, for cross-respondents. 

CALDWELL,, Circuit Judge. I hâve only had time to make a 
very brief statement of some of the leading facts in the case and state 
my Conclusions thereon, which, after the leamed and exhaustive argu- 
ments of counsel, I feel that I can do with some confidence that I hâve 
a clear understanding of the case and the issues involved. 

The Colorado Fuel & Iron Company is a Colorado corporation, 
having an authorized capital stock of $40,000,000, of which about 
$26,000,000 has been issued in shares of $100 each. More than lo 
years ago the corporation càused its stock to be regularly listed on 
the New York Stock Exchange, whei^e it has been extensively dealt 
in for many years. In compliance with the ruleis and régulations of 
the exchange, the corporation constituted and appointed the Knick- 
erbocker Trust Company of New York City its transfer agent, and 
the Atlantic Trust Company its registrar, in that city. From the time 
the stock was listed on the New York exchange, the Knickerbocker 
Trust Company, as the authorized transfer agent çf the corporation, 
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kept a list of the names of membens of the corporation, showing the 
post-office address of each stockholder, and, being furnished by the 
secretary of the corporation with notices signed by him of stock- 
holders' meeting, mailed one of such notices to each stockholder at 
his post-ofFice address. For lo years the annual meeting of the stock- 
holders for the élection of directors of the company was held at the 
time fixed by the by-law of the company, in pursuance to such notices 
and the lo-days notice given by the secretary of the company by pub- 
lication in a newspaper, as required by law. During ail that time no 
question was ever raised as to the légal sufïïciency of the notice given 
of the stockholders' meetings, or of the regularity or validity of the 
meetings held in pursuance thereof. There is no doubt of the regu- 
larity and validity of such meetings. The annual meeting of the stock- 
holders for the élection of a board of directors and the transaction 
of other business was by a by-law of the corporation required to be 
held on the 20th day of August, 1902, at the company's office in the 
city of Denver. In apt time the corporation furnished the transfer 
agent in New York City with notices to be mailed to the several 
stockholders of the annual meeting to take place on the day named. 
The notices were in this form : 
"The Colorado Ifuel and Iron Company, Denver, Colorado. 

"Notice. 

"July 21, 1902. 
"The annual meeting of the stockholders of the Colorado Fuel & Iron Com- 
pany for the élection of directors and transaction of gênerai business wlU be 
held at the office of the company, Boston Building, Denver, Colorado, on 
Wednesday, August 20th, 1902, at 3 o'clock p. m. 

"D. C. Beaman, Secretary. 
"If yon cannot attend thls meeting, please sign the inclosed proxy, and 
return to S. I. Heyn, Assistant Secretary, Denver, Colorado." 

One of thèse notices was by the transfer agent mailed to each 
stockholder at his post-office address. Shortly after this was donc, 
the fact was developed that there was a division of opinion among 
the stockholders as to the proper persons to be chosen for directors 
at the coming annual meeting; and at the same time it was asserted 
by those stockliolders who favored a change of directors and manage- 
ment of the company that they represented, either as owners or hold- 
ers of proxies, four-fifths of the stock of the company. Believing 
or fearing this claim was well founded, the stockholders and directors 
of the company opposed to any change began immediately to con- 
cert measures to prevent the holding of the annual meeting of stock- 
holders for the élection of directors on the day fixed therefor by the 
by-laws. Some of the means resorted to to accompHsh this end may 
be briefly noticed. 

A statute of the state provides: 

"Public notice of the time and place of holding such élections, and also 
of ail gênerai or spécial meetings, shall be published not less than ten days 
previous thereto in a newspaper published in or nearest to the place in which 
the principal office of the company shall be liept, as specifled In Its articles 
of incorporation." MUls' Ann. St. § 481, as amended by Laws 1895, p. 150. 

The duty of publishing this notice is devolved on the secretary of 
the corporation. The secretary of the company, who sustained to it 
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the triple relation of director, secretary, and gênerai attorney, refused 
to obey the command of this statute, and, disregarding his légal duty 
in the premises, intentionally refused to publish the required notice of 
stockholders' meeting, for the purpose of preventing the holding of 
such meeting. That this was his purpose is confessed. The motives 
for such action are not material in the eye of the law, and, whatever 
they may hâve been, they cannot condone its illegality. Undoubtedly, 
in view of the triple relation the secretary sustained to this company, _ 
his action had the sanction and approval of the other directors of the 
corporation. With the obvious purpose of embarrassing the stock- 
holders dpposed to them in the struggle for the control of the corpo- 
rationj the board of directors hurriedly passed and as hurriedly re- 
pealed a by-law, and repealed several by-laws which had been in force 
a long time, and passed others in their stead. Finally, on the day 
fixed for holding a meeting, and only an hour or two before the hour 
fixed for the meeting, the original bill in this case was filed, and, 
without notice to any one, an ex parte injunction was issued thereon 
enjoining the directors and stockholders of the corporation from hold- 
ing the meeting, in thèse terms : 

"You and each and every of you, your agents, servants, attorneys, proxies, 
substltutes, employés, or représentatives, and any and ail persons actlng by, 
through, or under or In behalf of you or elther of you, and any and ail 
persons çlalmlng to represent as substltutes or proxies any of the stockholders 
of the défendant the Colorado Fuel & Iron Company, and ail stockholders of 
the défendant the Colorado FUel & Iron Company, that you absolutely refrain 
and deslst from holding or pattlclpatlng In any meeting of the stockholders 
in the défendant the Colorado Fuel & Iron Company on the 20th day of 
August, 1902, or any adjoumment thereof or substltute therefor, and also 
from votlng or attemptlng to vote any stock owned or controlled or claimed 
to be owned or controlled by the défendants In this action, or elther or any 
of them, or by any stockholders of the défendant the Colorado Fuel & Iron 
Company, at the stockholders' annual meeting for the year 1902, on the 
20th day of August, 1902, or at any other tlme, until the further order of the 
court, for any other purpose whatsoever than to adjourn sald meeting." 

This injunction was served at the moment of the meeting of the 
stockholders, and immediately after its service the chairman of the 
board of directors, presiding, declared the same adjoumed without day, 
and refused to entertain a ttiotion to adjourn the meeting to some 
future day in order to afïord the stockholders an opportunity to apply 
to the court for a dissolution or modification of the injunction. The 
application for the injunction and its issue and service were so timed 
as to make it as effectuai for ail practical purposes as a final decree. 

The original bill sets up the foUowing among other grounds for the 
injunction : 

"The plalntift fùrther allèges that no notice of the stockholders' meeting 
for the 20th day of August, 1902, or for the annual meeting of 1902, or for 
any other tlme, has been published In any paper In the city of Denver, In 
the State of Colorado, or in the county of Arapahoe, In sald state, or else- 
where, and that such f allure to publish said notice is contrary to the by- 
laws of the défendant corporation and the statutes of the state of Colorado 
in that behalf, and that there la no rlght of authority for the holding of said 
meeting on the sald 20th day of August, 1902, or at any other time, without 
glving the notice required by the by-laws of said company and the laws of 
the said state. And the plalntift f urthet allèges that, as a resuit of the 
contentions of the opposing factions in the directory of said company, it Is 
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impossible for the plaintiff, or any otlier of the stockholders of the company 
who are In harmony wlth the plaintiff, to ascertain wtio has a rigtit to vote 
at the annual meeting for the year 1902, and that as a resuit of such contro- 
versies and contentions between the opposing factions in the direetory of said 
Company It will be Impossible for the contending factions to agrée as to who 
has a right to vote at said stockholders' meetings, and the resuit of the con- 
tentions between opposing forces will, as plaintiff verily believes, resuit in 
the élection of two separate and distinct boards of directors for said corpora- 
tion for the ensuing year, each of which boards will clalm to hâve been 
lawfully and properly elected as directors of said company, and each will 
contend and claim to be directors of said company. And plaintiff further 
allèges that as the resuit of said controversies many persons who are stock- 
holders in défendant company may, and probably will, be preveuted from 
voting at the annual meeting for 1902, provided iu the by-laws to be held 
August 20, 1902. And the plaintiff further allèges that each faction in the 
direetory of said company threaten that, unless their views of who hâve 
a right to vote at the annual meeting of the stockholders for the year 1902 
are complied with or carried out, that they will each elect a full board of 
directors representing their respective views of the manner in which the busi- 
ness and affairs of the said company should be conducted for the ensuing 
year." 

The bill also allèges that the officers of the company failed to keep, 
or cause to be kept, the bock required to be kept by section 269 of 
the General Statutes of the state as amended. 

Plainly, there are but two parties to this controversy, — one the di- 
rectors and stockholders who wish to retain the présent manage- 
ment, and the other the stockholders who wish to displace the prés- 
ent management, — and ail the persons on the one side make common 
cause against ail those on the other. The original bill was filed in 
the name of "George F. Bartlett, for and on behalf of any and ail 
stockholders of the défendant corporation who are similarly situated, 
and who may wish to join in this action," and it is quite obvious that 
the principal défendants in the cross-bill gladly availed themselves of 
the benefit of the injunction. They took no steps to hâve it dissolved 
or modifîed, and are at one with the plaintifï named in the bill, and may 
properly be included among those "similarly situated" with the plain- 
tiff, for whose benefit the bill was brought. It will be observed that 
the chief ground upon which the injunction was asked and obtained 
was that the directors and officers of the company had neglected 
and refused to perform their légal duties as such officers, duties im- 
posed upon them by the law of the state and the by-laws of the com- 
pany and which they intentionally and willfully refused to perform for 
the very purpose of preventing the holding of the annual stockholders' 
meeting for the élection of directors. They could not well be named 
as plaintifïs in a bill seeking an injunction on the ground of their own 
dereliction of their officiai duties, and hence they were made défend- 
ants to the bill; but they eagerly accepted the benefits of the injunc- 
tion, which efïected the purpose they had been struggling to accom- 
plish, and for which their own illégal action had laid the foundation. 
The injunction accomplished the very object they desired, and, though 
named as défendants, they are in reality plaintifïs, and must be so 
treated. 

The stockholders named as défendants in the original bill, who 
were opposed to the continuance of the présent management, and who 
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were the only real adversary défendants, hâve filed a cross-bill supple- 
mented by a motion asking for a modification of the injunction and 
other relief. In substance the cross-bill and motion ask that the 
injunction be so modified as to permit the holding, upon due notice 
to the stockholders, of a stockhôlders' meeting to elect directors; that 
such élection be held and conducted in conformity to the law of the 
State and the by-laws of the company, except certain by-laws recently 
enacted, which are claimed to be void (but which the court holds 
are valid), and "that the court appoint some qualifîed and prudent per- 
son, or authorize and empower one of the masters in chancery of 
said court to take the charge, control, or direction of such meeting, 
and to conduct the same in conformity with the statutes of the state 
of Côlot^do, and the valid by-laws of said company, and in accordance 
with the order of the court." The cross-bill is clearly germane to 
the original bill. The original bill related to and dealt with the hold- 
ing of a stockholders' meeting to elect directors of the company. 
That was its subject-matter. The cross-bill deals with that subject- 
matter, and nothing else. Ail else is merely supplemental to that sub- 
ject-matter. 

The cdurt is asked to décide now certain questions as to the right 
of the stockholders to vote at the élection. It déclines to do so in 
view of the order it contemplâtes making in the case. The questions 
upon whiëh a décision is askéd mày never arise. Moreover, it is ob- 
viously impossible for the court to anticipate the numerous questions 
that maiy be raised by the respective opposing parties, and décide 
them in âdvance. Under the by-laws, as they now stand, the déci- 
sion of ail questions, including questions touching the right of a stock- 
holder to vote, would, in the first instance, rest with those défendants 
in the cross-bill who, under a récent by-law, hâve the right to préside 
at the stockholders' meeting. Every one of the défendants in the 
cross-bill, who are qualifîed so to préside under the by-Iaw men- 
tioned, are directors and ofïicers of the company, who would be dis- 
placed by an adverse vote of the stockholders, and who were active 
in preventing, by means which the law cannot sanction, the holding 
of the anrtuaj meeting on the 20th of August. Those défendants 
would, in eflfêct, be judges in their own case. The law, which in this 
respect is in harmony with the common sensé of ail mankind, déclares 
that no man shall be judge in his own case, even though his adversary 
consents that he may be. The law dëems it unwise to subject any 
man to the strain and temptation that would be put upon him by acting 
as judge in his own case; and a further reason for the rule is that self- 
interest insensibly blinds and warps the judgment of men of undoubted 
honesty and integrity. It is clear to a démonstration that the existing 
attitude of the opposing bodies of stockholders towards each other is 
such as to preclude, in ail human probability, the holding of an élection 
for directors which would be conducted in a fair, open, orderly, and 
légal manner. In the présent state of féeling between thèse opposing 
bodies of stockholders, no presiding ofïicer would be adéquate to that 
task. 

It was averred in the original bill that this condition of things ex- 
isted at the time fixed for holding the annual meeting for the élection 
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of directors, and this was one of the grounds upon which the injunction 
was asked and obtained. Neither the conditions nor buman nature 
hâve changed since that time. The éléments of discord that existed 
then are présent now, multiplied and intensified by continued litigation. 
For thèse reasons, the court will appoint a spécial master as prayed for, 
invested with the powers and authority which will be specified in the 
order appointing him. 

Of the power of the court to make such an order I entertain no 
doubt. It is supported by authorities cited on the argument, but, in- 
dependently of those authorities, I should not hesitate to exercise the 
power in a case like this. The remarks of Mr. Justice Brewer in the 
case of Chicago, R. I. & P. Ry. Co. v. Union Pac. Ry. Co. (C. C.) 47 
Fed. 15, are appropriate in this connection. The learned justice said: 

•'I know, to one who is only familiar with the narrow limits and the strict 
lines within and along which courts of law proceed, the aet of a court of 
equity in taking possession of a contract running for 999 years, and decreeing 
its spécifie performance through ail those years, seems a strange exercise of 
power, but I believe most thoroughly that the powers of a court of equity 
are as vast, and its processes and procédure as elastic, as ail the changing 
emergencies of increasingly complex business relations and the protection of 
rights can demand. » * * They are potent to protect the humblest !n- 
dividual from the oppression of the mightiest corporation; to protect every 
corporation from the destroying greed of the public; to stop state or nation 
from spolia ting or destroying private rights; to grasp with strong hand every 
corporation, and compel it to perform its contracts of every nature, and do 
justice to every individual." 

The stockholders of this corporation are legally entitled to hâve a 
meeting of stockholders called, at which they can express their choice 
for directors of the company, and the court will afïord them an oppor- 
tunity to exercise that right under conditions that will secure to each 
one of them legally entitled to vote, the right to do so. 

The complainant's remedy at law is not adéquate. The remedy at 
law would leave the parties free to renew the contest on the same and 
other like lines that hâve thus far stified the voice of the stockholders. 

The foUowing is the order entered: 

New on this 2d day of October, A. D. 1902, the motion for a modification 
of the injunction heretofore granted in the original cause above entitled flled 
herein by the cross-complainants, John W. Gates, James A. Blair, John Lam- 
bert, John J. Mitcnell, and Arthur J. Singer, having come on regularly for 
hearing, the plalntiffi and respondent to the eross-bill, George F. Bartlett, ap- 
pearing by hls soliciter, A. M. Stevenson, Esq., the cross-complainants ap- 
pearing by their solicitors, William B. Hornblower, Esq., Joël P. Vaile, Esq., 
and CJharles W. Waterman, Esq., and the défendants and respondents to the 
cross-bill, to wit, the Colorado Fuel & Iron Company, David C. Beaman, Ju- 
lian A. Kebler, John C. Osgood, Alfred C. Oass, John T. Kebler, Cass E. Her- 
rington, John L. Jérôme, William H. James, and Dennis Sullivan, appearing 
by David 0. Beaman, Esq., Cass E. Herrington, Esq., and Charles J. Hughes, 
Jr., Esq., their counsel, and the court having heard read the original t)ill, 
cross-bill, and the affldavits, pleadings, and records offered in support of the 
said motion and in opposition thereto, and also including the original pétition 
for removal of said cause, and the affldavits in support thereof and in op- 
position thereto, and also the pleadings and affldavits filed in that certain 
cause pending in this court wherein John J. Mitchell and others were com- 
plainants and the Colorado Fuel & Iron Company and others were défend- 
ants, and having heard the arguments of counsel, and the court being fully 
advised in the premises, it Is by the court ordered and adjudged as follows: 
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Pirst. That the original injunctlon heretofore Issued In said original cause 
abtfte ènOtléd by the district court of thé Second judlcial district of the 
stitte of Colorado slttlng withln aod for the county of Arapahoe, In said etate, 
by ;OiNÏ« pf Said court dated the 20th day of August, 1902, be, and the same 
is hereby, modlfled as foUows: Somuch of said injunction as undertakes to 
enjoin ài^d restrain the stockholders of the Colorado Fuel & Iron Company, 
or any of them, from holding or votlng at any meeting of said stockholders 
to be held as a substitute for the regular annual meeting called for the 20th 
day of Augùst, 1902, be, and. theisame is hereby, vacated, and set aside, and 
a substitute meeting of the stockholders of said company is hereby orderad 
and dlrectêd to be called and held as follows: Such meeting shall be called 
by the board of dlrectors of said company for the lOth day of December, 
1902, at 10 o'clock in the forenoon, and the défendants herein composing said 
board of dlrectors, namely, David C. Beaman, Julian A. Kebler, John G. 
Osgood, Alfred C. Cass, Dennis Sullivan, William H. James, John T. Klebler, 
Cass E. Berrington, and John L. Jérôme, and ail other persons who are 
dlrectors of said company, and any persons who may be hereafter elected 
members of said board before such action shall hâve been taken, are hereby 
ordered and dlrectêd to call such meeting for the lOth day of December, 
1902, fop the purpose of electing dlrectors of said the Colorado Fuel & Iron 
Company for the year ending on the third Wednesday of August, 1903, and 
for the transaction of such other business as may corne before the meeting. 
And It la further ordered and dlrectêd that the défendant David G. Beaman, 
the secretary of said company, or any one who may be elected or appointed 
in hi» place prior to the carrying ont of thls order, shall send, or cause to 
be sent, to the stockholders of said company, the notice of said meeting re- 
qulred by the statute» of the state of Colorado, and the by-laws of said com- 
pany, at least thlrty (30) days before the date herein flxed for the holding 
of said meeting, and shall also publlsh, in accordance with the statutes of 
the State of Colorado, a notice of said meeting in one or more iiewspapers, 
as provided by law, at least ten (10) days before the date herein flxed for the 
holding of said meeting. And said the Colorado Fuel & Iron Company, its 
offlcers, agents, servants, attomeys, employés, and the dlrectors of said com- 
pany, are îurther ordered and dlrectêd In accordance with the by-laws of 
said company to cause the transfer books of said company In the city of 
New York, kept by the Knickerbccber Trust Company, transfer agent of said 
the Colorado Fuel & Iron Company, to be closed twenty (20) days before said 
tenth (loti) day of December, 1902, and to remain closed until after the meet- 
ing shall hâve flnally adjourned. 

Second. It is furthet oi^dered that Hon. Seymour D. Thompson be, iuid be 
is hereby appointed spécial master to be présent at and supervise the meet- 
ing of the stockholders of said the Colorado Fuel & Iron Company hereln- 
bef ore dlrectêd to be held, and the said màster so appointed shall ascertain 
and report to the said meeting of stockholders so to be held on said tenth 
(10) day of December, a list of ail stockholders of said company having on 
said day the right to vote as such stockholders; and to enable the said mas- 
ter to make said report the board of dlrectors of the défendant the Colorado 
Fuel & Iron Company shall cause, at the demand or reqUest of the said 
master, tbat tbe books In the possession of the said transfer agent of said 
company aball be open to the inspection and exaraination of the said master, 
and the secretary of said cpmpany shall submit to the said master the stock 
books of said company kept or to be kept in the city of Denver, and from 
the évidence obtained from said books, ôr from such other évidence as the 
said master shall deem compétent, the said master shall make up the list of 
stockholders aforesaid. The master is authorized to take testimony upon 
hls own motion or upon the request of either party, and may hear and ex- 
amine wltnesses, and examine books, documents, and papers in the city of New 
York and in the city of Chicago, state of niinois, and In the state of Colorado, 
and in such other places as in hls discrétion he may order and direct; provlded, 
however, that thé taking of testimony on the request of parties shall not be so 
extended or so used as to delay the convenlng of the said meeting for the 
élection of dlrectors on the day in this order designated, or to unreasouably 
delay the élection of dlrectors herein provlded for. The said master hereby 
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appointed shall hâve fuU, absolute, and complète authorlty to détermine who 
are entltled to vote at said élection of dlrectors, either in person or by proxy, 
and shall détermine ail questions of dispute that may arlse at said meeting 
as to the right of any person to vote by himself or by proxy, and as to the 
valldlty of any proxy presented at the meeting, and as to the right of any 
such person as such proxy, and his décision shall be conclusive for the time 
being upon the said meeting, Its presiding ofBcer, the tellers of élection, and 
ail persons partlcipatlng in the said meeting of stockholders. After the con- 
clusion of said élection said master shall déclare the resuit of said élection, 
and the persons by him declared to be elected directors sliall at once be 
indueted into office for the time being, and the master shall report to this 
court the resuit of such meeting, and the names of the directors who may be 
elected thereat, the number of votes cast by the stoeliholders for each person 
voted for at said meeting for the office of director, and also any ruling made 
by the said master during the progress of said meeting to which any excep- 
tion shall be taken by any stockholder or person claiming to be a stock- 
holder or to represent any stockholder as proxy; but no exception to any 
décision or ruling by the said master shall delay or postpone the élection of 
directors at said meeting, or be cause of adjournment thereof, but any ques- 
tion of différence shall be summarily disposed of by the said master at the 
time of said meeting. 

Third. It is further ordered and adjudged that the board of directors of 
the défendant company shall, on or before the 20th day of October, 1902, 
cause to be made of record its resolution providing for the calling of the 
said meeting hereinabove directed to be called, and on or before the said 
20th day of October, 1902, the secretary of the said the Colorado Fuel & Iron 
Company shall prépare the form of notice thereafter to be Issued to stock- 
holders, and the form of notice to be published in a newspaijer as herein- 
above provided, and on or before the said 20th day of October, 1902, the de- 
fendant the Colorado Fuel & Iron Company shall cause a copy of said resolu- 
tion so by it to be adopted, and a copy of said notice or notices, to be trans- 
mitted and dellvered to the said master hereby appointed for his considéra- 
tion and approval, and the said master shall immediately conslder the same. 
If be approves such resolution and notices, he shall Indorse his approval 
thereon, and return them to the said the Colorado Fuel & Iron Company. 
If he does not approve the said form of resolution or said notice, then he 
shall direct the proper change or modification that, in his opinion, shouM be 
made in such resolution or notices, or both, and Immediately upon recelving 
Buo'' iistructlons from the said master the board of directors of the said the 
Cl If 1 adn Fuel & Iron Company shall cause the said resolution to be adopted, 
and Liie said notices to be prepared in accordance with the directions so 
made by said master, and hâve the same completed prior to the tenth (lOth) 
day of November, 1902, so that the said notices to indlvldual stockholders 
can be Issued and delivered or malled on or before said date, as required 
by the statute of the state of Colorado and by the by-laws of said company. 

Fourth. It Is further ordered that any party hereto may apply to the 
court or the judge granting this order for any further order in the premises, 
upon reasonable written notice to the solicitors of record in this cause. 

By the Court. Henry C. Oaldwell, 

Judge of the United States Circuit Court, Eighth Judicial Oircult. 



In re GRANT et al. 

(District Court, S. D. New York. September 2, 1902.) 

1. Bankrdptct— Claims— Rkperencb — Decisiok— Rbview. 

Where a daim in bankruptcy is referred to a référée, ordinarily his 
finding wlU be accepted, as he had opportunity of hearlng the wltnesses; 
but, where the spécial attention of the court is asked by reason of cer- 

1f 1. Appeal and revlew in bankruptcy cases, see note to In re Bggert, 43 

C. 0. A. a 
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taîi^ tesflmony whicib It 1» claimed fflust hâve been overlooked by the 
reffflc^ Sîs décision wç>nld béreviewed. 

3. Samb^-Bvidencb— SuFFidiKNOY. : 

Eviapuçft In proceedings to establish elalm agalnSt a bankrupt's estate 
reviewed, and held that an aïlosBrance thereof was erroneous lu view of 
the uacertalnty of the évidence presented by clajmant, and partlcularly 
because altérations in hls books Introduced to establish elalm. 

R. Burnliam Mofïatt, for petitîoner. 
Guggenheimer, Unterrayer & Marshall, for trustée. 

ADAMS, District Judge. This is a review of a finding by the Réf- 
érée expunging a claim filed by Thomas B. Stearns in the sum of 
$5,210.52 with interest from January 18, 1898, against the individual 
estate of Charles F. Grant, one of the bankrupts. 

The claim arises out of a co-partnership formed the ist day of Sep- 
tember, 1884, between the Sâid Stearns and Grant and one Sheldon 
for the piirpose of carrying Oti a cattle business in the West, with 
headquarters at Durango, Colorado, and the principal controversy is 
with respect to the amount of salary which Grant was to receive for 
his services in conducting the business of which he had principal 
chargé as mana.ger and treasurer. It is not disputed that he was to 
havè.soiiie salafy. In the beginning, it was agreed that each partner 
should receive $45 per montli while working for the fîrm, as well as 
expœnses, and that the treasurer should receive $20 per month under 
siriïliaï; cii'cumfitances. Sheldon retired in February, 1886, and the 
bUsine^jss was subsequently carried on by the remaining members, 
without any new gênerai agreement, until 1898, when it was substan- 
tially dosed. In the f ail of 1886, Grant and Stearns met in Denver 
and an oral agreement was made between them respecting Grant's 
compensation thereàfter. Thtere were no witnesses to this agreement. 
It is claimed by Grant that it vyas agreed that he should hâve $1,200 
for the remainder of the year 1886 and $2,400 per annum thereàfter, 
without any conditions or limitations. On the other hand, Stearns 
contends that the agreement was that Grant should receive $200 per 
month while. he was, engaged upon the business of the firm on the 
ranch, Grant's claim amounts to $29,563.56, while Stçarns only con- 
cèdes to him $8,050, making a différence of $21,513.56, which with 
interest — and some minor mattèrs which hâve not been pressed upon 
my attention — is the sybject çl contention. The référée has found in 
favor of Grant's contention and ordinarily his finding would be ac- 
cèpted, as he had the opportunity of hearing Grant and other wit- 
nesses testify, though not Stearns, whose testimony was taken by 
déposition in Colorado, but riiy spécial attention to the matter is asked 
by reason of certain testimony, in the case which it is urged must 
bave been, overlooked by the Référée or was ignored by him because 
inconsistëtit with Grant's stateinents on the witness stand. The con- 
tention is that from Grant's own letters, from the books kept by him 
i^nd f^-orn 'his own admissions when examined, it conclusively appears 
that his testimony with respect to the agreement is unWQrthy of belief. 

The letters certainly are of a peculiar nature. In January, 1889, 
Grant became à partner in the firm of Grant Brothers, a New York 
stock brokerage firm, which became bankrupt in December, 1900. 
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In 1892 he became an active member of the firm and did not there- 
after go West on the cattle business. Stearns was operating in stocks 
through this firm from 1892 until 1895 and made losses amounting 
to about $11,000, which he finally settled in July, 1899. In the en- 
deavor on the part of Grant to collect thèse losses and in connec- 
tion with the cattle business, a volumdnous correspondence took place 
between thèse disputants, extending over several years. In partial 
answer to the demands, Stearns endeavored, unsuccessfuUy until 1898, 
to obtain an accounting from Grant of the cattle business, in which 
he had put some $6,800. In the urgent efforts of Grant to get money 
from Stearns, he made révélations concerning the methods of con- 
ducting the business of the stock brokerage firm which go far to de- 
stroy the credibility of ail knowingly connected with them. Thèse 
letters he persistently requested should be destroyed but they were 
not and are now partially relied upon by Stearns to confute Grant's 
testimony. It nowhere appears in thèse letters that Grant claimed 
a salary of $2,400 per annum. When finally forced to account to 
Stearns in 1898, he then claimed such amount but Stearns promptly 
objected to any such allowance. While it is possible that an arrange- 
ment of the kind may hâve been made, it does not seern probable 
that it was in view of the provision for salary under the original ar- 
ticles and the nature and extent of the business, which were not such 
as to apparently warrant a salary of the amount claimed. On the 
other hand a provision for a monthly salary would hâve been suitable 
and likely for periods when Grant should be actually giving his entire 
time to the business. Moreover it seems highly improbable that if 
such an arrangement existed, Stearns would hâve permitted it to stand 
after 1892, when Grant became an active member of the brokerage 
firm in New York and was giving ail his time to that business, while 
the cattle business was being cared for by a man named Pearse, who 
concededly was doing everything that Grant had previously been do- 
ing. This man was paid for his services at the rate of $1 per head 
of the cattle he handled, and his expenses. Grant said he paid him 
this amount out of his own funds but this does not seem to be sup- 
ported by anything beyond Grant's testimony. The whole question 
is whether Grant's statements can be relied upon. As I hâve before 
intimated, the atmosphère of the case is adverse to a favorable con- 
sidération of his claim but there are stronger reasons for discrediting 
him. The books of the cattle firm, kept by Grant, were produced 
in évidence. In his letters to Stearns, he gave as a reason for not 
making the statement, which Stearns repeatedly called for, that the 
books were not written up. He there stated that he intended to give 
them his attention as soon as possible and in the meantime was 
urging Stearns to send him money on the brokerage account. In 
his testimony he said that, except for a short part of the time, the 
books were written up year by year. When at the end of the case he 
was asked by counsel for the trustée to explain what he meant by the 
statements in his letters, he said he meant that the books were not 
balanced ! ! ! It was testified by a compétent handwriting expert that 
ail entries in the books after January, 1888, were probably made 
within a short time of each other, not exceeding a period of two years, 
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ânduit îs strongly urged on the part of Stearns that no entries were 
made by Grant until he wrote up^the books on or about 1898 to fit 
a charge of $2,400 for salary. The testimony of the expert, is not 
met by any corresponding testimony to overcome the théories ad- 
vanced, and the gênerai appearance of the books tends to corroborate 
it. But the évidence concerning the books affords something more 
definite than material for expert opinions. There seems to hâve been 
two distinct peri.ods of work on the books, the first ending with en- 
tries dated in December, 1887, made in black ink, which has become 
faded, and the other commencing with dates in the same month, 
made in violet colored ink, which remains fresh in appearance. In 
the book of original entry, called the "Cash Book," prior to the end- 
ing of the black ink entries, there is an entry dated Dec. 31, 1886: 
"To C, P. Grant, crédit a/c salary Jany ist/86/Jany 1/87 2400." 
The "2400" is written in violet ink over an obvions erasure of some 
other figures, which a magnifying glass shows ended with "00." In 
the same book, prior to the ending of the black ink entries, there 
is an entry dated Dec. 31, 1886, "Expense a/c Salary C F Grant 
Jany ist/86 to Jany 1/87, 2400." The "2400" is written in violet 
ink, over an obvious erasure of some other figures, similarly shown 
to end with "00." In the same book there are similar changes with 
référence to the salary for 1887. Grant was examined by counsel 
for Stearns with respect to thèse erasures and figures and said the 
salary as stated in purple was wrong, thàt it should be "1200" and 
by mistake he made it "2400"; he further said that he could not re- 
eall the occasion for thèse changes. On the next hearing, several 
days later, upon being examined by the counsel for the trustée, he 
attempted an explanation of the erasures and new entries. He said : 

"A. In 1800 în golng thrbugh my books at that time, I was golng througli 
my cash book and found that I had chargea $2400 of my salary in 1886. I 
turned backand by mistake I scratehed out the year 1887 and after I got 
it scratehed out I found I had the wrong year, as the cash book wlU show. 
It looked Uke the end of 1887, instead of that It was the end of 1888. I 
ehanged It back to $2400 as it should be for the year 1887. Then I scratehed 
out for the. year 1886 the charge to salary of $2400 a year — thls is merely a 
cross-entryto my cash book — I crossed out the $2400 a year on both sides of 
the account with the Idea of putting it as ît should be $1200. I never knew 
until Mr. Moffatt showed me the other day,.that by mistake I left it $2400 
as it orlglnally was. I rèfer you to my ledger of my salary account, that 
wlll show ib&t erasure thère where I had it $2400 for the year 1886, and 
changea It to $1200 for 1886^ I would like to show you the cash book. 
(WitnesB does so.) I state hère is a cross entry made in my cash book, salary 
Jap. to JaJQ. Ist, 1887, as I thought It was the year 1886, and I erased that. 
and on the ^thër side you wilL see the same thing, and made it $2400. I 
started to cfattnge it to $1200; I erased both— I changea It and found that 
after I started to flll it out, it was a mistake, it should be $2400. Jan. Ist to 
.Tan. Ist, 1888. $2400. I thought I was working the year 1886. I then camo 
back to 1886,, pages 48 and 49, and erased thls; thls was originally $3400 a 
year, anal lûade both erastti:es with the idea of changing it to $1200, as It 
should be, btat by ihistake I put it just the same again, and I never knew of 
Ituntfl Mr. Moffatt showed it to me the other day." 

At this tîrne the expert had not beén examined. When he was 
called uppti tô teistify concerning the entries, he, said, he could see 
that the'oiriginal entries vvere "1200" ridt ' $2,400, ànd he volunteered 
to prove it by the use of a chemicalre-agent which he said wonld 
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temporarily bring back the original figures. At the next hearing, 
in the présence ol the référée and ail the parties, he applied the re- 
agent and gradually the figures "1200" did appear. I do net see 
why full crédit should net be given to the démonstration, even if the 
expert's théories with respect to the periods of writing may not be 
accepted. Nor do I see how Grant's testimony can be credited in 
the face of the circumstances I hâve mentioned, particularly with re- 
spect to thèse erasures and the substituted figures. His explanation 
is evidently not correct and the facts as they appear, that is the orig- 
inal entries being "1200"' instead of "2400," in both years, are more 
consistent with a claim of $200 per month while working on the 
ranch, which would doubtless include matters incidental to the ranch 
business, than an annual salary of $2,400. The original arrangement 
was for an equal division of the profits, less such amounts as were 
allowed to the partners, who did the work, with their expenses, and I 
regard it as far from established that any subséquent arrangement was 
made which changed the spirit of the original agreement so as to 
permit one of the partners to absorb, without regard to what he was 
doing for the firm, such a large annual sum as $2,400 out of a small 
business. 

The décision of the Référée is reversed and the matter is remitted 
to him for further proceedings in conformity herewith. 



BANDOLPH V. WILBY et al. 
(District Court, S. B. New York. October 6, 1902.) 

1. Charter Partt — Lay Dats on Lumber Cargo— Rulbs of Maritime Asso- 

ciation op THE Port op New York. 

A charter for a vessel to carry a cargo of lumber from Norfolk to 
New York flxed the rate of freight for rough lumber, and provided that 
"If any dressed lumber shipped one-fifth off as customary." It further 
provided that the lay days for discharging should be according to the 
rules of the maritime association of the port of New York. Kule 5 of 
such rules allows one lay day for eaeh 25,000 feet of lumber. The cargo 
brought consisted In part of dressed lumber. HeJd that. In Computing the 
lay days for discharging under the rule, a réduction of one-flfth should 
be made from the measurement of the dressed lumber, thus reducing it 
to its équivalent In rough lumber, measured by the freight paid, and prc- 
sumably in bulk, no custom being shown that the réduction on dressed 
lumber was made in the rate rather than the quantity. 

2. Same— Demurrage. 

Under a charter fixlng the rate of demurrage to be paid by the char- 
terer at "customary" dollars per day, the rate recoverable for delay in 
discharging in New York is not governed by the rules of the maritime 
association of the port, in thp absence of proof that the rate thereby 
flxed Is the customary rate. 

In Admiralty. Action against charterer to recover freight and de- 
murrage. 

James J. Macklin, for libellant. 
Hyland & Zabriskie, for respondents. 

112. Demurrage, see notes to Randall v. Sprague, 21 C. C. A. 337; Hager- 
man v. Norton, 46 C. 0. A. 4. 



78 118 PKDEEAL REPORTER. 

ADAMS, District Judge. This is an action brought by the libellant 
to recover a balance of freight of $20.27 and six days' demurrage at 
$40.20 per dày, on a cargo of lumber transported by the schooner 
"T. Morris Perot" from Norfolk, Virginia, to New York in August, 
1901. It is not disputed that the freight is due. 

l'he cbntroversy arises out of the terms of the charter party, made 
between the libellant, as master of the vessel, and the respondents, as 
charterers, which, inter aha, provides : 

"The sald party of the second part doth engage to provide and furnish to 
the sald yessel a full and complète Cargo of Dry Boards, Rougli and or 
Dressed and to pfty to sald party of the first part or agent, for tlie use of the 
sald Vessel during the voyage aforesàld $2.25 and free wharf uge per M de- 
livered. If any dressed lumber shipped, one fifth off as customary. 

"It is agreed ths^t the lây days for loading shall be as customary nnd for 
discharging according to rules Maritime Association, Port of New York. If 
at a Sound Port, as customary. And that for each and every day's déten- 
tion by dèfault of said party of the second part, or agent, customary dollars 
per day, day by day, shall be paid by sald party of second part, or agent to 
the sald party of flrst part, or agent." 

The underlined words were written, the remainder being printed. 

The vessel arrived and reported on Saturday, August I7th, and was 
ordered to the Long Island Railroad Dock. The discharge of the 
cargo was commenced on the 20th of August and finished on the loth 
of September. The cargo consisted of 375,487 feet, of which 138,659 
feet were rough lumber and 236,828 feet were dressed lumber. The 
claim on the part of the libellant is that time for discharging should 
only be allowed in conformity with the provision for one-fîfth oflf on 
the dressed lumber, the basis for the calculation of the freight, which 
would give the respondents I3J^ days to discharge, and that the de- 
murrage-for six days is due at the rate of $49.20 per day, that being 
the rate established by rule of the Maritime Association of the Port 
of New York.' The respondents claim that the time for discharging 
should be calculated at 25,000 per day on the basis of the full cargo 
carried which would allôw them 1 5^/^ days, and that it should be com- 
puted at the rate of $15 per day, which; it is said, was the customary 
rate at the tinie. 

The Rules oJF the Maritime Association in question, so far as neces- 
sary to be considered, are as follows : 

Rule IV. 

"Consignées shall hâve one full calendar day (Sundays and légal holldays 
excepted) after the vessel arrives and the captain or vessel's agent reports, in 
which to fumlsb the vessel with a berth where she can discharge. • * *"" 

Rule V. 

"Lay days allowed to consignée for recel ving cargo shall be as follows, viz: 
One day to furnish berth for vessel as provided in Rule IV, and one running 
day (Sundays and légal holldays excepted), for each 25,000 feet of lumber. 
* * * The flrst half of every Saturday, not a full légal holiday, together 
with the last half, or portion linown as a half holiday to count as a lay 
day. If vessel is ready to discharge cargo in questionable weather, con- 
signée must receive same, but in case of failure of vessel through her fault 
to discharge the quantities per day as herein provided, consignées shall not 
be liable for demurrage, provided they hâve furnished berth or lighters as 
provided in Rules III and IV. 

After the days herein provided hâve explred, consignée shall pay demur- 
rage for every running day until vessel flnishes discharging." 
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Rule VII. 
"The charge for demurrage for vessel shall be at the rate of flfteen cents 
(15e.) per day per thousand feet board measure of entlre cargo delivered. 
AU fractions of a day, over one-half, shall be pald for as a full day, and one- 
half of a day or less be paid for as one-half of a day." 

It is substantially agreed that Rules 4 and 5 were referred to and 
intended to be incorporated in the contract. The libellant contends 
that Rule 7 was also intended to be incorporated for the purpose of 
fixing the rate of demurrage, but the respondents deny that the rule 
has any apphcation in the case and on the trial objected to its admis- 
sion in évidence for that reason and it was received subject to the 
objection. 

The questions to be determined are: (l) Was the provision for 
one-fifth oiï the dressed lumber to constructively reduce the quantity 
of lumber discharged for the purpose of Computing the lay days or 
were they to be computed on the quantity actually discharged? (2) 
Was the rate of demurrage to be determined by the Maritime Asso- 
ciation Rule 7 or by the ordinary methods of ascertaining the loss 
sufïered by the vessel in conséquence of the détention, under a provi- 
sion for "customary" rates ? 

(i) It is shown hère that the reason for the déduction of one-fifth 
of freight on dressed lumber is that when it is suppHed instead of rough 
lumber, the vessel's carrying capacity is considerably increased and it 
is just, therefore, that the charterer should hâve the benefit thereof 
without additional charge and the parties hâve recognized the pro- 
priety of a déduction by their contract, but, in so agreeing, hâve they 
contemplated that the déduction is to give the charterers time for 
discharging in addition to what they would hâve had if ail rough lum- 
ber was shipped? It is apparent in this case, for example, that if 
the charterers had shipped rough lumber only, that the quantity on 
board would hâve been reduced, but the vessel's freight would not 
hâve been reduced because, in that event, the rate of freight would 
hâve been $2.25 on the whole cargo instead of $1.80 on a part of 
the cargo. It may be, notwithstanding the inconsistency, that the 
parties intended the resuit claimed by the respondents should follow, 
but I think such intention should be clearly manifested, especially 
in an instrument prepared by the party claiming under it, as was the 
case hère, and I fail to find it in the contract. It is agreed that the 
lay days for discharging should be according to the rules of the Mari- 
time Association. Nothing appears in Rule 4 or 5 which throws 
any light upon the matter and the respondents ask no considération 
of Rule 7 in their favor, so that a possible view that the provision 
therein for a computation on the "board measure of entire cargo de- 
livered" was meant to cover an allowance of time for discharging ac- 
cording to the quantity delivered, need not be entertained. Moreover, 
it is doubtful if the rulé could proJDerly be so divided as to carry a 
provision for quantity without the accompanying provision for a rate. 
It would seem therefore that no further efïect can be given to the 
provision for the rules than to include 4 and 5, and it follows that 
there is no évidence of intention to allow the charterers additional 
time for discharging in conséquence of the shipment of dressed lum- 
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ber. Assuming that a déduction of a fifth in the rate represents a 
correspoitding déduction in ; quantity for the purposes of time in dis- 
chargiiïg, I find that the quantity delivered, was for demurrage calcu- 
latiori, i38i6S9+i89,462=328,t2i. At 25,000 per day the time allow- 
able for discharging was 1^% days. Between August 20th and Sep- 
tember loth, excluding rainy days when the vessel did not work, 
Sundays and Monday, September 2d, observed as a holiday, there 
were 18 days consumed in discharging. The libellant is therefore 
entitled to demurrage for 4% days. 

The respondents hâve sought to establish the existence of a cus- 
tom governing the allowance of time in their favor and claim that 
the déduction of one-fifth is always made in the rate of freight and 
not in the quantity of lumber, so that the charterer should hâve not 
only theadvantage of réduction in paying the freight but also tht 
advantage of more time in discharging. It is évident that it would 
make no différence in the amount of freight to be paid whether the 
déduction should be made from the quantity of lumber or the rate 
of freight and the évidence çstablishes nothing more than a method 
of settling by some charterers on the best terms obtainable from ves- 
sels, illustrated in this case by an attempt at first to force the captain 
to settle the freight on a basis of 360,696 feet of lumber — with a ré- 
duction of a fifth on 239,596 feet of dressed — ^when in fact there were 
375,487 feet, on board, and to: settle the demurrage on the basis of a 
half day 's allowance when admittedly 2 fi days were due. 

(2) The contract, after providing for the ascertainment of the num- 
ber of lay days by a référence to the Maritime Association Ruies, 
proceeds to arrange for a rate of demurrage, by providing that for 
each and every day's détention, "customary" dollars shall be paid by 
the charterers, "customary" being written in a blank space in the 
printed clause. The parties by a référence to the Maritime Associa- 
tion Rules for the purpose of fixing the number of lay days and by 
then providing that the rate should be as "customary," obviously in- 
tended to exclude the rate contemplated by Rule 7, unless it was the 
customary rate. Testimony from expert witnesses was adduced by 
the libellant with the view of showing that it was the custom to rely 
upon the rule fpr the rate, but the testimony was contradicted and 
fails to establish the contention. It does not appear that the provi- 
sions of the, Maritime Association Rules, in this connection, hâve be- 
come the custo:^, though sometimes used as a guide, but that on 
the contrary there has been, a gênerai contention among interested 
parties in this kind of business as to what rates should prevail when 
described as "customary." It is shown that when rates of demurrage 
for vessels of this character and in this kind of business are provided 
for by the charters, they ar-e about $15 per day. It also appears that 
the earnings of,this vessel when employed in this kind of business 
were about the same. An allowance of $15 per day will meet the rc- 
quirements of justice hère. 

Decree for libellant for $9339 with interest. 
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THE TEASER. 

THE TRANSFEE NO. 14, 

(District Court, S. D, New York. October 22, 1902.) 

1. CoLiiisioN— Vessels Meeting— Inattention to Lights and Signals. 

A tug with a car float on each side passing. up Bast river in the channel 
between New Yorli & Blacliwells Island, In tlie early morning, held in 
fanlt for a collision with a barge coming down in tow of a tug on a 
hawser, whlch occurred on the New Yoik side of the channel, on the 
ground that she was on the wrong side of the channel, and was négligent 
In faillng to glve proper attention to the lights and signals of the ap- 
proachlng vessels, or to promptly and decisively change her course to 
starboard as soon as they were seen coming almost dlrectly head on. 

2. Sam B— Tug with Tow— Excessive Bpbkd. 

The tug having the barge In tow also held in fault because she did not 
at once stop or at least reduce her speed when she found that the ap- 
proachlng vessel did not answer her signals, and apparently paid no at- 
tention to them. 
8. Samb— Incbeased Carb Rbquiked of Tug Towing with Hawser. 

A vessel which incapacitates herself by her method of towing from 
performing an ordlnary statutory duty to avoid collision must show that 
she bas exercised an amount of care commensurate with the increased 
risk; and the fact that she bas her tow on a hawser while golng with 
the tide does not privilège her to continue with unabated speed in the 
face of an impending collision, but to be exonerated from fault she must 
at least hâve stopped her engines and reduced her headway to that given 
her by the tide. 

4. Same— Barge in Tow— Error in Extremis. 

A barge in tow whlch bas foUowed her tug up to the time she Is 
placed in extremis through the fault of such tug and a meeting vessel 
cannot be charged with fault for a collision because of a slight variation 
of her course thereafter. 

In Admiralty. Suits for collision. 

James J. Macklin, for libellant. 
Wing, Putnam & Burlingham, for the Teaser. 
Henry W. Taft (Henry Galbraith Ward, advocate), for Transfer 
No. 14. 

ADAMS, District Judge. This is an action brought by the owner 
of the barge David Wallace to recover damages caused to the barge 
by a collision in the East River, with a car float in tow on the star- 
board side of the steamtug Transfer No. 14, on the 25th day of March, 
1901. The barge was in tow on a hawser, of about 45 or 50 fathoms 
in length, of the steamtug Teaser, and bound from Newport, Rhode 
Island, to Hoboken, New Jersey, through the channel between Black- 
wells Island and New York. The Transfer No. 14. with a float on 
each side, was proceeding through the channel from Jersey City to 
Harlem. The collision happened about 5 o'clock in the morning. 
It was before dawn, while the vessels' lights were burning and the 
navigation governed thereby. The tide was ebb and the weather clear. 

The barge allèges that the Teaser, the barge following, was proceed- 
ing through about the center of the channel, and upon seeing No. 14 

^ 1. Signale of meeting vessels, see note to The New York, 30 0. 0. A. 630. 
118 F.-6 
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and floats ahead, blew the tug three signais of one whistle each, to 
which the Teaser and barge tonformed, but that no heed was paid to 
the signais by No. 14 and she came on causing the collision. Fault 
is cbarged against the Teaser for not slowing, stopping and sounding 
alarm whistles when the first signal to No. 14 was not answered. 
Fault is charged against No. 14 in not keeping a proper lookout ; in 
proceeding at too high rate of speed; in not stopping and backing 
in time; in ijot answering the signais of the Teaser and in not giving 
any alarra .whistles. 

The Teaser allèges that the lights of No. 14 were seen about a mile 
away and the tugs were theri proceeding about head and head; that 
she blew â signal of one whistle and ported her helm, to which No. 14 
made no reply ; that she rèpeated this signal twice and gave a signal 
of four short-. blasts and a long blast, which signais she rèpeated, to 
none of "Whiçh did No. 14 make any reply, nor did No. 14 check her 
headway bat came on first striking'the Teaser with hêr port car 
float anj^lhpn the barge'v/ith the same; that the place of collision was 
very n,f^i: the, New Yorl? shore. The Teaser adopts the charges of 
fault against No. 14 alleged by tbe barge. 

TfaiîSfer No.'>l4 allèges that she was pursuing a course about 300 
feet ofï thç New York shore and when she reached a point ofï 6ist 
Street, thé jfejiser's side Hghts and, the lights of thebarge were seen; 
that the Teaser gave a signal which was so faint that the master 
of No. 14 was unable to make out whether it was a signal of one 
or two whistles and he immediately blew a signal of one whistle to 
itidicate his'iftteiition to î*ass the Teï^ser to port; that the Teaser 
did npt reply ïp No. 14's signal but kept on without changing her 
course, and the barge instead of following her, sheered to port across 
the course of No. 14; that the Teaser passed down the river on the 
port side of No. 14 while the barge sheered across No. 14's bows and 
came in collision with the starboard bow of the float and then under 
the influence of the sheer cdntinued across the river and went ashore 
on Blackwdlls Island. , The No. 14 charges fault against the Teaser 
in that she did not keep to the starboard side of the channel pursu- 
ant to the provisions of Article 25, did not hâve a proper lookout, 
did, not hâve her side lights brightly bûrning, did not stop and back 
in time to àvoid collision, did not blow the, alarm whistles nor otber 
signais in time and did ^ not keep her tow clear of No. 14. No. 14 
also charges: fault against the barge in that she failed to foUow the 
Teaser but sheered out of ,her courscj bringing about the collision. 
. There is no material conflict in the.testimony as to the tugs having 
beeii suhstantiâUy in a head and head position to each other for some 
time as tbey approached and it was the duty of each to port her helm 
and pass th* other oin < the port side. The distance between Black- 
\vells Island: and the Nfiw York shqre varies from 750 to 900 feet, 
and allowiftg; ,a reaspnî^blff. mar^n for navigation away from the 
shores there ia , au avôrage navigable channel in the vicinity of the 
collision, .;s,QPiewhere in the neighborhood of 6ist Street, of about 600 
feet. 01, this, space. No. 14, with hçr flqats, occupied about 1 00 feet. 
The Teaser was about 25 feet wide and the barge about 36 feet wide. 

The ascèrtiàirim'énfôf the part of tbe channel in which the collision 
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took place is determinative of the question whether the tugs per- 
formed their respective duties to keep to the right. The witnesses 
for the Teaser testify that on seeing No. 14, she ported her helm and 
went within about 150 feet of the New York shore and that when 
the vessels were in close proximity, she ported again to avoid immé- 
diate collision and succeeded in escaping serions damage to herself 
though the port fioat struck her on her port side about 30 feet from 
the bow, with the effect of throwing her bow still further toward the 
shore, and then No. 14 and tow went on and struck the barge. 
The witnesses for No. 14 testify that when in the neighborhood of sgth 
or 6oth Street she was proceeding about 300 feet off the shore, 100 
feet nearer New York than the Island shore, and that the Teaser 
was in about the same position with respect to the shores. Accord- 
ing to this testimony No. 14 was on the New York side of the chan- 
nel, and I find that she was nearer the shore than she admits. She 
places the collision between 6oth and 6ist Street and only claims in 
her testimony to hâve seen the Teaser, ofï about 7oth Street, when 
No. 14 was oflf 59th or 6oth Street. In her answer she claims she 
was off 6ist Street at the time. As the Teaser was going at least 
six miles an hour and No. 14 five miles an hour, they were, accord- 
ing to such locations, within about two minutes of collision when 
the Teaser and tow were fîrst seen. The master, who was navigating 
No. 14, testifies that at this time he ordered the engine slowed and 
that he ported a half a point. I think the testimony justifies the con- 
clusion that No. 14 was navigating se near the New York shore that, 
considering the space she and her tow were occupying in the channel, 
a collision was imminent unless she changed her course promptly 
and decidedly to the starboard when the Teaser and tow were some 
distance away. This she did not do. In fact the Teaser and barge 
were not seen until they were in close proximity. An attempt is 
made to account for the failure to see them sooner by alleging that 
the Teaser's lights were not burning brightly but the testimony to 
such efïect is not of any value. The lights were burning properly 
and the fact that they were not seen sooner is also condemnatory of 
No. 14. 

No. 14 was primarily in fault for the collision but a serions question 
remains whether the Teaser was not also in fault. She fulfilled her 
duty with respect to seeing No. 14 in time, in porting, in going to 
the right of the channel, and as to her lights and signais, but no claim 
is made on her part that she did anything to reduce her headway 
until in the immédiate vicinity of No. 14, when she stopped and back- 
ed. It appears that she was going under one bell, which gave her 
the speed of about six miles an hour mentioned. Probably two miles 
of the speed was owing to the efïect of the favorable tide, so that she 
was going through the water at the rate of about four miles. Her 
claim is that she could not stop and back sopner because the barge 
would hâve shot into her and there would hâve been danger of foul- 
ing the hawser in her propeller but it does not satisfactorily appear 
that she could not hâve, at least, considerably reduced her speed with- 
out subjecting herself to either danger and thus given No. 14 more 
time to perform her duty. Those navigating her saw that No. 14 
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was apparently payîng no attention to her whistles but was, as they 
State, yawing back and forth, changing her Hghts to the Teaser, 
though not her gênerai direction towards the Teaser, from which 
they concluded that thç man at the wheel of No. 14 must be asleep. 
Under such circumstances, it is ordinarily the duty of a vessel to stop 
and baek (The Columbia (C. C.) 25 Fed. 844, 23 Blatchf. 268), and 
I can not find that the Teaser bas exculpated herself from fault be- 
cause she had a tow on a hawser. When a vessel incapacitates her- 
self from performing an ordinary statutory duty by such a method 
of towing, she must show that she has exhibited an amount of care 
commensurate with the increased risk which she assumes. The H. 
M. Whitney, 30 C. C. A. 343, 86 Fed. 697, 700. The Galatea, 92 U. 
S. 439, 23 L. Ed. 'J2J, has been cited in support of the Teaser's con- 
tention that she was not required to stop under the circumstances. 
That was a case of collision near Hell Gâte between a steam vessel 
going against the tide and barges in tow of a steam tug on a hawser 
going with the tide. There the steam vessels understood from the 
beginning what each intended to do and the fault was found to be 
with the vessel which failed to act in conformity with her duty to go 
to the right. Incidentally to that conclusion, it was said that if it were 
the duty df either vessel to stop, it was incumbent upon the vessel 
held in fault because she had the advantage of the opposing tide, 
whereas the otber vessel could not stop in the favoring tide, meaning 
of course that she could not stop the headway resulting from the 
eflfectof' the 'tide. It was explicitly said that the vessel might hâve 
stopped her engine, but it vras held that such stoppage would not 
hâve prevented ' the collision. Obviously the évidence in that case 
was sufificient to satisfy the court that no harm resulted from the 
failure to stop the engine and I do not regard the décision an au- 
thority for the exonération of a towing tug which continues with 
unabatéd speed into an impending collision, in the qbsence of con- 
vincing testimony that the failure to stop her engine or reduce her 
speed cpuld hâve had no effect in avoiding it. The décision in The 
Galatea is with respect to the right of way as between an ascending 
and a descending vessel (The Dasori (D. C.) 47 Fed. 330, 331), but 
does not hold that there is a right of way on the part of a descend- 
ing vessel which will resuit in bringing her tow into a collision with 
an ascending vessel. The Teaser must also be held. 

If it bé assumed, as claimed by the barge, that she was following 
the Teaser antil the latter sheered towards New York, it would seem 
that the barge must bave then sheered to the port across the bow 
of No. 14's starboard float because otherwise the collision between 
the starboard steiïi of the barge and the starboard corner of the float, 
which the testimony establishes, could not hâve taken place. It is 
not satisfàctorily shown what the cause of such sheer was. The wlt- 
nesses ort the barge st^te that she attempted to follow the tug to the 
starboard when the tug changed in that direction in the immédiate 
vicinity ôf No. 14 but that she could not steer so quickly as the tug 
and had not tirhe to turn much, if any. It is suggested that the 
hard-arporting of the tug threw her stern and her end of the hawser 
to the port, giving the barge a pull in that direction, which rtîay ac- 
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count for the sheer. In any event, it being satisfactorily shown that 
up to that time the barge had foUowed the tug with reasonable accu- 
racy, it would not be just to hold her for a slight change in the wrong 
direction when in extremis through the fauhs of other vessels. 
Decree for Ubellant against both tugs, with an order of référence. 



THE HYADES. 
(District Court, S. D. New York. October 16, 1902.) 

1, Shipping— Damage to Cargo of Whbat— Sbaworthiness with Respect 
TO Hatch Coverings. 

A steamer eannot be held llable for damage to a cargo of wlieat from 
■water, under the Harter aet, on the ground of failure to use' due dil- 
igence to make her seawortJiy at the commencement of the voyage, by 
reason of the insufficiency of her hatch coverings, where the évidence 
showed that she was nearly new, that the wooden covers fitted closely, 
and were covered with two cotton duck covers, nearly new, and of better 
than the usual quality, properly secured, making a covering that is 
usually considered sufficient, and whieh was specifically approved by the 
underwriters' surveyors, under whose direction the loading was done 
as provided by the charter; it belng further shown that, two days after 
she left Galveston with her cargo, she was caught in the storm which 
wreeked that city, and for nearly three days was unable to make head- 
way, during which time the seas breaking over her tore some of the 
hatch covers loose, and she sufCered injuries, by straining and otherwise, 
which it cost $14,000 to repair. Under such évidence the damage must 
be attributed to périls of the sea. 

& Samk— Sea Périls — Evidence. 

The fact that one vessel passed through a storm without injury to 
her cargo Is not évidence of much weight on the question whether an- 
other, sailing two days after her, was subjected by such storm to un- 
usual sea périls. 

In Admiralty. Action to recover for damage to cargo. 

Wing, Putnam & Burlingham, for Hbelants. 
Butler, Notman, Joline & Mynderse, for claimant. 

ADAMS, District Judge. This is an action brought to recover 
damages alleged to amount to $20,000 and upwards, by reason of a 
failure on the part of the vessel to deliver at New York some 29,000 
bushels of wheat in the like good order and condition in which it was 
shipped at Galveston, Texas, on or about the 5th day of September, 
1900. Other wheat was damaged on the voyage, concededly from sea 
périls, but the présent controversy is limited to the damage which the 
cargo received under the hatches, which it is alleged in the libel re- 
sulted from the unfit and unseaworthy condition of the vessel, in that 
her hatches were not caulked, nor properly covered with tarpauHns 
as customary, only two canvas coverings (without tar or water proof- 
ing) having been put over the hatch sections, so that ail the hatches 
leaked, as the seas swept over the ship. 

The answer admits damage to the cargo, but avers that in and by 
the terms of the bills of lading, under which the cargo was shipped, 

\ 1. Loss by périls of the sea, see note to The Dunbritton, 19 0. C. A. 465. 
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3^X14 in and by the terms of the charter party referred to in the bills of 
ladii^g, it was provided that the vessel should not be liable for loss or 
damage occasioned by causes beyond her control, by the périls of the 
seas or other waters, or by other accidents of navigation, or by unsea- 
worthinegs of the vessel even existing at time of shipment or sailing 
on the voyage, provided the owners of the steamer hâve exercised due 
diligence to make her seaworthy; and that the contract shipment 
should moreover be subject to alî the terms and provisions of and ail 
exemptions from liability contained in the Harter Act. It is further 
averred that-by the terms of the charter party it was provided that the 
steamer should load under the inspection of the underwriters' agents 
and shciuld comply with their rules. It is further averred, in sub- 
stance, thatithe steamer was almost new and in ail respects seaworthy 
for the Carriage of the cargo in question ; that she fuUy complied with 
the requirements of the contract in every respect, and that during the 
voyage she lîlet with exceedîngly violent weather, which is described 
in détail, causing périls of the seas, to which the damage of the cargo 
was entirely due. 

The côtttract of shipment sustains the claims of the answer and 
the controyei'sy in the case turns upon the question whether the dam- 
age was due toinsecure hatches, as the direct and proximate cause, 
rather thanto sea périls. 

It would fiôt be profitable to discuss the évidence at length. It is 
shown that the hatches wére covered by two cotton duck covers, one 
of which was new and the other nearly so, both being in good condi- 
tion. This number of covers is usually deemed sufficient to afiford 
perfect secwrity and was specifically approved in this case by the under- 
writers' surveyors at Gaîveston, who by the charter party were to 
supervise the lôading of the vessel. Other reliable testimony appears 
to the efïect that though three covers are sometimes used, they hâve 
not been deemed necessary in this trade, and that the third cover is 
ordinarily an old one, called a "chafer" and used for the purpose of 
protecting the others from wear, not with a view of affording additional 
security save as it may so serve. The covers in this case were made 
of duck, known as "hard No. i." The évidence shows that it was 
more than ordinarily heavy and of the best quality and that such can- 
vas has for n^any years been regarded by compétent persons as a suit- 
able material for hatch covers. The évidence also satisiies me that 
under ordinary circumstances two thicknesses of such canvas were 
ample to afford ail reasonable security to the hatches. The covers are 
also criticised because they were not tarred or otherwise treated to 
render thçm absolutely impervious to water, but it is also clearly 
shown that it is not usual to tar or otherwise treat duck of this grade 
and weight because it is closely woven and is ordinarily impervious to 
water withput treatment and there is testimony to the efïect that the 
canvas isin façt injured by such treatment. I do not see how a charge 
of unseaworthiness can be sustained with respect to thèse covers under 
the circumstances of this case, even withqut regard to certain damage 
which they sustained from périls of the seas, because the évidence 
establishes that their use fulfîlled ail the requirements of due diligence 
under the Harter Act. Another criticism made upon the vessel's 
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hatches is that they were not made water tight by caullcing or chinsing 
and testimony has been given on the part of the libellants that it is 
customary to close the seams in such manner, but on the other hand 
it appears that this vessel, of the most modem construction, had un- 
usually high hatch coamings, which prevented the hatches from con- 
tinuing submerged when water was held on deck, the bulwarks being 
the same height as the coamings. Moreover the hatch iittings were 
designed to afïord security without resorting to devices necessary in 
vessels of other types. Wooden hatch covers about six or seven feet 
in length, four feet in width and three inches in thickness, were laid 
in tiers fore and aft in the coamings. Thèse covers had straight and 
square edges, designed to fît closely without caulking and in fact they 
fitted so closely, that when they were put on in Galveston, it was neces- 
sary to use force to get them into place. They differed from covers 
designed for caulking in that the latter hâve a bevelled edge, in order 
that there may be room for the oakum used in caulking. Thèse covers 
, were securely bolted to fixtures in the coamings, which kept them 
steady, and over them the duck covers mentioned were carefully 
spread, the edges being dropped into iron lugs set on the coamings 
about two feet from the deck. Steel battens were then dropped into 
the lugs and wedged into position with oak wedges. Altogether, a 
method of protection to the hatches was formed which met the unquali- 
fied approval of the underwriters' surveyor at Galveston before the 
vessel sailed. Testimony has been given on the part of the libellants 
tending to Show that the duck was not absolutely water tight after 
the vessel arrived in New York and that when hère the hatch covers 
did not fit as closely as it appears they did when she left Galveston, but 
what happened after the event is not sufificient to establish lack of due 
diligence before the voyage commenced, especially in view of what 
the vessel had gone through with in the meantime, to which I will 
now advert. 

The steamer left Galveston, Wednesday morning September 5th. 
The weather was then fair, though a local storm, called a "Norther," 
was expected about the time. The indications were that a storm was 
impending but there was none that unusual précautions would be 
required by a vessel of this character. It continued fair through that 
day and through the following day, though the barometer commenced 
falling rapidly at about 9 o'clock Thursday night. At midnight Thurs- 
day there was a gale. By 5 o'clock Friday morning a hurricane pre- 
vailed and the steamer could no longer make her course. This was 
the storm which devastated Galveston and its severity is so well 
known that the particulars of the ruin it wrought need not be referred 
to. From about 5 a. m. of Friday morning until i p. m. Sunday the 
steamer lay hove to, when for a few hours, during a luH, she was en- 
abled to proceed but was then forced to lie to again. Excepting for 
the few hours mentioned, her engines during this time were reduced 
from a normal number of fuU speed révolutions of about 85, giving a 
speed of 9 knots, to from 60 to 65, which in ordinary weather would 
hâve given a speed of 6 or 7 knots, but which under the prevailing con- 
ditions were only sufïicient to keep the steamer's head to the wind and 
instead of being able thereby to make any easterly headway towards 
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hcr destination, she was actually blown to the southward and west- 
ward. Thé resuit of her encounter with this terrifie storm was that 
her steam and hand steering gear broke down, everything movable 
on deck was washed away, the ventîlators fifteen feet above the deck, 
were carried away, rails were broken, a life boat and water tank were 
torn from their fastenings and carried overboard and other damages 
done, causing a gênerai leakage and damage to cargo. It was after- 
wards found, when the vessel was dry-docked for repairs in New York, 
that, as a resuit of the storm, the vessel, though new and unusually 
strong, was so strained and damaged in her hull, that it cost some 
$14,000 to make necessary repairs. During the stress of the storm, 
some of the^ wedges holding the steel battens in the lugs of the coam- 
ings becari^e loose, the battens were bent by the force of the waves 
on deck and the canvàs covers in some of the hatches were partly 
washed from their fastenin,g.s and torn. Efiforts were made by those 
on board during the height of the storm to secure the loosened covers 
by means: of spiking battens on top of the hatches, which was accom- 
plished by the ofificers and men with the use of life lines, but they were 
only partia|ly successful in keeping out the water. 

It is sougjil; to overcome the natural and probable efifect of the storm 
by showing that the steamer Michigan left Galveston at about the 
same time as the Hyades, encountered the same storm and delivered 
her cargo of wheat in good order and it is urged that the resuit fol- 
lowed the use of three tarpaulins, instead of the two canvas covers 
used on tlie Hyades. One dilficulty with the contention is that the 
Michigan did not by any means encounter the same périls that the 
Hyades was subjected to. She left Galveston September 3d, two days 
in advance pf the Hyades and though she was doubtless in the outer 
extremity oï the cyclonic hurricane and suffered therefrom in the shift- 
ing of her cargo and a conséquent list, it is not shown that she was 
exposed to such extremely severe weather as the Hyades met with in 
passing through the center of the storm. Moreover, if the vessels 
had been side by side throughout the storm, the escape of one from 
damage wouUl not afford évidence of much per&uasiveness in deter- 
mining whether the other was subjected to sea périls. The power and 
destruction of waves \vhich cause wreckage on one vessel, can not 
be measured by the absence of injury from other waves to another 
vessel. Even in the absence of any injury to the other one, the ques- 
tion would still remain whether the injured vessel was subjected to 
extraordinary marine périls. 

This seems to be a case where the damage should properly be at- 
tributed to sea périls rather than to any lack of due diligence in equip- 
ping the vessçl and making her seaworthy. 

Libel dismissed. 
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UNITED STATES T. BOYD et al. 

(Olreuit Court, W. D. Missouri, S. D. October 6, 1902.) 

No. 189. 

1. Ofpioial Bonds— Constroction—Breach. 

A bond given by a public offlcer, as a consul gênerai of the United 
States, conditioned that he Will faithfuUy discharge the duties of his 
office, and faithfully account for and pay over ail moneys which shall 
corne Into hls hands under any law, must be construed starictly. In favor 
of the suretles, with respect to the duties and obligations secured, and 
it cannot be held a breach of such bond that he falled to retum to the 
treasury a sum overpald him on hls salary through mistake. 

2. Parties — Misjoindbr op Dépendants. 

An action by the United States against the heirs of a deceased public 
offlcer to recover a sum alleged to hâve been overpald him on his salary 
account, on the ground that they received distributlve shares of his 
eatate, cannot be joined with one against the suretles on his officiai bond 
to charge them with liability thereon for the same sum, not ônly be- 
cause It involves a misjoinder of parties défendant, but also the joinder 
ot an équitable with a légal demand. 

At Law. On demurrer to pétition. 

William Warner, U. S. Dist. Atty., and A. S. Vanvalkenburgh, 
Asst. U. S. Dist. Atty. 

Frank B. Williams and Thomas J. Delaney, for défendants. 

PHILIPS, District Judge. The pétition substantially allèges that 
on the 9th day of October, 1890, Sempronius H. Boyd was duly ap- 
pointed by the président of the United States and qualiiied as consul 
gênerai at Bangkok, Siam, at a salary of $5,000 per year. He exe- 
cuted bond as such consul gênerai, with the défendants Thomas J. 
Delaney and Robert J. McElhany as sureties. The condition of the 
bond, in so far as the same is material to this issue, is as follows : 

"The condition of the above obligation is such that If the above-bound«i 
Sempronius H. Boyd, appointed consul gênerai of the United States at 
Bangkok, Siam, shall truly and faithfully discharge the duties of his said 
office acconling to law, and shall truly and faithfully account for, pay over, 
and deliver up ail fées, moneys, goods, effects, books, records, papers, and 
other property which shall come to the hands of the said Sempronius H. 
Boyd, or to the hands of any person for his use as such consul gênerai, under 
any law now or hereafter enacted, and that he will truly and faithfully per- 
form ail other duties now or hereafter lawfully Imposed upon him as such 
consul gênerai." 

It is assigned for a breach of said bond that the said Sempronius 
H. Boyd drew drafts upon the United States for salary, and that he 
received as salary, for the period from July i, 1893, to October 26, 
1893, the sum of $1,605.76, which was in excess of the amount of 
salary then due him $2.50; and, further, that he charged and received 
as his salary for the period from July 12, 1892, to October 26, 1892, 
the sum of $1,453.83, whereas there was due him on account of such 
Lîalary only the sum of $726.90; that during said period from July 12, 

If 1. Llabillties of sureties for acts of offlcers under color of office, see note 
to Chandler v. Rutherford, 43 0. O. A. 222. 
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1892, to October 26, 1892, lie was absent from his post of duty upon 
his statutory leave ; that during siidi petiod of such absence it is pro- 
vided by lawi.and the existingconsular régulations that when such 
consul gênerai is absent on leave the vice consul officer acting in his 
place is entitled to one-half the COtnpensation of the office from the 
day of assuming its duties, unless there is an agreement for a différent 
rate. It is then alleged that during such absence the vice consul gên- 
erai acting in his place made no vvaivei- or agreement for a différent 
rate of payrnent than is provided in the régulations aforesaid, and he 
was therefore entitled to one-half the compensation of the office dur- 
ing said period, ail of which was paid to the said Sempronius H. 
Boyd; that àîterwârds said vice consul brought suit against the 
United States for his compensation, and recovered therein the sum 
of $726,90; which bas been paid by the United States. It is then al- 
leged that the said Senipronius H. Boyd has failed and refused to 
account for and pay over to the United States said excess of salary 
so paid hiffl. After allowing upon said indebtedness a crédit of $27.78 
on account àf contingent expenses due him, judgment is asked for 
$701.62. It is further alleged that said Sempronius H. Boyd died tes- 
tate the ist day of July, 1894, leaving as his heirs and personal repré- 
sentatives his widow, the défendant Margaret M. Boyd, and his daugh- 
ter, the défendant Cordie B. Delâney; that said Margaret M. Boyd 
thereafter qualified as his executrix in the probate court of Greene 
county, Mb., on the 25th day of September, 1894; and that she was 
finally disçharged therefrom on the 25th day of September, 1897. As 
groundspf^jççpovery against Mrs. Boyd and Mrs. Delaney it is alleged 
that they rççeived by inheritance from said Sempronius H. Boyd a 
large amount of property, both real and personal, and now hold the 
same. X}ie défendants demur to the pétition. 

As the défendants Thomas J. Délaney and Robert J. McElhany are 
sued as supeti^s on the bond, no recovery can be had against them 
unless the àçts alleged constitute a breach 6f the bond within the spirit 
and intent pf -its conditions. There is no çlaim made that the consul 
gênerai had not faithfuUy disçharged the duties of his office, other 
than the alleged failure to retum to the government the excess of 
salary paid him. Recovery, therefore, on the bond can only be sus- 
tained on the gf ound that the overpayments come within that pro- 
vision of the bond which required the consul gênerai to "account for 
ail moneys which shall come to his hands as such consul gênerai." 

It is among the well-established rules of law respecting the liability 
of sureties pniSuch bonds that the liability "is not to be extended by 
implication beyond the terms of the contract. To the extent, and in 
the manner, and under the circumstances pointed out in his obligation 
he is bound, and no further." Miller v. Stewart, 9 Wheat. 702, 6 L. 
Ed. 189. In short, the obligation of the surety cannot be extended to 
other subjects ; than those expressed or necessarily included in his 
contract; and the intent and latitude of the contract of suretyship 
must be ascertained by a fair and libéral construction of the instru- 
ment, in the face of what appears to hâve been the intention of the 
parties when the contract was made, to be gathered from the ex- 
pressions contained therein and from the nature of the transaction. 
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So, when a bond is given by a public officer, such as a consul gênerai, 
and his duties are prescribed by statute or régulations of the depart- 
ment, the terms and phrases of the bond are to be construed strictly 
with référence to the duty imposed. Blair v. Insurance Co., lo Mo. 
566, 47 Am. Dec. 129; People v. Pennoch, 60 N. Y. 421. 

As consul gênerai representing the United States at Siam, certain 
fées and moneys would likely come to his hands as such consul gên- 
erai, in which he would hâve no personal interest except the amount 
of his authorized commission. Such moneys in his hands would be 
impressed with a public trust, to be accounted for and paid over by 
him to the treasury department of the United States. It was only 
such moneys as in the faithful performance of his officiai duties, to be 
rendered in an accounting of his stewardship, the undertaking of the 
bondsmen made them responsible for in the case of the consul's de- 
fault. The matter of his salary, which was his individual perquisite, 
in its very nature could not hâve been the subject-matter within the 
object and purview of the bond. It was not necessary that the gov- 
ernment should exact of its consul a bond for money the government 
should pay him for his salary. Such money when paid by the govern- 
ment was not to be taken into an accounting between him and the 
government. It could not hâve been anticipated by, or within the con- 
templation of, the sureties that the treasury department in remitting 
salary to the consul gênerai would make a mistake and send him too 
much. The bond was not to cover the blunders of the disbursing of- 
fîcers of the government, but only the défalcations of the consul gên- 
erai as such in accounting to the government for moneys coming to 
his office in the course of his officiai duties. 

Reading the allégations of the pétition as a whole, the inference is 
clear enough that the overpayment to Mr. Boyd was a mère mistake 
of the officer of the disbursing department. Presumably the depart- 
ment at Washington would know when his salary was due and how 
much. The proper department at Washington was advised of Boyd's 
absence from his post, and that he must hâve left some one in charge 
thereof. It is not alleged that he neglected to advise the proper de- 
partment of his absence, or that he practiced any deceit or fraud in 
obtaining the excess of salary. His bondsmen, in my judgment, are 
no more responsible for such overpayment than they would hâve been 
for money paid Boyd by mistake belonging to somebody else. 

In State v. Anthony, 30 Mo. App. 638, 641, the court, speaking to 
a kindred principle, said : 

"The sureties in the bond become bound to answer for the delinquencies 
of Bayer in his character of administrator, and not in his subséquent char- 
aeter of trustée or other custodian of the funds belonging to the minor heirs 
committed to him by an order of the probate court." 

So hère the sureties of Boyd became bound to answer for his de- 
linquencies in his character as consul gênerai, and not in his character 
as trustée; by implication, of the funds belonging to the United States, 
paid to him by one of its departments by mistake on account of his 
Personal salary, not received or retained by him in fais officiai capacity 
in the performance of a duty imposed upon him by statute or the régu- 
lations of the department. 
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UnquestJonably Boyd or his légal représentatives was liable in an 
action for money had and received for the amount so overpaid liim by 
the government, but not in an action for a breach of his bond as consul 
gênerai. If his estate under administration has been finally settled, 
and the executrix discharged, and his heirs as distributees received 
property from his estate liable for this debt, a separate appropriate 
action might lie against them for restitution. But, as such distributees 
were not parties to the bond, there is no légal connection or com- 
munity of interest between them and the sureties on the bond, and 
therefore there is in law a misjoinder of parties défendant. And there 
is in the pétition a mmgling of matters of law and equity in the sepa- 
rate nature of the liability of the sureties and Boyd's heirs. The 
action on the bond is essentially an action at law for a breach of its 
conditions, whereas the liability of Mrs, Boyd and Mrs. Delaney, as 
heirs of the estate, is équitable in its character, and arises without any 
breach of the officiai bond of Mr. Boyd. 

The demurrer is sustained. 



HAMILTON V. ST. LOUIS, K. & N. W. E. CO. 

(Circuit Court, B. D. Missouri, E. D. October 14, 1902.) 

No. 4,439. 

1. Mabtbb and Servant— Railkoad Relief Department— Validitt op Con- 

TRACTS. 

A contract between a rallroad company and Its employés who volun- 
tarlly become members of Its "Kelief Department" that, in case of the 
Ulness or Injury of an employé through the négligence of the company 
or otherwlsé, he may elect to recelve the beneflts provided by the re- 
lief deïiartment or to prosecute such clalm as he may hâve at la-w 
against the company, and that his élection to recelve beneflts shall 
operate as a release of his clalm for damages, is not Invalid as con- 
trary tp public poUcy. 

2. Same— Missouri Statute. 

Nor Is such a contract affected by Eev. St. Mo. 1899, § 2876, whlch 
déclares vold any contract "made between any rallroad corporation and 
any of Its agents or servants, based upon the contingency of the Injury 
or death of any agent or servant, limiting the Uablllty of sucb rallroad 
corporation for damages," since It does not limit the liability of the 
company, but enlarges It, by glving the employé the rlght to recelve 
beneflts ifrom a fund to whlch the company contrlbutes in cases where 
it would nfft otherwlsé be liable, whlle preservlng to hlm his fuU right 
to prosecute any clalm for damages on account of an Injury if he so 
elects, after the Injury has been sustained and he has had ample oppor- 
tunity for counsel and advlce. 

At Law. On demurrer to answer. 

A. R. Taylor and Norton, Avery & Young, for plaintifï. 

H. H. Trimble, Palmer Trimble, and E. S. Robert, for défendant. 

ADAMS, District Judge. This suit was instituted by the plaintifï 
who was a servant in the employ of the défendant company to re- 
cover damages for alleged négligence. The défendant pleads as an 

^1. See Master and Servant, vol. 34, Cent. Dlg. ? 167. 
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affirmative défense that prior to the time ol the accident complained of 
tbe défendant organized a "Relief Department" contemplating the 
création of a fund by voluntary contributions of its employés and by 
appropriations made and to be made by itself for the purpose of pay- 
ing to the members contributing thereto, certain benefits in case of 
sickness or disability resulting from injury while in defendant's serv- 
ice, whether such sickness or disability resulted from defendant's négli- 
gence or not. h is alleged that one of the régulations governing the 
organization and administration of the "Relief Department" was : that 
in case of an injury to a member and after such injury shall hâve oc- 
curred the member may elect to accept the benefits provided for in 
the "Relief Department," or to prosecute such claim as he may hâve 
at law against the railroad company, and that the acceptance by a 
member of benefits for an injury shall operate as a release and satis- 
faction of ail légal claims against the company for damages arising 
or growing out of the injury. Défendant allèges that it became obli- 
gated to any and ail of its employés who became members of the "Re- 
lief Department" to maintain the fund and to guarantee the payment 
of the full benefits secured thereby to any member who might become 
injured in its services. It is further alleged in the answer that the 
plaintifï upon entering into the service of the défendant voluntarily be- 
came a member of the "Relief Department," paid ail required con- 
tributions, and after his injury occurred, elected to accept the benefits 
accruing to him by reason of his membership in the "Relief Depart- 
ment"; that the same were paid to and received by the plaintifï, and 
that such élection, payment and receipt constitute a settlement and 
release of ail claims for damages arising out of the injury in question. 
The foregoing states substantially the main features of the "Relief 
Department," certainly enough of them to permit of an intelligent 
application of the légal questions arising out of them. To this answer 
a demurrer is interposed. 

It has been so long and firmly settled that contracts like that in- 
volved in the organization and maintenance of a "Relief Department" 
of a railroad, especially when the railroad company guarantees that 
the benefits provided thereby shall be duly paid, are valid and enforce- 
able obligations upon the railroad companies involved and their em- 
ployés who become members of the "Relief Department," that plain- 
tifF's counsel does not rely upon the old argument that such arrange- 
ments are against public policy in that they amount to an effort to 
relieve the companies from the conséquences of their own négligence. 

It has been held by a long Une of cases including some of controlling 
authority upon this court that contracts like that in question are not 
only not opposed to sound public policy but are conducive to the well 
being of those whom they immediately afifect. This is so beld because 
the becoming a member of the "Relief Department" by an employé is 
entirely optional with himself and because his right to sue for damages 
resulting from the employer's négligence is reserved to him until after 
an injury is received, and even then until with full knowledge of ail the 
facts surrounding his case, he makes his élection whether to avail 
himself of the benefits secured to him by his membership in the depart- 
ment or to resort to his action at law for damages. Railroad Co. v. 
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Miller, 22 C. C. A. 264, y^i Fed. 439 ; Otis v. Pennsylvania Co. (C. C;) 
71 Fed. 136; Vickers v. Railroad Co., Id. 139; Shaver v. Pennsyl- 
vania Co., Id. 931 ; Martin v. Railroad Co. (C. C.) 41 Fed. 125 ; Don- 
ald V. Railroad Co., 93 lowa, 284, 61 N. W. 971, 33 L,. R. A. 492; 
Maine V. Railroad Co., 109 lowa, 260, 70 N. W. 630, 80 N. W. 315; 
Johnson V. Railroad Co., 163 Pa. 127, 29 Atl. 854. 

The foregoing cases with the numerous citations therein found dis- 
close an entire unanimity of opinion upholding contracts like that re- 
lied on by défendant in this case against the charge that they are voîd 
as cohtrary to public policy. 

But plâintiff contends that the contract in question is void because 
in violatibn of the provisions of section 2876, Rev. St. Mo. 1899. 
That section is as follows : "No contract made between any railroad 
corporation and any of its agents or servants, based upon the contin- 
gency of the injury or death of any agent or servant Hmiting the lia- 
bility of sucli railroad corporation for any damages under the pro- 
visions of this act, shall be valid or binding but ail such contracts or 
agreements shall bé hull and void." After a careful considération of 
this section and the contract created by the organization and accept- 
ance'by the plaintifï of the provisions of the "ReHef Department" in 
question, I hâve reached the conclusion that the contract in question 
does not fall within the spirit and meaning of the statute just quoted. 

The contract in question does not limit the liability of the railroad 
Company at ail. Gn the contrary it enlarges that liability. It leaves 
to an employé, injured while in its service, ail the rights of action he 
ever had either at common-law or by statute, to recover damages for 
any alleged négligence. After an injury has been sustained, the serv- 
ant with full knowledge of ail the facts and after an ample opportunity 
for counsel and advice may elect whethef to resort to his légal action 
against the t-ailroad company or to avail himself of the provisions of 
the "Relief Department." 

In many instances like that of sickness resulting from no act of nég- 
ligence on the part of the railroad company, or like that of casualties 
occasioned by the necessary and inévitable péril of the employment, 
the élection is easy. A remedy is aflforded by the contract involved 
in the "Relief Department" when none is available at law. In certain 
cases where liability at law is improbable the élection is not difhcult. 
In other cases where liability is uncertain, depending upon the accuracy 
of observation and memory of witnésses, the élection is more difiScult, 
but none the less available to the party injured. In such cases two 
remédies are open to him, one certam and immédiate found in the pro- 
visions of the "Relief Department," the other uncertain and distant 
found in an action at lâw. 

The contfact in question neither constrains hirti to forego his légal 
action nor does it in any manner lessen the amount of recovery or 
limit the Mbility of the défendant in case he elects to resort to the 
courts for ïMress. I find therefore no reason for holding that the 
statute is violated by the contract pleaded by the défendant in this case. 
This same question has been before the courts both National and State 
in several Casés wherein similar statutes of other states hâve been 
constriied, and in every case, so far aS my research has enabled me to 
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tracts or if applicable to be void because in violation of the Fourteenth 
Amendment to the Constitution of the United States, in that it deprives 
persons afïected by it of their property (that is Hberty to contract) 
without due process of law. Shaver v. Pennsylvania Co. (C. C.) 71 
Fed. 931 ; Donald v. Railroad Ce, 93 lowa, 284, 61 N. W. 971, 33 
L. R. A. 492; Railway Co. v. Moore (Ind. Sup.) 53 N. E. 290, 44 
L. R. A. 638. 

In the last-cited case the Suprême Court of Indiana distinctly over- 
ruled one of its former décisions (Railroad Co. v. Montgomery, 152 
Ind. 14, 49 N. E. 582, 79 Am. St. Rep. 301), wherein it had held that 
a contract like that involved in the "Relief Department" in question 
was violative of a statute of Indiana like that of Missouri now under 
considération and after citing many authorities justifying its change of 
opinion concludes thus: 

"The contract forbidden by the statute is one relievlng the Company from 
liability for the future négligence of itself and employés. The contract 
pleaded does net provide that the company shall be relieved from liability. 
It expressly recognizes that enforceable liability may arise, and only stipu- 
lâtes that if the employé shall prosecute a suit against the company to final 
judgment, he shall thereby forfeit his right to the reMef fund, and if he ac- 
cepts compensation from the relief fund, he shall thereby forfeit right of 
action against the company. It Is nothiug more nor less than a contract for 
a cboice between sources of compensation, where but a single one existed, 
and it is the final choice, the acceptance of one against the other that gives 
valldity to the transaction." 

I do not deem it necessary in this opinion to either analyze or cite 
the large number of cases to which my attention has been called, but 
in those already cited will be found a référence to many others which 
are of equal pertinency to the questions involved in this case. I 
hâve cited the case of Shaver v. Pennsylvania Co., supra, because of its 
able and discriminating treatment of the gênerai question now in- 
volved, namely ; whether the statute in question was intended to avoid 
contracts like those now in question ; but as I hâve not deemed it nec- 
essary for the purposes of this case to enter upon the question debated 
at the bar as to whether if applicable, it would be violative of the pro- 
visions of the I4th amendment of the Constitution of the United 
States, I do not wish the citation of the case to be construed as an ap- 
proval of the conclusion reached namely ; that the statute is unconsti- 
tutional. I place my conclusion in this case solely upon the proposi- 
tion that the contract pleaded and relied upon by the défendant is not 
a contract limiting the liability of a railroad corporation for damages, 
and therefore not within the provision of section 2876, Rev. St. Mo. 
1899. 

The demurrer to the answer is overruled. 
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N. K. FAIRBANK 00. v. WINDSOR et al. 

(Circuit Court, W. D. New York. September 10, 1902.) 

No. 95. 

1. VsvAiR CoMMTiTioiï— Profits Rbcovebablb. 

Profits reeoverable in equlty for unfair compétition are governed by 
the same rule as In cases for Infrlngement of trade-marks, and are not 
Umited to such as accrued from sales In whicli it Is shown that the eus- 
tomer was actually decelved, but Include ail made on the goods sold 
by défendant In the slmulated dress or packages, and in violation of com- 
plainant's rights. 

2. Same— Allowahce for Cost of MANtJFACTURE. 

Where an article put up and sold in packages slmulating those of com- 
plalnant was manufactured by défendant in the course of Its ordinary 
business, and so far as appears without increasing the expenses of such 
business, défendant is not entitled, in an accounting for profits wrong- 
fully obtalned from the unfair compétition, to an allowance for the esti- 
mated cost of manufacture as a separate business. 

In Equity. On exceptions to master's report. 

Archibald Cox, fon complainant. 

Roberts, Becker, Messer & Groat (Tracy C. Becker, of counsel), for 
défendants. 

HAZEL, District Judge. This îs a hearing upon exceptions filed 
to report of a master appointed by a decree of court to take and state 
an account of profits diverted from the complainant through wrongful 
use by défendants of a certain package in imitation of complainant's. 
The decree déclares that the packages of défendants containing soap 
powder simulated those of complainant, and that the sale thereof con- 
stituted an unlawful and inéquitable compétition in business. The 
established fraud, therefore, was such as deceived the public and 
wronged the complainant. The acts of défendants come directly 
within the scope of Fairbank Co. v. R. W. Bell Mfg. Co., 23 C. C. A. 
554, yy Fed. 870, and cases there cited. I hâve carefuUy read the re- 
port of the master and the exceptions thereto, and hâve given careful 
considération to the argument of counsel in support of said exceptions. 
No error is apparent which will justify disturbing either the applica- 
tion of the rule by whidh the master ascertained the profits or any 
finding of fact or légal conclusion. I believe it to be established be- 
yond dispute that cases arising out of unfair compétition are recog- 
nized as analogous to those of violations of trade-marks. The distinc- 
tion is clearly defined in Lawrence Mfg. Co. v. Tennessee Mfg. Co,, 
138 U. S. 537, II Sup. Ct. 396, 34 L. Ed. 997. This analogy admits of 
redress which in its gênerai application in proper case constitutes a 
ground for relief in equity. Suits for violations of trade-marks or 
for unfair compétition, when an intent accompanies the act, involve a 
fraud upon the public and on him whose property right is directly 
impaired. In either case redress may be had at law to recover dam- 
ages or in equity to restrain infrlngement and to recover the gains and 

Ifl. Unfair compétition, see notes to Scheuer v. MuUer, 20 C. 0. A. 165; 
Lare t. Harper & Broa., 30 C. C. A. 376. 
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profits which accrued to the wrongdoer by his adoption of a garb for 
his goods to which another has a prior and better right. In each class 
of cases the offender seeks to benefit by the réputation of the other, 
the object being to palm off his goods as the goods of the other. The 
nature and extent of the injury is substantially the same. The remedy 
for the enforcement or protection of a trade-mark right or against 
unfair compétition involves the same mode of procédure and ends in 
the exercise of the restraining power of a court of equity, and the 
award of such damages as may hâve been sustained or the profits 
of the wrongdoer it is presumed would hâve accrued to the person 
whose rights were invaded. Judge Wheeler in Milling ,Co. v. Rowland 
(C. C.) 27 Fed. 24, succinctly states the rule by which profits are re- 
covered where the goods were sold in infringement of trade-mark 
rights. He says : 

"It Is argued that the évidence does not show that the orator would hâve 
made this profit 1£ the défendants had not. Thls might be true, and not affect 
the rights of the parties. If the défendants made profits by their invasion 
of the orator's rights, the orator is entitled to them whether the same profits 
would hâve been made by the orator or not, and not to any more if they 
■would, for the same profits could not be made by both." 

In Lever v. Goodwin (1887) 4 Rep. Pat. Cas. 507, a suit finally de- 
cided on the ground of unfair compétition, it was contended by défend- 
ants, as hère, that a complainant must be limited to a recovery of such 
profits as were actually and fraudulently diverted from him to défend- 
ant ; that complainant must establish affirmatively a fraudulent sale to 
each purchaser ; or, to state it more comprehensively, that the account 
should extend only to such profits as arose from the sale of the soap 
powder which could be shown to hâve actually deceived a purchaser. 
That position was not there sustained, nor can it be in the case at bar. 
It has never been the rule in assessing damages or loss of profits re- 
sulting from an unfair use of a trade-name or violation of a trade- 
mark. In the case last cited it was held. Lord Justice Cotton speak- 
ing for the court, that inasmuch as the sale of the goods to the middle- 
man, so dressed as to deceive, was a wrongful act, the défendant," 
must account in the profits which they hâve made in the sale of the 
simulated goods. See, also, Edelsten v. Edelsten, i De Gex, J. & S. 
Ch. 185, where it was held that the owner of a trade-mark will not 
be deprived of his remedy in equity even though it appear from the 
proofs that ail who bought défendants' goods were aware that the 
goods were not of complainant's manufacture. In Graham v. Plate, 
40 Cal. 593, 6 Am. Rep. 639, the court said that the diiificulty was in 
ascertaining what proportion of the profit is due to the trade-mark 
and what to the extrinsic value of the commodity. As it was difficult 
of ascertainment, the owner of the trade-mark was awarded the whole 
profit. It appeared to the court that such a disposition of the profits 
was justified by reason of the fraudulent acts of the défendant. In 
Untermeyer v. Freund (C. C.) 50 Fed. 80, it was held that where a 
patentee's profits are mixed within an infringer's, so as to make it 
impossible to apportion them, the loss falls upon the guilty and not 
upon the innocent. The expression of the circuit court of appeals in 
th€ décision of the complainant's proceeding against the Bell Com- 
118 F.— 7 
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pany, 23 C. C. A., at page 563, and tj Fed., page 878 of the opinion, 
where a quotation is made from Lever v. Goodwin, supra, seems 
to indiçate the adoption of the rule there stated in assessing lost 
proiits. ' ■ 

The èxteption based upon the master's failure to allow 72 cents per 
box for nianùfacturing expenses is without merit. It appears clearly 
by the proofs that no one was emplbyed by défendants solely in the 
production ôf soap powder. The ttien were employed to manufacture 
soap, and incidentally, at the direction of the défendants, put up soap 
powdër in the infringing packages. The packages were then boxed 
and dèlivered to a middleman, who supplied the consumer. The 
manufacture of soap and soap powdei: was done simultaneously ; the 
same rëceiving room fdr stock or raw material was used for handling 
both commodities ; the business was not distinct ; the accounts were 
not se^Jàrâtely kept. It does not appear that there was any additional 
expensç by reason of the manufacture and sale of the soap powder 
other than was allowed by the master. The language employed in 
the case of Société Anonyme v. Western Distilling Co. (C. C.) 46 
Fed. 922, may with propriety be applied : 

"When an unlawful business is carçléd on In connection wlth the defend- 
ant's regular business, and the same agencles are employed in dolng that 
whlch Is laVful and that whlch Is unlawful, no rule of law of whleh I am 
aware reqnlres àny déduction for expenses In estlmatlng the profits of the 
uniawfiil business. In thls case tlïe défendant was a dlstllUng company. 
It bas a place of business, a llcense for doing business, travellng salesmen, 
etc. The proof does not convlnce me that any additional expenses were In- 
curred by the défendant In the manufacture and sale of Bénédictine, other 
than such as the master bas allowed. The manufacture of Bénédictine was 
carrled on In connection wlth its ordlnary business by the usual number of 
employés. The unlawful venture Increased the gross profits without swelUng 
the gross expenses." 

As the testimony of Gunnell, defendant's business manager, satisfies 
me that the manufacture of the soap powder was carried on without 
increasing the ordinary expenses of the manufacture of soap other 
than allowed by the master, no reason appears for disturbing the find- 
ing. The ohly questions which are deemed necessary to consider 
are those raised by the exceptions to the report of the master. Such 
exceptions are overruled. 

The report of the master is confîrmed, with costs. 



UNITED STATES v. LAIK. 

(District Ctourt, E. D. Arkansas, W. D. October 23, 1902.) 

No. 2,339. 

1. PoBiiio Lands— Soldieb's Additional Homestead— Natcee of Graht. 

An application for the entry of a goldier's additional homestead, undei 
ReT. St. 8 2306, is not made under the homestead laws, but such grant 
îs in the nature of a bouûty to the soldier. 

2. Pkksbntino FaMb Claiu Against United States — Acts Constitutin» 

Q ■pi fl" pj JJQ Tg 

Under Act July 1, 1890 (26 Stat. 209), which authorizes any offlcer 
authorlzed to administer oaths for gênerai purposes In the state, clty, 
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or eounty where he résides to administer oaths to ail affldavits and déc- 
larations to be made or used in any pension or bounty case, a notary 
public having authority to administer oaths under the laws of the state 
may talîe affldavits to be used in support of an application for the entry 
of a soldier's addltional homestead, and the présentation of false proofs 
and affldavits, purporting to hâve been svrorn to before a notary in 
support of such an application, If done wlUfully and fraudulently, con- 
stitutes the offense of presentlng false évidence in support of a claim 
against the United States, within Bev. St. § 5438. 

Prosecution under Rev. St. § 5438, for presenting false évidence in 
support of a claim against the United States. On demurrer to indict- 
ment. 

W. G. Whipple, U. S. Atty. 
Morris M. Cohn, for défendant. 

TRIEBER, District Judge. The défendant was indicted under the 
provisions of section 5438, Rev. St. U. S., charged with having unlaw- 
fully, willfully, and falsely made and caused to be made a certain claim 
upon and against the government of the United States for the purpose 
of defrauding and obtaining from the United States 80 acres of the 
public lands of the United States as a soldier's additional homestead, 
under section 2306, Rev. St. U. S., on behalf of one John A. Black, a 
soldier of the United States in the late Civil War, which claim was 
caused to be presented by the défendant to the commissioner of the 
gênerai land office of the United States, an ofïicer of the United States. 
The falsity of the claim is charged to consist in the fact that the défend- 
ant certified as a notary public that the soldier, John A. Black, and 
two other parties as witnesses appeared before him and made the 
proofs as required by law, when in truth and in fact none of them ever 
appeared before him, and the afiîdavits thus certified to by the défend- 
ant were absolutely false. 

The ground of demurrer is that the laws of the United States do not 
authorize a notary public to administer the oath in such cases, and for 
that reason the government could not hâve been defrauded, as no entry 
could be made for such additional homestead entry upon proofs veri- 
fied before a notary public. It is conceded by the government that, 
if a notary public is not authorized to administer the oath in such 
cases, no ofïïcer of the government could hâve granted the application, 
and for this reason the indictment could not be maintained. 

There is no law of the United States authorizing a notary public to 
take the proofs and administer the oath in homestead cases, but by the 
provisions of the act of congress of July i, 1890 (26 Stat. 209), any 
ofïîcer authorized to administer oaths for gênerai purposes in the 
State, city, or eounty where such officer résides is authorized to ad- 
minister oaths to ail afifidavits and déclarations to be made or used in 
any pension or bounty cases. The question, therefore, to be deter- 
mined in this case is whether a soldier's additional homestead is to be 
treated as an application for a homestead under the homestead laws 
of the United States, or in the nature of a bouniiy or gift extended by 
the government to its soldiers in the War of the Rébellion. 

In Barnes v. Poirier, 12 C. C. A. 9, 64 Fed. 14, this question was 
before the circuit court of appeals for the Eighth circuit, the question 
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being whether the right to land additional to a homestead, granted by 
section. 2306, Rev. St. U. S., was assignable before the additional land 
was entered. Judge Sanbom, in delivering the opinion of the court, 
carefuUy reviewed ail the législation on that subject, and the conclusion 
reached by him was that this is not a homestead entry, but a mère gift 
or bounty. The learned judge in his opinion says : 

"This brief review of the législation whlch has resulted In the existing 
provisions of the homestead law elearly shows that the purpose and policy 
Which Insplred the grants In sections 2289-2201, 2304, 2305, were the very 
opposite of those whlch insplred that in section 2306. The purpose of the 
former was to induce the permanent settlement of the donee upon, and the 
contlnued occupation and cultivatlon by him of, the land granted. Hence the 
requirements of settlement, cultivatlon, and occupation for a long period of 
time before entry, and of the afHdavit of the homesteader at the time of final 
entry that he had not alienated any of the land, and hence the inévitable 
conclusion that any sale or contraet of sale of the right to enter the land or 
of the land to be entered under thèse sections was an évasion of one of the 
main purposes of the act, and was àgalnst public policy and void. Anderson 
V. Oarklns, 135 U. S. 483, 10 Sup. Ct. 905, 34 L. Ed. 272. But the benefleiary 
of the grant under section 2306 had already selected, settled upon, cultivated, 
and acquired his homestead from the public domain, and was presumably 
In the occupation of It before that grant was made. The purpose of the 
grant under that section surely was not to Induce him to abandon his home- 
stead, and make a new settlement on the new grant. It was rather to reward 
hlm for the services he had already rendered as a soldier In suppressing the 
Rébellion, and as a farmer In establishing his home upon, cultlvating, and 
occupylng that portion of the public domain he had already entered as his 
homestead. Hence It was that no settlement, no cultivatlon, no occupation, 
no affldavlt of nonalienation, no aflBdavit at ail was made a condition précè- 
dent to the enjoyment of the beneflts of this grant or to the entry of the addi- 
tional land under this section. The benefleiary was left free to sélect this 
additional land from any portion of the vast public domain described in the 
act, and free to apply It to any bénéficiai use that he chose. It was an un- 
f ettered gift in the nature of compensation for past services. It vested a 
property right in the donee. The presumption is that congress intended to 
make this right as valuable as possible. Its real value was measured by 
the price that could be obtained by its sale. The prohibition of its sale or 
disposition would hâve made It nearly, if not quite, valueless to a benefleiary 
who had already establlshed his home on the public domain. Any restriction 
upon its aliénation must decrease Its value. We are unable to fl.nd anything 
In the acts of congress or in the dictâtes Of an enlightened public policy that 
requires the imposition of any such restriction." 12 O. 0. A. 12, 64 Fed. 17. 

The same question came before the suprême court of the United 
States in Webster v. lyUther, 163 U. S. 331, 16 Sup. Ct. 963, 41 L. Ed. 
179, and the same conclusion was reached by that court, citing with 
approval Judge Santorn's opinion, and also that of the suprême court 
of Minnesota, from which court that case was removed to the suprême 
court of the United States by writ of error. The reasoning of the 
courts in those cases is so clear and convincing that it is useless for 
this court to add anything. If this right to an additional homestead 
is a bounty, t'hen under the act of 1890, above quotéd, a notary public 
is authorized to administer the oath, as the laws of the state of 
Arkânsas, where he residçd, vest him with that power. 

The demurrer must therefore be overruled. 



IN KE HEKZIKOPF. 101 

In re HBRZIKOPF. 
(District Court, S, D. California. S. D. July 21, 1902.) 

No. 1,587. 

1. Bànkruptct — Involuntart Pétition— Vérification. 

Bankr. Act 1898 does net require a pétition in involuntary banlîruptcy 
to be verified by the créditer personally, but such vérification may be 
made by his attorney, who bas lînowledge of tlie facts; and no other 
évidence of the attorney's authority need appear than the faet that be 
bas been admitted to practice in the circuit or district court, as required 
by gênerai order No. 4. 

2. Same— Procédure— Objection to Vérification op Pétition. 

Where the vérification to a pétition in Involuntary bankruptcy by an 
attorney at law or agent Is good upon Its face, the objection that It 
was in fact vi^ithout authority must be made before answering to the 
merits; otherwise it Is walved. 

8. Same — Petitioning Crbditoh — Qualification. 

A créditer may be a petitioner In banliruptcy, notwitbstandlng the re- 
eeipt of a préférence which he has not surrendered. 

In Bankruptcy. On review of report of référée. 
Dunning & Craig, for petitioners. 
L,awler & Allen, for certain creditors. 

WELLBORN, District Judge. i. The vérification to the credit- 
ors' pétition is, on its face, sufïicient. In re Chequasset Lumber Ce, 
7 Am. Bankr. R. 87, 112 Fed. 56. See, also. In re Simonson, I Am. 
Bankr. R. 197, 92 Fed. 904, and Bank v. Craig, 6 Am. Bankr. R. 
381, 110 Fed. 137. The bankrupt act does not require a pétition in 
involuntary bankruptcy to be verified by the creditor personally, al- 
though, where the creditor is présent, and the facts are within his 
knowledge, he doubtless ought to make the vérification. Section i 
of said act, however, contains this définition : 

"Creditor shall include any one who owns a demand or claim provable In 
bankruptcy, and may include his duly autliorized agent, attorney or proxy." 

General order No. 4, which is in line with said définition, is as 
follows : 

"(4) Conduet of Proceedings. Proceedings in bankruptcy may be con- 
ducted by the bankrupt in person in his own behalf, or by a petitioning or 
opposing creditor; but a creditor will only be allowed to manage before the 
court his indlvldual Interest. Every party may appear and conduet the pro- 
ceedings by attorney, who shall be au attorney or counsellor authorized to 
practice in the circuit or district court. The name of the attorney or coun- 
sellor, with his place of business shall be entered upon the docket, with the 
date of the entry. Ali papers or proceedings offered by an attorney to be 
flled shall be Indorsed as above required, and orders granted on motion shall 
contain the name of the party or attorney making the motion. Notices and 
orders which are not, by the act or by thèse gênerai orders, required to be 
served on the party personally may be served upon his attorney." 

This order seems to give to the attorney of a bankrupt or creditor 
power to do any act in the bankruptcy matter which the bankrupt or 

T3. See Bankruptcy, vol 6, Cent. Dig. §§ 99, 100, 103. 
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créditer might do personally, and requires no other évidence of his 
authority than the fact of his admission to practice in the circuit or 
district court. The title or headlines to form No. 20 in bankruptcy is 
as foUows: "General letter of attorney in fact when créditer is not 
represented by attorney at law." Nd form of authorization whatever 
is prescribed for an attorney at law, and this presumably for the rea- 
son that the fact of his being a practitioner of the court is ail the 
évidence of his authority which the law requires. 
Loveland, in his work on Bankruptcy, at page 152, says : 
"The pétition should be slgned by the petitionlng creditor or credltors, or 
thelr attorney or agent. It must be verlfled as to matters of fact by an 
afadavlt under oath. Nelther the statute nor the gênerai orders require the 
pétition to be slgned or verlfled by the petltioners personally. It there- 
fore seems that an attorney or a.n agent who has knowledge of the facts 
may make the oath. G?he rule was otherwlse under the act of 1867." 

That part of the bankrupt act of 1867, as amended in 1874, re- 
ferred to by Loveland, is as foUows : 

"And the pétition of credltors under this section may be sufflciently verlfled 
by the oaths of the flrst flve signers thereof, if so many there be. And If 
any of said flrst flve signers shall not réside in the district in -which such 
pétition is to be filed, the same may be slgned and verlfled by the oath or 
oaths of the attorney or attorneys, agent or agents, of such signers." 18 
Stat. 181, 182. 

Read in the light of this clause, the case of In re Sargent, 21 Fed. 
Cas. 495 (No. 12,361), cited by the référée herein, in so far as it holds 
that where a vérification is made by an attorney at law, his authority 
must be shown, means only that it should be made to appear by the 
affidavit, or otherwise, that the petitioning creditor is a nonresident 
of the district; and this fact, by the way, does appear from the af- 
fidavit in the case at bar. Moreover, said affidavit being positive in 
its terms, and not upon information and belief, it must be assumed 
that the facts were within the knowledge of the affiant, and this 
fulfiUs the requirement mentioned by Loveland in the quotation above 
given. Of In re Blankfein, 3 Atn. Bankr. R. 165, 97 Fed. 191, it 
is only pecessary to say that ail that the case holds (while the lan- 
guage of the opinion may be broader) is that the clerk of an attorney 
at law cannot, without spécial authority, vote for a trustée at a 
credltors' meeting. Moreover, the décision was expressly rested, in 
part, upon local conditions existing in the district wherein the matter 
was pending. 

2. Where the vérification to a pétition by an attorney at law or 
agent is good upon its face, but in fact was without authority, objec- 
tion on that ground should be made before, and is waived by an- 
swering to the merits. In re Simonson, i Am. Bankr. R. 197, 92 
Fed. 904; In re McNaughton, 16 Fed. Cas. 323 (No. 8,912); In re 
Simmons, 22 Fed. Cas. 152 (No. 12,864); and Bank v. Craig^ 6 Am. 
Bankr. R. 381, iio Fed. 137. 

3. A creditor may be a petitioner in bankruptcy, notwithstanding 
the receipt of a préférence which is unsurrendered. In re Norcross, 
I Am. Bankr. R. 644; In re Gain, 2 Am. Bankr. R. 378; In re Bloss, 
Fed. Cas; No. 1,562; In re California Pac. Ry. Go., Fed. Cas. No. 
2,315; In re Stansell, Fed. Cas. No. 13,293; Rankin v. Railway Co., 
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Fed. Cas. No. 11,567. The finding- of the référée, therefore, that J. 
J. Underhill and son were not qualified petitioners, is disapproved. 

The conclusion and recommendation of the référée, that said Jacob 
Herzikopf be adjudged a bankrupt, are approved, and an order of 
adjudication will be accordingly entered. ■ 



PRBSERVALINE MFG. 00, v. HELLER OHEMICAL 00. 

(Circuit Court, N. D. Illinois, N. D. June 3, 1902.) 

No. 26,237. 

1. Unpair uompbtition— Right to Rklibf in Equity— Fbaud of Complais- 
ant. 

The use by the manufacturer of an article, for several years after a 
patent therefor had explred, of advertising clrculars containlng the word 
"patented," or statements clearly implying that It was protected by a 
patent, whlch clrculars were inclosed In the packages In which the arti- 
cle was sold, Is such a fraud as wUl preclude relief In equity agalnst 
unfalr compétition, although no such statements were made in connec- 
tion wlth complainant's trade-mark, or on the packages themselves; it 
belng Impossible for the court to détermine to what estent the value 
of complainant's business, which It is asked to protect, is due to such 
fraudulent action. 

In Equity. Suit for infringement of trade-name and for unfair 
compétition. On motion for preliminary injunction. 

Moses, Rosenthal & Kennedy, for complainant. 
Stein & Platt, for défendant. 

KOHLSAAT, District Judge. The bill in this case seeks to re- 
strain défendant from making use, in any manner or form, in con- 
nection with the sale of preserving compounds not manufactured 
by or for complainant, of simulations of complainant's labels, trade- 
names, trade-marks, and the word "preservative," used in connection 
therewith; and from sending out trade circulars of the kind in said 
bill set out ; and from making use of any imitations of complainant's 
labels, trade-names, seals, symbols, letters, words, and designs, or 
using boxes, etc., calculated to deceive the public into believing that 
they are dealing with complainant's article of manufacture known to 
the public as "preservaHne." It is apparent from the packages and 
circulars presented in the case that défendant has substantially ap- 
propriated complainant's trade-names, packages, and designs, as well 
as its trade circulars, and that complainant is entitled, in a proper 
case, to the relief prayed for in its bill, unless it is barred by its own 
acts from invoking the aid of a court of equity in the premises. At- 
tached to and made a part of complainant's bill, as Exhibits A, B, 
C, D, and E, are five of complainant's trade circulars, each one of 
which sets out that "preservaline" is patented, and clearly implying 
that the same is protected by letters patent. This is also true of 
certain other circulars produced on the hearing. It seems that a pat- 

VX Unfalr compétition, see notes to Scheuer T. MuUer, 20 0. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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ent for the composition called "Preservaline" was duly granted by 
the United States as patent No. 216,414, issued June 10, 187g. This 
patent expired, by reason of the expiration of a foreign patent, on 
July 3, 1892. It further appears that complainant used other circu- 
lars ^nd advertising média whiçh did not contain any claim that the 
article was patented. The packages themselves did not bear on their 
exterior any référence to a patent, but the circulars were inclosed 
within the packages. Counsel for complainant in their brief admit 
that "if, after the expiration of a patent, the complainant continues 
to so arrange hîs trade-mark as to use the word 'patented' so as to 
deceive the public into the belieî that there is still a subsisting patent, 
the complainant is without relief"; but insist that the use of the 
word "patent" or "patentée" "in literature, without the use of the 
forbidden words in connection with a trade-mark, trade-name, label, 
or product," will not disentitle complainant to relief in equity. Aj>- 
plyipg this contention to the case at bar, it would be that because 
the objectionable words do not appear upon the package itself, but 
upon literary matter (adv.ertisements and circulars), even though such 
literary matter is placed within each package, complainant will be 
entitled to the aid of a court of equity to prevent others from du- 
plicating complainant's actions in the premises, notwithstanding such 
circulars do serve to deceive the public into the belief that there is 
still a subsisting patent. It is a ^yell-established rule of law that one 
invoking the aid of a court of equity must himself be free from fraud 
and misrepresentation with regard to the matter in which he seeks 
relief. Therefore, if it appears that complainant in this case, at and 
preceding the time of the acts sought herein to be enjoined, was 
itself guilty of a fraud or fraudulent act calculated to impose upon 
the public in regard to the same transaction, then, no matter how 
impudent the act of défendant, a court of conscience will not lend 
itself lo complainant's aid in securing to it the exclusive right to de- 
ceive the public. 

Complainant insists that it has entirely refrained from the use of 
said circulars and advertising matter since April 11, 1902, except in 
connection with boxes theretofore packed. This action on complain- 
ant's part is of but little importance in arriving at the question hère 
involved, since the value of a trade-name must rest upon the years 
of usage during which such «value has been accumulating. There 
is nbthing in the record to show, and very likely it would be impos- 
sible to détermine, how far the circulars in question hâve entered in- 
to the création of the property interest of complainant herein sought 
to be protected. The court cannot présume it is not a vital élément 
of such property interest, since it has undoubtedly tended to the 
création of a monopoly in complainant. For the purposes of this 
inquiry, the question we must deal with is, substantially, "was the 
use by complainant upon sonie of its advertising matter of the 
îerm "patented," or its équivalent, after its patent had expired, such a 
fraud on the part of complainant as to close the doors of a court of 
equity against it?" If it was not, complainant is clearly entitled to 
an order restraining défendant in the premises. The case does not 
come within the statute which provides a penalty for affixing to any 



PEESEEYALINE MFG. CO. V. HELLER CHEMICAL 00. 105 

unpatented article the word "patented," for the purpose of deceiving 
the public, since there is no pretense hère that the packages were so 
marked. Hère the fraud, if any, appeared only upon the circulars. 
In Cheavin v. Walker, 5 Ch. Div. 850, the court say : 

"It is a falsehood to represent that the patent is still subslsting. Above 
the inscription there Is a medallion, consisting of the royal arm, surronnded 
by a circular band or garter, containing the words 'By Her Majesty's Royal 
Letters Patent' That appears to me to be a représentation that the patent 
is an existing patent, and on that ground aloue I thinls that plaintiff ought 
not to succeed In the action." 

In LeatJier Cloth Co. v. American Leather Cloth Co., 11 H. L. 
Cas. 541-544, the court say: 

"If a trade-mark represents an article as patented by a patent, when in 
fact it is not so protected, it seems to me that such a statement prima facie 
amounts to a misrepresentation of an important fact, which would disentltle 
the owner of a trade-marli to relief In a court of equity against one who 
plrated it." 

Thèse authorities are well sustained, and undoubtedly déclare the 
law in such cases. 

Complainant cites the case of Cochrane v. MacNish, 13 Rep. Pat. 
Cas. 100, recently decided by the judicial committee of the privy 
council, wherein the court construe the words "Manufactured in Ire- 
land by H. M. Royal Letters Patent," placed upon the label contain- 
ing the trade-mark, as intended to mean "manufactured in Ireland 
by means of patented machinery." Whatever may be said of the rea- 
soning in that case, it is certain that the language of the présent case, 
and the manner in which it is used, does not admit of any other con- 
struction than that the public is given thereby to understand that 
complainant's article is protected by an existing patent. It therefore 
remains only to détermine whether complainant comes within the 
ruie of courts of equity denying relief. The reason for such rule 
seems to be that any use of the terms "patent" or "patentée" which 
will cause the public to believe that a particular article is patented 
must necessarily hâve a tendency to deter individuals from the man- 
ufacture or handling of such article. The resuit of this will be to 
stiiîe compétition, and to extend the monopoly granted by the pat- 
ent beyond the term of such grant. It is my opinion that the skill- 
ful use of thèse terms upon circulars and advertising matter gen- 
erally would, as a rule, hâve a greater tendency to impress the public 
with such belief than would their use directly upon a package or 
trade-mark. It is the resuit, not the manner of accomplishing it, 
which should be looked to. If complainant had used the word "pat- 
ented" upon ail its printed matter and circulars, therefore, in such 
a manner as would be calculated to convey the idea that the article 
"preservaline" was protected by an existing patent, this case would 
corne squarely within the rule above laid down. Does the fact that 
complainant does so only in connection with a part of such adver- 
tising matter change the situation i" I do not think this is the law. 
The use of fraudulent matter in any considérable part of the adver- 
tising média tinges the whole with that fraud upon which equity 
looks with disfavor. The natural eflfect of the language used upon 
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the five circulars attached to complainant's bill is to mislead and 
deceive thç public, and complainant cannot be heard to deny the 
intention of sbdoing. 
The motion for a temporary injunction is denied. 



BUFFALO TIN CAN CO. v. E. W. BLISS CO. 

(Circuit CJourt, W. D. New York. August 29, 1902.) 

No. 30. 

1. CONTHACTS— AssiaNMBNT— Brbach— Pleadikg. 

A complalnt, In an action for breach of contract, alleglng that the con- 
tract between défendant and plalntlfE's assigner was duly assignée and 
transferred to the plaliltifE, sufflclently allèges a transfer of the assiguors 
rlght of action to recover for breach of the contract 

Bissell, Metcalf & Riley, for plaintifif. 
Latson & Bonynge, for défendant. 

HAZEL, District Judge. This is an action at law for breach of 
contract. The complaint allèges that the contract between the défend- 
ant and plaintiflf's assignor, the Erie Preserving Company, was duly 
assigned and transferred to the plaintiflf. It does not state when it was 
assignedj nor does it expressly state that a chose in action for its 
breach had accrued at the time of the assignment. The demurrer 
interposed by the défendant is upon the ground that the com- 
plaint fails to state sufificient facts upon which to base the action. To 
maintain that position it is contended that the assignment, without 
showing on its face a transfer of the contract before or after the alleged 
breach, does not carry with it a right to recovery; that the complaint 
justifies the inference that the alleged breach antedates the assignment, 
and, therefore, the cause of action remains in the Erie Preserving 
Company, and has never vested in the plaintifï, its assignée. This ob- 
jection is untenable. In the circumstances appearing by the bill, it 
would seem that the time and place for making the assignment, the 
considération passing therefor, the intent of the parties, as well as such 
information as may be deemed material to establish plaintiÉE's status as 
a litigant, are matters properly proven on the trial. The inference to 
be drawn from the bill tends toward an impression that the défendant 
had knowledge of the intended formation of the plaintifï corporation at 
the time of making the contract, and that such contract would inure 
to plaintiff's sole benefit. • This view is given added force by the man- 
ner in which it was agreed that the défendant should be paid for build- 
ing the machinery and dies. Payments in cash and notes made by 
plaintifï were tO hâve been açcepted by the défendant. Assuming that 
the breach occurred prior to the assignment, what was there to trans- 
fer? The only value to the contract was a chose in action and dam- 
ages recoverable for failure to perform. The cases cited by counsel 
for demurrant are not strictly in point. The case of Waldron v. 
Willard, 17 N. Y. 466, seems more nearly to apply. In that case the 

fl. See ABSignments, yol. 4, Cent Dlg. i 221. 
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assignée sold ail his interest in tbe goods sunk by the boat Wyoming. 
The goods in question had been sunk in Hudson river. The action 
was to recover damages for breach of the contract to deliver them. It 
was insisted that the assignment was in légal effect a transfer of the 
goods to the plaintiff, and not an assignment for damages by reason 
of nondelivery. After stating the rule that contracts are to be con- 
strued in the light of surrounding circumstances with the view to 
understand more perfectly the intent of the parties, the learned court 
said: 

"Courts are not required to confine themselves to tlie exact signification 
of the terms found in tlie contract, when it Is plain, from the situation of 
the parties at the time It was made, and the condition of the suhjeet-matter 
of the contract, that a literal interprétation of the language of the parties 
■would fall to give effect to their intention. It Is wpon this principle that ex- 
trinslc évidence is always allowable, to enable the court to place itself in 
the position oceupied by the parties themselves when they contracted, that 
thus It may the better discern their real intention." 

And further on : 

"Parties to a contract are always to be supposed to bave Intended some- 
thing, rather than nothlng, by what they hâve said." 

Applying this language to the case at bar, it would seem clear that 
the assignment referred to by the bill intended to transfer to the plain- 
tiflf a cause of action against the défendant for its failure to comply 
with the provisions of the agreement dated April 3, 1901. The de- 
murrer is overruled with costs. 



In re ETHIER et al. 
(District Court, E. D. Wlsconsln. October 18, 1802.) 

1. JuDiciAL Sale— Gkounds for Sbttinq Aside. 

A judlcial sale wlll not be set aside except for gross inadequacy of 
price or circumstances Impeaching Its falrness. A subséquent offer of a 
better prlce than that realized cannot, alone, authorlze a resale. j 

2. Samb — Unfaih Biddinq — Preventing Compétition. 

The stock of goods of a bankrupt firm was sold at auctlon by the 
trustée, a number of dealers in the same class of goods, having stores 
near by, being bldders. Nelther of thèse desired the stock sold to a busi- 
ness competitor, but each preferred that It should be sold to an outside 
party, and removed if he did not purchase. After the known représen- 
tative of each had bid what he stated was his limit, the stock was sold 
to an attomey who was supposed by the others to represent an outside 
bldder, but who was in fact bldding for one of the home lirms, which 
also had Its agent openly biddlng In Its behalf. Had his principal been 
known, his competitors would hâve bid more, and a larger prlce was 
offered after the facts became known. Held, that such concealment, 
under the circumstances, deprlved the creditors of the beneflt of fair 
compétition, and vitiated the sale. 

In Bankruptcy. On review of order entered by the référée vacat- 
ing a sale made by the trustée at public auction of the bankrupt's 
stock of goods. 

T 1. See Bankruptcy, vol. 6, Cent Dig. S 3T0; Judlcial Sales, vol. 31, Cent 
Dig. §; 77, 79. 
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if 

Bloodgood, Kemper & Bloodgood, for trustée. 
Wm. Kaumheimer and W. H. Austin, for purchaser. 

SEAMAN, District Judge. The object of the sale in question, 
under the order of the court, was to obtain the best price for the 
stock of goods, through open and unrestricted bidding; and a judi- 
cial sale so made will not be set aside except for gross inadequacy 
of price, or for circumstances impeaching the fairness of the sale. 
The fact of a better ofïer subséquent to the sale, however bénéficiai 
to the creditors, will not furnish ground to disturb the transaction, 
after confirmation, without misconduct in the sale amounting to impo- 
sition and fraud. Grafïam v. Burgess, 117 U. S. 180, 192, 6 Sup. Ct. 
686, 29 I<. Ed. 839; Herndon v. Gibson (S. C.) 20 t. R. A. 545, 
and note of cases (s. c. 17 S. E. 145). So the ofïer by one of the 
unsûccéssful bidders to bid $500 more than the price realized cannot, 
alone, authorize a resale, though not without importance for recon- 
sideration of the matter. The test in this case is whether persons 
intending to bid were prevented from bidding by déception at the 
sale, either on the part of the purchaser, or of which he is chargeable 
with notice. The testimony estabhshes that Schuster & Co. were 
the actual purchasers of the stock of goods, and that Mr. Kaum- 
heimer acted in their behalf, under an express understanding that 
they were to hâve the benefit of his bid. This arrangement was un- 
known to the other bidders, but that fact would not be material, ex- 
cept for the peculiar circumstances of the case. In the absence of con- 
tract relation with other bidders in respect of the transaction, or other 
means of déception, the mère fact that Schuster & Co. were the un- 
disclosed principal could not affect the validity of the sale to them, 
for no obligation would then rest upon them to make such disclosure. 
The undisputed circumstances, however, were thèse : The store of 
the bankrupts was located on Third street, and near it on the same 
Street were Schuster & Co. and sevéral other dealers in the same 
line, ail competitors. Each of thèse rivais was anxious to prevent 
the other from taking this stock, and each, if he coiild not obtain it 
for himself , desired it to ■ go to some distant location. Représenta- 
tives of each were présent at the sale,— Schuster & Co. by Mr. Herz- 
feld, one pf their well-known agents, — and each made open bids, 
which were understood between them to be the limit of each, and 
each, including Mr. Herzfeld, expressly so announced. When their 
priées were exceeded by the supposed Etrangers, they dropped out of 
the bidding. Neither of the rivais of Schuster & Co. would hâve so 
withheld but for Herzfeld's représentations. On thèse facts, I am 
constrained to the opinion that the deceptive conduct of Schuster & 
Go. deprived the creditors of the benefit to which they were entitled, 
arising eut of the rivalry referred to, by way of enhancement of the 
sale value of the stock of goods, and that such conduct vitiates the sale. 

The order of the référée is approved, accordingly. 
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THE PATRIA. 
(District Court, S. D. New Xort. October 24, 1902.) 

1. SHIPPING — NONDBLIVERT OV CaR&O IN CONDITION AND QUANTITT SHIPPED. 

Evidence considered, and held to show that damage to cargo during 
a voyage resulted from sea périls, and not from any négligence for whlch 
the ship was liable under the blUs of lading; also that it failed to sustain 
Hbelant's allégation that the full quantlty received on board was not de- 
livered. 

In Admiralty. Action to recover for damage to cargo and for 
failure to deliver the full quantity received. 

Carter & Ledyard, for libellants. 
Benedict & Benedict, for claimants. 

ADAMS, District Judge. This is an action brought to recover 
damages for failure to deliver certain calf skins in the condition in 
which they were shipped and for the non-delivery of others, The 
shipment was made at Marseilles, France, on the 5th day of April, 
1901, on the steamship Patria, which reached New York and dischar- 
ged her cargo about the end of the same month. No allégation is 
made in the libel as to any improper stowage on the part of the vessel 
or other unseaworthiness, but the burden is thrown upon the vessel to 
show that there was no failure of duty on her part leading to the 
damage. The steamship dénies any liability therefor upon the 
grounds: (i) that there is no évidence that the skins were shipped 
in good condition ; (2) that by reason of the périls of the seas encotm- 
tered on the voyage, and notwithstanding proper stowage in ail re- 
spects, certain casks of chloride of lime were broken and the con- 
tents stained, in a small degree, the skins in question, without any 
négligence on the part of the vessel, and (3) that the vessel was fully 
protected from the conséquences of such damage by exceptions in 
the bill of lading. 

The claimants contend that the évidence shows sufficient extraordi- 
nary weather to reasonably account for any damage that might hâve 
occurred during the voyage and that the damage did so occur, also 
that though some of the bundles were broken, they were made up 
again and ail the skins received were actually delivered. The libel- 
lants, while not disputing the stress of weather encountered by the 
ship, contend that it appears the skins arrived in New York in good 
order and that some were damaged during the discharge by being 
brought into contact with some loose chloride of lime in the hold, 
for which the ship is liable (The Germanie [D. C] 107 Fed. 294) 
and that ail the skins received were not in fact delivered. 

In the absence of negHgence on the ship's part, the exceptions in 
the bill of lading, in connection with the proof of sea périls, are suffi- 
cient to free the ship from liability for damage, and I can not find 
sufficient évidence in the case to sustain the libellants' claim with re- 
spect to négligence in discharging. The évidence consists of a state- 
ment by the ship's fîrst officer that some of the baies were dragged 

f 1. Loss by périls of the sea, see note to The Dunbrltton, 19 C. C. A. 465. 
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along the bottom of the hol<î in a net, but it does not appear that 
there was any substantial quantity of chloride of lime tliere at the 
time and the distance from where they were taken in the hold to the 
hatch was so short that very little damage, if any, could hâve been 
donc in that way, even if it were proved that such a method were nég- 
ligent, which is not the case. I find that the damage occurred by the 
breakage of some packages of chloride of lime during the voyage 
and that it must be ascribed to sea périls. 

With respect to the claimed shortage, some of the packages were 
broken on the voyage and made up again by the ship before de- 
livery. The libellants rely upon some testimony to the efifect that 
as the invoice of the goods did not show that the number in the 
packages varied it should be presumed that there would be an even 
number of bundles to a certain number of skins and the same number 
of skins iil each bundle. There is a conflict of testimony regarding 
the number of skins in the unbroken bundles and I do not consider 
the libellants' évidence suiïicient to establish any shortage, in view 
of the uncertainty as to the number of skins shipped and proof tend- 
ing to show that ail were delivered which were received. 

Libel dismissed. 



HANOVER NAT. BANK et al. V. OEEDITS COMMUTATION 00. et al. 

(Circuit Court. N. D. lowa, W. D. October 23, 1902.) 

1. Removal of Causes— Divehsity op Citizenship— Sepahable Contkotehsy. 
A suit In equlty by stockholders agalnst the corporation, its directors 
and another stockholder, who owns a majorlty of the stock, to enjoln 
the défendants from maklng certain dispositions and uses of the property 
and assets of the corporation, does not involve a separable controversy 
between complainants and the défendant stockholder which glves the 
latter the rlght to remove the cause Into a fédéral court on the ground 
of dlversity of citizenship, where complainants and the corporation are 
cltizens of the same state. 

On Motion to Remand to State Court. 

A. L. Beardsley, J. S. Huey, and Wright, Call & Hubbard, for com- 
plainants. 
Taylor & Burgess, for défendants. 

SHIRAS, District Judge. This suit in equity was commenced in 
the district court of Woodbury county, lowa, and upon the applica- 
tion of John C. Coombs was ordered to be transferred to this court. 
The motion to remand présents the question whether jurisdiction over 
the case was rightfuUy conferred on this court by the proceedings for 
removal. The record shows that the Crédits Commutation Company 
and the Combination Bridge Company, two of the défendants, are 
corporations created under the laws of the state of lowa, and É. A. 
Burgess was when the suit was commenced and continues to be a 
citizen of lowa. Under this state of facts, it is clear that the right 

IT 1. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robblns v. Ellenbogen, 18 0, 0. A. 86; Mecke v. Minerai Go., 35 
0. C. A. 155. 
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ot removal did not exist in favor of ail the défendants, as three of 
them were and are dtizens and résidents of the state and district 
wherein the suit was brought, and the right of removal can be predi- 
cated only upon the claim that the suit involves a separate controversy 
between the complainants and the défendant John C. Coombs, who 
is and was when the suit was brought a citizen of Massachusetts. In 
the pétition for removal it is averred: 

"That the sald controversy Is of the foUowlng nature, to "Wlt: The plain- 
tiffs, as stockholders only of the said Crédits Commutation Company, hâve 
by their pétition in equlty brought suit against sald Crédits Commutation 
Company, sald Combinatlon Bridge Company, and ail of said directors afore- 
said, and also against sald John C. Coombs, -who was not at the time of the 
commencement of thls suit and is not now elther an offlcer or dlrector ot 
elther of said défendant corporations, to enjoln and restrain ail of the de- 
fendants from in any manner using, approprlating, disposing of, hypothecat- 
ing, pledglng, mortgaglng, or selling any of the property of the said Crédits 
Commutation Company or of the said Combinatlon Bridge Company for the 
purpose of alding in any railroad enterprlse or enterprises tôt other alleged 
spéculations, or from In any manner carrylng out or adopting an alleged plan 
or purpose of said John C. Coombs to hypothecate, pledge, mortgage, or sell 
any of the assets or property of the sald Crédits Commutation Company, for 
the purposes of alding or joinlng In any railroad enterprlse or enterprises, or 
In any manner ustng any of the assets of elther of said companles for sald 
purpose or purposes, and from adopting or authorizing any scheme or plan 
whlch bas for its purpose to use elther the assets or crédit of said companles 
In ald of any railroad enterprlse or enterprises, or for any other alleged spécu- 
lation, and from selling any portion of said assets except for cash or its 
équivalent at Its true and fair value, and that your petltioner and the sald 
plaintlffs are actually interested In sald controversy, the plaintiflfs ownlng 
4,197 shares of the capital stock of the Crédits Commutation Company, and 
thls petltioner ownlng, as trustée, a large majorlty of the capital stock of 
said Company, to wlt, over 20,000 shares out of a total of less than 39,000 
shares, and the Crédits Commutation Company owns ail the stock of the 
Combinatlon Bridge Company." 

It certainly needs no argument to show that the Crédits Commu- 
tation Company is actually interested in a suit brought to restrain it 
and its ofïicers from making certain uses and dispositions of its prop- 
erty, and the averment in the pétition for removal is that the défend- 
ant Coombs, being the owner as trustée of a large majority of the 
capital stock of the Company, is interested in this controversy. 

This being so, it does not appear that there is a separable contro- 
versy in the case of such a nature as to enable the défendant Coombs 
to remove the suit into this court. 

Being without jurisdiction, ail this court can do is to remand the 
suit to the district court of Woodbury county. 
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THE PRANCESOO. 

THE F. W. MUNN, 

(District Ootirt, a D. PennsylTanla. October 21, 1902.. 

No. 36. 

1. ADMmALTTr-iJDBISI»|0'îtQN TO AWABD COSTS— DlSMISSAL OF LiBEL IN RBM. 

Wheré a court oï Àamiràlty has jùrlsdiction of the subject-matter and 
the parties In à suit in rem, the fact tliat It dismisses the llbel on the 
ground that no maritime lien arose under the facts shown does not 
. . ftPect its power to award costs agaiust the llbelant 

"' jii Admirâlty. Motion çoncerning Costs. 

Henry R. Edniunds, for Hbelant. 
' Horace L,. Chéyney, for respondent. 

J. B. McP#ERSON, District Judge. The Hbelant objects to the 
entry of a decree awardîiig costs agairist the bark, on the ground that 
the court was declared to be without jurisdiction, and is therefore with- 
out powerto enter a décree for costs: Bank v. Cannon, 164 U. S. 
319, 17 Sup. Ct. 89, 41 I* Ed:45i; Pentlarge v. Kirby (C. C.) 20 
Fed. 898. The objection, however, is, I think, fOUnded upon a mis- 
taken view of the situation. It is true that the court declared itself 
(116 Ped. 83) to be without "jurisdiction," but the jurisdiction spoken 
pf was "fp entertain the iibel in question," — ^that is, a libel in rem, — 
and was ^ttôt jurisdiction either of the subject-matter or of the parties. 
The subject-matter was a maritime contract, the breach of an exec- 
utory contract of towage, and the parties were within the territorial 
bounds of this district. The point decided simply was that the par- 
ticular form of action could not be sustainéd, as the next sentence of 
the opinion goes on to say, and I can only regret that my somewhat 
careless use of the word "jurisdiction" may hâve misled the libelant's 
cGunsel: The Monte A. (D. C.) 12 Fed. 336. 

The res^Jondent is entitled to costs, and a decree to that efïect may 
be entered. 

T 1. See Admiralty, vol. 1, Cent. Dl«. S 807. 
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CENTRAL STOCK TARDS CO. T. LOUISVILLB & N. R. CO. 

(Circuit Court of Appeals. Slxth Circuit July 8, 1902.) 

N». 1,070. 

1. Oabribrs of Live Stock— Delivkrt— Stock Yards. 

Where a rallroad company Uas, by building stock yards, or by contract 
with a stock yards company, made adéquate provision for the discharge 
of Its duty as a common carrier wlth respect to Uve stock shlpped over 
Its Une to a cîty, It Is not requlred by the common law to make dellvery 
of stock consigned to such city to Connecting roads for dellvery at other 
stock yards thereln. 

i. SaMB — DlSCEIMINATIOÎÎ — InTKRSTATK COMMERCE ACT. 

It is the duty of a carrier of Uve stock to provide reasonable facUitles 
for the unloadlng and care df such stock; and where it has done so, 
either by building stock yards of its own or by contract with a stock 
yards company, Its refusai to deliver stock to other stock yards in the 
same clty is not an unlawful discrimination, in violation of section 8 of 
the Interstate commerce act (24 Stat. 380). 

8. Samb— Connecting Railkoads— Intkrchangb of Trafpic. 

In the absence of statutory provision, the interchange of trafflc between 
two Connecting ralbroads is a matter for contract between them, and the 
courts hâve no power to compel such Interchange, or to 8x the terms on 
which it shall be made. Nor Is such power conferred upon the courts 
by the Interstate commerce act. 

4 Same— Interstate Commbhce— State Régulation. 

A State Is wlthout power to compel a rallroad company to transfer cars 
of live stock to a Connecting road at a point of connection wlthln the 
State, where the shlpment was received In another state, and Is, therefore, 
a subject of Interstate commerce. 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

This is a blll filed by the stock yards company against the rallroad company 
seeking a mandatory injunction requiring the railroad company to recelve, 
transfer, transport, and deliver shipments of Uve stock tendered to It outslde 
the State of Kentucky, consigned or tendered to be consigned to any points 
of physlcal connection between Its Une and the Une of the Southern Railway 
Company ta Kentucky, and designated for the Central Stock Yards or Its 
station In Kentucky; and In like manner to deliver, transport, and transfer 
such conslgnment to any person to whom it may be billed at said stock 
yards; and, further, to recognize the rlght of the consigner and the con- 
signée to change at any of the stations of the said company the destination 
of sàld Bhlpment, so as to make dellvery in the manner agreed upon at a 
point of physlcal connection between the Unes of the Southern Railway Com- 
pany and the LoulsviUe & Nashvllle Rallroad Company for dellvery to said 
Central Stock Yards; also seeking a temporary injunction and damages In 
the Bum of $3,000. The Central Stock Yards Company Is a duly organljsed 
cori>oratlon authorized to conduct a gênerai business In the state of Ken- 
tucky. The LoulsviUe & Nashvllle Railroad opérâtes in the statee of 
Kentucky, Tennessee, Alabama, Georgla, Mississippi, Louisiana, Florlda, 
Indiana, and Illinois as a common carrier. The Central Stock Yards Com- 
pany has located its plant Just outslde the clty of LoulsviUe, where It has 
fadUtles for receivlng, unloadlng, feedlng, and caring for Uve stock. This 
plant Is about nlne mUes from the terminus of the Southern Rallroad in the 
clty of LoulsviUe. It is further aUeged that the Southern Railway Company 
has establlshed a station, known as the "Central Stock Yards," at or near 
the location of the plant. The situation may be shown tn a gênerai way by 
the rough draft herewlth shown. 

If 4. State laws Interferlng with Interstate or foreign commerce, see note to 
McOanna & Fraser Co. v. Catizens' Trust & Surety Co. of PhUadelphla, 24 0. 
C. A. 21-37, pars. 18-5a 
118 F.— 8 
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A.— South LonlsTlÛe. 

B.— Fourth Street Crossing Southern Ballway 

and LofilSTlUe * NashTiUe. 
C.— Magnolia Avenue connection. 
D.— LoulsTllle A NashtlUe Kentucky Street 

Yards. .. 

E.— Junctlpn of two Southern Ballway llnes. 



F.— Bergen & Meehan Swlteh. 

G.— Central Stock Yards. 

Hj— Bourbon Stock Yards. 

EED LINKS - LonlSTlUe & NashTllIe Eall- 

road. (The red llnes are Indlcated by the 

dotted Unes.] 
BLACE LINES— Southern Ballway. 



The pointa of physlcal confection between the Unes of the Southern Rail- 
way Oomiiany and the Unes of the d,ef«idant are shown at F, B, and of 
the dlagram. The défendant Company refueed to reeeive stock from points 
outelde the stat« of Kentucjiy blUed to the Central Stock Yards Company, or 
to any person In its care, assertlng the right to dellver ail llve stock deslgnated 
for Loulsville pas^ing orer Its awa Unes at the Bourbon Stock Yards, shown 
on the map at H, wlth whleh company the défendant has a contract, — the 
LoulsTlUe & NashylUe Bailroad Company agreelng that it would not lease, 
rent, or sell wlthin the clty of Louis ville for the establishment of any other 
stock yards, or establish any other stock yards within or adjacent to said 
clty; that ItwiU dellver, and cause to be deUvered, so far as It legally may, 
ail llve stock shipped over the Unes of the défendant company consigned to 
the City of LoulsvlUe, and wlïl load ail stock for other persons at said city 
at said yards; prpvlding that, if the terms of such agreement should be in- 
vaUdated by any Judgment or order of the court, or by législative require» 
ment, tben the stpck -yards company should hâve no claims for damages 
agalnst the r«lln>ad company arlshig out of the terms of the contract The 
Central Stock Yards Company: Is a corporation, and was established by an 
agreement wlth tiie Southern Ballway Company, maklng It the stock yards 
of that company In Loulsville and vlclnlty. It Is dalmed that the com- 
plainant has a rlght to compel the shipment of llve stock and transfer of 
cars consigned to the Central Stock Yards Company at one of the points 
of physlcal connection wlth the Southern Ballway upon three grounds: (1) 
That such Is the légal duty of the défendant company as a common carrier. 
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(2) Because of the reqnirements of the aet to regulate commerce, passed by 
the congress of the United States on February 4, 1887, known as the "Inter- 
state Commerce Act." (S) By amended bill, tbat such is the duty of the 
corporation under the constitution and laws of the state of Kentucky. The 
circuit court dlsmissed the application for a temporary injunction, and after- 
wards dlsmissed the blU for want of jurisdiction In equity. Oomplalnant 
appeals. 

J. C. Dodd and W. M. Smith, for appellant. 
Helm Bruce and Ed. Baxter, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge (after stating the facts as above). The dis- 
cussion in this case has taken a wide range. In our opinion, it may 
be disposed in the solution of a few leading propositions, the first 
being : Is there a right, independent of a statute, to require the rail- 
road Company to receive the live stock for shipment to the Central 
Stock Yards, and to deliver the cars at a point of connection with the 
Southern Railroad in Louisville for transportation thereo? It is ap- 
parent from a considération of the testimony that the Central Stock 
Yards Company is primarily the stock yards of the Southern Railway 
Company. It is true the location is just beyond the city limits, but the 
business to be transacted is the Louisville business in the sale and for- 
warding of stock in thèse yards. The contract through which the 
Central Stock Yards originated is in the record, and there we find an 
agreement between the Southern Railway Company and the Central 
Stock Yards Company in which is recited the désire of the railroad 
Company to establish a gênerai stock dépôt "for the receiving and de- 
livery of stock at Louisville, Kentucky." After stipulations as to the 
réception and care of the stock, it is further provided that the railroad 
Company will establish the premises of the stock yards corapany as 
its stock dépôt for the purpose of handling live stock to and from 
Louisville, and agrées not to sell, lease, or use, or license to be used, 
any part of its ground in or adjacent to Louisville for the establish- 
ment of any other stock yards, or otherwise facilitate the establish- 
ment of any other stock yards in the city, and will establish no other 
stock yards dépôt at or near said city. The railroad company further 
agrées to establish Louisville rates to and from the premises of the 
said company on certain lines. It is apparent from thèse stipulations 
of the contract that the parties understood that the Central Stock 
Yards was intended to be, as in fact it is, a Louisville stock yards, to 
be used, as is recited in the contract, in building up the live-stock 
business to and from Louisville. We hâve no question that the Cen- 
tral Stock Yard is as distinctly a yard for the transaction of the busi- 
ness of receiving, keeping, and selling of stock at Louisville as is the 
Bourbon Stock Yards, established for the same purpose by contract 
with the défendant company. The question on this branch of the 
case is thus narrowed to the considération of the rights of the com- 
plainant to require of the Louisville & Nashville Railroad Company 
shipments and transfers to the Central Stock Yards Company, over 
the coimection with the Southern Railroad, of live stock whose desti- 
nation is Louisville. The peculiar duties of a common carrier of 
live stock are pointed out by Mr. Justice Field in North Pennsylvania 
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R. Co. V. Commercial Nat. Bank, 123 U. S. 727, 8 Sup. Ct. 266, 31 
L. Ed. 287. The animais cânnot be turned loose, or left without food 
or shelter in cars standing on the railroad tracks or sidings. They 
must be plâced in suitable quarters, where they can be fed and cared 
for under the charge of compétent agents. The nature of the prop- 
erty requires thèse services, essential to the discharge of the duty of 
the carrier in the safe transportation and delivery of live stock. For 
this purpose it is the duty of the carrier to make provision by suitable 
yards and proper equipment and compétent persons to manage and 
control thé care and delivery of the live stock. We perceive no reason ■ 
why this duty cannot be discharged by contract with proper persons 
or companies who shall undertake the same under the responsibihty 
of the carrier. Such a contract was enforced in Railroad Co. v. 
Struble, 109 U. S. 381, 3 Sup. Ct. 270, -27 L. Ed. 970. Justice Harlan 
observed in Stock Yards Co. v. Keith, 139 U. S. 128-136, il Sup. Ct. 
461, 464, 35 L. Ed. 73: 

"It did not concern them [the complainants] whetlier the railroad company 
duly malntain Btock yards or employed another company or corporation to 
supply the f acilities for receiving and delivering Hve stocli it was under the 
obligation to the public to provide." 

There is no showing of the inadequacy of the Bourbon Stock Yards 
Company in the matter of accommodations for receiving and caring 
for cattle, The défendant has there made provisions ample for the 
care of such stock with a company obligated to discharge the duties 
in this behalf requîred by the law of common carriers. Is the défend- 
ant obliged by law to make Louisville delivery at other points by 
making connections for other Louisville stock yards? We think this 
question must be answered in the négative. To ail intents it was so 
answered by this court in Butchers' & Drovers' Stock Yards Co. v. 
Louisville & N. R. Co., 14 C. C. A. 290, 67 Fed. 35. In that case 
the railroad company had entered into a contract with the Union 
Stock Yards Company, which made it the stock yards dépôt of the 
Louisville & Nashville Railroad Company at Nashville. A spur track 
had been rijn down Front street, in Nashville, for the accommodation 
of freight sliippers not handling live stock. About 40 feet from this 
track the Butchers' & Drovers' Company established an independent 
stock yards. The Butchers' & Drovers' Company sought a mandatory 
injunction to compel the railroad company to build or allow to be built 
a side track Connecting the spur track with the complainant's stock 
yards, there to deliver and receive cattle consigned or shipped by the 
complainant. The obtaining of the right of way and the expense of 
building the side track were not required of the défendant company, 
and are not éléments essential to the disposition of the case in the 
opinion rendered by Judge Taft. The contention of the railroad com- 
pany that, having established a live-stock dépôt in Nashville, for the 
réception and; delivery of stock in that city, it could not be compelled 
to receive and deliver from another dépôt in the city, was sustained. 
Judge Taft quotes from the opinion of Judge Harlan in Stock Yards 
Co. v. Keith, 139 U. S. 128, 11 Sup. Ct. 461, 35 L. Ed. 73, as follows- 

"We muBt not be understood as holding that the railroad company in tl)i>. 
case was under any legàl obligation to furnish, or cause to be furuished. 
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suilable and convenient appliances for receiving and delivoring live stock at 
overy point on its line in tlie city of Covington where persons engaged in 
V)uying, selling, or sliipping live stocls choose to establish yards. In respect 
to the mère loading and unloading of live stock, it is only required, by the 
nature of its employment, to furnish such facilitles as are reasonably sufS- 
cient for the business at tliat city. So far as the record discloses, the yards 
maintained by the appellant are, for the purposes just stated, equal to ail 
the needs, at that city, of shippers and consignors of live stock; and, if the 
appellee had been pprniitted to use them without extra charge for mère 
'yardage,' they v?ould hâve been without just grounds of complaint in that 
regard, for it did not concern them whether the railroad company itself 
maintained stock yards, or employed another company or corporation to 
supjiy the facilities for receiving and delivering live stock it was under obli- 
gation to the public to furnish. But, as the appellant did not accord to ap- 
pellees the privilèges they were entitled to from its principal, the carrier, and 
as the carrier did not offer to establish a stock yard of its own for shippers 
and consignées, the court below did not err in requiring the railroad company 
and the receivers to receive and to deliver live stock from and to the ap- 
pellees at thelr stock yards in the immédiate vieinity of the appellant's yards, 
when the former were put in proper condition to be used for that purpose, 
under such reasonable régulations as the railroad company might establish. 
It was not within the power of the railroad company, by such agreement as 
that of November 19, 1881, or by agreement in any form, to burden the ap- 
pellees with charges for services it was bound to render without any other 
compensation than the customary charges for transportation." 

We think this language is no less applicable to the case under con- 
sidération. The Louisville & Nashville Railroad Company has by 
contract arranged for the discharge of its duties to shippers of live 
stock at the Bourbon Stock Yards. The proof does not show that 
thèse accommodations are inadéquate, or the charges illégal. It 
would doubtless be convenient, and promote the business of dealers 
and shippers, if other facilities were afiforded; but we find in the law 
nothing aside from a positive statute that requires more ample pro- 
vision at the hands of the respondent. 

It is further alleged in the bill that the refusai to make Ihe desired 
shipping and transfer of stock to the yards of the complainant is a 
violation of section 3 of the interstate commerce act, which provides : 

"That it shall be unlawful for any common carrier subject to the provisions 
of this act to make or give undue or unreasonable préférence or advantage 
to any particular person, firm, corporation, or locality, or any particular de- 
scription of trafflc, in any respect whatsoever, or to subject any particular 
porson. company, flrm, corporation or localitj', or any particular description 
<rf: trafflc, to any undue or unreasonable préjudice or disadvantage in any 
î<>spect whatsoever. Every common carrier subject to the provisions of this 
act shall, according to their respective powers, afford ail reasonable, proper 
and equal facilities for the interchange of trafflc between their respective 
Unes, and for the receiving, forwarding and delivering of passengers and 
property to and from their respective Unes, and those Connecting therewith, 
and shall not discriminate in their rates and charges between such Connect- 
ing lines; but this shall not be construed as requiring any such common 
carrier to give the use of its tracks or terminal facilities to another carrier 
engaged in like business." 

The claini is that, having granted certain rights and privilèges to 
the Bourbon Stock Yards Company, this section guaranties equal priv- 
ilèges to the Central Stock Yards Company. This construction of the 
act is not sustainable. It is the duty of the railroad company to pro- 
vide reasonable facihties for the unloading and care of live stock. 
This duty it might discharge by itself furnishing sufïicient facilities, 
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or it might contract with others to make such provision. The re- 
spondent has chosen the latter course. By contract with the Bourbon 
Stock Yards Company it has provided facilities for the care of stock 
received ât Louisville. Thèse facilities cannot be denied to some and 
afiforded to others. But this is far from saying that it was the pur- 
pose of the law to dictate to common carriers the means by which it 
shall discharge its obligations to shippers. To hold otherwise would 
be, having regard to the présent case, to require the railroad company 
to make connections with as many stock yards companies as may see 
ût to provide facilities equal to those furnished by the company or its 
agents. This would be carrying the act far beyond its terms and pur- 
poses. Kentucky & I. Bridge Co. v. Louisville & N. R. Co. (C. C.) 
37 Fed. 6?i, 2 L. R. A. 289. 

Thèse considérations dispose of this branch of the case. If it could 
be regarded as one involving the right to require one railroad to inter- 
change trâffic with another, the position of the complainant would be 
equally untenable. At common law a railroad company is only bound 
to transport freight to its own terminus. The rule is thus stated in 
Atchison, T. & S. F. R. Co. v. Denver & N. O. R. Co., iio U. S. 667, 
4 Sup. Ct. 185, 28 h. Ed. 291 : 

"At common law a carrier Is not bound to carry except on hls own Une, 
and we thlnk It qulte clear that, if he contracta to go beyond, lie may, In 
the absence of statutory régulations to the contrary, détermine for hlmself 
what agencies he wlU employ. His contract is équivalent to an extension of 
hls Une for the purposes of bis contract; and If he holds hlmself ont as a 
carrier beyond hls Une, sa that he may be required to carry for ail allke, he 
may nevertheless confine hlmself in carrying to the partlcular route he chooses 
to use. He puts hlmself in no worse position, by extending his route with 
the half of others, than he would occupy if the means of transportation em- 
ployed were ail his own. He certainly may sélect his own agencies and his 
own associate for doing hls own work." 

It is averred in the bill that the Southern Railway Company has 
notified the respondent that it would be, and now'is, willing to be 
responsible from points of physical connection with the Louisville & 
Nashville Railroad for the delivery of such live stock and the collec- 
tion of ail charges on the same, and would promptly return to such 
points of connection ail empty cars, and would account for ail freight 
charges collected in the usual way. This may be true, and would 
possibly be a reasonable arrangement. But hâve the courts the right, 
m the absence of statute, to dictate to carriers the contracts they 
shall make in the înterchange of traffic, and to require such to be 
carried out as the courts deem reasonable ? The billing and transfer 
of freight from outside points over the two railroads is a matter of 
arrangement between them. The proportion of the joint tarifï each 
shall receive, the handling of cars, the liability of one to the other, 
and other matters, are to be determined by the contract between 
the parties. Each controls its own railroad, and may détermine for 
itself upon what terms ît will unité in a joint tarifï. No arrange- 
ment exists with the Southern Railroad for the transportation and 
delivery of cars of live stock to the Central Stock Yards, if that can 
be assumed to be a station on the line of the Southern Railroad; 
nor do we think a court of equity has the power to make one, and 
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supervise its exécution; nor has this right been conferred upon th»,. 
courts by the interstate commerce act. This doctrine is so thor- 
oughly established as to require no more than the citation of the 
authorities in support of it. Atchison, T. & S. F. R. Co. v. Denver & 
N. O. R. Co., iio U. S. (fyj, 4 Sup. Ct. 185, 28 L. Ed. 291 ; Express 
Cases, 117 U. S. i, 6 Sup. Ct. 542, 628, 29 L. Ed. 791; PuUman's 
Palace Car Co. v. Missouri Pac. R. Co., 115 U. S. 587, 6 Sup. Ct. 
194, 29 L. Ed. 499; Northern Pac. R. Co. v. Dustin, 142 U. S. 492, 
12 Sup. Ct. 283, 35 L. Ed. 1092; Kentucky & I. Bridge Co. v. Louis- 
ville & N. R. Co. (C. C.) 37 Fed. 567, 2 L. R. A. 289; Little Rock 
& M. R. Co. V. St. Louis, L ,& M. Ry. Co. (C. C.) 41 Fed. 559; 
Oregon Short Line & U. N. R. Co. v. Northern Pac. R. Co. (C. C.) 
51 Fed. 475; St. Louis Drayage Co. v. Louisville & N. R. Co. (C. C.) 
65 Fed. 39; Allen & Lewris v. Oregon R. & Nav. Co. (C. C.) 98 
Fed. 16. 

It is further alleged that the duty of complying with the complain- 
ant's demand rests upon the défendant company because of the re- 
quirements of the constitution of the state of Kentucky and the laws 
passed in pursuance thereof. Assuming, without deciding, that the 
Kentucky constitution and législation require the défendant company 
to receive, deliver, transport, and transfer freight to any point that is 
in physical connection with the tracks of another company, so that 
the complainant has, as to traffic originating in Kentucky, the right 
to require that the shipment be received and transported in accord- 
ance with the prayer of the bill, the question remains, hâve the Ken- 
tucky constitution and statutes any opérations beyond the limits of 
that state? The interstate commerce clause of the fédéral constitu- 
tion has given rise to much litigation and fréquent construction by the 
suprême court. It is thoroughly settled that the power of congress 
to regulate commerce is plenary, and no state has the right to regu- 
late purely interstate commerce. On the other hand, the state has 
the right to make provisions as to matters within its own boundaries 
intended as aids to commerce, not thereby regulating interstate trafl&c. 
Without undertaking to reconcile or consider the numerous déci- 
sions, we may refer to Mobile Co. v. Kimball, 102 U. S. 691, 26 L. 
Ed. 238. Mr. Justice Field, with his usual clearness, has called at- 
tention to the Sound rules of construction to détermine what is and 
what is not within the power of a state: 

"Perhaps some of the divergence of views upon this question among former 
judges may hâve arisen from not always bearing in mind the distinction be- 
tween commerce, as strlctly deflned, and its local aids or instruments or 
measures taken for its improvement. Commerce with foreign countries and 
among tfie States, strlctly considered, consista In intercourse and trafflc, In- 
cluding In thèse terms navigation and the transportatlon and transit of 
persons and property, as well as the purchase, sale, and exchange of com- 
modities. For the régulation of commerce, as thus deflned, tbere can be only 
one System of rules, applicable alike to tbe whole country; and the authority 
whlch can act for the whole country can alone adapt such a System. Action 
upon it by separate states la not, therefore, permlssible." Page 702, 102 U. S., 
26 L. Ed. 238. 

It is within the power of a state to require Connecting tracks be- 
twéen two railroad companies at an intersection for the transfer of 
cars used in the local business of such lines of railroad. This may 
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have been tiecessary for the accommodation of state commerce. Raîl- 
road Go. v. Jacobson, 179 U. S. 287, 21 Sup. Ct. 115, 45 L. Ed. 194. 
Sb it is compétent for a state tO require a railroad company to stop 
a ceriàih niinlber of trains each day at stations having a certain num- 
ber of inhaibitants, within the state. Such régulations do not inter- 
fère wJth thé delivery or transportation of passengers traveling be- 
tween States in such wise as to be régulations aflfecting interstate traf- 
fic. Xhe statute simply amounted to requiring three trains of the 
company to stop at the station named each day. Lake Shore & M. 
S._ R. _Co. V. Ohio, 173 U. S. 285, 19 Sup. Ct. 465, 43 L. Ed. 702. 
Lîkewise a state may require a telegraph company to deliver a mes- 
sage. Telegraph Co. v. James, 162 U. S. 650, 16 Sup. Ct. 934, 40 
L. Ed. 1105; But it is thoroughiy well settled that a state may not 
regulate interstate commerce, using the terms in the sensé of inter- 
course and the interchange of trafific between the states. In the case 
at bar we think the relief sought pertains to the transportation and 
delivery of interstate freight. It is not the means of making a phy- 
sical connection with other railroads that is aimed at, but it is sought 
to compel the cars arld freight received from one state to be delivered 
to anotheir at a particular place and in a particular way. If the Ken- 
tuçky constitution could be given any such construction, it would 
follow it eould regulate interstate commerce. This it cannot do. 

We reach the conclusion that no case was made justifying the relief 
prayed for, and that there was no error committed in dismissing the 
bill. Judgmcnt afïîrmed. 



GIBBS V. McNEBLEY et al. 

(Circuit Court of Appeals, Nlnth Circuit October 13, 1902.) 

No. 797. 

3 Anti-Trust Law— Gombinations in Restraint op Intbustatb Commerce. 

To render a combioation unlawful under the anti-trust act of 1890 [U. 

S. Comp. St. 1901, p. 3200], it need not be one wliich by Its terms refers 

to Interstate commerce, but it is sufflelent if its purpose and effect are 

necessartty to restraln interstate trade. 

2. Same. 

An association of manufacturers of and dealers in red cedar shingles 
in the state of Washington, formed for the purpose of controlllng the 
production and the price of such shlngles, which are made only in that 
state, but are prlncipally sold and used in othe» states, and which, by 
Its action In closlng the mlUs of its tnembers, has reduced the production, 
and bas also arbitrarily Increased the priées at which the product is 
sold, Isa comblnatlon li) restraint of Interstate commerce, and unlawful 
undértbë anti-trust law of July 2, 1890 [U. S. Comp. St. 1901, p. 3200]. 

In Errpr td the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Theplalntiff In error brought an action to recover damages against the de- 
fendants in error under the act of congress Isnown as the "Sherman Anti- 
Trust Act," ç^ July 2, 1890 [U. S, Comp. St. 1901, p. 3200], and alleged in his 
complalnt, as lils Ôrst cause of action: That for more than 10 years he had 

1 2. See MoiiopoUes, vol. 35, Cent. DIg. §§ 11, 13. 
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been a dealer in Washington red-cedar shlngles at tlie city of Tacoma In the 
State of Washington, conducting a gênerai business in such shingles, pur- 
«hasing them of the varions manufacturers thereof within tlie state of Wash- 
ington, and selling them to purchasers in other states of the United States 
and in certain foreign countries. ïhat his business was valuable; and that 
he was solely dépendent upou it for his llvelihood, and that he had acquired 
a wide clientage, and bad transacted a business amountiug to $100,000 a year, 
and had derived an annual profit therefrom of $3,000-, that the said Wash- 
ington red-cedar shingle is solely manufactured in the state of Washington. 
and has become an article of prime necessity and indispensable use to the 
people in the various states and countries named; and alleged that, during 
the first 10 mouths of the year 1890, 4,000,000,000 shingles were manufactured, 
of which 3,300,500,000 were manufactured for the purpose of selling and de- 
livering to purchasers outside the state of Washington, and were so sold and 
delivered. That the défendant the Washington Red-Cedar Shingle Manu- 
facturer»' Association was a voluntary association of the various manufac- 
turers and dealers in said shingles in the state of Washington, comprising 
a total of 108; that the association has a constitution and by-laws; that mem- 
bershlp is secured by paying a certain Initiation fee graded according to the 
number and character of shingie machines in use by the appiicant for mem- 
bershlp; that its officers are président, vice président, secretary, treasurer, 
and a central committee; that the défendants specifically named in the com- 
plaint are respectively such officers; that the powers of the committee were 
to hold meetings "and issue, from time to time, a minimum priée below which 
ail members agrée not to sell shingles to dealers or wholesalers," "to estab- 
lish a System of priées at which shingles must be sold to retail dealers," etc., 
"to order the closing down of ail mills, and to talie other neeessary steps to 
curtail the output of Washington red-cedar shingles, when in their judgment 
the supply should exceed the demand." For a second cause of action, the 
plaintiS in error alleged, in addition to the facts above set forth, that on or 
about August 15, 1899, the central committee adopted a schedule of priées 
for shingles, whereby the members of said association were required to and 
bound themselves to sell at the price so fixed, to wit: Extra A, $1.35 per 
1,000, Clears, $1.50 per 1,000, which price the plalntiff alleged was above the 
mariiet price; the marliet price then being Extra A, $1.20 per 1,000, and 
Clears, $1.35 per 1,000. That by reason of the said increase in priées the 
plaintiff was unable to carry on his business and supply the natural and 
ordinary demand for such shingles, or to purchase shingles at any other than 
the price so fixed, and he was injured tbereby in his business in the sum of 
$1,200. For a thlrd cause of action, the plaintiff, in addition to the facts 
above alleged, set forth that on November 11, 1899, for the purpose ot further 
increaslng the price of said shingles, the association ordered its mills to close 
down for the period of 60 days, which order was obeyed, whereby the trade 
in shingles was interrupted, and he was unable to purcliase shingles witli 
which to fin his orders, to his damage in the sum of $1,000. For a fourtli 
cause of action, in addition to the facts aiready set forth, the plaintiff alleged 
that the président, vice président, treasurer, and secretary, together with the 
«entrai committee, for the purpose of destroying the plaintlff's business, pub- 
lished resolutions adopted at a meeting of the central committee, charging 
the plaintiff with endeavoring to injure the marliet for Washington red-cedar 
shingles, and with haviug no money invested in his business, and as being 
without crédit and irresponsible, and not an honorable and legitimate dealer 
In such shingles, and that for the purpose of inducing ail wholesale and retail 
dealers in shingles in the states and foreign countries aforosaid to refuse 
to buy shingles of the plaintiff, and to induce the manufacturers of shingles 
to refuse to sell hini shingles, they printed and circulated through the mails 
the said resolutions, and published them in newspapers. And the plalntiff in 
«rror set forth in the compiaint the names of 2.53 persons to whom such cir- 
culars were sent. He alleged that the resuit of the conspiracy was to destrov 
his business, to his damage in the sum of $15,000. On February 2, 1900, tho 
defendants in the action, by their attorncys, filed a gênerai appearance with 
*he clerk on behalf of ail the défendants named in the compiaint. The dé- 
fendants McNeeley and Becl;man subscquently appeared separately, and 
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demurred to each cause of action In the complaint for want of Jurlsdictlon 
of the persons of the défendants, want of jurlsdictlon of the subject-matter, 
defeet of parties défendant, and the Insufflclency of the facts pleaded to 
constltnte Catises of action. Upon the last of thèse grounds of demurrer, the 
cause was presehted in the circuit court before Hanf ord, District Judge, and 
the demurrer wàs sustalned as to ail except the fourth cause of action. 102 
Fed. 594. TJpon that cause the cïtse afterward went to trial before Belllnger, 
District Judge, who directèd the Jury to retum a verdict for thé défendants 
In error upon the ground that the proofs dld not sustaln the causes of action, 
and that the comblaation described In the complaint is not one in restraint 
of Interstate commerce, so as to glve a rlght of action, under the provisions 
of the act of Jtily 2, 1890 [U. S. Comp. St. 1901, p. 8200], to one who bas been 
Injnred by a l^èsolutlon, passed and circulated, denouncing him for cutting 
priées, and also 'upon the ground that In the opinion of the court the alléga- 
tions in the ifourth causé of action were Insufflclent to constitute a cause of 
action. 107Ê'ed.2lO. 

T. O. Abbott and T. L. Stiles, for plaintiff in error. 
Charles O. Bâtes, Charles A. Murray, and John A. McDaniels, for 
défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The case having gone to trial before a jury on the fourth cause of 
action, and having been determined adversely to the plaintiff in error 
on the facts, and it being conceded that the demurrer to the first 
cause of action was properly sustained, the question which is hère 
presented is whether the facts alleged in either the second or the 
third cause of action in the complaint constitute a cause of action un- 
der the act of July 2, 1890, commonly known as the "Sherman Anti- 
Trust Act" [U. S. Comp. St. 1901, p. 3200]. The combination which 
is described in the complaint consists of a combination of manufac- 
turers and wholesale dealers in Washington red-cedar shingles, who 
réside and carry on their business within' the state of Washington, 
and sell and deliver goods to résidents of other states. It is not 
charged that the défendants in error, or any of them, hâve entered 
into any combination or contract with résidents of other states. The 
alleged right of the plaintiff in error to recover is based substantially 
upon the fact that the combination comprises ail the manufacturers 
and wholesale dealers within the state of Washington, and that they 
hâve combined and conspired together to fix an arbitrary price to 
wholesale and retail dealers for an article of merchandise used in 
interstate commerce, below which no one is permitted to buy or to 
sell, and that the price so fixed marks a distinct increase of the mar- 
ket price as it had stood theretofore, and that the association has as- 
sumed and exercised, and will continue to exercise, the power to shut 
down ail mills within the state at will, and for so long a time as it 
may deem necessary. Is this a combination in restraint of interstate 
commerce, such as is denounced by the statute? There can be no 
doubt that at common law it rs an unlawful combination in restraint 
of trade. It has the effect to diminish production, abolish compéti- 
tion, and enhance priées. Its illegality is not relieved by the fact that 
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it was induced by the keen compétition and the unprofitable condition 
of the shingle manufacturing business which existed before it was 
entered into, or by the fact that the priées fixed by the combination 
may hâve been reasonable. Manufacturing Ce. v. Klotz (C. C.) 44 
Fed. 721; Richardson v. Buhl, yj Mich. 632, 43 N. W. 1102, 6 L. 
R. A. 457; State v. Standard Oil Ce, 49 Ohio St. 137, 30 N. E. 279, 
15 L. R. A. 145, 34 Am. St. Rep. 541 ; People v. Milk Exchange, 145 
N. Y. 267; 39 N. E. 1062, 27 L. R. A. 437, 45 Am. St. Rep. 609; 
Harrow Co. v. Hench, 27 C. C. A. 349, 83 Fed. 36, 39 L. R. A. 299; 
Cravens v. Carter-Crume Ce, 34 C. C. A. 479, 92 Fed. 479. 

The anti-trust act goes as far, if net farther, than the çommon law, 
and déclares unlawful ail combinations in restraint of interstate trade. 
In order, therefore, to bring the combination which is under consid- 
ération within the interdiction of the act, it must appear that it is 
more than a mère combination in restraint of trade ; it must involve 
the restraint of interstate or international commerce. It is urged by 
the défendants in error that merchandise is not subject to the power 
of congress to regulate commerce until it is in actual transit from one 
State to another, and that matters occurring prior to the commence- 
ment of this final movement are not matters of interstate commerce, 
but are within the authority of the state, and are whoUy unaffected by 
other authority. Coe v. Town of Errol, 116 U. S. 517, 6 Sup. Ct. 
475, 29 L. Ed. 715; Kidd v. Fearson, 128 U. S. i, 9 Sup. Ct. 6, 32 
L. Ed. 346; and other cases are cited in support of that view. But 
in Robbins v. Taxing Dist., 120 U. S. 489, 497, 7 Sup. Ct. 592, 30 L. 
Ed. 694, it was said: "The negotiation of sales of goods which are 
in another state, for the purpose of introducing them into the state 
in which the negotiation is made, is interstate commerce;" and the 
case of Addyston Pipe & Steel Co. v. U. S., 175 U. S. 211, 20 Sup. 
Ct. 96, 44 L. Ed. 136, is authority for the proposition that the power 
of congress to regulate commerce is not confined to goods that hâve 
begun their movement out of the state in which they are manufac- 
tured, but that it extends to negotiations and contracts made pre- 
liminary to the manufacture, sale, and shipment of goods in interstate 
commerce. The court in that case had under considération a com- 
bination between manufacturers located in différent states. The com- 
bination comprised six corporations, and it was entered into for the 
purpose of raising prices of steel pipe in certain designated states. 
Their method of business required the delivery of pipe by the seller 
at the place where it was to be used by the buyer, and included in the 
prîce the cost of delivery. By the terms of the combination, contracts 
were to be made, after public letting, at the home and in the state of 
the buyer. Requests for bids were to be submitted to a central com- 
mittee, which was to fix a price, and the contract was to be awarded 
to that member of the combination who would agrée to pay, for the 
benefit of the other members, the largest bonus. This was the method 
of business except in certain designated reserved states, in which the 
successful bidder was to be designated, and the price and bonus were 
to be fixed by the association. The agreement of the association re- 
strained every défendant, except the one selected to receive the con- 
tract, from making a contract for pipe with the intended purchaser. 
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With res|)ect to the sales in the states in which the mills of the de- 
fendant were situated, the effect of the agreement was to bind at least 
three, if hot more, of the défendants to make no contract at ail in 
those States for the sale and delivery of pipe in another state. In 
short, the agreement had the efifect to restrain at least three, some- 
times four, sometimes five, and sometimes ail, of the défendants in 
Interstate trade, which otherwise they woiild hâve been permitted to 
engage in, in selling in one state pipe to be delivered from another state 
at pric.es to be determined upon from compétition and at market rates. 
There were other restrictions in the combination, not necessary hère 
to be further specified. The court held that the association was a 
contract, combination, or conspiracy in restraint of trade, as the terms 
are understood in the act, and that the subject-matter of the restraint 
was not articles of merchandise or their manufacture, but contracts for 
the sale of such articles, to be delivered across state lines, and the 
negotiations and bids preliminary to the making of such contracts ; 
ail of which are interstate commerce. The court said : 

"If, therefore, an agreement or combination directiy restralns not alone the 
manufacture, but the purchase, sale, or exehange of the manufactured com- 
modlty among the several states, It Is brougbt within the provisions of the 
statute." 

Thé défendants in error rely upon the case of U. S. v. E. C. Knight 
Co., 156 U. S. I, 15 Sup. Ct. 249, 39 L. Ed. 325. That case arose 
upon a bill in equity fîled by the United States under the anti-trust 
act to enjoin the défendants from continuing a combination which 
comprised substantially ail the sugar refineries of the country for 
refining raw sugar. The bill alleged that the American Sugar-Refin- 
ing Company had purchased the stock of four other sugar-refining 
companies with shares of its owh, and that thereby it acquired almost 
the complète control of the manufacture of refined sugar in the United 
States. It was the object of the suit to cancel the agreements of 
purchase, to cause the redelivery of the stock to the former owners 
thereof, and to enjoin the further performance of the agreement. The 
court denied the relief which was prayed for, and held that the com- 
bination was nOt within the prohibition of the statute for the reason 
that the agreement related only to the manufacture of refined sugar, 
and not to its sale. The chief justice, in delivering the opinion of the 
court, said: 

"Commerce succeeds to manufacture, and Is not a part of It. The power 
to regulate commerce Is the power to prescribe the rule by which commerce 
shall be governed, and Is a power independent of the power to suppress mo- 
nopoly. But It may operate in repression of monopoly wherever that cornes 
within the rules by which commerce Is governed, or whenever the transaction 
is itself a monopoly of commerce. • • * The fact that an article is manu- 
factured for export to another state does not of itself make It an article of 
interstate commerce, and the intent of the manufacturer does not détermine 
the time when the article or product passes from the control of the state^ 
and belongs to commerce." 

The chief justice proceeded to say, further : 

"What the lâw strucli at was comblnations, contracts, and conspiracies to 
monopolize trade and commerce among the several states or with foreign 
nations, but the contracts and acts of the défendants related exclusively to 
the acquisition of the Philadelphia refineries and the business of sugar refiu- 
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liij: il) Pemisylvanla, and bore no direct relation to commerce between the 
Ktates or with foreign nations. ïlie objeet was manlfestly private gain in 
the manufacture of the commodity, but not through the coutrol of interstate 
or foreign commerce. * * * There was nothing in the proofs to indicate 
any intention to put a restraint upou trade or commerce, and the fact, as we 
hâve seen, that trade or commerce might be indirectly afCected, was not 
enough to entltle complainants to a decree." 

The purport of this language of the court is to mark a distinction 
between a restraint upon manufacturing and a restraint upon in- 
terstate commerce in a manufactured article, and to hold that the 
power of congress to regulate commerce extends only to the latter. 
If the défendants in that case had combined for the purpose of not 
only regulating the manufacture of refined sugar, but the price at 
which it should be furnished to purchasers in otlier states, a différent 
case might hâve been presented. There was notliing in the case as 
it was presented to show that the combination contemplated a rég- 
ulation of priées of merchandise which was to enter into interstate 
commerce, or a restraint of the trade in merchandise in such com- 
merce. There w'as before the court only a combination to manu- 
facture, which might or might not resuit in an increase of priées, and 
the court held, therefore, that commerce was only indirectly afïected. 
Mr. Justice Peckham, in delivering the opinion of the court in the 
Addyston Pipe & Steel Co. Case, said : 

"It Is the sale and delivery of a certain kind and quality of pipe, and not 
the manufacture, which is the material portion of the contract, and a sale 
for delivery beyond the state makes the transaction a part of interstate com- 
merce," 

— And, distinguishing that case from the E. C. Knight Co. Case, said, 
of the combination in the latter case, that its direct purpose was the 
control of the manufacture of sugar ; and added : 

"There was no combination or agreement In terms regarding the future 
disposition of the manufactured article, nothing looklng to a transaction in the 
nature of Interstate commerce." 

In thèse words the court marked the Umit of the doctrine of the 
E. C. Knight Co. Case. The plain intimation from the language of 
the court is that, if there had been in that case a combination or 
agreement in terms regarding the future disposition of the manu- 
factured article across state lines, there would hâve been added the 
essential clément to make it a combination affecting interstate com- 
merce. 

The gfround upon which the court held that the combination of 
manufacturers in the Addyston Pipe & Steel Co. Case restrained in- 
terstate commerce was the fact that it was made in contemplation 
of the transaction of future business between citizens of différent 
states and the negotiation of sales, to be made in one state, of goods 
to be delivered therein from another. While there was in that case 
no particular contract for furnishing pipe or fixing its price in the 
contemplation of the parties to the combination at the time when it 
was made, the court referred to the fact that it was the purpose of 
the combination to abolish ail compétition, and said: 

"The direct and immédiate resuit of the combination was, therefore, neces- 
sarily a restraint upon interstate commerce in respect of articles manufae- 
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tured by any of the parties to It, to be transported beyond the state In which 
they were made." 

The présent case differs in important aspects from botli the E. C. 
Knight Co. Case and the Addyston Pipe & Steel Co. Case. It 
occupies a ground intermediate between. The combination which 
it présents is more than a mère combination to manufacture, such as 
was before the court in the E. C. Knight Co. Case, and it laclss some 
o£ the îeatures of the Addyston Pipe & Steel Co. Case, in that it 
contains no express provision for the transaction of business across 
State lines; it does not by its terras refer to the sale or delivery of 
shingles elsewhere than in the state of Washington. But can it be 
said that such sales and delivery were not within its contemplation, 
and are not directly afïected by it? The défendants in error were 
engaged in manufacturing a product of which, as they well knew, 
more than 80 per cent, was to be sold, delivered, and used in states 
other than that of its manufacture. They were in the business of 
selling and delivering shingles to purchasers in other states. In 
fixing a list of priées they fiixed it not alone for domestic trade, but 
for external commerce as well. The inévitable resuit of the com- 
bination is to enhance the price and restrain the trade of shingles in 
ail the states. In the E. C. Knight Co. Case it was held that a 
monopoly to manufacture did not necessarily affect Interstate com- 
merce. The reason for so holding is apparent. From the création 
of a monopoly to manufacttu-e, it does not necessarily follow that 
interstate commerce in the monopolized article will in any degree 
be interfered with. The total production of the manufactured arti- 
cle and its price may, notwithstanding the monopoly, remain unaf- 
fected. In that case it was said, "There was nothing in the proofs 
to indicate any intention to put a restraint upon trade or commerce." 
But this cannot be said of a combination of manufacturers in one 
state who agrée to arbitrarily increase the price and diminish the 
total output of a manufactured product which is made only in that 
state, but which is principally bought and used in other states. The 
intention to put a restraint upon interstate commerce in such a case 
is évident, and the restraint is not indirect, but direct, and it is the 
necessary and inévitable resuit of the combination. 

We do not think that the act contemplâtes that the combination 
therein made unlawful must be one which shall by its terms refer 
to interstate commerce. It is enough if its purpose and efïect are 
necessarily to restrain interstate trade. If it were otherwise, ail com- 
binations in restraint of interstate trade might be so expressed in 
words as to avoid the statute. The true test would seem to be, not 
what the agreement professes, but what it accomplishes. This com- 
bination must be dealt with in view of the known facts which sur- 
rounded it when it was formed, and which still attend it. It is impossi- 
ble that the parties to it had in view only domestic trade. They must 
hâve had in contemplation the market which they had theretofore 
had, and which they would continue to hâve, and which, as they well 
knew, was principally without the limits of their own state. It is 
immaterial that ail the parties to the agreement were résidents of 
the same state. It is not the place where the parties réside that dis- 
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tinguishes the combination, and lends to it the features of a com- 
bination in restraint of interstate trade. A case in point is Chesa- 
peake & O. Fuel Co. v. U. S., 115 Fed. 610, recently decided by the 
circuit court of appeals for the Sixth circuit, in which the court held 
illégal under the anti-trust law, both as in restraint of interstate 
commerce and as tending to create a monopoly, a combination be- 
tween a fuel company, a corporation of the state of West Virginia, 
and 14 corporations, persons, and firms of that state, who were in- 
dependently engaged in producing coal and coke in a district on the 
Une of a railroad. The combination stipulated that the company 
was to handle for a term of years the entire output of the members 
of the association, which was to be shipped to the western market 
over said road, and that it should sell the product of no competing 
mines, and it provided that a minimum price for the sale of the coal 
and coke shonld be fixed from time to time by a committee of the 
association, which price the fuel company agreed to pay, and in 
addition thereto agreed to obtain as large a profit as possible, and 
to account to the association for ail thereof above a fixed sum per 
ton, which it was to retain as its compensation. We hâve not over- 
looked certain expressions of the court in the E. C. Knight Co. Case, 
where it was said that congress did not attempt, by the act of July 
2, 1890, "to limit and restrict the rights of corporations created by 
the States, or the citizens of the states, in the acquisition, control, 
or disposition of property, or to regulate or prescribe the price or 
priées at which such property or the products thereof should be sold" ; 
and where it was further said that contracts "to raise or lower priées 
or wages might unquestionably tend to restrain external as well as 
domestic trade, but the restraint would be an indirect resuit, how- 
ever inévitable and whatever its extent, and such resuit would not 
necessarily détermine the object of the contract, combination, or con- 
spiracy." We think the court, in using this language, had in view 
combinations to raise priées which might be made without spécial 
référence to interstate trade, and which would only indirectiy afïect 
it. The combination in the case before the court is more than a 
combination to regulate priées ; it is a combination to control the 
production of a manufactured article more than four-fifths of which 
is made for interstate trade, and to diminish compétition in its pro- 
duction, as well as to advance its price. Thèse features, we think, 
détermine its object, and bring it under the condemnation of the 
law. The plaintifl: in error is in the business of buying the man- 
ufactured article in the state where it is manufactured, and selling 
it to purchasers in other states. The acts charged against the de- 
fendants in error interfère with his "contracts to buy, sell, or ex- 
change goods to be transported among the several states," — con- 
tracts which are made and negotiated between the plaintiff in error 
and his customers in varions states, — and the acts of the défend- 
ants are in restraint of the interstate commerce in which he is en- 
gaged. We think the complaint states a cause of action. We find 
no error in the ruling of the circuit court in denying the motion of 
the plaintifï in error for an order granting the default of ail the de- 
fendants in error except E. J. McNeeley and Victor H. Beckman, 
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and gr9.iîtîng Bâtes & Murray leave to withdraw their gênerai ap- 
péâl-ânce entefed on behalf of ail of the défendants in error, and to 
so amend the same as to tnake said appearance for and on behalf of 
McNeeley and Beckman bnly. 

The judgriient of the circuit court îs reversed, and the cause rc- 
mandèd for further procçedings not inconsistent with the foregoing 
views. 



PIKE V. GRBGORÏ et al. 

(Carcnit Court of Appeals, First Circuit. October 16, 1902.) 

No. 403. 

1. Afpeaii Bond— Extent of Liabilitt— Intkhest. 

An appeal bond in the usual form, glven on appeal from a decree 
awarding to one of thé parties a f und wliich bas been paid into the 
registry of the Court in Interpleader proceedings and deposlted at interest, 
does not blnd the appellant, on an atHrmance, to pay interest on such 
(und not awarded by the appellate court, in the absence of proof of mis- 
conduçt on bis part, like unreasonable or vexations delay in prosecuting 
the appeal, where the appellee has received the fund, wlth Its ac- 
cumulations. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

Thomas H. Talbot, for plaintifï in error, 
Francis A. Brooks, for défendants in error. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, 
District Judges. 

ALDRICH, District Judge. There being a dispute as to who was 
entitled to hâve certain funds belonging to the estate of the late Fréd- 
éric A. Pike, proceedings wére instituted, including interpleader, to 
détermine the questions of right. During the pendency of such pro- 
ceedings, and while the fund of sqmething like $37,000 was in the 
registry of the circuit court, and deposited under circumstances where 
the use thereof was added to the principal, the défendants executed 
appeal bonds containing the usual condition to prosécute to effect, and 
answer a!l damages and costs if there should be a failure to make the 
appeal good. 

The final resuit of the litigation was favorable to this plaintifï, and 
on the 26th of September, 1896, she received, under a decree of court, 
together with her taxable costs, the fund in the registry, amounting 
to $39,440.77, including something Uke $1,500 which the fund had 
earned while in the custody of the law. 

The plaintifï now claims that, as the défendants did not prevail upon 
appeal, she is entitled to recover from them, under the condition of 
the appeal bonds, damages as interest at the statutory rate from the 
date of the decree from which the appeal was taken until the final judg- 
ment upon or after appeal. 

The question of interest was recently discussed by this court in 
Hutchinson v. Otis, 115 Fed. 937, where no interest was allowed. 
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We hâve not considered the distinct question whether înterest on 
money detained or withheld by order of court can be recovered in a 
suit on a supersedeas bond unless it bas been first awarded by the 
appellate tribunal in the original cause. This point has not been 
brought before us by counsel, and we hâve not found it necessary 
to give it considération. 

In the case at hand there was a fund about which there was a seri- 
ous légal controversy. Pending the continuance of the controversy 
the fund was in the custody of the law by order of court, and earning 
interest. At the end of the litigation the prevailing party took the 
fund, with the accumulations of use. 

The decree from which the appeal was taken was not a judgment 
or money decree against thèse défendants, but a decree adjudging to 
the plaintiflf the fund in dispute. There is therefore very little, if any, 
analogy between the case under considération and the cases upon 
which the plaintifif relies, which involved verdicts or judgments against 
the party who took the appeal, and which carry interest by force of 
law. 

The grounds for recovery of interest hâve been stated in a gênerai 
way to be (i) where the contract provides for it , (2) where it is given 
by statute ; (3) as damages ; (4) where the conduct of a party merits 
its allowance ; and (5) where a party has in his possession a fund be- 
longing to another, and makes interest thereon. This may not be a 
complète or strictly accurate statement of ail the grounds, but it is 
sufficient to illustrate the gênerai grounds upon which interest is al- 
lowed ; and the plaintiff, upon the facts, does not bring herself within 
any principle which carries to her the right to recover. 

The ground, if any, for recovery of interest as damages in such a 
case as this, unless it be fîrst awarded by the appellate court, would be 
•misconduct, like unreasonable delay through a vexatious prosecution 
of appeals or other proceedings, and there was no évidence to warrant 
submitting the case to the jury on that ground. Indeed, such ground 
was not even suggested as a ground of recovery, and the plaintifif 
placed her claim for interest squarely upon the provisions of the bonds. 
The. cases upon which the plaintifï principally rehes are not in point, 
for the reason that they relate to a right of recovery from an adverse 
party merged in a judgment, and to a situation where the interest is 
based upon and follows the judgment against the party, which is 
afterw'ards affirmed ; while hère the claim of the plaintifï for interest 
is not based upon any judgment against the party, but upon a contract 
or bond which does not express interest ; nor does such a bond carry 
interest by implication, where the money upon which the interest 
claimed is not recovered from the party, but decreed to the plaintifï, 
through interpleader, from a fund in the custody of the law, together 
with its earnings. So far as the record shows, there was a controversy 
in good faith between the parties as to the distribution of an estate of 
a deceased person, and under such circumstances we see no principle 
of law or equity which imposes liability upon one of the contestants 
to pay interest upon the fund which was in the registry during the 
controversy, by order of court, or which entitles the other party to a 
greater use than the fund was earning, unless the controversy was pro- 
118 P.— 9 
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longed to an extent whefe ît can be saîd to be merely for delay, and 
thât it was véxatious and unreasonable, 

The plaintiiï aiso relies updn rules 33 (3 Sup. Ct. xiii) and 29 (3 Sup. 
Ct. xvi) of the suprême court, and rules 13 (3I C. C. A. liii, 90 Fed. 
liii) and 30 (31 C. C. A. clxviii, ^o Fed. clxviiij of the circuit court of 
appeals for this circuit. Thèse rules of court are intended to provide 
for reàsonable security to the parties, and do not always détermine the 
ultimate question of right betweeh them ; and we assume that neither 
the provision in the rules as to "interest" pending appeal, nor the pro- 
vision as to "just damages for delay," was intended to establish the 
right of recovery of interest as damages in a case like this. 

There being no liabilit;i of the défendants to pay interest upon the 
fund in question, in the absence of évidence of véxatious delay, and 
ail thé other conditions of the bonds having been complied with, there 
was no breach. 

The judgment of the circuit court is afïirmed. 

WEBB, District Judge, concurred in the conclusion of the court 
before he resigned. 



THE GEETRUDID. 

(Circuit Court of Appeals, Plrst Circuit. July 29, 1902.) 

No. 426. 

L Collision— Dangbrotjs Mhthod of Towing— Extbaordinakt Caeb Rk- 

QUIRED OV TCG. 

The raie reafflrmed that an océan tug, whlch places two tows on a 
Blngle Une coVerlng In ail 1,500 feet In length, will be held to the exercise 
of the extrême care to avold collisions whlch such dangerous uiethod of 
towing reriders necessary. 
Il Bame— Buhden of Proof to Establibh Pault. 

The rûle applled that a prépondérance of the évidence Is necessary to 
suBtaln a daim made by one vesael agalnst another lu a case of col- 
lision. 

8. SaMB— SCHOONBR AND Tow Crossino. 

Evidence held insufflfclent to sustaln the clalm of a tug that a schooner 
was gullty of contribntory fault for a collision wlth a tow, notwlth- 
standlng the presumption agalnst the schooner arising from the fact that 
her deck was not properly manned, and that the testimony of her wlt- 
nesses was contradictory. 

Appeal from the District Court of the United States for the District 
of Rhodé Island. 

Samuel Park and Edward S. Dodge, for appellant. 

Frank Healy (Archibald C. Matteson, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges. 

PUTNAM, Circuit Judge. This is a case of collision, in which 
the décision of the district court (112 Fed. 448) was against the 

Ï2. Bee Collision, voL 10, Cent. Dig. { 275. 
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steamtug Gertrude, charging her with the entire damages, and she 
alone has appealed. She does not now raise any question as to her 
own fault, but she charges that the vessel with which she came in 
collision, the schooner Lottie, was also guilty. This sufficiently ap- 
pears by the closing paragraph of the brief of the appellant, to the 
efïect that the decree below should be reversed, and that one should 
be ordered that the L,ottie recover but one-half damages. 

The collision occurred about lo o'clock in the evening of No- 
vember 27, 1897, at a part of Long Island Sound which is thickly 
crowded with vessels. The Gertrude is described in her answer as a 
large and powerful seagoing steamtug, having in tow the barges J. 
R. Silliman and Busy, there being about 160 fathoms of hawser be- 
tween the Gertrude and the Silliman, and about 75 fathoms between 
the Silliman and the Busy ; the Silliman thus holding the intermediate 
position. The schooner was of about 155 tons burden, and was 
heavily laden with 2,900 barrels of lime. The tug and tow were pro- 
ceeding easterly at the rate of about fîve knots. The schooner was 
proceeding westerly, closehauled, at about seven knots. The even- 
ing was fresh, but, with that exception, it was not other than an or- 
dinary November night. 

It will be perceived that the tug and her tow covered about 1,500 
feet. We hâve several times urged on the attention of ail who might 
corne within range of our opinions the extremely dangerous char- 
acter of this method of navigation, and the conséquent extrême care 
to which we must hold a tug under thèse circumstances, although we 
hâve no power of prohibition, in the absence of congressional action. 
This case impresses us anew with the necessity that the courts should 
hold a firm hand, and, indeed, with the propriety of congressional in- 
terférence. As the resuit of the collision, the Silliman was sunk, and 
ail hands on board lost. What was the number of her crew has not 
been brought to our attention ; but it appears that three men con- 
stituted the entire crew of the Busy, hardly more than a single watch, 
and that she had no resources for going to the relief of the Silliman, 
ail of whose crew were drowned before her eyes. The Lottie was 
sunk with, as we understand, the loss of one life out of a crew of 
six. 

In this case the deck of neither vessel was properly manned ât the 
time of the collision. The tug was absolutely regardless of the rules 
which were laid down with référence to seagoing steamers in The 
Oregon, 158 U. S. 186, 193, 15 Sup. Ct. 804, 39 L. Ed. 943, and 
séquence, and enlarged on by us as applied to a tug and tow of the 
character at bar in The Samuel Dillaway, 38 C. C. A. 675, 98 Fed. 
138, 141, 142. Indeed, so négligent were both vessels in this par- 
ticular, and also so uncertain and contradictory among themselves 
were the witnesses in behalf of each, that, in view of what we hâve 
said at various places, especially in The Samuel Dillaway, at page 142, 
98 Fed., page 675, 38 C. C. A., and in The Columbian, 41 C. C. A. 
150, 100 Fed. 991, 997, as to the presumptions against proofs coming 
from vessels which disregard settled rules as to the proper manning 
of their decks, it is doubtful whether, if this case were one of new 
impression before us, we would not refuse to hold that either had 
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maintained the burden resting on it of proving the other guilty of 
fault. However, this is not open to us. 

In The Columbian, ubi supra, we referred, at page 997, 100 Fed., 
page 150, 41 C. C. A., somewhat to our views with référence to the 
'xtreme rule first laid down in The City of New York, 147 U. S. "72, 
85, T^ Sup. Ct. 211, 37 L. Ed. 84, as to the presumption on the whole 
case , gainst a vessel confessedly in fault, as the Gertrude was on 
the record before us. While we hâve never attempted to apply the 
rule as . hère stated, yet we called attention in The Charles L,. Jeffrey, 
5 C. C. A. 246, 55 Fed. 685, 686, to the proposition that "when one 
vessel makes a claim against another in the case of a collision ad- 
miralty courts are bound by the rule which forbids any other court 
from condemning any one in damages except in behalf of a party 
who supports his demand by a prépondérance of évidence." The 
only question we hâve on this appeal is within the terms of this cita- 
tion from The Charles L. Jeffrey, in that the issue before us is a 
claim on the part of the Gertrude against the Lottie, in respect to 
which claim we are forbidden from condemning the Lottie in dam- 
ages unless the Gertrude supports it by a prépondérance of the case. 
The learned judge whose décision has been appealed from was of 
the opinion that there is positive évidence that the Lottie, who was 
ordinarily bound to keep her course, did exécute the only proper 
maneuver to avoid coUision, and executed it promptly. It is not 
necessary to go to that extent. It may be that, if we undertook to 
do this, we would be confronted by the presumptions to which we 
hâve already referred, arising from the facts that the Lottie's deck 
was not properly manned, and that the testimony of her own wit- 
nesses are contradictory in serious respects as toward each other. 
However, giving ail the weight that should be given to the pre- 
sumption arising against a vessel on account of her lack in thèse 
respects, it is enough for us to say that we are not satisfied, on the 
whole case, that the Gertrude has sustained the prépondérance which 
rests on her. We might go even further, and hold that the Gertrude 
put the Lottie in extremis, and therefore apply, as we applied in 
The Columbian, at page 994, 100 Fed., page 150, 41 C. C. A., the 
case of The Umbria, 166 U. S. 404, 420, 17 Sup. Ct. 610, 41 L. Ed. 
1053, to the effect that, when a heavily laden schooner is shown to 
hâve been threatened by a tow hke this at bar, "whatever she might 
hâve attempted might, for aught that she could foresee, hâve proved 
to hâve been the very thing she ought not to hâve done." Indeed, 
the whole line of reasoning in The Columbian with référence to the 
alleged fault on the part of the schooner Ella M. Doughty, especially 
sô far as it relates to the effect of the facts of the insufïicient man- 
ning of her deck and of the conflicting nature of her testimony, ap- 
plies closely to the case at bar. 

The decree of the district court îs affirmed, witb interest, and the 
costs of appeal are awarded to the appellee. 

WEBB, District Judge, sat at the hearing of this cause, but re- 
signed before it was decidcd. 
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WM. G. ROGERS CO. et al. v. INTERNATIONAL SILVER 00. 

(Circuit Court o£ Appeals, First Circuit. November 6, 1902.) 

No. 434. 

1. Uhpair Compétition— Joint Liabii.ity. 

A person wlio establishes a business for the purpose of engaging in 
unfair compétition wlth an older concern by reason of the simllarity be- 
tween liis name and that used by sucli concern as a trade-marli, and 
afterwards transfers such business to a corporation in wliich he becomes 
a stockliolder, is liable to be enjoined with the corporation with respect 
to a continuée unfair compétition. 

2. Pkeliminart Injunction — Validitt — Rbview on Appbal. 

A temporary injunction ordinarily relates to conditions as they exlst at 
the time It was ordered, and the fact that its terms may be broad, as ap- 
plied to certain possible future contingencies, is net a ground for the 
reversai. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Samuel J. Elder and Edmund A. Whitman, for appellants. 
Charles E. Mitchell and Hiram R. Mills (John P. Bartlett, on the 
brief), for appellee. 

Before PUTNAM, Circuit Judge, and BROWN and LOWELL, 
District Judges. 

PUTNAM, Circuit Judge, This is an appeal from an order of the 
circuit court directing an ad intérim or temporary injunction. 113 
Fed. 526. Except for two or three matters to which we will refer, 
the facts are stated in the opinion of the learned judge who disposed 
of the case in the circuit court, with whose conclusions, as well as 
with his reasons therefor, we are entirely satisfied. 

It is claimed that the business inaugurated by William G. Rogers 
was bona fide, and that, being such, it stood after its transfer to the 
respondent corporation with ail the same rights as before its transfer. 
There is nothing that shows any particular finding below on this 
proposition; but the very small amount for which ail the assets of 
Rogers were transferred to the corporation, as well as some other 
facts to which it is not necessary to refer, establish, on the présent 
record, beyond any reasonable doubt, that the purpose of Rogers, 
from the incipiency of the business, was as stated in the complain- 
ant's bill, and was not bona fide, in the sensé in which such an ex- 
pression is used by the courts with référence to protecting estab- 
lished commercial or manufacturing interests. The circuit court was 
right in holding that Rogers was a joint tort feasor with the cor- 
poration to which he assigned his apparent business interests. 

The respondents also press upon us the question of lâches. Lâches 
is often fatal on an application for a temporary injunction when 
it would not be on final hearing. Of course, even where a complain- 
ant's right is clear, he cannot always, by the interposition of inter- 

1 1. TJnfair compétition, see notes to Scheuer v. Muller, 20 0. G. A. 165, and 
Lare v. Harper, 30 C. O. A. 376. 
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locutory proceedings, suddenly arrest a commercial or manufacturing 
business which has been built up or inaugurated, with any considér- 
able expenditure, during his silence, if he had been informed of the 
facts. The firesent case, however, shows that the complainant was 
vigilant in ascertaining the facts with référence to William G. Rogers, 
and that as soon as they were ascertained it proceeded promptly. It 
also shows that meanwhile no new commercial or manufacturing in- 
terests hâve been inaugurated, because ail that was done was a con- 
tinuance of an old manufacture under the name of the new corpora- 
tion. In the présent record there is no such case of lâches as defeats 
the rights of the complainant, in other respects clear. 

It is also maintained that the injunction granted by the circuit 
court, in so far as it relates to William G. Rogers, was toc broad, 
in that it would prevent his pursuit of a legitimate business under 
some future contingencies. It is impossible for courts, with référ- 
ence to proceedings of this character, to anticipate ail future possi- 
bilities, so that temporary injunctions relate ordinarily to conditions 
as they exist when the injunction is ordered. Inasmuch as, not- 
withstanding an order of this character has been affirmed on appeal, 
the injunction remains subject to modifications or even dissolution 
by the circuit court (Davis Electrical Works v. Edison Electric 
Light Co., 8 C. C. A. 615, 60 Fed. 276, 282), future contingencies can 
be taken care of in such way as justice may then require. 

The order appealed from is affirmed, and the costs of appeal are 
awarded to the appellee. 



GBRMAN INS. C30. et al. v. HBARNB. 

(Circuit Court of Appeals, Thlrd Circuit. October 10, 1902.) 

Nos. 24-32. 

1. C1RO01T CO0BT8 DP Appbals— Ckbtifting Qdbstions to Suprême Court. 
A circuit court of appeals lias no autïiority to certify a case to the 
suprême court for décision, Ijut only to certify questions or propositions 
of law concernlng which it désires the instruction of the suprême court 
for its proper décision of the case. 

S. Sàmb. 

A circuit court of appeals has no authorlty to certify a question or 
proposition of law to the suprême court on motion of a party unless the 
judges conslder such question doubtful, and can certify that they désire 
the instruction of the suprême court thereon, to enable them to déter- 
mine it properly. 

On Motion to Certify Cases to the Suprême Court. 
For opinion, see 117 Fed. 289. 

Before GRAY, Circuit Judge, and BRADFORD and McPHER- 
SON, District Judges. 

J. B. McPHERSON, District Judge. The motion before the court 
is in thèse words : 
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"And now, September 12, 1902, plaintiff, by his attomey, Willis F. McCook, 
moves this court to vacate and set aside the judgment directed to be entered 
in the said sults, and to certify the same to the suprême court of the United 
States for its décision." 

In our opinion, the motion must be refused, for two reasons : 

1. We are asked to certify "the same" (that is, either the "judg- 
ment" or the "said suits") to the suprême court for its décision, and 
this we hâve no authority to do. The sixth section of the act of 
March 3, 1891, creating the circuit courts of appeals (i Supp. Rev. 
St. 903; U. S. Comp. St. 1901, p. 549), does not empower us to 
certify a "case" to the suprême court, but only to certify ''any ques- 
tions or propositions of law concerning which [this tribunal] desires 
the instruction of that court for its proper décision" (U. S. v. Union 
Pac. R. Co., 168 U. S. 50s, 18 Sup. Ct. 167, 42 L. Ed. 559). 

2. If the motion is to be treated as an application to rehear the 
cases, and, pending the rehearing, if this should be granted, to cer- 
tify a question or proposition to the suprême court, we are equally 
without authority to grant such a request, because we cannot truth- 
fully déclare that the question «r proposition of law that underlies the 
judgments recently entered in this court, but is believed by the de- 
fendant in error to hâve been wrongly decided, is a question or 
proposition concerning which we désire the instruction of the su- 
prême court in order that we may properly détermine it. The cir- 
cuit court of appeals was unanimous in its opinion, and none of the 
judges who then constituted the court considered then, or now con- 
siders, that the point in controversy was so doubtful that instruction 
thereon should be asked from the ultimate tribunal. Of course, our 
conclusion may hâve been erroneous, but, so long as we believe in 
its soundness, we cannot properly give the certificate required by the 
act : Watch Co. v. Robbins, 148 U. S. 266, 13 Sup. Ct. 594, 37 L. Ed. 

445- 

The motion is denied. 
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DOWAGIAC MFG. CO. v. MINNESOTA MOLINE PLOW CO. et al. 

MINNESOTA MOLINÉ PLOW CO. et al. v. DOWAGIAC MFG. CO. 

(Circuit Court ot Appeals, Eighth Circuit September 1, 1902.) 

Nos. 1,719, 1,720. 

1.. Patknts— Intention— Nkw Combination of Old Eléments. 

Where a new combination of old éléments is such tjiat It produces a 
new mode of opération and a bénéficiai resuit, there may be a patentable 
liiTentlon. 

2. Same— Infhingkmbnt— Changino Fokm op Parts in Combination. 

One does not escape infrlngement by changlng the form ol the parts 
of a patented combination. wlthout essentially varying the prlnciple or 
mode of opération pervadlng the original invention. 
8. Same— Equivalents. 

A patentée whose invention is merltorlous, although he Is not a pioneer, 
is entitled to a reasonable range of équivalents, measured by tbe advance 
he has made over older machines. 
4. Same— Ghain Dbills. 

The Hoyt patent, No. 446,230, for an improvement in grain drills con- 
slstiâg of spring pressure roda and means of attachlng the same, by 
which pressure is applied to the shoes, and they are raised f rom the 
ground, by means of a lever, was not antlcipated and is valid. aaims 
1, 2, and 3 held Infringed by a device designated as the "McSherry Old 
Structure"; also heù infringed by the "McSherry New Structure," made 
In accordance with the Swope and Moehring patent, No. 668,397. 
Thayer, Circuit Judge, dissenting as to the latter holding. 

Appeal from the Circuit Court of the United States for the Dis- 
trict ôf Minnesota. 

Fred. L. Chappell, for plaintiflf. 

Charles M. Peck and Arthur Stem (George Heidman and Clarence 
E. Mehlhope, on the brief), for défendants. 

Before SANBORN and THAYER, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. This action was brought in the court 
below by the Dowagiac Manufacturing Company against the Minne- 
sota Molîne Plow Company and others, for the alleged infringement 
of claims i, 2, and 3 of letters patent No. 446,230, issued February 10, 
1891, to Will F. Hoyt. Two structures are involved in the suit, and 
are referred to in the record as the "McSherry Old Structure" and 
"Defendant's Second Structure." The circuit court held the Mc- 
Sherry old structure to be an infringement, and the second structure 
not to be an infringement. The Dowagiac Manufacturing Company 
has appealed from so much of the decree as adjudged the second 
structure not to be an infringement, and the Minnesota Moline Plow 
Company and others hâve appealed from so much of the decree as 
adjudged the McSherry old structure to be an infringement. 

To defeat the claims of the Dowagiac Manufacturing Company, 
the Minnesota Moline Plow Company and others plead the invaHdity 
of the Hoyt patent and no infringement. The patent in suit is for 
an improvement in grain drills. Claims i, 2, and 3 of the patent are 
as follows: 
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"(1) In comblnatlon with the transporttng wheels and frame, the hopper, 
shoe, and draft rods, the latter having a pivotai connection wlth the frame, 
the clamping plates having a pivotai connection wlth the draft rods, the 
spring-metal pressure rods attached to said plates, sald rods extending rear- 
wardly of the hopper, the forlsed arm coupled to sald rods, and means for 
raising and lowering said arm, substantially as specifled. 

"(2) In combination with a frame of a grain drill, the hopper having a 
flange at the upper end, the shoe attached to the hopper, the curved draft 
rods leading from the shoe and having a pivotai connection with the frame 
of the machine, a sv^inging head located between the upper ends of the draft 
rods, sprlng-metal rods attached to the swinging head, sald rods extending 
bacl£ of the hopper and below the flange thereof, sald spring-metal rods being 
coupled to an arm, said arm having meaus for ralslng and lovrering it, and 
means for lockiug the parts, for the purposes set forth, 

"(3) In combination v?ith the frame, hopper, shoe, and draft rods, the 
plates pivotally attached between the upper portions of said draft rods, said 
plates having the horizontal shoulders, said shoulders bearing upon the draft 
rods, the sprlng-metal rods attached to said plates and passing rearward of 
and on opposite faces of the hopper, and means for applying pressure to the 
rear ends of sald spring-metal rods, for the purpose specifled." 

Fig. I of the patent is an end élévation of the drill, with one of the 
transporting wheels removed and showing the frame broken away. 
Fig. 2 is a perspective view of a portion of the drill embodying the 
improvements of the patent. The first three daims do net cover the 
press wheel attachment. Figs. i and 2 of the patent are as follows: 
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The McSherrv old structure is illustrated as foUows; 



MâùaJUlt Qf4 ^rt^ctui^. 




"Defendant's Second Structure" is a patented structure under let- 
ters patent No. 668,397, issued to Swope and Moehring February 
19, 1901. Fig. I of this patent is a side élévation of a grain drill, 
partly in section and with the near wheel removed. Fig. 2 is an en- 
larged broken side élévation of the spring pressure and lifting mechan- 
ism as applied to the boot and runner of the drill. Fig. 4 is an en- 
larged détail side élévation of the forward Connecting yoke for the 
spring rods and pressure arm. Figs. i, 2, and 4 of the Swope and 
Moehring patent are as follows : 



" &f.l 
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The function of the device in the Hoyt patent was to control tKe 
depth of the eut of the shoe by a regular pressure easily exerted by 
means of a lever, and by the same means to regulate the shoe in un- 
even ground, and to raise the shoe from the ground when not in use. 
The principle of the combination was old. The resuit attained old. 
But the means by which this principle was energized and this resuit 
attained were new. Moore in i86i (patent No. 31,819) disclosed 
the principle, but used a flat spring lying upon the drawhar, one end 
of which was fastened to it, while the other was secured to a lever 
which operated the pressure; Santrock (patent No. 263,434, issued 
August 29, 1882) applied a single regulated spring to the drawbars 
for this purpose, one end of which was attached to the bars, while 
the other was fastened to a chain, which, after passing around a roller, 
was attached to a standard, which connected itself with the drawbar 
at the rear of the shoe; Carter (patent No. 57,862, September II, 
1866, and No. 284,376, September 4, 1883) disclosed a spring at- 
tached to the shoe operated by a rock bar lever, so as to press the 
shoe into the ground at will; while Elam &; Boggs (No. 268,361, 
November 28, 1882) used a coiled spring upon a rod to perform the 
same service. There were many other patents disclosing this prin- 
ciple, but those which hâve been mentioned approach nearest to the 
combination in suit. No one of them discloses the device or com- 
bination of Hoyt, or anything near enough to it to take his improve- 
ment out of the category of inventions and relegate it to that of me- 
chanical skill. While it is true that the mère bringing together of 
old éléments found in older machines of the same or a kindred art, to 
perform the same functions and to efïect the same mechanical resuit, 
does not constitute patentable invention, still, where a new organiza- 
tion of old éléments is sucb that it produces a new mode of opéra- 
tion and a bénéficiai resuit, there may be a patentable invention, i 
Rob. Pat. § 155, note 4; Dowagiac Mfg. Co. v. Superior Drill Co. 
(C. C. A.) 115 Fed. 886. The testimony shows that the pubHc by 
large purchases appreciated Hoyt's device ; and, while this fact is not 
controlling, it is entitled to considération, when commercial success 
13 not shown to be due to other causes. Gandy v. Belting Co., 143 
U. S. 587, 12 Sup. Ct. 598, 36 L. Ed. 272 ; I^ne v. Welds, 39 C. C. 
A. 528, 99 Fed. 286; Dowagiac Mfg. Co. v. Superior Drill Co. (C. 
C. A.) 115 Fed. 886. We are clearly of the opinion that the Hoyt 
patent is valid. 

We hâve now to consider (i) whether the claims of the patent in 
suit are infringed by the "McSherry Old Structure" ; (2) whether they 
are infringed by "Défendants' New Structure." 

The McSherry old structure consists of the spring pressure rodg, 
which, by means of an eye formed on the forward end of each rod, 
are adapted to receive a boit which passes through the draft rods near 
their upper ends; the boit forming the pivotai connection between 
the spring pressure rods and the draw bars. Pivoted on the same 
boit is a plate having lugs formed upon it, which He between the spring 
pressure rods and the drawbars, and engage the latter, thereby trans- 
mitting the pressure of the spring rods to the shoe through the draw- 
bars. The spring rods extend from their pivotai connection on either 
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side of, in contact with, and below the flange of the boot. Thîs 
structure does not contairi the clamping plates which constitute a part 
of the swinging head described in the Hoyt patent. Défendants in- 
voke the principle that the absence from a combination of old devices 
of a single élément is fatal to the claim of infringement. This prin- 
ciple, however, is qualified by another principle, which is that the ab- 
sent élément must be an essential one, and that the substitute for it 
must not be a mechanical équivalent for it. Now, the clamping plates 
which constitute a part of the swinging head, pivoted to the frame in 
Hoyt's patent, were essential only for the purpose of forming the 
pivotai connection with the frame and the bearings upon the draw- 
bars, furnished by the lugs attached to them. The défendants' Mc- 
Sherry old structure secures the pivotai connections directly to the 
spring rods, instead of through the swinging head, and obtains the 
bearings upon the drawbars by the use of a stationary plate with lugs 
upon it. Thèse are the plain équivalents of the swinging head and 
its pivotai connection. There seems to be no doubt that the McSherry 
old structure infringes the claims of the patent in suit. If there was 
a doubt, however, we should, upon principle of comity, afKrm the de- 
cree below on this point, as the circuit court of appeals of the Sixth 
circuit, in the case of McSherry Mfg. Co. v. Dowagiac Mfg. Co., 41 
C. C. A. 627, loi Fed. 716, held this structure infringed the claims 
of the Hoyt patent. 

The real question in the case is whether the défendants' new struc- 
ture infringes the Hoyt patent. In this new structure the spring pres- 
sure rods are pivoted to the frame by slots in their ends, which em- 
brace a boit between the drawbars at their forward end, and extend 
from this pivotai connection on either side of the boot, where they are 
connected with a forked arm or lever, which opérâtes in the same way 
as the spring rods in the device of the Hoyt patent. A separate bar 
of iron is pivoted to a boit between the drawbars at their forward end, 
and extends back to the boot, where it is attached to a wing formed 
in front of the boot. The spring rods are provided with lugs on the 
inside, which engage with this third bar when they are pressed down, 
and this bar, through its connection with the boot, communicates this 
pressure to the boot and to the drawbars below. This device ap- 
pears to us to be a plain modification of the combination and device 
of complainant's, whereby défendants seek to utilize every essential 
élément of that combination. The essential éléments of complainant's 
combination were (i) the spring rods; (2) their pivotai connection 
in front of the frame of the machine; (3) their connection in the rear 
to a lever, which would operate them; (4) their bearing, whereby 
the pressure resulting from forcing them down was communicated to 
the boot, and the drawbars. The défendants in their new structure 
used the spring rods. The method of pivoting the rods to the boit 
in front by slots in their ends, instead of eyes, was the mechanical 
équivalent of Hoyt's method. The third rod and the lugs upon the 
spring rods are the mechanical équivalents of the spring head and 
the lugs upon that. They accomplish the same purpose by plainly 
équivalent mechanical means. The third rod, tied to the boot, with 
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the lugs bearing upon it, is the mechanical équivalent of the drawbars 
with the lugs bearing upon them. It accomplishes the same purpose 
by the same mechanical means, lugs upon a bar, and the change in 
construction is nothing but a mère variation produced by mechanical 
skill, and inspired by a désire to utilize the invention of complainants, 
without compensation. This question of mechanical équivalents is 
often well determined by considering whether the infringement is 
nearer to the patent in suit in its construction and means than those 
devices which are claimed to anticipate the patent. When this test 
is applied, it is perfectly plain that the new structure of the défend- 
ants more closely imitâtes the means used by Hoyt to accomplish the 
desired purpose, than anything found in the art prior to the patent to 
Hoyt. There is nothing in the prior art that cornes anywhere near 
so close to an imitation of the complainant's combination. Indeed, 
it is very plain that défendants' new structure would never hâve ex- 
isted, if Hoyt had not taught how to rnake it. It not only opérâtes 
the principle in the same way that Hoyt did, but it uses plain mechan- 
ical équivalents for every essential élément of Hoyt's combination. 
The fact that défendants' new structure is patented does not relieve 
them from infringement. Clough v. Barker, io6 U. S. i66, 27 L. 
Ed. 134; Consolidated Safety- Valve Co. v. Crosby Steam Gauge 
& Valve Co., 113 U. S. 157, 5 Sup. Ct. 513, 28 L. Ed. 939. By 
changing the form of the parts of complainant's combination, and not 
essentially varying the principle or mode of opération pervading the 
original invention, défendants cannot escape infringement. Dowagiac 
Mfg. Co. v. Superior Drill Co. (C. C. A.) 115 Fed. 886; Cochrane 
v. Deener, 94 U. S. 787-789, 24 L. Ed. 139; Morey v. Lockwood, 
8 Wall. 230, 19 L. Ed. 339; Elizabeth v. Pavement Co., 97 U. S. 
126, 137, 24 L. Ed. 1000; Loom Co. v. Higgins, 105 U. S. 585, 26 
L. Ed. II 77; Penfîeld v. Chambers Bros. Co., 92 Fed. 630, 34 C. C. 
A. S79; Bundy Mfg. Co. v. Détroit Time-Register Co., 94 Fed. 524, 
36 C. C. A. 375 ; Ax Co. v. Hubbard, 97 Fed. 795, 38 C. C. A. 423 ; 
INIcSherry Mfg. Co. v. Dowagiac Mfg. Co., loi Fed. 716, 721, 41 
C. C. A. 627; Taylor v. Spindle Co., 75 Fed. 301, 22 C. C. A. 203; 
National Hollow Brake-Beam Co. v. Interchangeable Brake-Beam 
Co., 106 Fed. 693, 707, 45 C. C. A. 544. 

It is suggested that to hold that défendants' new structure infringes 
the claims of Hoyt's patent would extend the claims to an unwar- 
ranted degree. Hoyt, it is true, was not a pioneer ; but, his invention 
being meritorious, he is not eut off from a reasonable range of équiv- 
alents, measured by the advance he has made over older machines. 
Bundy Mfg. Co. v. Détroit Time-Register Co., 36 C. C. A. 375, 94 
Fed. 524; McSherry Mfg. Co. v. Dowagiac Mfg. Co., 41 C. C. A. 
627, loi Fed. 716 ; Penfield v. Chambers Bros. Co., 34 C. C. A. 579, 
92 Fed. 639; McCormick Harvesting Mach. Co. v. Aultman, Miller 
& Co., 16 C. C. A. 259, 69 Fed. 371 ; MuUer v. Tool Co., 23 C. C. A. 
357, 77 Fed. 621. 

The decree below should be modified, so as to charge défendants 
with infringement by their second structure, and, as thus modified, 
afKrmed. 
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THAYER, Circuit Judge (dissenting). I agrée with my associâtes 
that, in view of the décision by the circuit court of appeals for the 
Sixth circuit in the case of McSherry Mfg. Co. v. Dowagiac Mfg. Co., 
41 C. C. A. 62y, ICI Fed. 716, we should résolve such doubts as 
arise over the question whether the McSherry old structure infringes 
daims i, 2, and 3 of Hoyt's patent No. 446,230, in favor of the 
Dowagiac Manufacturing Company ; holding, on the strength of that 
décision and on grounds of comity that it does infringe. If the ques- 
tion was one of first impression, serious doubts would unavoidably 
arise as to whether the former structure infringed the latter, because 
Hoyt's patent, confessedly, does not cover a pioneer invention, but 
merely a new combination of old éléments to accomplish a resuit 
which had previously been accompHshed, and because, in the first 
three claims of his patent, Hoyt specifically claimed the clamping 
plates, PP', as an intégral part of his combination, whereas the clamp- 
ing plates, as such, are not found in the McSherry old structure. 
Nevertheless, as there is a marked similarity between the McSherry 
old structure and the Hoyt device, I am willing to concède, on the 
strength of the décision in the Sixth circuit, that Hoyt's method of 
pivoting the spring pressure rods to the boit, which passes through 
the forward end of the draft rods, H, by means of the clamping 
plates, is not so essentially dififerent from the method in which the 
spring rods of the McSherry old structure are pivoted to the same 
boit as to free the latter structure from the charge of infringement. 
In other words, I am willing to concède that the équivalent of the 
clamping plates is found in the McSherry old structure. 

While making this concession in déférence to the décision in the 
Sixth circuit, I discover no sufEcient reasons for holding that the 
McSherry new structure, with which we are chiefly concerned in the 
case in hand, infringes the Hoyt patent. The McSherry new structure 
not only dispenses with the clamping plates, but it employs an addi- 
tional bar, by which the pressure on the spring rods is transmitted 
backward to the boot, and through that directly to the shoe. In the 
new structure the pressure of the spring rods is not upon the for- 
ward end of the draft rods, as in the Hoyt device and in the Mc- 
Sherry old structure ; but the pressure is applied directly to the boot 
by the use of an additional bar. In the McSherry new structure no 
connection exists between the spring pressure bars and the draft rods. 
The mode of applying pressure to the shoe is essentially différent 
from the method employed by Hoyt. The différences existing be- 
tween the Hoyt device and the McSherry new device are so marked 
that the new structure cannot, in my opinion, be held to be an in- 
fringement of the Hoyt patent, unless we give to the claims of that 
patent a broader scope than they are entitled to in view of the state 
of the art. When the Hoyt patent was issued, what are termed "shoe 
drills" were in common use, and various means had been employed 
by the manufacturers of such drills for applying pressure to the shoes, 
and for elevating them when the operator desired to do so. The 
problem involved, in constructing convenient mechanism to depress 
and lift the shoe, would not seem to hâve been difificult or beyond 
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the reach of ordinary mechanical skill. The prior art shows various 
contrivances to accomplish this end, as in the Packham patent, No. 
410,436, the Elam patent, No. 352,512, the Carter patent. No. 284,- 
376, and the Santrock patent. No. 263,434, in ail of which patents 
devices are disclosed for depressing and elevating the shoe by means 
of a lever within reach of the operator. Hoyt was not the first 
person to devise means for depressing and elevating the shoe. Oth- 
ers had donc so with ordinary success. Besides, the fact that the Mc- 
Sherry new structure is made in accordance with letters patent No. 
668,397, issued to Swope & Moehring, assignors to the McSherry 
Manufacturing Company, which patent was granted subséquent to 
the issuance of the Hoyt patent, shows that the officiais of the pat- 
ent office found enough of novelty in the McSherry new structure 
to dififerentiate it from the combination covered by the first, second, 
and third claims of the Hoyt patent. This latter considération is not 
controlling; but it should be given some weight in a case like the 
one in hand, where the issue as to infringement is at least involved 
in grave doubt. The manner in which the doctrine of mechanical 
équivalents has been applied by my associâtes, to reach the conclu- 
sion that the McSherry new structure infringes Hoyt's patent, will, 
in my opinion, enable the owners of that patent to claim a monopoly 
of ail devices in which spring press rods, pivoted to the forward end 
of a grain drill and actuated by a lever, are used to depress or elevate 
the shoes of the drill. I am satisfied that the patent in question 
is not of a kind which entitles it to such a broad construction. In 
view of the state of the art and the limited character of the claims, 
Hoyt should be confined quite closely to the combination of parts 
which he has described and claimed, thus restricting the monopoly 
within reasonable bounds. I concur in the views expressed by the 
learned judge of the circuit court, and think that his decree should 
be in ail respects affirmed. 



DOWAGIAC MFG. CO. v. BEBNNAN et al. 
(Circuit Court, W. D. Kentucky. September 13, 1902.) 

1. Patents — Invention. 

The mère bringing about of pressure by the use of a spring in any 
form is not patentable at this late day, and it is only some mechanical 
device for applying such pressure In a new and useful way that can be 
the subject of a patent. 

2. Same— Infringement— Grain Drills. 

The Hoyt patent. No. 446,230, for an improvement in grain drills, con- 
ceding Its validity, Is for a combination of old éléments, and is not In- 
fringëa by a device made In accordance with the Christman & Munn 
patent, No. 497,884, which produces the same resuit, but by a combina- 
tion of différent éléments. 

In Equity. Suit for infringement of letters patent No. 446,230, for 
a grain drill, granted to Will F. Hoyt February 10, 1891. On final 
hearing. 



lU 
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Fred. L, Chappell, for coïnplainant. 

Stàlçy & Bowman, A. E. Willson, and John R. Bennett, for défend- 
ants. 

EVANS, District Judge. On February lo, 1891, letters patent No 
446,230 wère issued to W. F. Hoyt for "certain new and useful ini- 
provçniéiiits in grain drills," of which he subsequently made an as- 
signmçnt to the complainant. Two of the drawings accompanying his 
application ànd spécifications are given, as they, in connection witli 
what will be shown of the défendants' structure, will sufïîciently illus- 
trate the propositions upon which the court thinks the décision of the 
case lîiust turn, They are his Fig. 2, declared to be "a perspective 
view of a portion of the drill embodying my improved features," 
and his Fig. 4, which he states "is an enlarged perspective of the 
clarnping plates detached, between which the spring pressure rods 
of the shoe and covering whéel are adapted to be secured." 
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The défendants manufacture a grain drill of which the following 

drawing will give a perspective view sufficient to illustrate the parts 
in their structure which are controverted : 




This suit complains of the infringement of the three first claims of 
the patent, which claims are as foUows : 

"(1) In comblnatlon wlth the transporting wheels and frame, the hopper, 
Bhoe, and dratt rods, the latter havlng a pivotai connection wlth the frame, 
the clamping plates havlng a pivotai connection wlth the draft rods, the 
sprlng métal pressure rods attached to said plates, said rods extendlng rear- 
wardly of the hopper, the forked arm coupled to said rods, and means for 
raising and lowering said arm, substantially as specified. (2) In comblna- 
tlon wlth a f raine of a grain drlll, the hopper havlng a flange at the upper 
end, the shoe attached to the hopper, the curved draft rods leading from the 
shoe and havlng a pivotai connection wlth the frame of the machine, a 
swinging head located between the upper ends of the draft rods, sprlng métal 
rods attached to the swlnglng head, said rods extendlng back of the hopper 
and below the flange thereof, said sprlng métal rods belng coupled to an arm, 
said arm havlng means for ralslng and lowering It, and means for locklng 
the parts, for the purposes set forth. (3) In combination wlth the frame, 
hopper, shoe, and draft rods, the plates plvotally attached between the upper 
portions of said draft rods, said plates havlng the horizontal shoulders, said 
shoulders bearlng upon the draft rods, the sprlng métal rods attached to 
said plates and passlng rearward of and on opposite faces of the hopper, and 
means for applying pressure to the rear ends of said spring métal pods, for 
the purpose specified." 

The very able arguments, both at the bar and in the briefs filed, 
took a wide range, but it is deemed unnecessary for the court to no- 
118 F.— 10 
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tice in much détail any of the variou3 points raised. ,It will only out- 
line its views upon what appear to be the controlUng questions. 

If the case of McSherry Mfg. Co. v. Dowagiac Mfg. Ce, 41 C. C. 
A. 627, loi Fed. 716, decided by the circuit court of appeals of this 
circuit, had involved the same issues as this case does, it is obvions 
that the ruling in that case should be followed. That court, in its 
opinion, delivered through Judge Lurtpn, explicitly states two propo- 
sitions, viz. : First, that the validity of the complainant's patent was 
concéded; and, second, that no question was involved on the appeal 
except that of infringement. So that in the case heard by the cir- 
cuit coilf-^f appeâls the défendant was held to hâve infringed a pat- 
ent the validity of which it did not contest. In the case now to be 
determined the validity of the patent is assailed quite as vigorously 
as the charge of infringement is denied. Upon the first question, 
therefore, the opinion in the McSherry Case aiïords no aid, and, as 
the structure of the défendants in this case is also supported by a 
patent, and such presumptions as resuit from its issuance (Illinois 
Steel Co. v. Kilmer Mf^. Co. [C. C] 70 Fed. 1012, and Powell v 
Mills Co. [C. Cl 103 Fed. 476), and is quite différent from that in- 
volved in ^tKe McSherry litigation, the opinion referred to is only 
partially îtjStructive oj" aythoritative. To establish the truth of the 
allégation of îlifringenient, the burden is, of course, upon the com- 
plainant, Rob. Pat. § IO41 ; Walk. Pat. § 532. And, as the com- 
plainant's patent îs for a combination of old éléments, the opinion 
of the suprèïne court in Irouty v. Ruggles, 16 Pet. 336, 10 L. Ed. 
985, is yerycogent in itS iorce and application in this connection 
as well as others. Has that burden been met and sustained by the 
complainant ? is the fîrst question to be disposed of. Having given 
the testimony the most attentive considération, it seems to the court 
that the weight of it is in favor of the défendants on the issue of in- 
fringement» The expert testimony alone, to say nothing-of the other 
évidence, would seem quite clearly to demand this conclusion. The 
prépondérance of testimony on that issue, to say the least, is not on 
the side of the complainant. Eqùiponderance would not serve thie 
complainant. Indeed, the conclusion would seem well-nigh inevitably 
to resuit from the évidence that the sariiê combihation of old elenients 
wllich may be covered by the Hoyt patent, and which îs claimed to 
hâve been new, is not to be found in the défendants' structure, either 
actually, or, as the prépondérance of the testimony seems to show, 
in substântial équivalents, and that such parts as are found in com- 
tnpp in eacl| nutchirie and the combination thereof a:re either old, or 
else are better covered by the patent No. 497,864, granted to E. 
Christman and Wm. G. Munn, and under which the défendants claim 
the right to mantlfacture it. The facts, to be more particularly ad- 
veîted to fùrthéi" along, that seven yeârs elapsed without suit, although 
the compétition in the market between the two machines was active 
and continuing, and that W. G. Munn showed his machine to Hoyt 
in 1893, who made no claîm of infringement, although he at the same 
time did assert that the McSherry machine was such, when consiaered 
in connection with the other testimony, are circumstances jfavoring 
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this conclusion. The mère bringing about of pressure as the resuit 
of the application or use of a spring, whether by means of a weight, 
a coil, a lever, a rod or rods, or a flat bar, and whether by means of a 
fulcrum or fulcrum block or otherwise, cannot be new or patentable 
/ at this late day. Such a resuit, achieved by some kindred means, or 
/ by some adaptation of some form of spring, is probably as old as 
mechanics. It is only some new device or mechanism, or some new 
combination of old éléments, by which this perfectly familiar resuit can 
be accomplished in some new and useful way, that can be the subject of 
a patent. Rights acquired under such a patent must, no doubt, be sub- 
ject to the rules announced in cases like Pope Mfg. Co. v. Gormully 
& Jeiifery Mfg. Co., 144 U. S. 260, 12 Sup. Ct. 643, 36 L. Ed. 426; 
Fay V. Cordesman, 109 U. S. 408, 3 Sup. Ct. 236, 27 L,. Ed. 979; 
Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 935; Keystone 
Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, 24 L. Ed. 344; Boyd 
V. Janesville Hay-Tool Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 
973; Boyden Power-Brake Co. v. Westinghouse, 170 U. S. 537, î"'^ 
Sup. Ct. 707, 42 L. Ed. II 36; and Kelly v. Clow, 32 C. C. A. 205, 
89 Fed. 297, — and whether one mechanical device or combination, 
when viewed in connection with the prior art, is to be held and treated 
as the équivalent of another, may often be an extremely close, as well 
as important, question. It is so in this case, and the testimony of the 
mechanical experts on the subject is very elaborate and interesting. 
As has been indicated, it seems to the court that the weight of it is, 
if anything, with the défendants, rather than with the complainant, 
upon whom the burden rested. Certainly it may be greatly doubted 
whether ail the éléments of the combination claimed under the Hoyt 
patent are found in the défendants' machine. Complainant's counsel 
only contends for the combination (admitting that ail the éléments are 
old), arid, if an important one is wanting in défendants' machine, in- 
fringement would not be established. Prouty v. Ruggles, 16 Pet. 
336, 10 L. Ed. 985. 

In his brief, on page 37, the learned counsel for the complainant 
says, "This patent is a patent for a combination, and is not for the 
particular éléments," and on page 72 he says, "The éléments are old, 
and, whether they were or not, for the purpose of considering thèse 
combination claims, must be assumed to be old, because it is a com- 
bination that is claimed, and not éléments." Thèse statements doubt- 
less correctly represent the case, and make the expert testimony, 
and what the court has noticed in référence to the burden of proof, 
ail the more suggestive. The testimony, especially that of Mr. Pope, 
makes the language of the suprême court in the case last referfed to, 
and found on page 341, 16 Pet., page 985, 10 L. Ed., most pertinent. 
The court there said: 

"The patent Is for a combination, and the improvement consista in ar- 
ranglng différent portions of the plow, and combining them together in the 
manner stated in the spécification, for the purpose of producing a certain 
efCect. None of the parts referred to are new, and none are claimed as new; 
nor is any portion of the combination less than the whole claimed as new, 
or stated to produce any given resuit. The end in view is proposed to be 
accomplished by the union of ail, arrangea and combined together in the 
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manner described. And thls comblnation, composed of ail the parts mentioned 
In the spécification, and arrangea wlth référence to each otlier, and to other 
parts of the plow In the manner thereln described, is stated to be the Im- 
provement, and is the thlng patented. The use of any two of thèse parts 
only, or of two combined with a third, whieh is substantially différent in 
form or In tlie manner of its arrangement and connection with the others, is ^ 
therefore not the thing patented. It is not the same combination if it sub- \, 
stantially diflers from it in any of its parts. The jogging of the standard 
Into the beam, and its extension backward from the boit, are both treated 
by the plaintiffs as essential parts of their combination for the purpose of 
brace and draft Cionsequently the use of either alone, by the défendants, 
would not be the same Improvement, nor infringe the patent of the plaintifCs." 

See, also, 4 Rose, Notes U. S. Reports, p. 177. 

There is no doubt that ail the éléments of the alleged invention are 
old. This, indeed, is admitted, as we hâve seen, by complainant's 
counsel. The claim is that Hoyt made a new and useful combina- 
tion of those old éléments, and the circuit court of appeals, in the 
McSherry Case, where the issues were such as conceded the validity 
of the patent, and logically excluded much investigation of the ques- 
tion of anticipation, while fànding that Hoyt was not at ail a pioneer 
in this field of investigation, held that his new combination was meri- 
torious and useful, and that he was èntitled upon that account, on 
the case as then presented, to a reasonable range of équivalents. 
Whether that court would apply the doctrine quite so broadly if the 
différent issues and the fuller évidence offered in this case were be- 
fore it, in connection with the ruling in Rowell v. Lindsay, 113 U. S. 
102, 103, 5 Sup. Ct. 507, 28 L. Ed. 906, might possibly be matter of 
some spéculation; but it is for that court, and not for this, to make 
limitations upon its rulings. We are bound by it as it stands. This 
much, however, this court may say : If the Hoyt patent, though only 
covering a combination of old éléments, is èntitled to the benefit of 
the rule of équivalents, as stated by the circuit court of appeals, so, 
apparently, are some, at least, of the previous patents brought in 
évidence in this case; and, giving those patents the benefît of the 
rule, there would appear to hâve been previous inventions which quite 
as certainly anticipated Hoyt's alleged invention as the latter did, 
if at ail, that of the défendants. It seems to the court that in ail 
the essential respects wherein it can be fairly claimed that the défend- 
ants' patent and the structure thereunder hâve infringed the Hoyt 
patent the latter had probably been anticipated. And it may be re- 
marked that even a paper patent may be anticipatory of other inven- 
tions, or may supply ideas for them, and thus, at least, subvert the 
claim of originality. Neither the parallel spring rods, the clamping 
plates, nor the swinging head, which are claimed to be new, in fact 
appear in défendants' structure, and certainly ail of them do not so 
appear in combination. The combination which contains thèse élé- 
ments belongs to the complainant, but is not used by the défendants. 

It cannot be assumed that the opinion in the McSherry Case re- 
quires that the device of parallel spring métal rods held together at 
one end by clamping plates and giyen a pivotai connection with the 
frame of the structure by means of à swinging head attached thereto, 
should, under complainant's patent, ^ive to it a monopoly of means 
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for fastening or holding in a stationary position one end of every 
form of flexible lever or spring, nor that it should supersede or ex- 
clude others from the right to use every form of fulcrunn. The lever 
and the fulcrum hâve, of course, been in everyday use for centuries. 
Primarily, they are employed in combination to pry or lift or move 
things that hâve great weight, but the lever may hâve a secondary 
or reflex use or opération when flexible and comparatively weak, and 
may then exert power or pressure in some direction by its mère elas- 
ticity. In that form it is commonly called a spring. This character 
of opération is frequently found in grain drills, the power being then 
exerted downwards instead of upwards. A mechanical device by 
which this resuit is accomplished by means of a combination of old 
éléments is shovi'n in the complainant's patent wherein the combina- 
tion contains, among other old éléments, the clamping plates, the 
swinging head, and the parallel spring rods long enough to extend 
back behind the shoe, and to the point where the power is applied, 
and not requiring a fulcrum block in its opération. The exertion 
of pressure on the shoe in this combination is brought about by 
the application of power to one end of the long and flexible spring 
rods (the other end being fastened to the frame), and the elasticity 
of the rods is adéquate for the purpose without a fulcrum block. 
This combination has been maintained as patentable by the courts. 

The défendants' device is also a combination of old éléments. In- 
stead of the elaborate device of parallel rods bent and confined to- 
gether at one end by clamping plates through which and a swinging 
head it is fastened to the frame, the défendants' contrivance has a flat 
bar, which, by means of a hole near one end of it, wherein works a 
pin which extends downwardly from a plate which connects the draft 
rods, and constituting a very simple, and probably very old, mechan- 
ism, is put in pivotai connection with the frame of the structure, 
though not fastened to it. The simple mechanism referred to prob- 
ably required nothing inventive in its construction (in this important 
respect differing also from complainant's), and it certainly does not 
include in it either a swinging head or clamping plates. In operating 
this device, any mère elasticity of the flat bar is not the thing relied 
upon. Instead a fulcrum block is introduced into the combination, 
and we hâve more nearly an example of the lever and prop exerting 
power downwards. This device has been passed upon by the patent 
ofSce, but not, so far, by the courts. Both of thèse combinations 
seem to operate well in accomplishing a desired resuit, but does the 
ruling in the McvSherry Case demand that we shall hold that the 
combinations are the same merely because they achieve the same re- 
suit? One does it in one way, and by one contrivance, wherein the 
elasticity of long metallic rods is utilized without a fulcrum block. 
The other does it in another way, and by a contrivance wherein a flat 
bar opérâtes as a lever upon a fulcrum block, the fulcrum block being 
absolutely essential to the success of this combination. Without it 
the défendants' combination is impossible. Does not the présence 
of the fulcrum block in the défendants' structure, together with the 
absence of the swinging head and clamping plates, so far and so cer- 



150 118 PEDERAL REPORTER. 

taîniy distinguish it from the complainant's as to make défendants' 
combiilation a différent one from the complainant's, and bring it with- 
în the doctrine of Prouty v. Ruggles ? It seems to me that this is 
fairly a test question, which must be answered in the affirmative, 
inasmuch as the swinging head, the clamping plates, and the parallel 
métal spring rods pivotally connected to the frame and extending 
back to the rear of the boot are ail, in the language of the opinion 
in that case, "treated by the patentée as essential parts of his com- 
bina:tion." This conclusion appears to be strongly supported also by 
Eames v. Godfrey, i Wall. 7g, 17 L. Ed. 547. Even if the clamping 
plates and swinging head found in the complainant's structure per- 
form functions analogous to those of a fulcrum, that does not make 
them together or singly a fulcrum in fact, nor impart patentability 
to a mère function. i Wall. 80, 17 L. Ed. 547. Indeed, it is not 
claimed in either of the claims of the Hoyt patent that anything in 
the cOmbination therein described is a fulcrum, or is intended to oper- 
ate as such. For this reason, if no other, we may not fairly inject into 
this case of a combination of old éléments the pretense of equiva- 
lency to something not claimed in the patent nor used in the structure 
of the complainant. 

It should be bbserved also that the two combinations neither dé- 
pend upon the same principle, nor hâve the same opération, and, al- 
though they achieve a common resuit, they reach it by différent 
routes. In one the mechanical principle of elasticity is relied upon 
as the essential means of obtaining spring pressure. In the other 
the principle is that of the lever and fulcrum, pure and simple, and 
any elasticity in the mechanism is merely secondary and incidental. 
And not only are the principles thus différent, but so, also, are the 
opérations which respond to them. Other portions of thèse grain 
drills being alike, the machines as a whole closely resemble each other, 
but that gênerai fact is not material. Our investigations in this case 
must be confinéd strictly to the questions relating to those three or 
four éléments which bring about pressure upon the shoe in the man- 
ner clairned in the patent to be new, those éléments being principall}' 
the spring rods, the clamping plates, and the swinging head. 

As I construe the opinion in the McSherry Case it was only in- 
tended by the court, in passing upon the two machines then under 
considération, to hold that the combination of old mechanical éléments 
or devices whereby spring pressure was brought to bear upon the 
shoe of the drill by means of parallel métal spring rods extending 
back of the shoe, and having pivotai connection with the frame by 
means of clamping plates and a swinging head, or the fair mechanical 
équivalents thereof, in combination with other old éléments, and sub- 
stantially as described in the claims of the patent to Hoyt, was not 
a mère aggregation of old éléments, but was a meritorious inven- 
tion, covered by that patent, and to the benefits of which the com- 
plainant was entitled. Giving efifect to those views, the court held 
that the McSherry structure was an infringement of the complain- 
ant's patent; but this court, yielding fully to the authority of that 
décision as far as applicable, has reached' the conclusion upon the 
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évidence that in fact there has been no such infringement in this case, 
where there has been a différent combination of some, but not ail, 
of the same old éléments. The court is of the opinion that the simple 
means (certainly not a swinging head nor clamping plates) adopted 
by the défendants for pivotally Connecting the flat bar in their structure 
with the frame of the machine was open to them, notwithstanding the 
patent to Hoyt; that, notwithstanding that patent, they might stili 
use a fulcrum block for a prop upon which the flat bar in their 
structure might rest and perform its work of applying pressure or 
force, and that the combination of devices used in their machine was 
not the équivalent of that described in the complainant's patent. See 
Rowell V. Lindsay, 113 U. S. 103, 5 Sup. Ct. 507, 28 L. Ed. 906. 
Both the flat bar and the spring rods may alike be levers or springs, 
but it is not open at this late day to any one to acquire a monopoly 
in the mère use of a lever or spring for the exertion of pressure or 
force in any form. To détermine otherwise would be to hold sub- 
stantially that a right of monopoly of the mère production, per se, 
of spring pressure, could be conferred by letters patent, whereas only 
some new and useful mechanical contrivance to exert that pressure 
efïiciently is entitled to that right, other necessary conditions existing. 
Both parties hère claim such devices. As before indicated, if one 
combination of old éléments is différent in any substantial way from 
another combination, the two are not the same. In the opinion of the 
court, and for the reasons pointed eut, the combination described and 
claimed in the Hoyt patent is substantially différent from anything in 
défendants' structure, and the latter was, therefore, open to their 
adoption and use. Of course, the two structures, having so many old 
features in common, resemble each other, as ail the later grain drills 
do ; but, while the case is a close one, sometimes hovering along ob- 
scure lines, I hâve stated the matter in the way it has struck me after 
a great deal of reflection upon it. 

As between the litigants in this action the improvements in grain 
drills embraced in the manufactures of each could probably, with jus- 
tice to ail parties and to the public, be respectively used by them 
without either infringing upon any lawful right of monopoly of the 
other. Both may be useful and meritorious, and, if so, there is room 
for both. It might be matter of regret if this or other litigation 
should destroy either. 

It may be important to remark that the positive and practically 
undisputed testimony of W. G. Munn is to the effect that he exhib- 
ited the défendants' machine at the Chicago Exposition in 1893; that 
W. F. Hoyt was then in charge of the complainant's exhibit, which 
was near by; that Munn showed bis machine to Hoyt, and talked it 
over fully with him ; that they examined at the same time the McSher- 
ry machine, also on exhibition there; and that, while Hoyt emphat- 
ically denounced the latter as an infringement upon his patent, he 
made no such complaint or claim as to the défendants' machines. 
As to the défendants' machines no complaint was made either by Hoyt 
or by the complainant for quite seven years, nor until this suit was 
brought, in 1900, although in the meantime the two machines were 
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in the fflost active compétition in the markets of the country to the 
knowledge of the complainant^ From thèse facts, even if estoppel 
dOiCS not foUow, it is certainly pot unfair to draw the conclusion that 
both the complainant and the patentée, Hoyt, supposed during ail 
that period that there was no inîringement of their patent, — in this 
way someiVhat supporting both the testimony to that effect of the 
défendants' expert, Mr. Pope, and whatever presumption arises from 
the granting of the patent without the suggestion, by the patent office, 
of any interférence. Thèse remarks apply to patent No. 497,864, is- 
sued to Christman & Munn May 23, 1893, and to the structures there- 
under, and not to the earlier patent. No. 473,234, about which there 
was notice and correspondence with the complainant, which was con- 
ceded to infringe, and which was consequently abandoned by défend- 
ants. Meantime the McSherry Case progressed to judgment, and 
the péndenCy of that suit is urged as an excuse for not sooner bring- 
ing this action; but that suit, for several reasons already indicated, 
was not fairly a test suit. Possibly the gênerai language used by the 
court in its opinion in that case might hâve encouraged some hope of 
success in other suits, but, while applicable and controlling in a simi- 
lar case, it ftiust be doubted, upon grounds already pointed out, 
whether it is applicable, except as to merely incidental questions, to 
the entirely différent case now before us. At ail events, the court, 
upon the proof, is of the opinion that the patent No. 446,230, issued 
tô W. F. Hoyt, bas not been infringed by the défendants, and that 
none of the infringements complained of in the bill are established 
by the testimony. 

The question of infringement, however, is not the only important 
One in the caSe. It is true that the new combination covered by the 
cïaims of the complainant's patent must be held to hâve patentability. 
This is demanded by the McSherry Case, wherein that question of 
law was expressly so ruled. Whether there was invention in the 
Hoyt claim, as distinguished from mère mechanical skill, is a matter 
which seems also to be settled for this court by the décision in the 
McSherry Case. But the question of fact as to whether Hoyt was 
thé discoverer of the combination described and claimed in his pat- 
ent is open to investigation at the demand of the présent défendants, 
who were not parties nor privies to the McSherry litigation. The 
solution of this question would require it to be ascertained whether 
Hôyt originally çonceivèd the idea of the invention he patented; 
in other words, waS he the "discoverer" of the combination he de- 
scribed ? The testimony on the subject is confîicting, and any con- 
clusion drawn from it mi^ht possibly admit of doubt. Certainly, in 
vieW of the disastrous conséquences to the complainant if its patent 
bè <lestroyed, the court wpuld be most reluctant to hold the Hoyt 
patent void, uniess it should become necessary to do so ; and, as 
tfiiscourt's judgment will most probably not be final, and can, I think, 
fa;lrly and properly be put upon the ground of noninfringement, that 
iièèëssity dbès not appear to hâve arisen. But the question is ear- 
nestly presséd, and while, în view of what has just been said, and in 
view also of the court's opinion that there has been no infringement 
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of the complainant's patent by the défendants, the court will not put 
its judgment upon any opinion it may hâve formed upon the issues 
raised by the amended answer of the défendants filed August 23, 1901, 
still it may not be amiss to note certain conclusions of fact to which 
the court's mind is very strongly inclined upon the testimony offered 
in support of that issue after giving it and the other évidence a very 
careful considération. If that testimony is not to be entirely disre- 
garded, it appears that in the winter of 1889-90 one Gaylord W. 
Denyes conceived the idea which ultimately materiahzed in the Hoyt 
patent; and not only so, but that he informed Hoyt of that concep- 
tion. Without the adjudication in the McSherry Case, and especially 
in view of the prior art and previous patents, it might be, as insisted 
by the défendants, that the conception would not seem to require 
much, if anything, beyond ordinary ingenuity on the part of a skilled 
mechanic. We know, howfever, that many of the greatest inven- 
tions astonish us by their simplicity, and what looks like obviousness, 
after somebody has embodied the device practically. Assuming, as 
this court must, that there was invention, and not mère mechanical 
skill, who was the inventer — the first "discoverer" — of the new thing ? 
Denyes seems at least to hâve indicated every idea that was new in 
what was afterwards described in the Hoyt combination and pat- 
ented by him. Denyes explains wby he did not apply for a patent, 
and we are not at liberty to reject this évidence, whether we think 
a person of more agile mind and difïerently situated would hâve donc 
otherwise or not. Denyes worked for the complainant as foremaii 
in one of its shops. He appears to hâve made drawings of the im- 
provements on grain drills which he had conceived, and, if his testi- 
mony is to be credited, — although it is denied by Hoyt, — he showed 
them to Hoyt in the winter previous to the spring of 1890. It may 
be true that both Denyes and Hoyt at the time attached little im- 
portance to them, but under business impulses the latter was after- 
wards, namely, in the spring of 1890, called from Dowagiac, his 
home, to the Northwest, and in that région, he says, he» studied the 
situation, and the objections to the forms of grain drills then in use 
there. In April of that year, and while on the train, as he tells us, 
"between Sheldon and Fargo, the thing" afterwards embodied in his 
patented invention "took shape in his mind." The court is much 
inclined to think that, consciously or unconsciously, his memory went 
back, under thèse circumstances, to what Denyes had told him, and 
to what he was most probably shown by Denyes, and that the orig- 
inal idea of his device was, therefore, not his own, but that of Denyes. 
Whether Denyes got the idea from other patents is immaterial on 
this issue, and need not be considered. Upon the évidence the court 
is much inclined to the opinion that Hoyt, at ail events, was not the 
original and fîrst discoverer of the improvements in grain drills de- 
scribed and covered by the patent No. 446,230, mentioned in the biil 
of complaint. The évidence, in the court's opinion, conduces strongly 
to show that there was no inventive act on Hoyt's part which gener- 
ated any new idea of a means to an end. If there was such an act 
or such an idea, it was most probably Denyes', and not Hoyt's. As 
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affecting the probabilities of this particular case it may be well to 
remember always that Denyes was a practical mechanic of many 
years' standing, while Hoyt was not. As appears from the latter's 
testimony, he was a clerk and bookkeeper only until some time !n 
1887, when, at the âge of 31, hë became secretary and superintendent 
of the Gomplainant. How miich this position led him or enabled 
him to study the mechanical arts before he went to the Northwest 
in April, 1890, does not appear. 

It is the opinion of the court that none of the allégations of infringe- 
ment set forth in the bill of cOmplaint hâve been proved by the testi- 
mony ofïered in the case, and that no grounds for an ihjunction or 
for an accounting hâve been shown, and it results that the bill should 
be disirriissed, with costs, and a decree to that efïect may be prepared. 



GENERAL ELEOTRIC CX). v. BROOKLYN HEIGHTS R. CD. 

(Circuit Court, B. D. New York. May 29, 1902.) 

L ifATBNTs—iNFRiNGBMENT— Electric Railwat Motoks. 

The Bentley patent, No. 838,023, for a System of devlces for regulating 
tbe eurrent Jn connection with electric railway motors by the automatlc 
application of a stop or lock to the operator's lever, by which he cuts 
out the résistance, whenevér there Is an excess of eurrent, by means of 
a pawl attracted and held by a magnet while the excess continues, con- 
Btraed, and held not infringed by a device which automatically governs 
the cuttlng out of résistance, without action by the operator. 

In Equity. Suit for infringement of letters patent No. 338,023, 
for an electric motor, issued to Edward M. Bentley March 16, 1886. 
On final hearing. 

Betts, Betts, Shefïield & Betts (Frédéric H. Betts and L. F. H. 
Betts, of counsel), for complainant. 

Mitchell, Bartlett & Brownell (CE. Mitchell, T. W. Bakewell, H. 
B. Brownell* and Thomas Ewing, Jr., of counsel), for défendant. 

THOMAS, District Judge. This action involves the infringement 
of letters patent No. 338,023, issued March 16, 1886, which relate to 
electric motors, — especially those employed upon railroads. The in- 
venter States the mischief which his patent was designed to remedy, 
as foUows: 

"My invention conslsts in certain devices whereby two or more electric 
motors may be run at varying speeds in multiple arc on the same circuit. 
This invention is especially applicable to electric motors employed for the 
Impulsion of vehicles upon an electric railway. It is well known that when 
two or more electric motors are In multiple arc with one another, and run at 
variable speeds, those motors which run the more slowly will tend to absorb 
an undue portion of the eurrent, while those which are runnlng at a greater 
speed will be deprived of the necessary amount of eurrent. This tendency 
iB a source of danger to the slow-runnlng motors, since the surplus of eurrent 
Is apt to be so great as to injure or destroy them. I therefore provide a 
variable résistance in the circuit of eaeh motor, and also provide a catch or 
stop which will automatically prevent the removal of too great an amount 
of résistance from the motor-circult." 
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Thereupon the mechanism is described in the language placed bc-- 
low the foUowing figures ; 




••In the accompanying drawlng, M and M' represent two electrlc motors, 
connected, respectlvely, to the driving-wheels of two electric locomotives. 
Each motor Is provlded with a lever, L, for slilfting the position of the com- 
mutator-brushes, and also with a lever, L', which controls an artiflcial ré- 
sistance, R, in the motor-circuit. Both the commutator-brushes and the ré- 
sistance may be controlled by a single lever, If desired. Upon each lever, L', 
Is a toothed sector, A, concentric with the axls of the lever, and in each 
motor-circuit is an electro-magnet, S, whose armature has a pawl, C, adapted 
to engage with the teeth of sector. A, when the magnet is energized. The 
magnet. S, is adapted to respond only to an excess of current beyond a de- 
termined point. The opération of this arrangement is as follows: Suppose 
that the operator of the motor has brought It to a standstill by the insertion 
of the résistance, R, or by the movement of the brushes, or both. Should 
he now désire to start the motor under a heavy load, or in a situation where 
the motor may be blocljed in any accidentai manner, he would in the usual 
manner throw his lever, cuttlng eut the résistance, R, and there would resuit 
a sudden flow of current through the motor, which would destroy it before it 
could overcome the inertla of its load or its block, were it not for the action 
of magnet, S. The magnet, S, becoming energized when the current reaches 
a predetermined maximum point, draws up its armature and Interposes the 
pawl, 0, in the path of any further movement of the resistance-lever, so that 
a driver will be warned that his current is too great, although he eannot by 
any degree of carelessness or haste' permit the motor to be Injured. Varions 
modifications of this devlce may be employed, the underlying principle of 
them ail being lUustrated in the présent devlce, whereln an automatic stop 
prevents too great a flow of current through any one of several motors in 
multiple are." 

Superadded are the claims, ail of which are alleged to be infringed : 

"(1) The comblnation, with an electric motor, of a résistance in circuit 
therewith, mechanism controUing said résistance, and an atitomatic stop for 
said mechanism. (2) The comblnation, with an electric motor, of a résistance 
In circuit therewith, mechanism controUing said résistance, and an automatic 
etop for said mechanism respondlng to an abnormal increase of current In the 
motor-circuit. (3) The comblnation of two or more electric motors In mul- 
tiple arc on the same circuit, a résistance In circuit with each mechanism 
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controlling the same résistances, and automatlc stops for said mechanlsm, 
(4) The combihatlon, with two or more electrlc motors in multiple arc, of a 
résistance In circuit 'with each mechanlsm controlling said résistances, and 
automatlc stops for said mechanlsms responding to au abnormal increase of 
eurrent. (5) The conibination, with an electrlc motor, of a résistance in 
circuit therewlth, mechanlsm controlling said résistance, and means for 
automatlcally controlling the movement of said mechanlsm." 

More briefly stated, Bentley invented a System whereby a magnet 
in the main circuit, energized to a certain point, attracts and sets a 
pawl, which locks and makes immovable a lever with which the 
operator cuts eut the résistance. With a réduction of the currênt to 
a desired point, the magnet relieves the pawl, and the operator con- 
tinues his removal pf the résistance. The complainant's invention is 
the automatic application of a stop or lock to the operator's lever, 
when and while there is an excess of electric energy, by means of 
a pawl attracted and held by a magnet while the excess continues. 
It may now be considered whether the défendant uses this or équiva- 
lent means for obtaining the same resuit. The defendant's device 
is described by one of its experts in the language placed below the 
following figure, to which it refers: 



fymSr i,Jht.^ 




"The défendant Is using a multiple unit system In which the cars are 
gronped In trains. There are two motors on a car, and two, three, or more 
cars for each train. On each car there Is a motor-circult containing the 
usual séries multiple motor controUer, and there is a local operative or con- 
trolling circuit through which the main controlling contacts are electrlcally 
actuated. There is a platform switch Une, through which the switclies on the 
platforms of ail the cars are connected together, and there is a train or gov- 
erning Une which extends through evéry car on the train, whether such car 
is equipped with electrical propelling apparatus or not; for in a train of four 
cars only two need be electrlcally equipped for electrlc propulsion, while the 
others are provided with a train or governlng Une through which the entire 
motor or propelling power may be govemed as a unit, although situated on the 
extrême ends of thé train. * » * There is the so-called 'third-rail,' which is 
the conductor extending from one end of the Une to the other. Its po- 
tentlal or electro-motive force Is 500 unlts; that is, 500 volts. There are 
trailing contacts, called 'contact shoes,' by means of which the electrical ap- 
paratus on the car or train maintains connection with the third rail and 
generator. The return circuit is through the rails upon which the cars 
travel,— ^the trafflc rails. On each car there are two motors, M', M^. Thèse 
môtors are in citcuit with a motor eontroller. A résistance forms part of 
this eontroller, and is designated 49. There are two running positions shown 
for the eontroller. The contact plates 1 and 2 indicate the Une of commuta- 
tion where the motors are connected in séries with more or less external ré- 
sistance. The contact plates, 3, 4, 5, Indicate the second Une of commutation, 
where the motors are connected in multiple arc or in parallel circuit with 
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more or less résistance. This motor controller lias its moving contacts upon 
il barrel or cylinder, and geared to this cylinder through the worm-gearing, 
31, is a small motor, called a 'pilot motor.' A brake Is appUed to the shaft 
of this pilot motor through the influence of a spring which opérâtes to press 
a brake shoe Into contact wlth a dise fixed to the armature shaft. The motor 
is Included in a branch circuit or a local circuit in which are break points 
eontroUed by a relay, 43, In circuit between the two motors. M', M2. In 
the pilot motor circuit is a magnet, 27, and its armature is attached to the 
brake shoe so that when circuit is complète in the branch containiug the pilot 
motor the brake shoe is withdrawn, and when circuit is broken in the 
branch the brake shoe is applied by spring pressure as described. In this 
same branch circuit there is another relay, S. This Is connected with tlie 
platform switch, P, and this platform switch controls ail the motors on ail 
the cars to a certain estent. By putting this switch in any one of three 
contact positions,—! hâve only shown one sucb position. — the pilot motor wlll 
run to a point where a certain Une of commutation wIU be perfected by the 
barrel switch or motor controller. But if, during the run ol' the pilot motor 
under the initial or starting movement given it by the motorman, the circuit 
containing the motors. M', M", and the magnet, 43, becomeis overloaded 
fthat Is, If the strength of current exceeds a predetermined safe maximum), 
the magnet, 43, breaks the branch circuit in which the pilot motor is located, 
iind the magnet, 27, releases the brake shoe, which the spring applies to 
f'heck as soon as possible the further advanee of the pilot motor. The clr- 
<mit of the pilot motor is broken, and a friction brake is applied to check Its 
momentum as far as possible, and wlthout furtlier increasing the strength 
of current in the motor circuit. That opération might occur at one motor 
or another, or upon any one of the three cars. ïhe motorman would not 
know of it. It is entirely automatic. The motorman receives no waming 
of it, and he Is still free to manipulate his platform twitch in spite of any- 
thing that the automatic mechanism can do. It is a simple safeguard again.st 
the possible erratic action of a motor, elther from the slipping of wheels or 
from the overloading of any partlcular motor. The motorman's switch is not 
caught and held, as In Bentley's case, so that the motorman bas warning." 

In short, the défendant uses a piiot motor to eut out résistance, 
which it does while the local circuit, in which it is, remains closed, 
and such pilot motor ceases to eut out résistance when the local cir- 
cuit is opened, which happens when the strength of the main current 
becomes too great ; and a magnet is used to close and open the cir- 
cuit, and a brake magnet is used to stop the revolving pilot motor 
atter its circuit has been opened and its motive power taken away, 
and to release it upon the return of such motive power. Hence the 
removal of résistance is stopped : (i) By opening the circuit which 
opérâtes the pilot motor. That is the primary cause. (2) By ar- 
resting the inertia of the moving pilot motor. That is an auxiliary 
cause. But after it has once stopped, the résistance lever is not 
blocked for the purpose of preventing the removal of résistance. The 
withdrawal of the brake at such a time would not aiifect it. The 
operator is not stopped from turning his lever, nor is his lever ob- 
structed, nor is there any reason for locking it, for he does not hâve 
to do in any way with the insertion or removal of résistance, save in 
the initial act of admitting the main current. Bentley contemplated 
a controller tliat should, at the will and at the instance of the op- 
erator, eut out or in résistance ; and so the magnet applying a brake 
stopped him at a predetermined point. In the defendant's device 
the operator has nothing to do with the matter. To stay or release 
is, as to him, ail alike. He neither inserts nor withdraws résistance, 
but a circuit normally open cuts out résistance by the operator stait- 



158 



118 FBDBRAL REPOBTBiR. 



ing; xandj when this removal has proceeded sufficiently, a broken 
circuit stÔ|>8 the removal, aided in stopping acquired motion by a 
brake rélëâséd by a magnet. It is true that the operator is just as 
Eelpless in the one case as in the other, but in Bentley's patent the 
conception was to arrest physically the arm of a careless or inefficient 
operator until such time as there was an automatic adjustment of 
the current. In the defendant's device the power that removes ré- 
sistance cannot be improvident, for, beyond the instant when its 
duty has beetf nicely and fuUy effective, it is withdrawn. But com- 
pare the disenergizing of the brake magnet so as to let the brake 
drop on the revolving pilot motor, bereft of its motive power, with 
complainant's device. Defendant's brake magnet, disenergized, lets 
the brake on. Bentley's magnet, energized, locks the lever. De- 
fendant's magnet, when energized, draws ofï the brake. Bentley's 
magnet, when disenergized, unlocks the lever. A magnet is used 
for each. In one case a magnet is empowered to stop and lock, and 
by losing such power it releases; while in the other a magnet, by 
losing power to liold the brake, lets it on, and by gaining power with- 
draws it. Hence Bentley uses power in the magnet to stop and hold, 
and loss of power to release; défendant uses power in the magnet to 
release, and loss of power to stop; and, while the brake is used to 
stop acquired motion of the pilot motor, it does not hold nor lock 
the lever. Its function in this regard will be discussed later. But in 
one case the hand of the operator is stayed; his machinery is locked; 
he cannot continue his work of cutting out ; in the other the current 
being once turned on, the cutting in and out is donc without référ- 
ence to the operator. 

The foregoing has been by way of description and differentiation, 
but further discussion and conclusion should await some examination 
of the prior art. 

Letters No. 236,460 dated January 11, 1881, issued to Sawyer, are 
illustrated by the foUowing diagram: 
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The throttle magnet. A, in a main circuit, attracts its armature 
attached to the lever, B, and thereby closes a local circuit, wherein 
a magnet, J, thereupon attracts its armature attached to a lever, K, 
whereby résistance is brought in. When there has been proper ré- 
duction in the current, the retraction spring attached to lever, B, 
withdraws it from throttle magnet, A, and opens the local circuit 
so that the magnet, J, has not power to resist the retraction spring 
that withdraws lever, K, and removes the résistance. What Sawyer 
did was to use a magnet in a main circuit to close and open a local 
circuit, wherein a magnet attracted or released a résistance lever, so 
as to bring in or eut out résistance as the state of the current re- 
quired. The magnet, J, alternately holds and releases the lever, K, 
and admits or suspends the removal of résistance. Bentley inter- 
poses a pawl to block the lever, hold it at a standstill, and then re- 
lease it. But Sawyer taught that a magnet and retracting spring 
could be used (i) to close and open a circuit ; (2) to hold and release 
the lever that cuts in and out résistance. For what purpose? The 
spécification states : 

"Our invention relates to devices for automatlcally régula tlng the supply 
of electrlcity to a System of electric motors in wliich it Is desired to obtain a 
uniform speed of rotation, as in autographic telegraph-instruments and other 
apparatus of précision; and it Is obvions, of course, that it may with equal 
advantage be applied to the régulation of electric currents in any apparatus 
or for any purpose vrhatever of this or like nature." 

Now, what did Bentley do ? Lest the motors in multiple arc, which 
run more slowly, should absorb an undue portion of the current, and 
those which nm at greater speed be deprived of the necessary amount 
of current, resulting in injuring or destroying the slow-running mo- 
tors, he provided a variable résistance in the circuit of each motor, 
and also a catch or stop which would automatlcally prevent the 
removal of too great an amount of résistance from the motor cir- 
cuit. Sawyer did the same thing, save this : He did not use a catch 
or stop which blocked the résistance lever, but the magnet acted 
dircctly upon the lever, and held or released it. So far as the lever 
is locked by a pawl held by the magnet, Bentley does something in 
the way of automatlcally regulating the résistance lever that Sawyer 
did not do. If the lever, L,', in Bentley's patent, were alternately 
attracted to and released by the magnet, S, without the interposition 
of the pawl. G, he, in a degree, would do what Sawyer does, by 
somewhat différent means. But the pawl was better for Bentley's 
purpose, for he wished to lock the lever so thoroughly that the 
strength of the operator could not move it. Hence the use of the 
pawl may be regarded as an advance by Bentley. But the fact re- 
mains that using a magnet and a retracting spring to close and open 
a circuit, in which a second magnet should hold a résistance lever, 
or let it operate, is described with great simpHcity in the vSawyer 
letters. The fîrst claim of the Bentley patent and of Sawyer's patent 
both show (i) an electric motor; (2) a résistance in circuit there- 
with; (3) nsechanism :ontrolling said résistance; (4) an automatic 
stop for said mechanism in Bentley, and in Sawyer mechanism caus- 
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ing a constant vibration,— that is, intermittent holding and releas- 
ing of the lever to eût out and introduce résistance. In the de- 
fendant's device the throttle magnet is used, as in Sawyer's patent, to 
ôpen and close the circiiit, upon which the action pf the résistance 
lever is dej^ndent, while the brake raagnet, when enèrgized, draws 
away obstruction from the résistance lever, or allows the brake to 
return thereto, and is not wanting in strong resemblance to the action 
of the magnet, J, and lever, K, as shown by Sawyer. The use of a 
magnet in a multiple-arc-circuit, to open circuits that energize electro- 
magnets so as to attract levers to introduce or to remove résistances, 
is shown in Edison letters, No. 264,661, dated September 19, 1882; 




The levers, c and d, carry pawls, f and e, which engage ratchet 
wheels, b, which in turn move an arm, a, which introduces or re- 
moves résistance, accordïngly as the lever, c, is influenced by the 
magnet, C, or the lever, d, is attracted by the magnet, D. Hère is 
not a pawl automatically locking the résistance arm or lever, under 
the influence of a magnet, but a pawl that puts in résistance, and 
another pawl that removes it, but each pawl is connected with an 
armature lever, itself immediately dépendent upon a magnet that is 
enèrgized by a primary magnet, E, in the main circuit, opening and 
breaking the circuit. If the pawl introducing résistance held the 
ratchet wheel, and thereby the résistance arm, until the current was 
reduced, it would do precisely whàt the magnet and pawl efïect in 
iBentley's patent; but instead of this there are two pawls. One 
automatically brings in the résistance, as needed, and one cuts it out as 
required, and both bring the resuit. But at least the Edison device 
shows the use of magnets in main and subsidiary circuits to close cir- 
cuits so as to bring in and remove résistance, and operating the ré- 
sistance lever for that purpose. But still the résistance lever is not 
securely locked, as in Bentley's patent. 

The Weston patent. No. 266,239, dated October 17, 1882, is as fol- 
lows : 
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It shows a magnet in the main circuit, that, when the current passes 
a predetermined point, by attracting an armature, d, on a lever, F, 
through which the circuit passes, brakes the circuit, so that the current 
passes through a résistance and prevents injury to the motor. 

In the patent of L,evy, No. 286,834, of October 16, 1883, a throttle 




magnet. A, in the main circuit, moves a switch, C, and thereby directs 
a motor, D, which rotâtes a controller, so as to bring in or eut out 
résistance, according to the strength of the current. 
The Gale patent, No. 319,573, dated June 9, 1885, relates to lamps 
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or other electrical devices in séries, and is intended to restore the cir- 
cuit interrupted by accidentai failïire of one lamp. If a lamp burn out, 
ail the lights w6«(ld be extinguished, if it were not that the main cir- 
cuit is broken, whereupon a relay magnet releases its armature and 
closes the circuit through a second magnet, which attracts a pawl and 
disengages it from a toothed wheel, which allows a lever to be actuated 
by à spiral spriiig, and to swing until it has reached two terminais, one 
on; each side of the extinguished lamp. Thèse the lever bridges and 
closes the circuit by making a shunt about the def ective lamp. There- 
upbn the circuit, through the magnet, is broken, the pawl engages the 
ratchet wheel, and the lever is heïd in place. Hère is a circuit opened 
by and closed by a magnet, and a pawl released from and allowed to 
engage a ratchet wheel to allow a lever to swing or to hold it. This 
illustrâtes thst it was known that a pawl could be released from or 
allowed to block a ratchet, wheel, carrying a lever, by means of a circuit 
closing.upon the opening pf the main circuit. 

The fîve,,Cilaims of complainant do nothing more than provide for an 
automatiç stop for mechainism controlling résistance in circuit, with 
an electric motor, or two or more electric motors, in multiple arc, 
such stop responding to an abnormal increase of current. But it is 
évident that the prior art requires that the stop or catch be limited 
to one that physically engages the résistance lever so iirmly that the 
operator cannot move it. The inventer dwells upon this, and the 
complainant's brief emphasizes this Constraint put upon the operator, 
and the advantages thereof. It has already been seen that the défend- 
ant uses two co-operating means for regulating the résistance : (i) 
A pilot motor on a local circuit, opened or closed by varying condi- 
tions of strength pf the main circuit; (2) a brake magnet releasing a, 
brake or withdrawing it. The first way is totally unlike any sugges- 
tion of the Bentley letters, and, moreover, it was taught plainly by 
Levy, and, except the pilot motors, by Sawyer, Weston, and Edison. 
The second way (the use of the brake magnet to stop the movement 
of the résistance lever) was foreshadowed, but not reached, by Sawyer 
and Edison. Surely, arresting the removal of résistance by withdraw- 
ing the power of the pilot motor has no resemblance to the blocking 
mechanism that Bentley conceived and described. There is some re- 
semblance between the brake magnet releasing the brake, and Bent- 
ley's pawl enga^ing the toothed sector, but it is very faint. What 
cuts eut the résistance is the révolution of the pilot motor. What 
makes the pilot motor revolve is the local circuit. What takes away 
its power to revolve is the opened local circuit. What, then, do the 
brake magnet and brake do? They overcome quickly the inertia of 
révolution of the pilot motor. It is true that this sudden cessation of 
motion does prevent résistance, to an extent, from being removed ; and 
if a brake be an équivalent for an engaging pawl, as it very well might 
be, the defendant's brake magnet and brake do something of the duty 
that the complainant does. But the coïncidence of action is very 
slight. The vital purpose of the Bentley device is to stop instantly the 
moving lever, and hold it stopped against ail effort of the motorman. 
The office of the defendant's brake magnet and brake is to stop the 
acquired motion. It neither stays the motorman, no f any substitute 
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for him. It has no relation to the motorman. It is a part of a 
nicely balanced mechanism, incapable of important error, inserting 
and removing résistance automatically with intended précision. In de- 
fendant's machine the brake plays an auxiliary, but necessary, part 
in stopping ; but thereupon it holds nothing against any force applied 
to the résistance lever, because no force is applied to the lever. The 
vital conception of Bentley of disarming the motorman— of making 
him incompétent by automatically locking his lever and holding it 
locked — is practically absent from the, defendant's device. The use of 
the released brake to overcome the inertia of révolution of the pilot 
motor is the nearest approach to Bentley's locking device, but this is 
not an automatic stop, within the meaning or intention of the Bentley 
patent. The defendant's entire System is radically unlike that of Bent- 
ley; its purpose is différent, although both involve régulation of the 
current ; and it makes use of the art prior to Bentley, save in the 
mère matter of the arresting brake. Although Bentley's device was 
used on a car about 1885 for a short time, it has proved of no com- 
mercial or practical value. Nobody seems to hâve conceived that it 
could do any useful thing in the modem railway service. It should 
not be employed at the expiring limit of its useless life to thwart the 
valuable benefîts of defendant's device, now in extensive use, and of 
which there is no évidence that Bentley had the shadow of perception. 
The bill is dismissed. 



UNITED SHOE MACH. OO. v. THOMAS G. PLANT CO. et aL 

(Circuit Court, D. Massachusetts. Oetober 1, 1902.) 

No. 1,113. 

1. Patents— Infbingbmbnt—Eebl-Naii.ing Machine. 

The Raymond patent, No. 619,707, for a heel-nalling machine for at- 
tachlng the heels on boots and shoes, construed, and held not antleipated, 
and valid; also Infrlnged as to claims 23, 24, 42, 43, and 44. 

In Equity. Suit for infringement of letters patent No. 619,707 for a 
heel-attaching machine, granted to Freeborn F. Raymond February 
14, 1899. 

Elmer P. Howe and Richardson, Herrick & Weave, for complain- 
ant. 
J. S. Rusk, for défendants. 

COLT, Circuit Judge. This bill in equity is brought for infringe- 
ment of the Raymond patent. No. 619,707, dated February 14, 1899, 
for an improvement in machines for attaching a heel by nails to the 
heel-seat of a shoe. The heel is commonly made up of two parts, — the 
heel-blank, composed of several layers of leather pressed together, and 
a single pièce of leather called the "top-lift," which is spanked on to 
the projecting ends of the nails on the bottom of the heel, so that the 
nails do not show in the finished heel. The heel-blank is often "load- 
ed" in a separate machine, which means that the holes are driven 



164 118 FEDERAL REPORTER. 

throu|h jt, and the nails driven part way into thèse holes, with their 
eîids projecting. Prior to thè patent in suit, there were two types of 
heèliilg machine in use, known, respectively, as the "McKay Machine" 
and the "National Machine." In the McKay machine th« shoe was 
plaçèd in an upright position on the jack with the heel-seat above the 
heêl-blànk and heel-blôck. A loaded heel-blank, with its projecting 
najls, %as placed on the heel-block, which had a séries of holes to re- 
ceive the flâils. In the lower part of the heel-block was an upright 
nail driver projecting from a driver-bed. The heel-block was held 
away froifl this bed by a spring. The shoe was brought down upon the 
heel, théreby forcing the heel and heel-block downward against the 
pressuré of the spring, so that the driver forced the nails through the 
heel-blank and into thè sole of the shoe. The shoe was then carried 
up again with the heel attached thereto, leaving the ends of the nails 
projecting. A plate was then turned over the surface of the heel-block, 
and the t6p-lift was applied tô the plate. The heel was then brought 
down upon the top-lift, whereby it was spanked into place upon the 
projetting nail ends. In the National machine thé shoe was held 
upsidè down upon a jack, and an unloaded heel-blank was placed over 
the heel-seat. This machine was organized with a rotary head above 
the heel-sëat, having projecting arms which carried the awls, nail driv- 
ers, and top-lift spankéf ; After the heel-blank had been placed over 
the heel-seat, a templet containing a séries of holes was brought over 
the heel-blank, and a set of awls upon one arm of the rotary head de- 
scended through the templet and made the holes in the heel-blank. 
The awls then ascended, and the nails were dropped into the templet 
holes. A gang of drivers upon another arm of the rotary head then 
descended, and drove thé nails through the heel-blank and into the 
heel-seat. The drivers were then retracted, and the spanker arm 
carrying the top-lift descended, and spanked the top-lift on to the pro- 
jecting ends of the nails. Ill the Raymond machine, covered by the 
patent ip'stiit, the jacked shoe ïs placed upside down, and the heel- 
blank is applied to the heel-seat from above. The machine has a 
rotary head having one or more pairs of arms, one arm of each pair 
being furnished with drivers and a heel-block, which are substantially 
like the old McKay machine, and the other arm with the top-lift 
carrier and spanker. A loaded heel-blank is placed bottom down on 
the heel-block while the arm ig.in its upward position. The arm then 
carries around the heel-blank until it is over the heel-seat, bottom up, 
whereupon the nail-driving opération takes place. The rotaïy head 
is again rotated, and the next arm carries around the top-lift, and then 
spanks it on. . In the preferred form set forth in the patent the ma- 
chine has six arriis. In the claims in issue, however, the machine is 
limited to a single pair of arms. The new feature in this machine is 
the carrying àrbund of the heel-blank on the arm of a rotated head 
from one accessible position where it can be readily attached to the 
heel-block to another position where it is nailed to the heal-seat of the 
shoe. A hëëlinig tnachine so organized with a single pair of arms upon 
a rotary head^ and carrying upon one arm a heel-blank and driving 
mechanistni ajid uppn the other arm the top-lift and spanker devices, 
seems tO pôssess the advantages over prior machines of simplicity. 
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accuracy, and increased efficiency. Claims 23, 24, 42, 43, and 44 are 
in issue. It is sufficient to refer to claims 24 and 42 : 

"(24) In a heel-nailing machine, the combination of a pressure-bead baving 
a wide opening extended through it, a sliaft estendlng across said opeuing. 
.'ind a rotary head carried by said sbaft and having two arms, loaded heel- 
iittacblng devices, of the character speclfled, attached to one of said arms. 
and a top-Uft carrying, holding, and spanlïing device attached to the other 
of said arms; the said rotary head being adapted to be tumed so as to permit 
the loaded heel-blank and the top-llft to be applied to their respective attach- 
ing devices through the upper part of the opening in said head, or when 
they are uppermost, and to permit them to carry said loaded heel-blank and 
top-lift and to attach them successively when they are In their lowest posi- 
tion, as and for the purposes described." 

"(42) In a heel-nailing machine, as a means for attaching a heel-blank to a 
hoot or shoe and a separate top-lift to the attached heel-blank, a vertlcally- 
reversible head having two arms, one of whlch arms is a<îapted to carry and 
attach the heel, and is provlded with nall-drivers and a nail-block arrangea 
on said arm so as to be movable toward and from It, and the other of which 
arms is provided with top-lift-applying devices." 

The important feature of daim 24 is the provision that "the said 
rotary head being adapted to be turned so as to permit the loaded heel- 
blank and the top-lift to be applied to their respective attaching devices 
through the upper part of the opening in said head, or when they are 
uppermost, and to permit them to carry said loaded heel-blank and 
top-lift and to attach them successively when they are in their lowest 
position, as and for the purposes described." So, in claim 42, the 
important part is "a vertically-reversible head having two arms, one 
of which arms is adapted to carry and attach the heel, and is provided 
with nail-drivers and a nail-block arranged on said arm so as tO' be 
movable toward and from it, and the other of which arms is provided 
with top-lift-applying devices." It is contended that thèse claims are 
void for want of invention in view of the prior art. This contention is 
founded upon the old McKay and National machines, to which réf- 
érence bas been made; and especially upon the prior Raymond patent 
No. 329,951. This latter patent is for an auxiliary device to the Na- 
tional machine, which in no way involves the spécifie feature or mode 
of opération of the patent in suit. After the heel had been attached 
to the shoe, it was customary to drive additional nails by hand for pur- 
poses of ornamentation and more securely holding the heel-blank. 
The purpose of this earlier Raymond patent was the construction of 
an auxiliary device for doing this work automatically, as clearly ap- 
pears from the spécification : 

"It is very common in manufacturing boots andshoes to flrst attach the 
heel-blank by a gang or group of nails slmultaneously driven, and to then 
spank on the top-lift to the heads of the attaching-nalls, or to other nails 
which hâve been left projecting for the purpose of receiving It, and then by 
hand to drive additional nails through the top-llft, either for the purpose of 
more securely h^'ding it In place to the heel-blank, or for purposes of w^ear 
or ornamentation, or for ail thèse purposes. This last-named nailing bas 
always been done by hand after the removal of the boot or shoe from the 
attaching-maehine. It is very désirable that means should be provided 
whereby either holes should be made in the heel for thèse additional oi- 
auxiliary nails after the heel has been attached, but while it is yet in the 
heel-attaching machine, or that before the removal of the boot or shoe from 
the machine, but after the heel has been attached, the additional nails be 
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automatlcally driven; and I hâve hereln described means for accomplishing 
bothi thèse objects." 

Although the différent parts or éléments which make up the claims 
in issue, such as a rotary head with arms and driving and spanking 
mechanism, were old, I do not find in the prior art the combinations 
covered by thèse claims. I find no suggestion in the prior art of the 
employment of a rotary head with two arms, one of which carries and 
attaches the heel-blank. By reason of this last feature the claims 
cover, in my opinion, new and patentable combinations. 

The second défense is noninfringement. The défendants' machine 
has an oscillating head with two arms, one of which has appliances 
for carrying and attaching the loaded heel-blank, while the other has 
appliances ' for carrying and spanking on the top-Hft. It cannot be de- 
nied, theréfore, that, in its gênerai features and mode of opération, the 
défendants' machine corresponds with the machine of the patent in suit. 
This défense rests upon the ground of the différence in the form of 
heel-attaching appliances. The heel-attaching device of the Raymond 
machine is described in claim 33 as "comprising a group of drivers at 
the end of the arm and a yielding heel-block attached to the arm, 
and into which the drivers extend." , The défendants manufacture two 
forms of the Woodward heeling machine. In thefirst form the heel- 
attaching devices comprise a group of drivers at the end of the arm 
and a yielding heel-block attached to the arm, and into which the 
drivers extend ; in the second form the spring-pressed heel-sleeves 
must be regarded as the équivalent of the spring-pressed heel-block 
of the patent in suit. 

Decree for complainant. 



H. C. WHITE CO. V. WALBRIDGB et al. 
(Circuit Court, D. Vermont. October 29, 1902.) 

1. Patents— Infringemknt—Taking Pabt op Invention. 

The exclusive rlght graiited by a patent Is Invaded whenever any sub- 
stantial part of the Invention for any of Its purposes, though not the 
■whole for allof its purposes, is taken. 

2. Same— Stéréoscope. 

The Whlte patent, No. 548,149, for a stéréoscope, showing a construc- 
tion to more efifectually exclude the llght f rom the hood, discloses Inven- 
tion, and Is valld; also held infringed. 

In Equity. Suit for. infringement of letters patent No. 548,149, for 
a stéréoscope, granted to Hawley C. White October 15, 1895. On 
final hearing. 

Franklin Scott, for plaintjff. 
George A. Mosher, for défendants. 

WHEELER, District Judge. This suit is brought for alleged in- 
fringement of patent No. 548,149, dated October 15, 1895, and granted 
to Hawley C. White, aSsignor to the plaintiff, for a stéréoscope. The 
spécification sets forth that : 
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"The Invention relates to the construction of the several parts of the com- 
mon hand stéréoscope, and constitutes an Improvement In the method ot" 
making and putting togetlier the several parts, whereby a more con%'enient 
and durable 'scope Is produced. As 'scopes hâve heretofore been con- 
etrticted, the front end of the shaft bas been eut ofC flush with the front 
side of the lens-frame, and the hood bas been carried around only to the edge 
of the broad part of the shaft, so that there was a considérable opening on 
eaeh side of the nose of the observer for the admission of light to the eyes 
from below, which vcould interfère with perfect vision. I hâve devised 
several varieties of hood to obviate this interférence of light from below, 
of which this is one. The edge of the hood and end of the shaft are shaped 
to conform to the contour of the face, so that when the Instrument is held 
to the face ail parts of the edge of the hood and end of the shaft will fit the 
face. By carrying the shaft across the lens-frame, as shown, and holding the 
ends of the hood in rabbets or grooves, a much Armer structure is obtained, 
and the hood Is held from curling or warping out of shape, — a thing It is 
liable to do, as It is generally made up of veneers transversely laid up In 
glue." 

The clainis in question are for : 

"(1) A stéréoscope, consisting of a lens-frame, a shaft attaehed thereto, 
which extends forward of the said frame and is recessed to fit closely the 
nose and eheeks, and a hood, which extends around the said frame to the 
sides of the said shaft, and is supported thereby, the front part of the said 
shaft being practically a part of the said hood, the said hood being also 
provided with extensions for fitting against the temples, to combine wlth the 
said recessed shaft in forming a dark chamber, substantially as set forth. 
(2) A stéréoscope, consisting of a lens-frame, a shaft attaehed thereto, which 
extends forward of the said frame and is recessed to fit closely the nose and 
eheeks, and a hood, which extends around the said frame to the sides of the 
said shaft, and is supported thereby, making the latter practically a part of 
the said hood, substantially as set forth. (E) The deseribed improvement in 
stéréoscope consisting of a lens-frame, a shaft extending forward of the said 
frame, and a hood extending around the said frame to the sides of the said 
shaft and supported thereby; the front edges of the hood and the front end 
of the shaft being eut to fit the shape of the face of the observer, substan- 
tially as set forth." 

Hoods for instruments that excluded the light from below — which 
is a useful efïect — had been made before ; but the extension of the 
shaft shaped to fit the nose and face and adapted to support the hood 
does not appear to hâve been used before for that or any purpose. 
Thèse former hoods were clumsy, and liad not been well adapted to 
practicable and successful 'scopes. The invention made darker cham- 
bers withi.n the hoods more feasible, and came immediately into ex- 
tensive use, and the patent for it seems to be valid for what it covers. 

The more important and difHcult question is as to infringement. 
In the défendants' 'scopes complained of the shaft stops at the lens- 
holder, as before, and a pièce of veneering shaped to fit the nose and 
face, and curved to He at each end within and upon the lower edges 
of the hood, is fastened to the shaft there. The patent cannot be valid 
for excluding the light from below and forming a darker chamber 
within the hood, for that would be old, but only for the means by 
which the darker chamber is formed and maintained. The défendant 
does not extend the shaft bodily beyond the lens-holder for excluding 
Hght from below and supporting the edges of the hood, but adds an- 
other pièce extending from the end of the shaft, and supported by the 
edges of the hood, for excluding the light. This pièce does not sup- 
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poft thé edges of the hood, which is otie object of. the patented in- 
yëtltîôti';: "but does excltldé the light from below, which is another ob- 
ject, bvvyhat for this purpose is an extension of the shaft, in the sarae 
way. î Spjicing eut the shaft to exclude the hght is the substantial 
équivalent of extending the shaft bodily for the same purpose, and this 
part tif t^iè invention appears to hâve been appropriatèd by the défend- 
ant.. Thé exclusive right giranted by a patent is invaded whenever any 
substantial part of the invention for any of its purposes, although not 
the whole for ail its purpoSes, is taken. It is argued with force and 
plausibility that thèse claims are, by their terms, limited to 'scopes with 
hoods suppQrted by the extensiôh of the shafts; but the contact of 
the défendants* extensicin pièce with the hood is the, fuU équivalent 
of that of the extension of the shaft of the patent with the hood for 
support in ëxcluding light from below, and the Hmitation does not 
seem to apply to thèse claims in respect to this object. The extension 
pièce becomes practically a part of the hood, as in the first claim the 
extension of the shaft is said to be. The défendant appears to hâve 
taken the idea bf the patent in consfructing the infringement. 
Decree for plaintifï. 



NUTTER et al. - MOSSBEEG et al. 

(Olrcuit Court, D. Massachusetts. October 14, 1902.) 

No. 1,288. 

1. Patents— StJiT fo» Infrinqement— Application to Rkopbn Case Pendin» 
Appeal. ■ 

Where during the tenu at which a decree was entered finding the 
valldity anà infringement of a patent, but after the allowance and en- 
try of aiï appeal, the défendant présents newly discovered évidence, 
which in the opinion of the court would hâve entitled hlm to a reopen- 
ing of the case if presented before appeal, it will on application request 
the retum of the record from the Circuit court of appeals to permit f ur- 
ther proceedlngs to be talten. 

In Equity. Suit for infringement of patent. On application to 
the court pending appeal to request the return of the record for f urther 
proceedings. See Il6 Fed. 488. 

J. E. Maynadier and G. A. Rockwell, for complainants. 
Wm. R. TiUinghast and Benjamin Phillips, for détendants. 

BROWN, District Judge. Within the terra at which the decree 
was entered, but after the allowance and entry or an appeal, and while 
the appeal is still pending, the défendants make appHcation to this 
court to request the circuit court of appeals to return the record 
to this court for further proceedings, or for leave to file a supplemental 
bill in the nature of a bill of review. 

It is conceded that the défendants hâve newly discovered évidence 
in the Haie & Tolman bicycle bell, which was in somewhat extensive 
use for more than two years prior to the date of the patent in suit, and 
that they are not in default for failure to make an earlier discovery of 
this évidence. In support of this application, the défendants rely upon 
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Roemer v. Simon, 91 U. S. 149, 24 L. Ed. 384 ; Cimiotti Unliairing 
Co. V. American Unhairing Mach. Co., 39 C. C. A. 677, 99 Fed. 1003 ; 
Id. (C. C.) 108 Fed. 82; Marden v. Press Co., 15 C. C. A. 26, 67 
Fed. 809; Id. fC. C.) 70 Fed. 339. 

As the situation of the case in the court of appeals seems to cal! 
for an immédiate décision, I feel constrained to dispose of this péti- 
tion as speedilv as may be, and without such full considération as the 
important question of practice would under other circumstances re- 
ceive. Had this newly discovered évidence been presented after de- 
cree, and before taking of an appeal, I am of the opinion that I should 
bave ordered the case to be reopened. While I am not satisfied that 
the Haie & Tolman bell anticipâtes what is described in the patent in 
suit, 1 am convinced that it would hâve so changed the prior art as 
to hâve presented différent questions from those argued, and upon 
which the opinion was based. 

This court, therefore, will follow the practice suggested in the au- 
thorities cited, and, upon the application of the défendants, will re- 
quest the return of the record for further proceedings in this court 
which shall not préjudice the défendants' right of appeal. 
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(Circuit Court, W. D. Arkansas, Ft. Smith Division. August 1, 1902.) 

Cabeiers— Right to Limit and Rkgulatb Business. 

In the absence of charter or statutory provisions affecting Its right, It 
is compétent for a railroad company to détermine for Itself wlthin what 
limits It will act as a eommon carrier, what business it will engage In, 
what means and methods of transportation it will employ, what goods 
it will carry, and between what points and under what circumstances 
and conditions it will receive the same, subject always to the limitation 
that it must act in good falth, reasonably, and not arbitrarily or ca- 
priciously, and without discrimination; doing for ail under Ilke circum- 
stances what it does for any one. 

Same— Discrimination in Furnishinq C.^bs— Différent Modes of Loa»- 

ING. 

The refusai of a railroad company to furnlsh cars to the owner of a 
coal mine, to be loaded by wagons on its commercial tracks in its yards at 
a station at a time when the business of the road was unusually heavy, 
necessitating the constant use of such tracks, and its supply of cars was 
insufflcient to handle Its trafflc, while at the same tlme It fUrnished cars to 
other raine owners on their own private tracks, to be loaded by tipple, 
was not um'easonable; iior did it constitute an unlawful préférence or 
discrimination, either under the eommon law, or the statutes of Arkan- 
sas, which prohibit any préférence or discrimination In the fumishing of 
cars. 

Same. 

The action of a railroad company in furnishing cars to be loaded by 
wagon on its tracks at a station with coal for shipment in one direction 
to points within the state, while it refused to fumish cars to be so 
loaded for Interstate shipuients in the opposite direction, was not an un- 
lawful discrimination against a shipper, where the order applied to ail 
persons alike. 

Same — RArLROADs— Oni.HiATroN to Build Private Spdr Tracks. 

A railroad; company is under no légal obligation to construct a spur 
track from its Une to a coal mine for the private benefit of the owner in 
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shipping his product; nor can It be held llable in damages for unlawful 
dîscriininatlon because of Its refusai to build such track, although it had 
permltted' to be built, and asaistèd in building, similar tracks to othei- 

mines, , 

On Directing Verdict for Défendant. 

Hill & Brizzolara, for plaintiflf. - 
E. B. Peirce, for défendant. 

ROGERS,, District Judge. Ôentlemen of the Jury: I am con- 
strained by my view of the îaw of this case to instruct yoù to return a 
verdict for the , défendant. The far-reaching impoi-tance of the case, 
as well as its sonjewhat npvel features, Iiave induced me to consume 
more timethan is usual in its considération. Every shipper and every 
railroad company in the state is interested in the questions of Iaw in- 
volved, and the décision, of course, afïects immense iritërests. It is 
therefore due counsçl, the jury, and the court that I state my reasons 
for the course tp be pursued. There is fortunately very little con- 
flict in the évidence, a^nd it is gratifyihg that in such cohflict the wit- 
nesses on bpth sides hâve deported, themselves w^ith iinûsual candor 
and fairness. Any différences may be fairly attributed to the infirmi- 
ties of memory, inaccuracies of speech, and misunderstandings at the 
time as to what was said, rather than to any disposition to pervert 
facts. 

It was urged that the Conatser Case, 6i Ark. 562, 33 S. W. 1057, 
governed this case. A very careful review of that case leads me to 
doubt its application to the facts at bar. At ail events, I am not willing 
to base my action on that case. Conatser held cotton at Ozark, Ark. 
He wanted tq sell for cash to buyers on the ground. He could not 
sell uniess cars could be had upon which to ship it. He applied to the 
railroad company for cars. They were not furnished. Hence the 
cotton could lîOt be sold. Cotton declined, and he sued the railroad 
company for the différence between thé price he could hâve sold for, 
had the cars been furnished, and the price he did sell for after it de- 
clined. The court held, on his own évidence, that he was not a ship- 
per, but a seller, of cotton, and that he had no cause of action against 
the rallrMé' company, and dismisised his suit. In the case at bar, 
plaintiiï had a cpal mine. He couTd not sell his coal or ship it without 
cars. He applied for cars. They were not furnished. He had or- 
ders for iall: the coal h© couldi mine, for $1.25 per ton, free on board the 
cars at Hartford, vvhere hfs mine was located. It cost him 96 cents 
per ton tb miné and Ibad it on the cars. He sued for the différence 
between the cost and selling price. What was his légal status ? The 
plaintiff, was tp load the cpal and bill it out to the purchasers, who pur- 
chased free on board cars after billed out. It did not appear that 
Conatser was to load cotton or bill it out, or that he intended to do 
either. ^^tjd this is the distinction between the two cases. I do not 
think, on more mature reflection, that the Conatser Case is applicable 
to the facts , -in! the case at bar. 

The material facts of the case are thèse : When the défendant rail- 
road compiany ik'as extending its lîne from Howe, Ind; T., east through 
thé stàtë "of Arkansas, it intersected the, Arkansas state line abput a 
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mile from the old town of Hartford, in Sébastian county, Ark., where 
it owned a large body of coal land, and there laid eut a new town. 
The old town of Hartford was a mère village, of no commercial im- 
portance, and only a few persons resided there. Shortly after the 
road was put in opération at that place the railroad company permit- 
ted some one to work a strip pit on its land near the station, and load 
coal by wagons on cars standing on its switches at the station. Very 
soon thereafter the plaintiff began working an old mine in the vicinity, 
which had been opened and worked for local supply before the railroad 
was constructed, and he, too, loaded by wagon on the same switches. 
One of his witnesses, Rogers, who was working a small mine near by, 
did the same thing. This arrangement as to plaintifï and Rogers 
continued until August 14, 1901. In the meantime the défendant rail- 
road had sold its coal land, including the strip pit above referred to, 
and two large coal companies had been organized and had opened 
mines at Hartford, and another was at the time in full opération a mile 
or two ofï, equipped with private switches and tipples for quick load- 
ing. Thèse switches were built in this way: The coal operators 
and the railroad authorities agreed where the switches should be put 
in. The operator furnished the right of way, the ties, and did the 
grading. The railroad company furnished the iron and laid the rails, 
and, after it was constructed, controUed the switches. In the fall and 
winter of 1900-01, the business of the road had increased abnormally 
by reason of large crops and the immense development of coal and 
other products along the Une, and also because it was constructing 
large eastern and western extensions of its line. Hartford, which for 
business amounted practically to nothing in the beginning, had be- 
come a large shipping point for coal, and its commerce had increased 
in proportion ; indeed, it had increased ail along the Hne. Some time 
in the spring or early summer of 1901 (the plaintiff's évidence tends to 
show, about the I4th of August, 1901) the défendant company notified 
the plaintifï that the loading of coal on its commercial tracks at Hart- 
ford could not be continued, and that the company would not receive 
or ship coal except by car loads, and the cars to be loaded on the 
private switches of the coal operators and by tipple. The undisputed 
évidence is that the demand for cars at that time was much greater 
than the supply, and the company then had given orders for nearly 
one-third as many new coal cars as it then had in use, and they could 
not be had; that to continue the loading of coal cars by wagon on 
its commercial switches at Hartford was necèssarily slow, and thereby 
had a tendency to reduce the maximum shipping facilities of the road, 
and, moreover, delayed and interfered with its commercial traflfîc, and 
rendered dangerous the opération of the road to defendant's em- 
ployés, the persons employed in loading the cars from the wagons, and 
the traveling public; that thèse vi'ere the reasons that the practice of 
loading cars on the commercial tracks in defendant's yards at Hart- 
ford was discontinued. The undisputed évidence shows that, at the 
time the notice was given, no other persons on its entire line, except 
plaintifï and the witness Rogers were loading cars on the commercial 
tracks at its stations. True, both at Hartford and at Red Oak some 
cars were loaded from strip pits by wagon, but ahvays on the private 
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tracks oftlie operatprs; and this was not allowed, except temporarily, 
to enable the operftor to open his mine, and for the reason that a 
tipple could not be uçed until the stripping was stopped, and what is 
called the "slope" was begun. Soon after the défendant railroad Com- 
pany gave the notice referred to, plaintiff, Harp, began negotiations 
with various officers of the company to secure some method of loading 
his coal. Thèse negotiations resulted in nothing. The testimony in 
relation to thèse negotiations is very confusing as to dates, and quite 
conflicting in détail. It is not perceived that it is very material to 
the questions involved ; but the plaintifï, Harp, insisted that a switch 
shouîd be put in runn,ing from his mine, and intersecting the ground 
set apart for the company's station track yard. This the défendant 
company refused to do. Suffice it to say they failed to agrée upon 
any point at which the company should put in a spur track to plaintiff 's 
mine. Meantime plaintiff, Harp, and his witness, Rogers, who was 
similarly situated with référence to his coal opérations, brought the 
matter to the attention of the state railroad commission, and the state 
railroad commission brpught about a conférence with the défendant 
railroad authorities. It was ascertained by the défendant company 
that the state railroad commission held the view that it was compelled 
to furnish Harp and Rogers equal facilities with other shippers of coal, 
notwithstanding the method in which they were conducting their busi- 
ness. Aecordingly, in October, 1901, for prudential reasons, the de- 
fendant company offered cars to plaintiff and ail other persons at 
Hartford, destined for eastern points in Arkansas, on the theory that 
the state railroad commission had no^ jurisdiction as to cars going 
west, and engaged in interstate commerce. Later, in January, 1902, 
the comjfiission having decided the défendant must furnish cars des- 
tined west, it for the same prudential reasons cômplied with that or- 
d,er. At this time plaintiff had no coal orders for western points, 
the seasonJor coal shipping being about closed. The plaintiff 
brought suit in this court for the différence between the cost. of put- 
ting the coalfree on boai;d the cars at Hartford, which was 96 cents, 
and the value of the coal free on board cars at Hartford, which was 
$1.25, for the full capacity of his mine from August i, 1901, to Feb- 
ruary 15, 1902. 

On this state of facts, tvvo questions arise : First. Was the refusai 
of the railroad tp furnish cars to plaintiff on its commercial tracks 
in its yards at Hartfoj^d, to be lojaded by wagons, while at the same 
time it furnished cars, tOi-Qthier. mine owners on their private tracks, 
to be loadçdby tipple,; suc|i a., discrimination against plaintiff as the 
law condemns? Second*; If not^ was the railroad company, under the 
facts stated, compçlled by,Iaw;to put in a switch for plaintiff's con- 
yenience at such place as he required, or at any other place ? 

It was cpnçeded and there seems to be no diversity of authority 
on the subjeçt — both the décisions of the courts and the text-writers 
çpncurring^hat the rule isthat a çommon carrier, so far as con- 
cerns the.iîeçeipt.and transportation of goods, however it may be as 
to freight rates, must, wherethe conditions and circumstances are 
identical or subçtantially ^imilar, treat ail shippers alike. It cannot 
furnish faci|ities to spnae shippers, and deny them to others, unless 



HARP V, CHOCTAW, O. & G. ET. CO. 173 

there is a différence in the conditions and circumstances, such as 
makes the discrimination a just one. Public policy forbids that car- 
riers shall be permitted to favor one sliipper, or one class of ship- 
pers, in discharging the gênerai duty to accept and carry goods, to 
the préjudice of others. 4 Elliott, R. R. § 1468. The same author 
says : 

"The gênerai rule that a railroad company Is under a duty to carry goods 
properly offered for transportation is, as we hâve Indicated, subject, among 
other limitations and qualifications, to the limitation that its obligation ex- 
tends only to the klnd of goods the company undertalies to carry. In other 
words, railroad companies are common carriers only as to those goods whicli 
are of the klnd usually or professedly caiTied, • * • A further qualifi- 
cation of the gênerai rule is that railroad companies are common carriers to 
the extent only of those means and methods of transportation which thev 
own, use, or hold out to the public." 4 Elliott, B. K. § 1466. 

In Railroad Co. v. McDonough, 21 Mich. 195, 4 Am. Rep. 466, 
Judge Christiancy, in delivering the unanimous opinion of the courts, 
stated the doctrine as follows : 

"It bas been frequently held, and seems to be well settled, that com- 
panies incorporated under charters which simply permit, but do not require, 
them to undertake the business of common carriers, become such, as to any 
particular kind of property (though such as cornes within ail the reasons of 
the law of carriers), or as to any particular portion of their route, only so far 
as they hold themselves out as such to the public, and are under no obliga- 
tions to carry otherwise or other kinds of property than they publicly profess 
to carry. Oslade v. Railway Co., 15 C. B. (N. S.) 680; .Tohnson v. Hailway 
Co., 4 Exeh. 367; Farmers' & Mechanics' Bank v. Ohamplain Transp. Co., 
23 Vt. 186, 206, 56 Am. Dec. 68; 2 Kedf. Kailways, 116." 

The authorities cited furnish apt illustrations of the principles an- 
nounced. 

In Oxlade v. Railway Co., supra, the case was decided under an 
act of parliament known as the "Cardwel Act," which provided : 

"That every railway company," etc., "shall afford ail reasonable facilities 
for the receiving and forwarding and delivering of traflac," etc.; "and no 
such company shall make or give any undue or unreasonable préférence or 
advantage to or In favor of any particular person or company, or any par- 
ticular description of trafiic, in any respect whatsoever; nor shall any such 
company subject any particular person or company, or any particular de- 
scription of traffic, to any undue or unreasonable préjudice or disadvantage 
in any respect whatsoever." 

But the court in that case held: 

"There Is no obligation on any railway company, whether at common 
law or under the railway traffic act of 1854, to carry goods otherwise than 
aceording to their profession. Therefore it is compétent to them to restrict 
their coal traffic to the carriage of coal for coUiery owners from the plt's 
mouth to stations where such coUiery owners bave sales or dépôts appro- 
priated to them for the réception and sale of their coals, and to décline to 
carry coals from station to station, or for coal merchants; such an arrange- 
ment being essèntial to the régulation of the large traffic In that article, 
and the company not being common carriers of coal." 

This décision was afterwards confîrmed in i C. B. (N. S.) 454. 

The act of congress constituting the charter of the défendant com- 
pany imposes no duties whatever upon the défendant company in réf- 
érence to receiving or transporting freight or passengers, or as to 
îlie turnishing of facilities therefor. Such matters were left to be 
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goverried tiy the law of common carriers. Under the principles an- 
nounced, a.n(J urider the common law, and eyen under the Cardwel 
act in Engïatid, -which, as wilï appear, îs much broader and go es niuch 
further tha'n 'tHe sltatute law of this state, it is clear that it was 
within thé |)oWer of the défendant company to détermine for itself 
the means and methods of transportation which it would employ 
or hold oUt to the public, aS well as the character and kind of goods 
it would cart^y, or profess or hold itself out to carry, and .under what 
conditions it wowld accept and receive the same for transportation, 
and from and to what points it would transport articles received 
for transportation. To illustrate : Suppose some one had driveu up 
to the station ât lîartford ancl shoveled out on defendant's platform 
a wagon load of mine-run çoal or slack, and ofïered it for transporta- 
tion, and demanded that it be transported to Booneville, Ark,, and 
deliyered to John Smith, accompanying his oflfer by the freight char- 
ges. Was me company bound to accept it and transport it? Sup- 
pose a dozen différent mine operators at Hartford, operating loo 
wagons for loading coal oti cars, should demand of défendant that 50 
cars a day be set out on its switches and side tracks in its yards at 
Hartford, to be loaded with coal from wagons. Is the company, 
under the law, compelled to grant the request ? If so, the same thing 
may be donc ât éVery station for every person demanding it, and for 
every purpose, for coal has no impérial rights over lumber, cotton, 
stone, or merchandise ; nor has the coal operator any rights superior 
to the lumber dealer, the cotton speculator, the operator of the 
rnarble quarry, the agriculturalist. The common law made none. 
The statutes make none. Ail are tb be treated alike. The answer to 
thèse questions, therefore, is that if the défendant company is engaged 
in carrying coal, or permitting it to be loaded in its yards, in the man- 
ner stated, for orie person, it cannot lawfully deny it to another ; but 
if it does not hold itself out as doing that kind of transportation, and is 
not in the habit of doing it for anybody, then no one has any right to 
complain. The questions put, therefore, résolve themselves into this : 
Who shall hâve control of the operating of the road, — the company or 
its customers ? Who shall détermine what the railroad will transport, 
—the company or the shippers? Who shall say to what points the 
company will transport goods, — the company or its customers ? Who 
shall say what the means and methods of transportation shall be, — 
the company èr its customers? In short, who shall détermine what 
th^ business of the company shall be and how it shall be carried on ? 
Soiyed by the principles of the common law and common sensé, it 
must be the company, as ail will agrée that no railroad could be oper- 
ated at ail by those who patronizë it. 

It is not intended to be said that duties and obligations cannot be 
imposed by statutes on corporations. They owe their existence to 
the State, and the state may impose, by their charters, such terms 
as it sees fit, or deny charters altogether. It is only meant to say 
that where, by the charter, no such duties or obligations are imposed, 
railroads may détermine for themselves what business they will en- 
gage in, what means and methods of transportation they will employ, 
what goods they will carry, and betweèn what points and under what 
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circumstances they will receive them, subject always to the prin- 
ciples of the common law already announced, so far as applicable to 
the point in hand, and also, within proper limits, to the poHce power 
of the State, from which power the state cannot part, and may exer- 
cise at its will, within constitutional limitations. Of course, the gên- 
erai rules stated are rtiles to be kept within the bounds of good faith 
and fair and reasonable conduct on the part of common carriers. 
They may not arbitrarily, whimsically, • or capriciously, and without 
reasonable grounds, deny transportation simply because they hâve 
it in their power to do so ; neither could they, under like circum- 
stances, make changes not in good faith as to what they will carry, 
where they will carry it to, or the means and methods to be em- 
ployed ; but to hold that, within the principles stated, they cannot 
enlarge or curtail the class or kinds of articles they would carry, 
or détermine the means and methods to be employed or to be held 
out to the public, would be, in the absence of statutory régulation, 
to take from the carrier the conduct of its own business, and subject 
it to its customers. It must not be forgotten that the principles just 
stated are subject, always, to this principle : That what it does for 
one it must do for ail under liké circumstances. Naturally ail its 
interests will induce it to do ail the business it can safely do, of ail 
kinds, which âfïord it a just rémunération, so that its selfishness is 
at last the greatest security the customer has for getting his business 
done. 

The question recurs whether the company discriminated against 
plaintifï and in favor of other persons in refusing to furnish plaintifï 
cars on its commercial tracks in its yards at Hartford, to be loaded 
by wagons, while at the same time it furnished cars to others at 
Hartford on their own tracks, to be loaded by tipples. I do not 
think this an open question. If the cars furnished other coal opera- 
tors to bè loaded on their own tracks had been permitted to hâve 
remained there unloaded for a month, they would not hâve inter- 
•fered in the slightest degree with the gênerai business of the road, 
except to witlïdraw from active use the cars then so much in de- 
mand ; nor would such cars on the private tracks of the operators 
hâve involved any danger either to the employés of the mine, the 
servants of the railroàd, or the traveling public. But every car stand- 
ing on the commercial tracks of the company in its yards, to be 
loaded by wagons, is, in the very nature of things, an impediment to 
the rapid dispatch of business, involving switching, wear and tear of 
the rolling stock, and danger to the road's servants, the employés 
of the coal operators, and to the traveling public, to ail of whom 
the road is responsible for delays, and injuries resulting from care- 
lessness and the improper conduct of its business. Moreover, in the 
very nature of things, cars could not be loaded as rapidly by wagons 
as by the tipple; and therefore the former involved, to some extent, 
delays in loading cars, which, in view of the then inadéquate supply, 
the road could ill afïofd. The conditions under which , plaintifï was 
operating his mine were not, therefore, the same, or substantially 
the same, as those of Other mine operators. They were radically 
and essentially difïerent. I do not think it reasonable tô say the 
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road was withotit authority to regulate its affairs in màtters of that 
kind. To say that it has not is to affirm that its whole commercial 
traffic is to be impeded, and its travçling public, and its own em- 
ployés and thosé of the coal compatiies loading cars in its yards by 
wagons, shall be subjected to increâsed dangers from accidents, in 
order to allow otlé man the privilège of doing what, manifestly, com- 
pétent railroaid management would condemn. I cannot conclude oth- 
erwise than that the action of the défendant company in thus denying 
the loadirtg of cars on its tfacks in its yards was not only légal and 
reasoilàble, but manifestly in the interést of the safe, expeditious, and 
proper conduct of its business, and that in so doing there was no 
unjust discrimination against plaintifï. 

But it is urgéd that by our statute it is made the duty of the de- 
fendant Company to provide some place at which a niine owner, under 
the conditions and circumstances occupied by the plaintifï, could load 
his coal, either by wagons or by a spur tfack. This statute says 
that it shall be unïawfuîfor any persori or corporation "to make any 
préférence in furnishing cars ôr motive power," and it requires that 
ail persbns and corporations "shall furnish, without discrimination 
or delay, eciual and sufRcient facilities for the transportation of pas- 
sengers, thé receiving, loading and unloading, stOring, carriage and 
delivery of ail property, pf a like character carried by him, them, 
or it." But is it a préférence to furnish cars to a coal company which 
has provided a track of its own upon which the cars shall be loadsd, 
and refuse cars to a person to be Ipaded by wagon on its commer- 
cial tracké^at its dépôt? The word "préférence," as usèd in this stat- 
ute, riecéssârîly ittiplies thât one has been preferreci over another simi- 
larly sitijated. If this yvtte not so, then it woUld folio w that to re- 
îtise to give oiie man cars uiider any condition, and give them to an- 
other under any other condition, would constitute a préférence; and 
the resuit would be that every man, without référence to his facili- 
ties for doing business, or the àmountoî business he expected to do,, 
should hâve cars given to hîm, and thçn the right of the railroad 
company to manage and control its own methods and means of trans- 
portation, and to hold out to the public under what conditions and 
circumstances it would do business, would be wholly withdrawn. 
It cannot be fairly said that the statute iii this regard, as applied to 
this casé, has made any change whatevér in the law; nor was the 
jplàintiff in this Case discriminated against at ail when the railroad 
réfuàçd to furnish him cars under the circumstances stated, and 
grâhted fcars to others who had conformed to the conditions which 
wereimppsed for the. shipment of coal. 

fiut it is said that in October the railroad company receded irom 
this order refusing plaintifï cars to be loaded by wagons on its com- 
friercial tiracks at Hartford, to this extent: that it oflfered to furnish 
cars to be loaded by wagons on its commercial tracks at Hartford, 
destined to points pf shipment east of Hartford,, in Arkansas, and that 
iii So doing it held itself oiit ^s transporting coal of persons to be 
loaded from wagpiis into cars standing on its coinmercial tracks at 
Hartford, a:nd that therefore there was a discrimination, because dé- 
fendant refused to furnish cars for the transportation of such coal 
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to points west of Hartford. Waiving the circumstances under which 
this was donc, the answer to this proposition is this : That whatever 
change was made in the order appHed to ail persons alike, and there- 
fore there was no discrimination against the plaintiff. 

It is said that later, in January, 1902, the order referred to was 
rescinded in toto, and that cars were then ofïered for points destined 
both east and west. It is not contended, however, that plaintiff may 
recover by reason of that revoking order, because it was of the order 
revoked that he complained beforehand, and, moreover, after that time 
he does not claim any damages because of the failure to furnish cars. 
It may be said, also, that when, in January, 1902, the order was 
finally revoked, it applied to the plaintifif as well as to ail other per- 
sons, and therefore there was no discrimination as against him. 

I am of the opinion that there is no reasonable and fair view which 
can be taken of this case upon which any discrimination or préfér- 
ence, whether undue or unreasonable or not, can be predicated. 

But it is insisted that, when the old method of loading cars was 
discontinued, some other facilities should hâve been provided by which 
plaintiff could hâve loaded his coal ; that is to say, the défendant Com- 
pany should hâve put in a spur track for his benefit on the same con- 
ditions it put in tracks for others. If this were true, the question 
would arise where, and under what conditions and circumstances, 
this spnr track should be constructed. The very nature and char- 
acter of the railroad business necessarily implies that the power could 
only be lodged in the railroad company itself, or in some tribunal 
created by law. Manifestly the coal operator could not be allowed 
to détermine that question. If it belonged to one coal operator to 
compel the company to furnish a track to his mine, it belongs to every 
other operator to do the same thing; and the resuit would be that 
m a coal région there would be as many spur tracks along the com- 
pany's road as there would be coal mines, and thèse compelled to be 
put in by the railroad company without référence to its convenience 
or the safety of its opération. That this is not the law is, in the opin- 
ion of the court, conclusively established, by reason of the fact that, in 
a country where thèse opérations hâve been going on for half a cen- 
tury, no case has been cited or can be found which holds that doc- 
trine. In this respect the laudable industry and research of eminent 
counsel has not been rewarded by the discovery of a single case or 
text-wrifer supporting that doctrine. But there is the very best au- 
thority to the contrary, and it underlies this whole case, and uproots 
it, from any standpoint from which it may be viewed. 

The constitution of Nebraska provides that: 

"Rallways heretofore constructed or that may bereafter he constructed in 
this State are hereby declared public highways, and shall be free to ail per- 
sons for the transportation of their persons and property thereon, under 
such régulations as may be prescribed by law. And the législature may 
from tlme to time pass laws establishing reasonable maximum rates of 
charges for the transportation of passengers and freight on the différent 
railroads In this state." Article 10, ? 4. 

And by section 7: 

"The législature shall pass laws to correct abuses and prevent unjust 
discrimination and extortlon In ail charges of express, telegraph, and rall- 
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road companies In this state, and enforce such laws by adéquate pénal ties, 
to thé estent, If necessary for that pùrpoge, of f orf eiture , pf their property 
and fraiclilses." 

lit pursuance of this cotlstitutioiial provision the législature of Ne- 
braska passed an act which will be fourld set out in a note on pages 
404, 405, 164 U: S., 17 Slip. Ct. 130, 41 L. Ed. 489. 

The statute of Nebraskâ,ot 1887 (chapter 60, §§ I-3)— 
"Prohiblts and déclares to bétinlawful ail unjust and unreasonable charges 
made by à railroad company for any sérvidés, rendered in the transportât! on 
twhJch includes ail instrumentallties of shlpment or carrlage) of pàssengers or 
property, ov in connection therewith^ w for the receiving, deliverlng, storage, 
or handling of such property. The demanding or collecting, directly or indi- 
rectly, by à railroad company, from any person, of a.gfeater compensation 
for such s^viée than it demanda or collectis from any other person for a like 
and contemporaneous service in the transportation of a lik:e liind of trafBc 
under subst^ntially similar «ireumstances and conditions, is declared to be 
unjust discrimination. It is also made unlawful to, give any préférence or 
advantage to, or to subject to any préjudice or disadvàntage, any particular 
person, coHipany, flrm, corporation, or locallty, or any particular description 
of traflSc, iu ahy respect Whatsoever; and railroad companies are required, 
accordingi to their; respective powers, to afford ail reasonable, proper, and 
equal facilitlgs for the interchange of traiHc between tlieir respective lines, 
and for thé receiving, forwardlng, and deliverlng of pàssengers and property 
to and from''théir several Unes and those Connecting therewith, and not 
to discriminate Iff their rates and chargés between such contracting lines. 
By paragraph 17, uppn complaint In wrlting feoncerning any lack of facilities 
or aecommodatloiiB furnished by a railroad company fqr the comfort, con- 
venienee, and ' àécoïnmodation of individuals and the public, or eoncerning 
any unjust dlsCriùilnation against any person, flrm, cprporation, or locality, 
either in rates, facilities furnished, or otherwlse, the bbard of transportation, 
whenever, In 1^; Judgment, any repairs of, ' or additions to or changes in, 
any portion of the road, rolling stock,, stations, dépôts, station houses, or 
wàrehûuses Pf a railroad company, are necessary in orde? to secure the safety, 
comfort, accommodation, ând cohveUié.nce PÎ the pulilic and individuals, or 
any change In the linode of Cdnducting its business is reàsonablè and expédient 
in order to promote the security and accommodation- of; the |)ublic, or to 
prevent unjust discrimination agçiinst persons or placeSs is directed to order 
the railroad com^tany to make sùch repairs, additions, or changes." 164 U. S. 
418, 414, IT SufcCt. 134, 41 L. Ed. 489. 

Under tlie constitution and statutes of Nebraska, one Hollenbeck 
and others appeaîed to the state board of transportation of that state 
to compelthe Missouri Pacific Rjailroad to permit them, for their 
own private use, to erect an elevator on its right of way for the 
storage and shîpment of grain, on the ground that others were grant- 
ed a like privilège, and their ejlëvàtors were insufficient to accommo- 
dàte shippers, and that the refusai to grant them the same privilèges 
afid facilities was a violation of the statute and an unjust discrimina- 
tion, etc. A héaring was had Ij^fore the state iboard , of transporta- 
tion, and the rehef squght was graîitçd. The railroad company re- 
fuSiCd to coiîipiyr Wîth its ôrder, .Thereupon the, state of Nebraska, 
under the act, filedits suit to compel the railroad company to con- 
form to the ordei^^of the state board of transportation. The railroad 
resisted, and the, suprême court of Nebraska construed its constitu- 
tion and the Stàiiites, and sustaified the state board of transporta-, 
♦'on. The case was carried by writ of error to the suprême court 
et the ynited States, where the suprême court of Nebraska was re- 
versed. 'In doijigs0,,th'a|t ' court ^ 
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"To require the railroad Company to grant to the petitioners a location on 
its rlght of way for the érection of an elevator for tbe speclfled purpose of 
storing from time to time the grain of the petitioners and of neighboring 
farmers is to compel the railroad company, against its will, to transfer an 
estate in part of the land which it owns and holds, under Its charter, as Its 
private property and for a public use, to an association of private Indlviduals 
for the purpose of erectlng and maintaining a building thereon for storing 
grain for their own beneflt, without reserving any control of the use of such 
land, or of the building to be erected thereon, to the railroad company, for 
the accommodation of its own business, or for the convenience of the public. 
Thls court, conflning itself to what is necessary for the décision of the case 
before it, is unanimously of opinion that the order in question, so far as it 
required the railroad corporation to surrender a part of its land to the peti- 
tioners for the purpose of building and maintaining their elevator upon it, 
was, in essence and efCect, a taking of private property of the railroad cor- 
poration for the private use of the petitioners. The taking by a state of the 
private property of one person or corporation, without the owner's consent, 
for the private use of another, is not due process of law, and is a violation 
of the fourteenth article of amendment of the constitution of the L'nited 
States." 

A similar, but more analogous, case, in its détails, came before the 
interstate commerce commission in Mt. Vernon Milling Co. v. Chi- 
cago, M. & St. P. Ry. Co., 7 Interst. Com. R. 194. There the com- 
plaint was for an alleged unjust discrimination, in not permitting a 
location on its side tracks for a grain elevator, while it granted the 
same privilège to others under the same circumstances ; and, second- 
ly, in not constructing a switch for plaintiff, as it had done for others 
engaged in precisely the same business and under the same circum- 
stances. This case arose under the laws of South Dakota. By the 
statutes of that state it is provided that : 

"Every railroad company shall permit connections to be made and main- 
tained in a reasonable manner, with Its side track, to and from any ware- 
house, elevator or mlll, and adjacent to any station on its Une, w^ithout 
référence to its size or capacity, where grain or flour is or may be stored: 
provided, however, that such railroad company shall not be required to pay 
the cost of making and maintaining such connection, or of the siding or 
switch track necessary to make the same: and provided, further, that a 
majority of the commissioners appointed under this act shall direct such 
railroad to make such connection and siding." Comp. Laws 1887, § 146. 

But the commission dismissed the suit on the authority of Mis- 
souri Pac. R. Co. V. Nebraska, 164 U. S. 403, 17 Sup. Ct. 130, 41 ],. 
Ed. 489. 

Both of thèse cases aflford much light on the case at bar, and erect 
a barrier against the reHef sought. It will be observed, too, that, 
in both the cases cited, action was had under state statutes authoriz- 
ing the things done which were done, while in this state no législa- 
tion exists which authorizes the state board of railroad commission- 
ers, or any board, tç compel the défendant to permit plaintiff to load 
cars in its yards, or to furnish plaintifï a private switch on which to 
load. Ail that is said upon the subject will be found in article 17 
of the constitution of Arkansas of 1874, and sections 10, 11, and 
22 of the act of March 11, 1899 (Sess. Acts 1899, p. 82 et aeq.), and 
they fall far short of the législation referred to in the states of Ne- 
braska and South Dakota. Thèse décisions apply to both aspects of 
this case. The constant loading of cars by wagons in defendant's 
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yards, ail qlay and every day, by plaintiff, against the défendant 's 
will, to the détriment, delay, danger, and déniai of its own business, 
when no one else along its entire line was allowed to do so, and when 
it was not a common carrier of coal by such methods as plaintifï 
desired to employ, and was not furnishing cars or carrying coal for 
others in that way, nor holding itself out to do so, was, pro tanto, as 
much an appropriation of private property to private use, and there- 
fore a taking of private property without due process of law, as it 
would hâve been, in the above-cited cases, to hâve compelled the de- 
fendants to allow plaintiffs to construct elevators on the rights of way 
of said défendants, to be used by said plaintififs for private, and not 
for public, purposes; for it must be remembered that the plaintifï in 
this case was not engaged in any public business, but was simply a 
private citizen, operating a coal mine on his own account. 



MOREDOCK y. KIRBY. 
(Circuit Court, W. D. Kentucky. October 28, 1902.) 

î. COKSTITUTIONAL Là W— PRIVILEGES AND IMMDNITIKS OF CiTIZENS — StATUTE 

AuTHOHiziNG Personal Judgmbnt on Construotivb Service. 

Service of a summons issued against a défendant who is a citizen and 
résident of anotlier state, made on the agent In ctiarge of tiis place o£ 
business in Kentucky, in accordanCe wlth Oiv. Code Prac. Ky. § 51, 
subsec. 6, which provides that "In actions against an individual residing 
in another state ♦ • * engaged in business in this state the summons 
may be served on the manager or agent of or person in charge of such 
business in this state," does not confer Jurlsdictlon to render a Personal 
judginent against the défendant. Such statute, as applled to actions in 
personam, Is Invalld, as iii violation of section 2, art. 4, Const. TJ. S., 
whlch provides that the cltlzens of eaçh state shall be entitled to ail 
privilèges and Immunities of citizens In the several states; the right to 
be exempt from a Personal judgment for a money demand -without the 
service of process belng one founded on princlples of natural justice, and 
one of the fundamental "privilèges and immunities" of every citizen, 
recognized as such by the laws of Kentucky with respect to its own 
citizens. 
2. Same — Due Process of Law 

Such statute is also invalld as in violation of those clauses of the 
fourteenth amendment which provide that no state shall make or en- 
force any law which shall abridge the privilèges and Immunities of 
citizens of the United States, nor deprive any person of property without 
due process of law, 
8. Same — Property Rights — Waiver. 

A citizen and résident of one state bas the constitutional rlght to en- 
gage In business In another state, and he does not thereby waive the 
rlght to object to the constitutionality of a statute of the latter state sub- 
Jecting nonresidents who engage In business thereln to judgments with- 
out Personal service of , process. 

On Motion to Quash Return of Service on Summons. 

Matt O'Doherty and Eorcht & Field, for plaintifï. 
R. A. McDowell, for défendant. 

EVANS,. District Judge. Clara Moredock, a citizen of Kentucky, 
brought this action in the state court against F. M. Kirby, a citizen 
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of Pennsyivania, but who at the time was doing business in the city 
of Louisvilie under the name of F. M. Kirby & Co. It is an action at 
law wherein the plaintifï seeks to recover $15,000 damages from the 
défendant — First, for speaking and publishing of and concerning her 
certain alleged slanderous and defamatory words; and, second, for 
an alleged false imprisonrnent of the plaintifï by the défendant. Upon 
filing the pétition in the clerk's office of the state court, the plaintif? 
caused a summons to be issued thereon against the défendant, which 
was placed in the hands of the sherifif of Jefïerson county for service. 
The sherifï made return thereon in the foUowing language : 

"Executed July 15, 1902, oa F, M. Kirby, doing business under the flini 
name of F. M. Kirby and Ce, by delivering a copy of the within summons 
to C. P. Dodge, the person in charge of the business of said F. M. Kirby, at 
No. 504 and 506 Fourth avenue, Louisvilie, Ky., the said F. M. Kirby being 
a nonresident of the state of Kentucliy, but being engaged in business in tho 
state of Kentucky at Nos. 504 and 506 Fourth avenue, Louisvilie, Kentuelty. 

"B. T. Schmitt, S. J. C. 
"By H. Woods, D. S." 

In due season the défendant, specially entering his appearance for 
that purpose only, filed his pétition for a removal of the actiofi to this 
court, and upon exécution of the proper bond an order of removal was 
entered accordingly. Upon fîling the record in this court the défend- 
ant entered a motion to quash the sheriflE's return on the summons. 
By an act of the gênerai assembly of the commonwealth of Kentucky, 
passed in 1893, section 51 of the Civil Code of Practice was amended, 
and the amendment is what is now commonly known as subsection 6 
of section 51 of the Code. It is in this language: 

"In actions against an individual residlng in another state, or a partnership, 
association, or joint stock company, the members of which réside in another 
state, engaged in business in this state, the summons may be served on the 
manager, or agent of, or person in charge of such business in this state in 
the county where the business is carried on, or in the county where the cause 
of action occurred." 

The détermination of the motion to quash the return must, there- 
fore, dépend upon the validity of a service made pursuant to this lég- 
islation of the state of Kentucky and its efficiency under the con- 
stitution of the United States to give the court jurisdiction over the 
person of a citizen of another state upon whom, confessedly, service 
was not had unless the service indicated by the return must be held 
constructively to hâve given the défendant the notice which he was en- 
titled by law to hâve before a court acquired jurisdiction over his per- 
son. Subsection i, § 2, art. 4, Const. U. S., is in this language: 

"The cltizeiis of each state shall be entitled to ail the privilèges and im- 
munities of citizens of the severaî states." 

The purpose of this niost essential provision, and the .vital principle 
upon which it is based, must be obvions. It was matter of the gravest 
moment, if the people of the United States were to hâve "a more per- 
fect union," or if "domestic tranquillity" was to be "insured" to them, 
as suggested in the preamble, that such a provision should be inserted 
in the organic law ; otherwise each state would take care mainly of its 
own citizens, and by a System of discriminations, which would naturally 
grow more strict and hostile as time progressed, we should only havc 
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had disunion and contention instead of "union" and "tranquillity." 
Hencè the profound necessity for the provision that the citizens of 
each State "shall be entitled" to ail the "inimunities" of the citizens of 
the several states. This clause was not meant to announce an ab- 
stract proposition, but the constitution, with ail the force and vigor 
possible, déclares that the citizen of Pennsylvania shall be "entitled" 
in Kentucky to ail the immUnities and privilèges of the citizens of 
Kentucky. Moreover, this great provisiOh is mandatory, and must 
not and cannot bé ignored by the courts. It is not claimed that a state 
court, under the législative act above copied, could, by the sort of serv- 
ice had in this case, acquire jurisdiction over the persons of citizens 
of Kentucky unless in the presumably rare instances of their residing 
elsewhere but continuing to engage in business in Kentucky. Mani- 
festly, under the^ laws of Kentucky, as the court judicially knows, 
citizens pi that state generally hâve entire immunity from being sub- 
jected td Personal judgments for money upon such a service of process 
in actions at law,^ — that is to say, citizens of Kentucky generally are 
exempt from judgments on such service; and, if citizens of Kentucky 
hâve such imnitinity, or are exempt ffôm such conséquences, then, in 
the very language of the constitution of the United States, citizens 
of Pertnsylvania are "entitled" to it also. This is the rule, and citizens 
of other states could not be deprived of the benefit of its opération, 
even if the principles of natural justice, to which we shall hâve occa- 
sion to allude, did not intervene. Nor can the rule be changed, and 
such a resuit be accomplished, constitutionally, under cover of the very 
rare exceptions just mentioned of citizens of Kentucky residing out of 
the state, but continuing to do business hère. The constitutional pro- 
vision deals with the rights of citizens generally, and its opération 
cannot be contracted by isolated instances. 

The suprême court has persistently declined to limit itself to any 
express définition of the terms "privilèges and immunities," as used 
in the constitution, but has repeatedly held that they were such as 
are fundarnental, and belong to every citizen of ail free governments. 
Slaughterhouse Cases, i6 Wall. 77, 21 L,. Ed. 394. It is not doubted 
that one of them is the right to be exempt from a personal judgment 
for a money demand without the service of process, — an exemption 
which the suprême court has said was "founded on principles of natural 
justice." Pennoyer v. Nefï, 95 U. S. 730, 24 L. Ed. 565 ; Insurance 
Co. v. French, 18 How. 406, 15 L. Ed. 451. That right is doubtless 
fundarnental, and belongs to every citizen of every free country. Such 
an exemption is certainly an "immunity" or a "privilège" of the citizens 
of Kentucky under the laws and judicial proceedings of that state. If 
a citizen of Kentucky has the "immunity" of being exempt, under such 
circumstances, from a personal judgment, it constitutionally foîlows 
that the citizen of Pennsylvania is equally "entitled" to it. And it may 
be added that the right to be protected by the constitutional inhibition 
of any state législation which shall subject any citizen to the liabilities 
of a personal judgment without due process of law is the common right 
of ail. Can a citizen of Pennsylvania lose this right in Kentucky by 
reason of not residing hère? We think not. On the contrary, we 
think it makes no différence where an individual résides or engages 
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in business. The authorities hold that no court of justice in tins coun- 
try can acquire jurisdiction over him, or a right to render a judgment 
in personam against him, without a service upon him in person of a 
sumnions in the action, unless he enters his voluntary appearance 
therein. Nothing else is "due process of law." 95 U. S. 714, 24 
L. Ed. 565. Such a statute as the one in question cannot abrogate 
this fundamental rule as against a citizen of another state, though it 
cannot be doubted that as against the property of the nonresident so 
engaged in business there may be a judicial proceeding, which will be 
due process of law for its subjection to the liabilities of the owner. 
Of course, a state, as to property or a res within its borders, has ample 
power to provide a course of judicial procédure respecting it and judg- 
ments against it. Property not being in any sensé a citizen, is not, 
per se, entitled to any privilèges or immunities under the constitution. 
Hence ail the states hâve attachment laws under which property may 
be seized and subjected to certain habilities of the owner, whether he 
is actually served with process or not. Constructive service is suf- 
ficient in such cases. 

If, therefore, we went no further, it must be plain upon the face of 
the Kentucky législation, when it is tested by the suprême law of the 
land, that it violâtes the rights of the défendant as they are guarantied 
to him by the national constitution by depriving him of an immunity 
or exemption allowed to citizens of Kentucky. In the case of Carpen- 
ter V. Laswell (Ky.) 63 S. W. 609, the court of appeals seems to hâve 
assumed that service of a summons upon a citizen of another state, 
made pursuant to the provisions of the act of 1893, was valid; but, 
if the question had been raised at the argument of that case, it does 
not so appear from the opinion of the court, wherein the question of 
the validity and potentiality of the législation is neither considered nor 
decided. But, even if it had been passed upon, this court would not 
hâve been bound by the ruling. See the instance of conflict pointed 
out in Goldey v. Morning News, 156 U. S. 520, 15 Sup. Ct. 559, 39 L. 
Ed. 517. So far as we can fînd reported, the précise question involved 
in this case does not seem.tohave been cjecided by any court, though 
it is quite true that many questions very closely related to it hâve been 
adjudicated. A leading case is that of D'Arcy v. Ketchum, 11 How. 
165, 13 L. Ed. 648. In that case the attempt was made in Louisiana 
to uphold a judgment in personam rendered in New York against an 
absent partner, where, under a New York statute, service had been 
made upon the partner found in that state, but not upon the absent 
partner in person. The court held that such a service could not con- 
fer jurisdiction over the person of the absent partner, and that the 
judgment was void, notwithstanding the provision of the constitution 
requiring that fuU faith and crédit shall be given in each state to the 
judicial proceedings of every other state. The doctrine of this case 
was adhered to, and, indeed, emphasized, in Hall v. Lanning, 91 U. S. 
161, 23 L. Ed. 271. Grover v. Radclifïe, 137 U. S. 287, 11 Sup. Ct. 92, 
34 L. Ed. 670, was a case where Radcliffe, a citizen of Maryland, 
had executed a bond containing a warrant authorizing any attorney 
of a,ny court of record in New York, or in any other state, to confess 
judgment for the penalty therein named, and, under a local statute per- 
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mitting such a procédure, judgment had been entered against him in 
Pennsylvania by a prothonotary, without service of summons or an 
âppearance in person or by attorney. In a suit on the judgment in 
Maryland ît was held that it was net valid because there had been no 

fersonal service on the défendant nor any âppearance entered by him. 
n Wilspn v. Seligman, 144 U. S- 45, 12 Sup. Ct. 541, 36 L. Ed. 338, it 
was held that a judgment rendered in one state upon a notice or sum- 
mons served in another state was void, notwithstanding the law of 
the state where the judgment wàs. rendered authorized such a proceed- 
ing. The law of one; state having no extraterritorial force could net 
legalize â service made in another state. In the celebrated case of 
Pennoyer v. Neflf, 95 U. S. 714, 24 L. Ed. 565, there had been a sale 
of land under an exécution issued on a judgment rendered on a service 
of summons by publication only, according to a statute of Oregon. 
It was held that the judgment Was void, and that the purchaser ac- 
quired no title, because there was no personal service of summons on 
the défendant, and no âppearance by him in the action in which the 
judgment was rendered. In Freeman v. Alderson, 119 U. S. 188, 7 
Sup. Gt. 165, 30 L. Ed. 372, the same doctrine was affirmed, and a 
judgment in personam for the costs of a suit was held to be void where 
there had been no personal service of process, although there had been 
an attachrtient levied upon property. This ruling was held to be in 
accord also with that in the case 'of Cooper v. Reynolds, 10 Wall. 308, 
19 L. Ed. 931. Another phase of the same gênerai question is dealt 
with in Scott v. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. Ed. 
896. In the case of Brooks v. Diitt (C. C.) 51 Fed. 138, which arose 
under a statute of Tennessee quite similar to the Kentucky statute, 
Judge HaSmmbnd, in an elaborate and very instructive opinion, reached 
the conclusion that the service of the summons in that case was void. 
He reviewed the àuthorities with great care, and, while the précise 
question nowinvolved dîd not there arise, the two cases are very 
nearly related. 

It thus appears that the statutés of various states which hâve at- 
tempted to deny or abridge the right of thte citizen to personal service 
of summons, as a necessary èbridition précèdent to jurisdiction over him 
in a judicial proceeding bave been held to be wholly inefifectual for 
the purpOse. But, though this is truë, ail the àuthorities hold that, 
where the purpose of the aètiôn is to seize and attach property merely, 
no Personal judgment being sought, difîferent principles apply. If 
property is within the "grasp of the. court" by having been seized 
within its jurisdiÉtion by attachment or other proper writ, it will be- 
come subject to whatever ordèrs and judgïnents the cotift may make 
respecting it. So a court may obtain jurisdictidn in' certain cases ta 
establish the status of a citizen of the state in which' the court sits. 
But thèse màtters stand iapart, and in no way afifect the gênerai doc- 
trine of the courts, and especially of the suprême court çf the United 
States, thaï, the principles of natural justice reqUire that no one shall 
be subjecteê to- a money judgment iii pçrsonam unless he has been 
duly and personally served with notice of the pendency of the action, 
or unless he voluntarily appears therein. Even corporations, which 
must necessarily act through agents, and a summons upon which. 
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inust be served upon agents, hâve rights which are guarded by the 
same gênerai principles. Examples of this are fbund in the cases of 
St. Clair v. Cox, io6 U. S. 350, i Sup. Ct. 354, 27 L- Ed. 222, and 
Goldey v. Morning News, 156 U. S. 519, 15 Sup. Ct. 559, 39 L. Ed. 
517. The gênerai rule of law applicable to ail personal actions for 
the recovery of money is very accurately stated in l Black, Judgm. § 
220, in this language: 

"It is an unquestioned princlple of natural justice that a man should liave 
notice of any légal proceeding that may be taken against him, and a fuU and 
fair opportunity to make bis défense. The law never acts by stealth; it 
condemns no one unheard. It is true that in proceedings in rem the notice 
may be construetive only, but hère the action is dlrected against the thing 
itself, and there is no attempt to fasten a personal liability upon the parties 
coneerned. It is true also that construetive service of process is authorized 
In some other cases, but not for the purpose of a personal judgment. A 
Personal judgment rendered against a détendant without notice to him or 
an appearance by him is without jurisdiction, and is utterly and entirely 
void. We think it may be regarded as settled that a judgment of any court, 
in a suit requiring ordinary adversary proceedings, that appears upon its face 
or may be shown by évidence (in a case where it may be shown) to hâve been 
rendered without jurisdiction having been acquired, by notice, of the person 
oî the défendant, or without jurisdiction of the subject-matter, is void, and 
may be treated as beiug so when it cornes in question collaterally. Nor is 
this rule eonflned to judgments at law. A decree In chancery against a de- 
fendant who was never served wlth process and dld not appear is void, and 
may be set aside, although not appealed from. And, if the court has not 
acquired jurisdiction of the person of the défendant, as in the case that no 
sufflcient process has been served upon him, no judgment, even of abatement, 
can be rendered against the plalntiflE, for the défendant must become a party 
before the court before he ean hâve a juûgment." 

In Goldey v. Morning News, 156 U. S. 519, 15 Sup. Ct. 559, 39 L. 
Ed. 517, allusion is made by the court to the service of "mesne pro- 
cess" upon the "authorized agent" of a défendant, but mesne process 
and original process and final process are very différent things. Bou- 
vier, in his Law Dictionary, defines the former by saying that "process 
which is issued in a suit between the original and final process is called 
'mesne process.' " The court, of course, used the word advisedly, and 
had nothing in view except an interlocutory notice, or something of a 
kindred nature. While construetive or substituted service — one form 
of which was attempted to be provided for in the amendment made to 
the Civil Code of Practice by the act of 1893 — is adéquate in actions 
in rem or quasi in rem as to the thing seized, it is not so as to any 
judgment in personam which may be sought. This is the rule clearly 
and certainly established by the authorities. 

The gênerai question involved in the pending motion may, therefore, 
be stated to be this: Does the character of service indicated by the 
sheriff's return on the summons confer on the court the lawful power 
to hear and détermine the cause and render judgment against the de- 
fendant if he shall fail to défend it ; in other words, does that service 
give the court jurisdiction over the person of the défendant? What 
has been said résolves the question in the négative, inasmuch as, in 
the court's opinion, such a service is a nullity. 

2. This resuit may be reached upon other grounds, possibly différ- 
ent, though still closely connected. Not only would the provisions oi 
the fourth article of the constitution be disregarded by holding other- 
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wise, and not only would the "principles of natural justice" be thereby 
violated, but the act of 1893 appears clearly to conflict with that clause 
of the fourtéenth amendment to the constitution which says that "110 
State shair rnake or enforce any law which shall abridge the privilèges 
and immunitîès of citizens of the United States." That amendment 
also contains this most important clause, "Nor shall any state deprive 
any person of life, liberty or property without due process of law, nor 
deny to any person within its jurîsdiction the equal protection of the 
laws." The suprême court has frequently defined the phrases "the 
equal protection of the law" and "due process of law" to mean "a 
course of légal pfoceedings according to those rules and principles 
which hâve Been established in our Systems of jurisprudence for the 
protection and enforcement of private rights. To give such proceed- 
ings any validity, there must be a tribunal compétent by its constitu- 
tion — that is, by the law of its création — to pass upon the subject-mat- 
ter of the suit ; and, if that involves merely a détermination of the Per- 
sonal liability ôf the défendant, he must be brought within its jurisdic- 
tion by service of process within the state, or by his voluntary appear- 
ance." Pennoyer v. NeÉf, 95 U. S. 733, 24 L. Ed. 565, and later cases. 
Bearing that définition in mind, it itiay be said that, if the court could 
not, under the act of 1893, açquire jurisdîction over the person of the 
défendant by the mode of service fittempted to be employed, then to 
subject him to a personal- judgment whereby he would be deprived of 
his property would manifestly violate his rights under the fourtéenth 
amendment. The statè of Kentucky beitig forbidden by the constitu- 
tion of the United States to pass any law which would deprive the de- 
fendant of his profierty without due process of law, it is not permissible 
for the state to enact a statute which enables its courts to render a 
judgment against him without a personal service of process upon him 
"within the state," ând in this way deprive him of his property. So 
that, from whateyer point of view we look at the question, whether 
from that pf the fourth article of the constitution or from that of the 
fourtéenth amendment, it seems to the court that the législation re- 
ferred to cannot be supported. If the législation fails, ail proceedings 
under it must necessarily fail also. And, as already indicated, this 
resuit is etnphasized and vindicated to the moral as well as the légal 
sensé by those principles of law which so equitably require that con- 
structive or substituted service, such as hère attempted, shall fail in 
such a case bècause the principles of natural justice demand personal 
service of process as an indispensable basis of jurisdiction over a de- 
fendant who does not voluntarîly enter his appearance. 

3. It is also cohtended thaf a citizen or résident of another state, 
who has engaged in business in Kentucky since the passage of the 
act of 1893, has donc so with notice of its provisions, and should be 
held to hâve impliedly consented to be subject thereto. His consti- 
tutional right to acqùire, hold, and enjoy property, or otherwise to 
engage in business iri this state, on an equal footing with any citizen 
of Kentucky, is unquestionable. It cannot be presumed that such 
a right would be waived at ail, and certainly not where there was no 
possible necessity nor considération for doing so. Indeed, his rights 
in the premises might be regarded as inaliénable; but, whether so or 
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not, anything short of the most express and unequivocal renunciation 
of them would necessarily be ineiïectual. Nothing should be left to 
implication in such a case. Any implication hère would be too shad- 
owy to demand serious considération. 

It follows that the motion to quash the return of the summons must 
prevail, and an order to that effect will be entered. 
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(Circuit Court, N. D. California. September 2, 1902.) 

No. 13,072. 

L XJkfatr Compétition— Kdle Qoverkino. 

Wtiere a complainant bas been in business for many years, and bas 
built up a liigh réputation and large sale for its goods, rendering its 
good will valuable, the law requires anotlier, entering the market as a 
competitor, to use such method of -wrapping, labeling, and catalogulng 
of bis packages as not to lead an Intendlng purchaser of ordinary in- 
telligence, using ordinary care, into the mistaken belief that he is pur- 
chaslng the goods of complainant. 

8. Same— iMrrATiON of Général Dbess of Qoods. 

Défendant, after having been agent for complainant for a number of 
years for the sale of drawing papers and materials, entered the market 
as a competitor, using for its drawing papers the same form of package, 
the same color of wrapper, with labels of the same gênerai design and 
appearance, upon which was printed a name for each kind of paper 
■which, while not identlcal wlth that used by complainant for the same 
klnd, was similar in appearance in each case, the gênerai efCect of the 
package as a whole being so nearly like eomplainants as to require close 
scrutiny to distinguish between them. Held, that such imitation evi- 
denced a fraudulent design, and constltuted unfalr compétition, which 
entitled complainant to an injunctlon. 

S, Bame— FonM op Package. 

The putting up of drawing paper in packages for sale in the form of 
rolls, that being the most convenient form for handling such goods and 
not peculiar or unusual, cannot be considered in Itself an infringement 
upon the rights of an older dealer. 

In Equity. Suit for unfair compétition. On motion for a pre- 
liminary injunction. 

Marcus Rosenthal, Walter S. Logan, and Fred C. Hanford, for 
complainant. 

LÎoyd & Wood, for défendant. 

MORROW, Circuit Judge. The complainant, a corporation organ- 
ized under the laws of the state of New Jersey, brings this suit against 
the défendant, a California corporation, to recover damages for the 
alleged infringement of the complainant's rights in and to certain 
trade names and marks, and for an injunction restraining the défend- 
ant from the further commission of such alleged infringing acts. 

The complainant and its predecessor hâve been engaged in the 
business of manufacturing, importing, and selling, at wholesale and 

1il. Unfalr compétition, see notes to Scheuer v. Miller, 20 0. C. A. 165; 
Lare v. Harper, 30 C. C. A. 376. 
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retail, drawing or draughting materials, engineers' supplies, and sur- 
veying instruments for over 30 years. It is alleged that the com- 
plainant and its predecessor had adopted and used for many years 
certain arbitrary names by which to describe the drawing papers 
sold by them, as well as certain forms of packages and peculiarities 
in labels, and that such goods so named and marked had been cata- 
logued by the complainant annually, extensively advertised throughout 
the United States, had achieved a high réputation, and the sales there- 
of had been ^ source of great profit to complainant. The défendant 
is charged wïth infringing the rights of complainant by the use of 
similar trade names and marks, similar form of packages, and by the 
issuance of a similar catalogue to the copyrighted one of the com- 
plainant, and by acts of unfair compétition generally. The défendant 
has been for some years engaged in the gênerai stationery business, 
and from May, 1892, to about October, 1898, was the sole agent 
for the Pacific Coast for the complainant's goods. The agency was 
withdrawn by the complainant at the time last mentioned, and the 
défendant thereupon entered into the business of selling goods simi- 
lar to those of the complainant upon its own account, labeling and 
advertising them as its own production and importation. The défend- 
ant dénies • that the complainant has any exclusive rights in and to 
the trade-names adopted, to the form or wrapping of the packages, 
to the labels or catalogue, a;^1èrring that similar ones are in gênerai 
use by importers and dealers in such goods. The défendant admits 
that the labels first in use by it were similar to those used by the com- 
plainant, and States that upon îts attention being called to such fact 
it discontinued the use of such labels, and has since used entirely dif- 
férent and distinctive labels, and so dressed its goods as to easily dis- 
tinguish them from those of the complainant. It dénies having acted 
with fraudulent intent in any of the transactions complained of, and 
dénies that its acts hâve in any way damaged the complainant or been 
in fraud of its rights. 

The following lists of names used by the respective parties to de- 
scribe their drawing papers are set up by the complainant in support 
of its allégation of infringement : 
Names Uoed by the Complainant Names Used by Défendant. 

Unlyérsal. University. 

Duplex. Deluxe. 

Normal. Normandy. 

Paragon, Pebble. 

Simples, Slmpllcity. 

Economy, Economie. 

Cilpola. Composite. 

Anvll, Anchor. 

Oorona. Cortoth. 

Alba. Antique. 

Abacus. Arcade. 

Gothic. lonle. 

Doric. Delos. 

It is to be observed that in each instance the word adopted by the 
défendants begins with the same letter as the word used by the com- 
plainant for the corresponding article, with one exception, and in that 
rase the defendant's word is suggestive of the complainant's, each re- 
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latlng to a style of architecture. While the words alone, if considered 
apart from the label as a whole, might not be deemed to présent 
so close a resemblance as to constitute infringement, when connected 
with the associating lettering and gênerai design, and forming a part 
of a label almost identical in size, shape, coloring, and lettering with 
that of the complainant applied to similar goods, it is very clear that 
the mind of the purchaser would readily be deceived by the simi- 
larity, and be quite as easily induced to purchase the goods of one 
as the other. In this way the défendant would be enabled to take 
advantage of the réputation of the complainant's goods, if such répu- 
tation were well established and of value in the commercial world. 
In the afïidavit of William Keuffel, the président of the complainant 
corporation, it is stated upon oath that the good will of the complain- 
ant's business at the time of bringing the suit was of the value of 
more than $500,000, by reason of the superior quality of the drawing 
papers sold and controlled by it, and its efforts in having the papers 
known by advertising, and the gênerai acceptance of the papers by 
the public as meritorious and of high grade. The défendant has not 
controverted this showing, but admits having been the agent of the 
complainant for such goods for more than six years upon the Pacific 
Coast. Upon the évidence now before the court, therefore, the com- 
plainant must be presumed to hâve established the high réputation of 
its goods, in connection with which the trade-names used by it were 
of considérable value. The défendant, then, entering the field of 
compétition when the complainant's goods were in this situation, ap- 
pears to hâve acted with design in the adoption of labels of gênerai 
design and appearance in imitation of those used by the complainant, 
including the sélection of similar names for the description of like 
goods. The complainant's goods had become known to the eye by the 
form of package (consisting of a roU), the peculiar color of the out- 
side wrapper inclosing this package, and the distinctive label describ- 
ing the contents. Thèse labels were alike for the différent varieties 
of paper, diiïering only in the name describing the particular kind. 
It required a second glance to distinguish the particular name upon 
each package, while the gênerai efïect of the label as a whole was 
easily comprehended at the first glance. Every feature of this st)'le 
of wrapping and marking was apparently copied by the défendant, 
with the resuit that close scrutiny was required to distinguish its 
packages from those of the complainant. Such use of names, labels, 
and wrappers was undoubtedly infringement, and the sale of such 
goods so wrapped, labeled, and marked was unfair compétition. 

With regard to the eut of a griffin used upon thèse labels, it is con- 
tended by the défendant that it has used this figure upon its stationery 
generally for many years past, and that for this reason, and because 
of its différent position from that used by the complainant, it is not an 
infringement. I am of the opinion that the use of the griffin alone 
would not infringe, as the complainant is not shown to hâve any 
exclusive rights in and to the use of such a design ; but associated with 
the gênerai features of the infringing label, of similar color, and ap- 
plied to the same class of goods, it forms a distinctive part of the 
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infringing -deyicc. Such use is unfair, and cannot be regard ed with 
favor by a court of equity. 

I do npt think the contention of, the complainant can be upheld 
with regard to infringement by reaçon of the form of package, namely, 
a roll. That is a convenient forim for the handling of such goods, and 
should be permitted to any onie, dealing in them. If care is taken to 
so dress the goods as to présent a différent appearance otherwise, no 
déception is likely to be produced upon the purchasers because of the 
sirailarity in shape, especially when it is not of a peculiar or unusual 
form. 

With regard to the catalogue of the défendant claimed by the com- 
plainant to be an infringement, so far as it contains cuts of labels 
that were infringements of those of the complainant, it may be said 
to hâve infringed, but not in the gênerai appearance or design of the 
catalogue. The rights of the complainant under the copyright law 
in and to its copyrighted catalogues are not involved in this action, 
and cannot be determined upon any issues hère presented. 

The law applicable to this case may be stated in a fçw words. It 
requires the défendant, in oflfering his goods to the public, to use 
such method of wrapping, labeling, and cataloguing of his packages 
as not to lead an intendîng purchaser, of ordinary intelligence, using 
ordinary care, into the mistaken belief that he is purcbasing goods 
placed upon the market by the complainant, when in fact he is pur- 
cbasing the defendant's goods, The défendant does not appear to 
hâve observed this requiremeiit, and the complainant is therefore en- 
titled to the protection of a temporary injunction. It is immaterial 
that the défendant has chan^ed the form of its label since this action 
was commenced. The copiiilaint is directed against the acts of the 
défendant committed prior to the commencement of the action. 

Let a temporary injunction issue in conformity with this opinion- 
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SAME V. GASTONIA COTTON MFG. 00. 

(Circuit Court, W. D. Nortli Carollna. June Term, 1902.) 

1 COBPOBATIOSB— LEOALITT OF OrOANIZATION— EsTOPPBL TO Dent. 

Certain persons obtalned a cliarter from tlie state or Mississippi for a 
trading corporation, which was authorlzed to commence business when 
a stated amoùnt of Ita capital stock had been pald In. They organlzed 
tlie corporation and comintenced business In the corporate name, altbough 
the requlred amoùnt of oatiltal stock was not pald in untll later. Held, 
that a customer to whom the corporation sold goods thereafter could not 
question the légal existence of the corporation for the purpose of de- 
featlng Its rlght to malntaln an action In a fédéral court, as a citizen of 
Mississippi, to recover the price of such goods. 

a BÀMK— ADTHOKITT Oï' OpFICBRS as AOKNTS— StJBSCRIPTlOH TO STOCK IH 

Othbr Companibs. , ^ ^ i,. , 

The managing offlcer of a corporation organlzed for the purpose or 

trading in cotton has no power to blnd It by a subscrlptlon t» the stock 



1 1. See Corporations, vol. 12, Cent DIg. t 84. 
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of another corporation, and a debtor of the trading cornpany who pîeads 
a payment made en siicii a suijscription by autliority of its président 
and manager as a payment on his debt lias "tlie burden of proof to stiow 
that the subscription was autliorized by tlie eompany, or that tlie pay- 
ment was known to and ratified by it. 

The plaintiff in the two cases above brings suit as a corporation 
against the défendants to recover about the sum of $70,000. prin- 
cipal and interest, claimed to be due for cotton sold and delivered 
to the défendants. The plaintiff's résidence and place of business is 
in the city of Vicksburg, Miss., and the défendants are both corpora- 
tions under the laws of North CaroHna, and are engaged in the man- 
ufacture of cotton at Gastonia, in said state. The afïairs of both de- 
fendants are under the same management, and John F. Love is sec- 
retary and treasurer of both companies. During the years 189g, 
1900, and 1901 the plaintiff sold and delivered to the défendants cot- 
ton for use in défendants' mills, and thèse two suits were brought 
to recover the amount claimed by plaintifï as the purchase price 
thereof. The cases were tried at Charlotte, at May term, 1902, of 
the circuit court, and verdict and judgment rendered for plaintifï. 
Facts sufficient for an understanding of the légal points involved are 
stated in the opinion. 

Jones & Tillett and Murray F. Smith, for plaintifï. 
Burwell, Walker & Cansler and Chas. Price, for défendants. 

BOYD, District Judge (after stating the facts as above). There 
are two cases pending for trial, — the one the W. L. Wells Com- 
pany against the Avon Mills, and the other the same plaintifï against 
the Gastonia Cotton Manufacturing Company. The matters in- 
volved are substantially the same in both cases, and by consent of ail 
parties the two cases are Consolidated for trial. The fact is undis- 
puted that the défendants dealt with the plaintifï as a corporation 
under its corporate name, and bought cotton, which was delivered 
to défendants by plaintifï at an agreed price, and that the amount 
claimed by plaintiff for the purchase of the cotton is correct. The 
défendants then set up two défenses against plaintiff's recovery,— the 
fîrst as to the jurisdiction of the court, and the second an alleged 
payment of $50,000 on plaintiff's debt. In the first place, the défend- 
ants deny that the plaintiff is a corporation under the laws of the 
State of Mississippi, and is therefore not a citizen of said state, and 
cannot maintain its action in this court. This défense is based upon 
the allégation that plaintiff was not duly organized under its charter, 
and was not in fact a corporation at the tinie of its dealings with 
défendants and at the bringing of the suits ; and it is contended by 
défendants that, if this be true, the plaintiff did not hâve a légal ex- 
istence as a corporation in the state of Mississippi, was not a cit- 
izen of said state, and consequently there was no diverse citizenship, 
and this court has no jurisdiction of the cause of action. The évi- 
dence upon this point is uncontradicted. and consists of a charter, 
duly issued under the laws of the state of Mississippi, creating a cor- 
poration to be called the W. L. Wells Company, in which W. L. 
Wells, John T. Wells, and George Butterworth are named as cor- 
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porators, authorjzing the organization of said corporation with a 
capital stock of $50,000; the purpose of the corporation being to 
deal in cotton; to begin business as such dealer when the sum of 
$10,000 of the capital stock was paid in. Under the authority of this 
act of incorporation the corporators met, organized, and elected W. 
L. Wells président of the Company^ and one oï the other èorporators 
as secretary and treasurer. Thereupon a charter or Certificate of in- 
corporation was duly issued to the said company by the proper au- 
thorities of Mississippi, and the company commenced business. The 
$i0j000 of capital stock was not paid in at fîrst, but the undisputed 
testimohy is that the net profits of the company for the first year of 
its business were $37,000, and from this amount the required $10,- 
000 of capital stock was paid in. The dealings of défendants with 
the plaintifï commenced soon after the corporation was organized. 
but the account between them for the first year has ail been set- 
tled up, and the account upon which this controversy arises is based 
on transactions subséquent to the fîrst year of plaintifï's existence as 
a corporation, and after the $10,000 of capital stock had been paid 
in, s6 that plaintififs had not only organized as a corporation under 
the provisions of law, but, according to the évidence, the $10,000 of 
capital stock had been paid, anterior to the time the cause of action 
in this case arose. Ail of the transactions which the défendants had 
with the plaintifï were in its corporate capacity as the W. L. Wells 
Company. Every letter of plaintiflf to défendants (and there are a 
great many of them) concerning the sale and delivery of the cotton 
for which plaintifï sues! is upon paper headed, "The W. L. Wells 
Company, Incorporated," and the défendants, in answer to thèse let- 
ters, and in making orders for cotton to be shipped to the mills, in 
every instance addressed "The W. L. Wells Company." The bills 
of lading for; cotton shipped défendants were made out in the name 
of the W. L. Wells Company, and the checks sent by défendants in 
making payments were ail payable to the said company. 

The first question (and that is the question which affects the ju- 
risdiction) is this: Is the W. L. Wells Company a corporation of 
the State of Mississippi, and thus entitled to maintain its action 
against the défendants, who are citizens of North Carolina, in the 
circuit court of ; the United States ? It is the opinion of the court 
that the évidence is conclusive upon this point. It is true that at the 
time the corporators perfected the organization of the corporation 
the $10,000 of capital stock required to be paid before the corporation 
could engage in business was not paid, but, although this be true, 
when the company was organized and its officers elected under the 
provisions of the act of the législature the company assumed a légal 
existence. The persons named in the charter had exercised the 
franchise of the corporators ; that is, the right to organize and exist 
as a légal entity. There yet . remained to the company the right to 
exercise the franchise of the corporation, which was the right to buy 
and sell cotton in pursuance of the purposes for which the corporation 
had been created. In this charter, as in many others, there are two 
separate and distinct franchises. The one is the franchise of the 
corporators named in the act, which is the power conferred upon them 
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to organize and become a body politic. The other is the franchise 
of the corporation; that is, the right of the corporation, when it has 
been organized, to proceed to business. The body becomes a cor- 
poration when the individual corporators hâve exercised the first 
right (that is, to organize under the provisions of the charter) ; and 
when this is done, in the opinion of the court, the corporation has a 
légal existence, such as to render it capable of suing and being sued. 
If, however, this doctrine is not sound, it is a fact that, before the 
transactions which are the ground of this claim were begun with the 
défendants in this case, the corporation known as the W. L. Wells 
Company had not only organized under the provisions of the law, 
but had actually paid in the $10,000 of capital stock which authorized 
it to proceed to do business, for the testimony of John T. Wells is 
undisputed, either by facts or circumstances, that the $10,000 of cap- 
ital stock was paid in from the fîrst year's profits. Further than 
this, even if the requirements of the charter hâve not been complied 
with to the extent necessary to constitute a corporation under the 
laws of Mississippi, yet it is an uncontroverted fact that W. L. Wells, 
John T. Wells, and George Butterworth are ail citizens and résidents 
of the State of Mississippi, were so at the time of the dealings with 
défendants and at the time of the bringing of this suit, and still are 
citizens of said state, and défendants are citizens of North Carolina. 
Can it be, therefore, that, upon a mère technical question of corpora- 
tion or no corporation, thèse parties, who hâve bought and delivered 
cotton to the défendants, upon défendants' order, at priées which are 
not disputed by the défendants, are to hâve their suit dismissed from 
court, and be ousted of their remedy to recover from défendants a 
debt, part of which, at least, is admitted now to be due? The court 
cannot coïncide with this view, but, on the other hand, is of the opin- 
ion that plaintifï is a corporation, and is entitled to maintain its action, 
and the jury is instructed to find the issue as to jurisdiction in favor 
of the plaintifï. On this point the court does not deem it necessary 
to discuss the question that plaintifï was exercising corporate fran- 
chises with the knowledge and consent of the state of Mississippi. 
Irrigation Dist. v. Shepard, 185 U. S. i, 22 Sup. Ct. 531, 46 L. Ed. 773. 
The défendants next allège a payment of $50,000 upon plaintifï's 
claim ; the basis of .payment being money paid by John F. Love, as 
secretary and treasurer of the two défendants, to a corporation known 
as the Lcray Mills, for stock to that amount in the said corporation. 
The évidence to support this payment is, substantially, that W. h. 
Wells agreed to take $50,000 of stock in the Loray Company, as 
shown by a letter written by him to John F. Love on October 4, 
1900. In this letter Wells stated that he had arranged to take $50,- 
000 of the Loray stock, but asked to let it come in on the last pay- 
ments. In the same letter Wells wrote Love, in substance, to keep 
the Loray subscription a secret from his (Wells') associâtes, and to 
mark letters to him concerning it "personal." This injunction was 
observed by Love, according to the testimony. W. L. Wells and 
Love had had some conversation about the former taking stock in 
this Company before, but nothing definite had been said until this 
letter was written. Love at one time (so he testifîed) had taken $10,- 
118 F.— 18 
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000 of money due the W. L. Wells Company for cotton, and applicl 
it as a payment.uppn the Loray stock, and at another tinie took $40,- 
000 of pîoney dbe'the W. L. Wells Company for cotton, and applied 
it iii tlie' same Tvay; but thërè wâs no évidence whatever that thèse 
alléged applications of money werë made by authority or consent of 
the W. X. Wellé Company, or that the said company ever ratified said 
payments. N'either was there any évidence that W. L. Wells was au- 
thorizèd by the compariy to subscfibe for stock in the L,oray Company 
when he agreed to take the stock, or that the company at any time 
ratified any subscription for ^toCk in the Loray Company made by 
said W. L. Wells. Love did riot give notice to the company that 
he hàd taken any money due it' and applied it for payitient for stock 
in the Loray Mills, and it was not uritil the W. L. Wells Company 
had called upon the défendants 'for a settlement of the amount due 
for cottoii; and for which this stiit is brought, that Love, as agent for 
the déféiidânts, or in any other manner, made known to the W. L. 
Wells Coihpany that the alleged payment of $50,000 wasdaimed. 

In the last défense set up by the défendants (that is, the alleged 
paj^ment of $50,000 claimed'.as a crédit upon plaintifï's debt), three 
prmciples of law are inyolvèd : First. That défendants, having dealt 
with plaintiffs as a coi'poration, are estopped to deny its corporate 
existence in order to prevent a recovery for the price of cotton sold 
and delivered. This pririciple is so A'ell settled that no citation of au- 
thority in support seems tô bë necessary, but attentiotl is called to 
Chubb V. tjptôri, 95 U. S. 665, 24 L. Ed. 523, and Baltimore & P. 
R. Ce. V. Mfth Baptist Church, 137 U. S. 568, 11 Sup. Ct. 185, 34 L. 
Ed. 784. Second. W. L. Wells, being the agent of the plaintifï cor- 
poratiorj for thepurpose. of carrying on its business as a dealer in cot- 
tonj wâs net authorized to subscribe for stock in an incorporated com- 
pany for hîs principal, and thé principal would not be bound by any 
contract the said agent woiild make in this behalf, unless express au- 
thority is shown, or there is évidence that such contract was afterwards 
ratified by the principal; nbr was it within the scopé of the agent 's 
authority to direct the application of money due his principal in pay- 
ment for stock in the Loray Company, and if défendants thus applied 
money due plaintifif, without thè' consent of the plaintifï, it was unau- 
thorized, and such application cannot avail défendants against plain- 
tifï's recovery in this action, unless the défendants introduce testimony 
which satisfies the jury that the plaintifï afterwards ratified the trans- 
action. As before stated, the negbtiations in regard to the subscrip- 
tion for stock in the Loray Company were had between W. L. Wells 
and Love. There is no évidence that thèse negotiàtions were ever 
brought to the knowledge of the plaintifï, or to John T. Wells and 
George Butterworth, thé othèr incorporators ; nor is it shown that 
the plaintifl? in its corporate capàcity, or that the associâtes of W. L. 
Wells, had any knowledge ^^'hatëver of the application of money due 
for cotton îri payment for stock in the Loray Company; nor is there 
any évidence thât the plaiïitîiï corporation or W. L. Wells' associâtes 
by any subséquent act ratified thé subscription for stock or the applica- 
tion of fundè in ipayment thërefor. Schutz v. Jordan, 141 U. S. 213, 
II Sup. Ct. 906, 35 L. Ed. 705; Owings v. Hull, 9 Pet. 627, 9 L. Ed. 
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246; Baldwin v. Burrows, 4.7 N. Y. 211 ; Starr & Co. v. Galgate Ship 
Co., 15 C. C. A. 366, 68 Fed. 243. From the évidence in this case the 
conclusion is irrésistible that the défendants were put upon notice that 
the contract which they allège for the Loray stock was a contract for 
the benefit of W. L,- Wells individually, and, being thus put upon no- 
tice of this fact, they were bound to inquire into the authority of W. L. 
Wells, no matter how gênerai his powers might hâve been, as it is a 
rule of universal application that no agent, however gênerai his au- 
thority, can apply his principal's property to the payment of his indi- 
vidual debts without the spécial authority of his principal ; and it is a 
further rule of law that he who assumes to rely upon the authority of 
an agent to bind his principal to the discharge of his own obligations 
must prove actual authority if a contention arises. Chrystie v. Foster, 
9 C. C. A. 606, 61 Fed. 551; Park Hôtel Co. v. Fourth Nat. Bank, 
30 C. C. A. 409, 86 Fed. 742. Third. The défendants having admitted 
the purchase of the cotton, and its delivery at an agreed price, the 
burden is then upon them to prove by a prépondérance of testimony 
a payment which is alleged by them and denied by the plaintifif. Upon 
considération of ail of the testimony in this case, the court is of the 
opinion that there is no évidence reasonably sufficient to go to the jury 
to sustain défendants' alleged payment. Wells was not authorized to 
subscribe for stock for the plaintifif in the Loray Mills or any other 
corporation ; nor was the money paid by Love for the stock applied 
with the knowledge or assent of the plaintifï, or such application after- 
ward ratified by it. W. L. Wells had no power to bind his company 
upon any such contract, either as to the subscription for the stock, or 
as to the payment of the money from the amount due for cotton. At 
the time the money of the plaintifï was taken by Love, and applied, as 
he States, in payment for stock in the Loray corporation, the said cor- 
poration had not been organized, nor was it organized for months 
afterwards; and when the organization took place no représentative 
of the plaintifif company was présent, and there is no évidence that the 
plaintifï had notice of the meeting at which the organization was per- 
fected. Indeed, the évidence shows that W. L. Wells himself had no 
notice of the meeting at which the organization was efifected, and was 
not présent either in person or by proxy. In the meantime the capital 
stock of the Loray Company, which was $1,000,000, was changed, and 
instead of $1,000,000 of stock, ail of the same character, $700,000 of 
preferred stock was issued to certain stockholders, and $300,000 of 
common stock remained, and of this $300,000 of common stock it was 
proposed to issue $50,000 to the W. L. Wells Company as a payment 
on its debt for cotton. In other words, after $700,000 of stock in the 
Loray Mills had been preferred and given priority in lien upon the 
property and for the dividends of the company, the proposition was to 
issue $50,000 of the common stock, which, so far as the évidence 
shows, was without market value, as a crédit upon a valid debt due to 
the W. L. Wells Company for cotton which had been sold and deliv- 
ered to the défendants, and had been consumed by them in their opéra- 
tions. 

The jury is therefore instructed to find the other issues submitted to 
them in favor of the plaintifif. 
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In re TATLOR, 

(I>lstrlct Court, T>. MaBsachusetts. October 22, 1902.) 

No. 1,369. 

1. Habbas Corpus— Pbisoner Held for Extradition— Scope oi' Inqdirt. 

In habeas corpus pcoceedlngs for the discliarge of a prisoner held for 
extradition to a foreign country, the court is not bound to accept the 
statement of the complalnt that the place where the alleged offense was 
eommltted was at the tlme of Its commission withln the territorial jurls- 
dlctlon of such foreign country, but should détermine that question for 
itself, being governed by the action of the législative or executive branch 
of the government wlth respect to the politlcal status of the place or 
country where the offense Is laid, If any such action has been talien, and, 
îf not, acting upon such Information as it deems most trustworthy, to 
obtaln whlch it may consult the treatles, statutes, or décisions of foreign 
countrles. 
3. Extradition — Soope of Trbatt with Grbat Britain— Offense Commit- 
TBD IN South African Eepublic. 

The terrltory of the South African Kepublic was not a part of the do- 
minions of Great Brltaln, In an ordlnary or unquallfled sensé, prior to 
the proclamation of Lord Roberts of 1900, making It a Brltish colony, nor 
In such sensé as to btîhg it withln the purview of the extradition treaty 
of 1889 between Great Brltaln and the United States; and under that 
treaty Great Brltaln cannot require from the United States the extradi- 
tion of a person for an offense alleged in the complalnt to hâve been 
commltted at Johannesburg prier to the date of such proclamation. 
3. Samb— Construction op Tbhaty. 

The treaty of 1889 betweén Great Brltaln and the United States, pro- 
vlding for the extradition of persons charged wlth offenses "committed 
withln the Jurlsdiction of" elther party, does not authorlze the extradi- 
tion of a person charged wlth the commission of an offense In a place 
or country whlch was not at the tlme within the jurlsdiction of the 
country seeklng the extradition, although it has since been brought withln 
such Jurlsdiction. 

Pétition for Writ of Habeas Corpus. 

William H. Preble, ior petitioner. 
H. E. Belles, for British consul. 

LOWELL, District Judge. The petitioner for habeas corpus was 
arrested and held by the United States commissioner for extradition 
to Great Britain. The complalnt on which he was arrested allèges 
that the ofïense was committed "between October i, 1899, and Feb- 
ruary 1, I900, at Johannesburg, within the jurlsdiction of his Britannic 
majesty." At the time in question, Johannesburg was in the physical 
and political Control of the South African Republic, and Lord Roberts' 
proclamation annexing the territories of that republic to Great Britain 
had not been issued. By order of the court, the United States district 
attorney was 'informed of the pendency of thèse proceedings, and it 
is understood that he has sought instructions from the department of 
justice. He has not addressed this court either in support of or in 
oppositioti to the issuance of the writ. 

The counsel for the British government contends : 

I. That this court cannot pass uport or consider the political status 
of Johannesburg, or any other place mentioned in extradition proceed- 
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ings, but is bound to accept the statement of the complaint, — at ail 
events, if supported, like this complaint, by a certificate of the United 
States ambassador in London that the offense is "alleged to hâve been 
committed in his majesty's colony of the Transvaal." He contends 
that the political status of Johannesburg is to be determined solely by 
the secretary of state. That habeas corpus will issue to release a per- 
son held for extradition to Great Britain on account of a crime alleged 
to hâve been committed in Paris, for example, is too plain for argu- 
ment, and the case would net be différent if the complaint alleged that 
Paris was within the dominions of his Britannic majesty. If the légis- 
lative or executive department of the government of the United vStates 
has taken action regarding the diplomatie or international status of 
any place or country, this court is ordinarily bound by that action. 
But it is bound, also, to inquire what that action has been, and to gov- 
ern itself accordingly. The court does not, as was suggested by the 
learned counsel for the British consul, refuse to take any action for 
fear that its décision may not be approved thereafter by the législative 
or executive department. It investigates the question presented, fol- 
lows the décisions made by the législative and executive departments, 
where thèse décisions exist, and, in their absence, décides for itself 
upon such information as it deems most trustworthy. Jones v. U. S., 
137 U. S. 202, 216, II Sup. Ct. 80, 34 ly. Ed. 691. Thus, in Terlinden. 
V. Ames, 184 U. S. 270, 22 Sup. Ct. 484, 46 L. Ed. 534, the court con- 
sulted not only the public acts of the United States, but those of for- 
eign countries, such as their treaties, statutes, and the décisions of 
their courts bearing upon the question involved. 

2. If this court can consider the political status of Johannesburg 
before Lord Roberts' proclamation, counsel for the British consul 
contends that, at the time this offense is alleged to hâve been com- 
mitted, Johannesburg was within the British dominions, so that the 
British government could then hâve demanded extradition for a crime 
committed there. The législative and executive branches of our gov- 
ernment hâve recognized ofRcially that the South African Republic 
was not in an unqualified sensé within the dominion of his Britannic 
majesty prior to the proclamation of Lord Roberts. Congress pro- 
vided for a consul to Pretoria, which place is stated in the act to be 
within the South African Republic. 30 Stat. 269, 830. Following 
Jones V. U. S., ubi supra, this court has inquired of the department of 
state, and has been informed that the commission of the consul at Pre- 
toria contained no référence to the British government, and that his 
exequatur was granted by the government of the South African Re- 
public. Thèse facts do not show that that republic was completely 
independent of Great Britain, but they do show that its territory was 
not part of the British dominions in an ordinary or unqualified sensé. 
Moreover, there is ample évidence that the British government itself 
did not before 1900 claim unqualiiîed jurisdiction over Johannesburg. 
What may hâve been the meaning of the convention of 1881, it boots 
not to inquire, but by article 4 of the convention of 1884 the South 
African Republic was permitted to make treaties with foreign powers 
generally, and thèse treaties were to be deemed valid unless objected 
to within six months by the British government. 75 Hertsiet, State 
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Papers, p. lo. Such treaties were made, in one case formally ap- 
proved by the Briti&h government (76 Hertslet, State Papers, p. 264) ; 
in another case, not formally objected to (Id, p. 512); and thèse 
treaties made some provision for extradition. The international 
status of the South African Republic, as recognized by Great Britain 
and the other countries of the world, is illustrated by the universal 
postal convention. 30 Stat. 1629. ; There Great Britain and the 
British colonies are not treated as including the South African Re- 
public. See, especially, pages 1658, 1659, 1692. That by virtue of the 
treaty of 1889 between Great Britain and the United States the latter 
would hâve sought before 1900 to obtain from Great Britain extradi- 
tion to this country of a fugitive from American justice found in 
Johannesburg is not to be supposed. If this be true, as reciprocity 
is ordinarily an élément in extradition, it follows that Great Britain 
would not before 1900 hâve deemed itself entitled to demand from this 
country the extradition of a person charged with a crime committed 
in Johannesburg. This court is informed by the department of state 
that no record is found in the department of any request for the ex- 
tradition of a person alleged to hâve committed crime in the South 
African Republic and a fugitive in the United States, or of a person 
alleged to hâve committed crime in the United States and a fugitive 
in the South African Republic. For the purposes of this case, 
Johannesburg must be treated as without the purview of the treaty 
of 1889 at the time the ofifense in question is alleged to hâve been 
committed. In spite of the learned and ingénions argument of counsel 
for the British consul, I hâve not the slightest doubt that any British 
court would agrée to this proposition. 

3. Counsel for the British consul contends that the petitioner should 
be extradited even if at the time when the offense was committed the 
place of ,its commission was outside British territory. He contends 
that it is -sufficient if the place where the ofïense was committed is 
within British territory at the tirne when extradition is sought. That 
the président and senate would hâve authority to make a treaty with 
this intent is not doubted, but the court has to consider, not what 
might hâve been donc, but what is the meaning of the words used in 
the trea,ty, viz., "committed within the jurisdiction of" either party. 
That G^eat Britain has jurisdiction to punish the petitioner, if it can 
lay hands on him, is not doubted. Ordinarily an act is not said to be 
committed within the jurisdiction of A. unless the place where the act 
was committed was at the time of its commission within the jurisdic- 
tion of A. That this interprétation of the treaty of 1889 would lead in 
some instances to the escape of criminals cannot be denied. There 
was no treaty between the United States and the South African Re- 
public when this offense was alleged to hâve been committed. Before 
annexation the petitioner could not hâve been extradited, and so the 
annexation, even if it has not assisted justice, has not hindered it. But 
counsel for the British consul asks if the United States could not in 
1899 ^sk for the extradition from England of a person alleged to hâve 
committed a crime in Porto Rico before 1898. Before the annexation 
of Porto Rico, Spain could hâve obtained extradition in the case sup- 
posed ; is the criminal to escape altogether because the place where the 
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offense was committed has changed its politicaî status? This court is 
informed by the department of state that there appears to hâve been no 
case in which the United States, since the annexation of Porto Rico 
and the Philippines, has sought or obtained from any government the 
extradition of a person charged with having committed a crime in 
Porto Rico or the Phihppines before the annexation of those islands. 
The absence of an attempt at extradition does not prove much, but in 
the absence of authority to the contrary, in the absence of législative or 
executive interprétation, in the absence of intervention by the depart- 
ment of justice, as representing the executive, in this particular case, 
the words "committed within the jurisdiction" must receive their 
natural interprétation, and cannot be held to include acts committed 
in a place which has been annexed to Great Britain since the act was 
committed. 
Writ to issue. 



UNITED STATES v. DASTERVIGNES et al ■ 

(Circuit Court, N. D. Callfornia. August 18, 1902.) 

No. 13,259. 

1 FORKSTS — Régulation — RniES — Délégation oi' Législative Authckitt, 

The act of congress approved June 4, 1897 (30 Stat. 35), authorized the 
secretary of the interior, in his superintendence of ail forest réservations, 
to "make such rules and régulations and establish such service as will 
insure the objects of such réservation, namely, to regulate their occupancy 
and use and to préserve the forests thereon from destruction." Held, 
that the authority given the secretary is not unconstitutional as a délé- 
gation of législative authority. 

2. Same— Use of Public Lands. 

The pasturing of sheep on the Stanislaus forest réservation having 
been forbidden by rule of the secretary of the interior under authority 
of Act June 4, 1897 (30 Stat. 35), user cannot give a right of pasturage 
there. 

8. Same— User. 

Inasmuch as lâches cannot be involied against the government, user 
of government lands for pasturage gives no right so to do. 

4. Same— Rbstraining Use— Bill— Allégations. 

A blU seeklng to restrain défendants from pasturing sheep on a cer- 
tain forest resen'ation alleged that défendants drove several bands of 
sheep upon the réservation. Beld, that a demurrer on the ground that 
there was a misjoinder of défendants veas of no merlt, since, while it 
did not appear that the défendants committed several acts of trespass, 
It appeared there vras a joint ofCense, and, even if the acts were several, 
they might ail be included in one équitable action; the law and testimony 
applicable to each défendant being the same. 

6. Same— Allégations— Damages. 

Where a bill to restrain the pasturage of sheep on a certain forest 
réservation alleged that the grasses, herbage, and undergrowth were In- 
jured by the tramping, traveling, and driving of the sheep, the alléga- 
tions as to damage were sufBcient to warrant continuance of a restrain- 
iDg order pendente lite. 

H 1. See Oonstitutional Law, vol. 10, Cent Dig. § 96. 
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Marshall B. Woodworth, U. S. Atty, 
Charles H. Fairall, for défendants. 

BEATTY, District Judge. The government seeks to restrain the 
défendants from pastnring their sheep upon certain public lands, desig- 
nated by the président as the "Stanislaus Forest Réservation." The 
act of congress approved June 4, 1897 (30 Stat. 35), authorized the 
secretary of the interior, in his superintendence of ail forest réserva- 
tions, to "make such ruies and régulations and establish such service 
as will insure the objects of such réservation, namely, to regulate their 
occupancy and usé and to préserve the forests thereon from destruc- 
tion." _ In pursuance of such authority the secretary prohibited the 
pasturing of sheep on this réservation, except through permission by 
him upon due application. The défendants made no application, and 
hâve no permit, but, denying the authority of the secretary to make 
such régulations, allège that the authority given by congress is in effect 
a délégation of législative power, which is in violation of the constitu- 
tion. 

It is not doubted that a législative body cannot delegate its authority 
to others to make laws; but that it may authorize the formulation 
of rules to enforce its laws, not simply according to their letter, but 
to the fuU extent of their spirit and object, has been toc long held to 
be now doubted. To this should be added that such laws and the 
rules in pursuance thereof should. not be strictly construed against 
the government, but liberally in its favor. The government is but the 
people en masse. Its laws are their laws, in which ail are alike in- 
terested, and to the défense of which none are individually called. 
Strict construction might soon, with only such défense as the gênerai 
public would give, resuit in such enervation as to render them valueless. 
Upon the same principle that lâches is not imputed to the government, 
a libéral construction of the laws in its favor should follow. 

In this case the authority is expressly stated to be for the purpose 
of securing the objects of such réservations, and then enumerates as 
one of such objects the régulation of their occupancy and use. The 
simple test to be applied to this case is the one before referred to : Is 
it authority to make a law or to enforce one already made? A brief 
examination of a few of the authorities will aid to a reply ; and such 
examination is pertinent, because of the fact that two of the district 
courts hayè held, in criminal cases, thèse rules invalid. Before doing 
so, however, it is suggested that in many matters concerning which 
congress is called upon to legislate, and especially in those which are 
largely under the management of some chief department of the govern- 
ment, it is impossible that ail the minutias for the enforcement of such 
laws can b© foreseen and provided for by spécial provisions. Neces- 
sarily much must be left to the executive officer. Congress indicates 
the objects it has in view. It embodies in gênerai terms the matters 
to be accomplished and aims to be reached, and leaves the duty ci en- 
forcement to the proper executive Officer. Hence the necessity, as has 
been the practice trom the institution of the government, of authorizing 
such officers to make the proper rule for the enforcement of the law. 

In Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294, a 
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revenue act of congress provided for the free introduction into the 
United States of certain articles of commerce, and directed that, if the 
foreign countries so shipping those articles discriminated against the 
United States in certain matters, the président should hâve the power 
to suspend the act, as to those countries, for the introduction of their 
goods without duty. This gave the président the power to suspend an 
act of congress, — for the time to déclare it void. But the court, after 
referring to the long-established practice of congress to so legislate, 
held this act constitutional. Pages 680, 692, 143 U. S., 12 Sup. Ct. 
495, 36 L. Ed. 294. 

In Re Kollock, 165 U. S. 526, 17 Sup. Ct. 444. 4i L- Ed. 813, was 
involved an act of congress which provided that oleomargarine should 
be sold in packages to be "marked, stamped, and branded as the com- 
missioner of internai revenue * * * should prescribe." _ In a 
criminal action for the sale of such article without compliance with the 
rules, the défense was interposed that such authority by congress to 
the commissioner was a délégation of législative power. The court, in 
sustaining the act, says : 

"The régulation was in exécution of or supplementary to, but not in con- 
fllct with, the law Itself, and was speciflcally authorized thereby in elïectua- 
tion of the législation which created the offense. We think the act was not 
open to the objection urged, and that It is disposed of by previous décisions. 
TJ. S. V. Balley, 9 Pet. 238, 9 L. Ed. 113; U. S. v. Eaton, 144 U. S. 677, 12 
Sup. Ct. 764, 36 h. Ed. 591; Caha v. U. S., 152 V. S. 211, 14 Sup. Ct. 513, 38 
L. Ed. 415." 

The court reviews cases in which was involved the validity of rules 
and régulations madé by some department under the authority of con- 
gress, by which it appears that the law as held by that court is that ail 
rules or régulations issued by any department in pursuance of au- 
thority given it by congress, and which are for the purpose of enforcing 
some provision or object which has been authorized or defîned by the 
act itself, become a part of the law, and are not in contravention of the 
constitution, and are valid. But the court also points out that when 
such régulations require the performance of acts not provided for or 
fairly contemplated by the law, or that are not within its gênerai ob- 
jects, they are void. 

In the case of U. S. v. Eaton, supra, the distinction was illusi^rated 
by an act defining butter, also imposing a tax upon and regulating 
the sale of oleomargarine. Authority was given the commissioner 
of internai revenue to make ail needful rules for the enforcement of 
the act. He required, among other things, the keeping of a book in 
a certain form and monthly reports to be made. It was held that 
such requirement was not provided by the act, nor was it within its 
purview or gênerai objects, and therefore was invalid. 

While regretting that I am not of the same opinion reached in some 
other cases involving the same rules now under considération, I must 
conclude, in view of the authorities and for the reasons before stated', 
that such rules are valid. This différence of view, it may be suggest- 
ed, invites a review by the circuit court of appeals. 

Défendants also claim that by long user they are entitièd to pastur- 
age upon thèse lands, and cite Buford v, Houtz, 133 U. S. 320, lo 
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Sup. Çt. 30s, 33 L. Ed. 618, in si^^port of such claim. That case only 
says, on, page 326, 133 U. S., and page 307, 10 Sup. Ct., 33 L. Ed. 618, 
that uninclosed public lands of the government may be used for 
pasturage by the people when "no act of government forbids their 
use." In the présent case the government has forbîdden their use. 
Moreovei% as lâches "cannot be invoked against the government, long 
use by défendants gave them no titlè. This défense is not tenable. 

A demurrer to the bill charges a misjoinder of parties défendant, and 
that the allégations of fact to show irréparable injury are not sufBcient 
to justify injunction. As to the first, the allégations of the complaint 
are that the défendants drove several bands of sheep upon the réserva- 
tion. It does not appear that the several défendants committed sev- 
eral acts of trespass ; but from the allégations it rather appears that it 
was a joint ofïense by ail. Even if their acts were several, there is 
good authority that ail may be included in one équitable action when 
the law a.nd the testimony applicable to each individual is substantially 
the saine. The complaint, I think, does not state as fully as it might 
the facts which constitute the irréparable injury. It does say, among 
other things, that the grasses, herbage, and undergrowth are injured 
by the tramping, traveling, and driving of the sheep, It is rather well 
known that sheep do tramp out and destroy ail végétation in the nature 
of grasses. I think a fuUer statement of the facts showing the destruc- 
tion they cause might be made. But, the whole bill considered, I 
think it feufïïcient tô continue pendente lite the restraining order here- 
tofore issued. 

The demurrer is overruled, and the motion for restraining order 
pendente lite is granted. 



WïMAN et al. V. UNITED STATES. 

(Circuit Court, E; D. Missouri, E. D. October 8, 1901.) 

1. CnsTOiiis DuTiES — Di.ASSiï'iCATiON— Shbep Dip. 

Par^graph 657 of the tariff act of 1897, which places on the free 
Ust "sheep dip not Including compounds that can bë used for other 
pùrposés," permits the free entry of any préparation for sheep dipping, 
which is in a commercial sensé adapted to, and usually and generally 
employed for, that purpose only; but not of a compound which may 
be used, and is lu fact extensively used, for other purposes. 

Appeàl by the importers from a décision of the Board of United 
States General Apjiraisers, which affilrmed a décision of the sur- 
veyor of customs at the port of St. Louis. 

Rowell & Ferris, for appellants. 
Edward A. Rozier, IJ. S. Dist. Atty. 

ADAÏylS, i)istrict Judge. The surveyor of customs classified the 
importation as a "chemical compound" dutiable at 25 per cent, ad 
valorem,^3S providedby section 3 of the act of congress entitled "An 
act td' p'rovide revenuç.,,for, the goyernment and to encourage the 
industrifiis. of the United* States," approved July 24, 1897; and the 
inippftërs paid the duty linder protest, The board of gênerai ap- 
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praifers having affirmed the décision of the surveyor, the importers 
hâve taken the proper steps to bringf the question involved before 
the court for review. It is claimed by them that sheep dip is enti- 
tled to admission free of duty under paragraph 657 of said act, which 
places on the free list "sheep dip, not including compounds that can 
be used for other purposes." The record and évidence clearly show 
that the sheep dip imported by the petitioners in this case is a chemical 
compound, of an oil distilled from coal tar, treated with caustic soda, 
and mixed with potash soap, and that the same is miscible with water, 
and can be used not only as a sheep dip, but can be and is extensively 
used for disinfecting, deodorizing, and antiseptic purposes ; that it 
can be and is also used as a médical préparation for curing and heal- 
ing wounds, sores, and diseases of the human and animal bodies. 
The petitioners do not seriously dispute the availability or utility of 
this compound for ail thèse purposes, — in other words, they admit 
that this is a chemical compound, that it can be used and is used for 
purposes other than dipping sheep ; but they contend that there is no 
showing that it can only be used for other purposes than those for 
which sheep dip can be used, and therefore that it is not within the 
exception that takes it off the free list. Counsel for the petitioners 
contend that paragraph 657 of the revenue act in question is ambigu- 
ous and uncertain, and that words must be supplied to give it any 
meaning. They say that the language, "sheep dip not including com- 
pounds or préparations that can he used for other purposes," does not 
and cannot grammatically refer to other purposes than sheep dipping, 
but must hâve added or supplied after the words "for the purpose" 
the follov/ing words, namely, "than such purposes as sheep dip can 
be used for." This seems to be a very subtle and strained inter- 
prétation. If the language of the act is ambiguous and uncertain, 
the language and meaning of the suggested clarifying words, in my 
opinion, render the act still more ambiguous and uncertain; for, if 
the exception relates to such compounds as can be used only for 
purposes other than sheep dip can be used for, it is quite interesting 
to note the profound import of the section when so amplified. It 
then would practically mean this, and nothing more : "Sheep dip 
not including anything that cannot be used as sheep dip ;" in other 
words, sheep dip, and nothing else. This nullifîes the whole excep- 
tion, and I am unwilling to impute to congress any such senseless 
use of words as is necessarily imputable to it by the construction con- 
tended for. It is clear from the évidence in this case that the article 
imported and called "sheep dip" can be, and is very extensively, used 
for many other purposes than that for which it was intended by the 
act in question to be admitted free of duty. The act must receive a 
rational and reasonable interprétation, and I am disposed to approve 
of the interprétation placed upon the act by the gênerai appraisers 
in the case of In re Hulme, G. A. 4124; T. D. 19,228. It is held in 
that case that the words " 'that can be used for other purposes' refer 
to a compound fit for other purposes than for dipping sheep in the 
commercial sensé, or that people buy and actually do use for other 
purposes." This interprétation permits the admission of any prépa- 
ration for sheep dipping free of duty when the préparation is, in the 
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commercial sensé, adapted to and usually and generally employed for 
that purpose only. I take it that any préparation that is so adapted 
to that use and generally employed for that purpose should be ad- 
mitted free of duty, even though it incidentally may be used for other 
purposes. If its main and very gênerai purpose is for sheep dip- 
ping, it may be brought in free of duty; but if, as in the case at bar, 
the article is not only used as a sheep dip, but is a compound adapted 
to and is extensively used for other purposes, such as those just de- 
tailed, it is not an article admissible duty free. 

I think the board of appraisers reached the correct conclusion in 
this case, and judgment will be entered accordingly. 



FAEMERS' LOAN & TRUST CO. v. CHICAGO & N. P. R. CO. et al. 

(Circuit Court, N. D. Illinois. August 28, 1902.) 
1. Rbcbivbb of Fédéral ComiT— Action Against in State Court— Injdnc- 

TION. 

The reeelver of a fédéral court in a railroad foreclosure suit cannot be 
Bued without Its leave In a state court on a claim against the mortgagor, 
whlch arose prior to the recelvershlp; and where reeourse against the 
mortgaged property has been eut off by the sale and proceedings in fore- 
closure, after glvlng ail claimants an opportunity to be heard, and the 
reeelver has dîsposed of the funds in hls hands by order of the court, 
It wUl enjoin the prosecutlon of such an action. 

In Equity, On pétition by receiver for an înjunction restraining 
the prosecution of an action against him in a state court. 

Herbert S. Turner, for plaintiflf. 

H. S. Boutell, for défendant railroad company. 

JENKINS, Circuit Judge. The receiver pétitions the court to re- 
strain the prosecution of an action brought against him in a state 
court, on November 21, 1898, without the permission of this court, 
by Ludwig Backhaus, administrator of the estate of Sophia Backhaus, 
for her deàth, occasioned by a train of cars striking her, which train 
was operated upon the tracks of the Chicago & Northern Pacific 
Railroad Company. The receivership of that road was by order in 
this cause of October 10, 1893, the road being at that time leased 
by the Chicago & Northern Pacific Railroad Company to the Wis- 
consin Central Railroad Company, and in the possession of and op- 
erated by the latter. The order appointing the receivers forbade 
them to take possession of any of the property so leased until the 
express order of the court. The receivers were not so ordered, and 
did not take possession, until July i, 1895, which was subséquent to 
the time ol the injury to the intestate of the plaintiflf in the suit in 
the state court. It is thus clear upon the facts that the estate rep- 
resented by the receiver should not be held Hable for the death, un- 
less the Chicago & Northern Pacific Railroad Company, as lessor, 

If 1. Actions by and against receivers, see note to Plow Works v. Finks, 2U 
0. O. A. 49. 
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is liable for the act of the Wisconsin Central Company, and that, 
therefore, they could pursue the estate of the former company in 
the hands of the receiver. In respect of such Habihty the circuit 
court of appeals of this circuit and the suprême court of the state of 
Illinois are at variance; the former holding that there is no such 
liability. On June 20, 1896, a decree was entered providing for 
the sale of the road, which was sold November 17, 1896 (and the 
sale confirmed on November 18, 1896), free and clear from ail in- 
cumbrances and from ail claims except such as should be adjudged 
by this court to be prior in Uen or superior in equity to the mortgage 
foreclosed, and to the current liabilities of the receiver incurred, or 
obligations assumed or imposed upon him by order of the court. 
Provision was made for the présentation of ail claims against the 
property, and limiting the time for their présentation, which had 
expired before the suit by Backhaus, his claim not being presented. 
The receiver had, before the commencement of the suit by Back- 
haus, under orders of the court, disposed of ail moneys and prop- 
erty in hand. It will thus be seen that the claim of Backhaus — if 
it was a vaHd claim against the Chicago & Northern Pacific Railroad 
Company — is eut ofï by the decree of foreclosure and the sale there- 
under, and is not one that may be imposed upon the purchased prop- 
erty under the decree ; that it never was a claim against the receiver, 
and did not arise under the opération of the road by him. I am 
unable to distinguish the case from the décision in Stewart v. Rail- 
way Co. (filed March 27, 1902) 117 Fed. 782. The case of McNulta 
V. Lochridge, 141 U. S., 327, 12 Sup. Ct. 11, 35 L. Ed. 796, is only to 
the effect that a receiver may be sued in a state court for an act done 
by a prior receiver of the property in his possession. That does not 
conflict, for the receivership is but one thing, and the property is the 
object sought to be reached for the act of one receiver or another in 
its management. The claim hère is not diiïerent from that of a like 
claim against a railvvay corporation whose road has been sold under 
mortgage, and recourse to the mortgaged estate eut ofif by the 
foreclosure. The receiver is not to be sued in a state court for 
claims against the corporation without leave of court. Under the 
statute he may be so sued for his acts in the management of the 
property, but one would think there must be a limit, practically, at 
least, tû even such suits, for the claim must be charged upon the 
property sold, to be of any efîicacy, and where the property is sold 
discharged of claims for which the receiver as such is not liable, the 
property cannot be charged therefor, and the receiver cannot be 
sued in respect thereof, without leave of the court. The suit sought 
to be enjoined was brought two years after the confirmation of the 
sale, for an injury caused by the lessee of the principal défendant 
hère, for which, as held by the fédéral authority of this circuit, it is not 
liable. The road at the time of the accident was not operated by or 
in possession of the receiver. The suit against him is not by leave 
of this court, and is not of the class permitted by the statute. 
The injunction must, therefore, be allowed. 
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i : In re PILGer. 

(District Cowt, B. D. Wlsconsin. November S, 1902.) 

1. BANKRUfTCT— ;ItFVOiitJKTA.»t PH0CBSÏ>INGS— JOBISDICTION MU8T AFÏIRMA- 

TIVKLY AFPE*B;: •„,[,.'. 

To confer luyisdlction tQ'.adjudge fi person an Involuntary bankrupt, 
the proof must aftrmatiVely show tiat such persori is not witliln one 
of the élusses èycepted'by the bankruptcy act from such proceedings. 

a. Samb— WAaE-ÉASNÇKS. 1 : ■ 

A court bf bankruptcy te iwlthoat Jurisdlctlon to adjudge a person an 
Involuntary bankrupt who wfts both at the tlme of the fillng of the 
pétition and at the time of the alleged act of bankruptcy a wage-earner, 
working for 'â s'alary of less than $1,500 per year. 

In Bankruptcy. Issue upon crèditors' pétition for adjudication of 
involuntary bankruptcy. 

Turner, Piéase & Turner, for crèditors. 
Kanneberg, MtGee' & ÇocHem, for debtôr. 

SEAMAN, District Judgfé. ''Thé issues of insolvency and of com- 
mission of an act of bankftipftcy having been determined upon the 
hearing before a jury, the questions of jurisdiction remain for con- 
sidération. Two objections are raised to adjudication of bank- 
ruptcy under the pétition : (l) That the pétition contains no aver- 
ment that Pilger was not a wagè-earner, and the testimony shows 
that he was such in fact; (2) that one of the three petitioners (R. H. 
Schwab & Sons Company) was not a creditor, 

The testimony is undispUted that the alleged bankrupt was sec- 
retary and stocicholder of a bankrupt corporation (Egan Engineer- 
ing Company) up to the adjudication of bankruptcy against that 
corporation ; that as secretary he was financial manager and "so- 
licitor" for business, at a salary of $100 per month, and that he had 
no other business ; that the alleged act of bankruptcy occurred April 
23, 1902; and that when the pétition herein was thereafter filed he 
was earning $65 to $70 per month as a bookkeeper in the employ 
of other persons. Section 4b of the bankruptcy act authorizes in- 
voluntary proceedings âgainst "any natural person, except a wage- 
earner or a person engaged chiefly in farming or the tillage of the 
Soil"; and section i (27) defines a wage-earner as "an individual 
who works for wages, salary or hire, at a rate of compensation not 
exceeding one thousand five hundred dollars per year." No juris- 
diction exists to adjudge involuntary bankruptcy against a person 
who is within either of thèse exceptions. In re Taylor, 42 C. C. A. 
I, 102 Fed. 728. Wheither a pétition is defective which is made in 
the gênerai form prescribed by thé suprême court rules in that be- 
half, and doès liot négative thèse exceptions, has not been directly 
decided in any case called to iny attention; nor is the question ma- 
tèrial to thepresent côntroversy, as the facts are undisputed, and an 
amendment of the pétition would cover any such defect in the event 
of clear proof that the alleged bankrupt was not within either ex- 
ception. When jurisdiction thus dépends upon a spécifie fact or 
condition, the presumption is against jurisdiction, and, unless the 
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proof présents a case to which the exception is clearly inapplicable, 
the bankruptcy court cannot take cognizance. In re Plotke, 44 C. 
C. A. 282, 286, 104 Fed. 964. The gênerai rule in respect of such 
conditions is that jurisdiction dépends upon the state of things at 
the time the action is commenced. Mollan v. Torrance, 9 Wheat. 
537, 6 L,. Ed. 154, 2 Rose's Notes U. S. Reports, 279. Under this 
provision of the bankruptcy act, it has been held (In re Luckhardt 
[D. C] loi Fed. 807) that the question whether the alleged bank- 
rupt is within the exception dates from the commission of the al- 
leged act of bankruptcy ; and Hke view appears to hâve been adopted 
by Judge Ware, under the old act, in Everett v. Derby, 5 L,aw Rep. 
225, Fed. Cas. No. 4,576. Tested by either of thèse rules, Pilger 
had no business or occupation other than that of bookkeeper and 
wage-earner at a salary less than $1,500 per year, and was not sub- 
ject to involuntary bankruptcy. Whether one or the other date 
is applicable to this case does not call for décision, as I am of opinion 
that the inquiry cannot, at the utmost, extend beyond the date of 
committing the act of bankruptcy. Moreover, if the prior status of 
Pilger were open to considération on this question, the testimony 
shows that he was theretofore a wage-earner, within the above 
définition, and that he had no other occupation. While the fact 
appears that he was a stockholder in the insolvent corporation, it 
is not probable that such fact can be treated as a separate occupation 
or business, and I do not perceive that it would afifect the exception. 
The second objection, therefore, requires no considération. 
The pétition must be dismissed for want of jurisdiction. 



In re SEYDEL. 

(District Court, N. D. lowa, Cedar Eapids Division. Noveniber 6, 1902.) 

1. Bankbuptct— Exempt Phoperty— Dbbt kot Sdbject to Ci.aim of Exemp- 
tion. 

The fact that the claim of a creditor against a hankrupt is for the 
purchase priée of propcity which has been set apart to the hankrupt as 
exempt, against which the law of the state gives no right of exemption, 
does not bring such property within the jurisdiction of the bankruptcy 
court, nor entitle such creditor to an order requiring the trustée to take 
possession of and admlnister it for his benefit. 

In Bankruptcy. On certificate of référée with respect to appHca- 
tion of Thomas Metcalf, asking that the trustée be ordered to take 
possession of certain personal property. 

Remley & Ney, for creditors. 

SHIRAS, District Judge. From the certificate of facts sent up by 
the référée in this case, it appears that George F. Seydel was duly ad- 
judged a bankrupt on September 18, 1902 ; that a trustée of his estate 
has been duly appointed; that certain carpets and other household 
furnishings hâve been set apart to the bankrupt as exempt property; 
that one Thomas Metcalf, a creditor, has proved up a claim against 
the estate in the sum of $55, and has fîled a pétition or application ask- 
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ing that the referee enter an order requiring the trustée to take pos- 
session of thé named propérty, in order to subjeCt it to the payment of 
the petitioner's claim, who avers that the debt due him from the bank- 
rupt is for the purchase price of the propérty, and therefore, under the 
exemption laws of the state bflowa, is liable for such purchase-price 
indebtedness. The referee refused to grânt the requested order, and 
the question thus presented has been certified to this court for con- 
sidération. This gênerai question was before the court in Re Hatch 
(D. C.) 102 Fed. 280; it being therein held that where particular prop- 
érty has béen set apart to the bankrupt as exempt, possession thereof 
being deliyered to the bankrupt, so that the propérty is no longer in 
the pbsSe^éion of the court or of the trustée, and it being propérty in 
which the gênerai creditors had no interest, a particular créditer who 
claimed a spécial lien on such propérty was not entitled to hâve an 
order direbting the trustée to take possession thereof and sell the 
same for the benefît of One creditor. As propérty which is set apart 
and delivéred to the bankrupt as exempt, or which, being exempt, is 
never taken possession of by the trustée, is not within the actual pos- 
session atid control of the court, and as the title thereto does not vest 
in the trustée (section 70, Bankr. Act), it is difïEcult to see upon what 
ground it can be claimed that the trusfcee can assert any title in, or 
right to the possession of, the propérty in question. Furthermore, it 
is apparent that nô possible benefit can inure to the gênerai creditors 
from a sale bf the propérty by the trustée; but, on the contrary, if 
the experiSe attending the takin'g possession and sale of the article 
should exceed the sum realiied from the sale thereof, the excess of 
such expense might be chargeable upon the estate belonging to the 
gênerai creditors, which certainly would not be a just resuit as between 
them and the creditor claiming a spécial lien or right therein, and it is 
a well-settled rule that the trtistee is not obliged to take charge of 
propérty unléss there is a re:asonable prospect of realizing something 
therefrom for the benefit of the estate which he represents. A credit- 
or who claims that he has a lien upon spécifie propérty, or a right to 
subject the same to the payment of his particular claim, from which 
liability it is not freed by thé exemption laws of the state, cannot 
fightfuUy demand that the trustée should undertake to get possession 
of the propérty, and to sell it for the benefit of the one creditor only.- 
The ruling of the referee is therefore affirmed. 
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KENNEY V. MEDDAUGH et al. 

(Circuit Court o£ Appeals, Sixth Circuit. August 15, 1902.) 

No. 1,022. 

L Locomotive Fireman— Injurt from Mail Crank— Assumption of Risk. 

A locomotive fireman wlll be held to hâve assumed the risk from 
proximity to the tracl£ of a mail crâne; he having been a fireman on 
the road for a year, during whlch there was no increase In the size of 
the engines, and having passed thls place 83 times, and been over the 
other division 123 times, and the crauê having been in position ail that 
time, and at substantially îhe same distance from the tracli as the 
other crânes on both divisions; and this though it was dark, and 
blovyîng hard and snowing, thèse clreumstances merely requiring extra 
caution on hls part. 

8. Same — Providino Safb Place to Work. 

A railroad company canhot be held to bave falled to use due care to 
provide a locomotive fireman a reasonably safe place to work, by reason 
of a mail crâne, when in position, belng, at its nearest point, only 13% 
taches from the side of the locomotive; this being the distance of the 
other crânes on this and other roads; the master car bullder, who was 
familiar wlth the government régulations, and under whose supervision 
the catches on the mail cars were constructed, testifying that they could 
not be opéra ted efficiently if placed at a greater distance; and there 
belng no testimony of a compétent witness to the contrary. 

8. Same. 

A railroad company owes no duty to a locomotive fireman, familiar 
wlth the road, to place lights on mail crânes. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is an action to recover damages for the alleged wrongful death of 
Cornélius J. O'Brien. The lower court at the close of ail the évidence, upon 
motion of défendants, directed a verdict for them. The judgment rendered 
thereon is complained of herein. The accident whlch resulted in O'Brlen's 
death happened after dark c»n the evenlng of February 1, 1900, at Climax, 
a station on the Western division of défendants' railroad, extendlng from 
Battle Creek, Mlch., to Chicago, 111. It Is the second station west of Battle 
Creek, and a short distance therefrom. At that tlme, décèdent was fire- 
man on défendants' fast passenger train from Battle Creek to Chicago, 
due to leave the former place at 3:40 p. m., but which in fact left at 5:57 
p. m., belng 2 hours and 17 minutes late, and reached Climax at 6:15 p. m. 
The dépôt at that station is on the south side of the track, or left-hand slde 
as you go west. On the same slde, and about 475 feet east of the dépôt, 
a mail crâne was statloned, to hold mail pouches to be taken aboard of fast 
passenger trains not stopping there, by means of mail catchers attached to 
the mail cars. As decedent's train passed this mail crâne that evening, he 
was struck in the forehead by the upper arm thereof, and rendered uncon- 
scious, and shortly thereafter he died. No one saw the collision, and it Is 
only a matter of inference from circumstahces that hls death was due to 
thls cause. But there can be no doubt as to this, and défendants In error 
do not contend that it was not. In addition to its belng dark, there was 
testimony to the eflfect that it was snowing, though not to any great extent, 
and blowing hard. In front of the dépôt building, and about 11 or 12 feet 
from the track, was a signal board which indicated to each train as it passed 
the number of the train just ahead of it, and the time it passed the station, 
and above it a signal llght, — ^red if there was danger, and white If the way 

1 1. Assumption of risk incident to employment, see note to Railroad Co. r. 
Hennessey, 38 C. C. A. 314. 

118 F.— 14 
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was clear. East of the mail crâne, about the same distance that It -was 
east of the dépôt, thççe were signal ligtits at two switches, probaWy on 
the north slde of the trâclj:, of liëWt-hand side as you go west. There was a 
rule of the «pmpany. which requlred flremen on locomotives to be on the 
lookout for and to rèceive ail the si^iîàls which mlght be given or located 
on the lef t side ôf the locomotive, and t^ transmît them promptly and cor- 
rectly to the engineer. It was clàlmed by défendants that It was not neces- 
sary for a flreman to look: ont of thé window on the side of the cab in order 
to comply wlth this raie;' that he icould ^eé the entire width of the right of 
way, and beyond It, by looWng ont of the window in front; by plalntift", 
that this could not be done when the vision through the window was ob- 
struoted by accTimulatedisnow; by défendants, that in such eveut the flre- 
man could open and cléan the window, and thus remove the obstruction to 
bJs ^ght; and by plalntifC, that this could not be done when the snow was 
coBtinnoùs. There was, however, no évidence that vision from the window 
!n front was obstrncted by snow at the tlme of the accident. It was purely 
a matter of spéculation as to whether it was. But there was évidence that 
it was more or less customary for flremen pn défendants' rallroad to look 
eut of, the side window, ,in watching for signais. It was pr'oven, though, that 
kl prder for him to do so It was not necessary that he shonld put his head 
put mpife than four to six Incbes. 

Decedept haij been in the employ of Refendants as a flreman for not quite 
a year liefpre the accjdent. In that time hehad worked upon both divisions 
otâefiCBdants'rQad,— the mpst of the time, however, on the Bastern division, 
from Bati(le Creeif; to Part Huron. He had made, in ait, 206 runs. Of thèse, 
123 were,pn the Eastern division, and 8? pn the Western. ,He had worked on 
both frelghtand passengeç Ttrains. He had made 9 runSion passenger trains 
on the Bastern division, and 6 on the Western. During that time there were 
in use pn défendants' rallroad 16 large Baldwln engines, — 8 on freight trains 
and g't)n'ï>flsèenger,— and bthers of a smaller type. There was no différence 
between those used on freight trains and those on passfenger, save In this: 
that the caljs of the lattjer were 6 Inches higher than the former. Of the 
nine runs'Hnilch décèdent bad made on passenger trains on the Bastern di- 
vision, elght were on the larger engines, and one on the smaller. Of the 
six ruuSs'^Ybich he. had ma;de pn the Western division, four ivere on the larger 
engipeSj.^aijdtwo on the, smaller. Of the rons on freight trains, about twice 
as ruâny were niade pn the; larger epgines as the smaller, and in the six 
moiiths ipi^çcedlng the apcldent they were almost entlrely on the larger engines. 
Tlifi,flrei!Pien, as well on passenger as on freight engines, had nothing to do 
InconjiiÇptlpn wlth the mail crânes along tbe road, and the opportunity of 
obserylng them and thelr proximity to the rallroad track was as good on 
frpight engines as on passenger. They were often up in position when freight 
trajns pa^s,ed or were. on sidlngs waltlng for passeng«r trains to pass. The 
çllstançei'bfitween the outerend.of the upper arm of the. mail crâne in ques- 
tion.-nçben in position and thje louter, edge of the nearest rail was 3 feet 6% 
inchès, itpçording to the testimony of défendants' employé who had charge 
of itç nos^l wanes, and whp measured the distance about the time ,of the acr 
cident, ! Âccprding to the testimpny of a carpenter who had no . connection -with 
the ralIçpR4.>îWtr9duced as a ^itaess by plaintiff, the distance, at some tlme 
within th? year :after the accldeat, not naore definitely located, was 3 feet 5% 
inches. .There ■^ere a numbier of maH crânes along the Une of défendants' rall- 
road. Qn the Bastern dlvlsloB thcr« were about 19; on the Western division, 
between iBâttle Creek an^ Elsdcœ» a distance of leS miles, there were 7 or 8. 
Aqçor^insjt^ Xhe standard! prescribed by défendants for the use of those who 
cpijstruptithçm, ,tlaeidl8taDce;of niall crânes, njeasurlng as above, should be 
3. feiçt 6ilnches. As to the Ijulk of those on défendants' road, the distance was 
3 feet 6i inches, and abpye.;. As to one, it was as high as.3 feet 7% inches. 
As tp,t]!f0:Pf ithem, it was,iinder 3 feet 6 inches; the lowest being 3 feet 5% 
jnehps- (Pi? distances on the;Wcbigan Central Rallroad run from 3 feet 
5%,i inehes- tp 3 feet 7 Inchee. -The distance, between the side of the cab on 
the engine in whlch the décèdent was acting as flreman at the tlme of the 
accident, and, the outer end pf the! ttpper ai'm when In position, was 1 foot 
1% Inches, or 13^! inches, with the other distance at 3 feet 5% inches. Said 
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arm In position came a little above tlie center of the slde wlndow In the cab. 
According to the testimony of défendants' niaster car builder, who was fa- 
miliar with the government régulations, and uuder whose supervision mail 
catchers were attached to tbe mail cars, the mail crânes on défendants' road 
could net be placed further away from the track and be used with the catcher. 
No one testified that they could be, and there was no fact proven from which 
an inference could be drawn that they could be. The carpenter, before re- 
ferred to, who had seen the mail crâne at Climax work, and examined it, was 
asked by plaintilï's attorney ■ whether the mail crâne could be put further 
away from the track, and still do the work of taking the mail as the trains 
went by; but, upon objection of défendants, the court refused to permit him 
to answer the question. This is the case upon which the lower court sus- 
tained défendants' motion to instruct the jury to find for défendants 

George Weadock, for plaintiff in error. 
Harrison Geer, for défendants in error. 

Before SEVERENS, Circuit Judge, and WANTY and COCH- 
RAN, District Judges. 

COCHRAN, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

It is urged as ground of reversai of the judgment of the lower 
court that it erred in giving the peremptory instruction. The 
grounds upon which it was requested by défendants were three : 
That, as a matter of law, défendants had not been guilty of négli- 
gence ; that, likewise, décèdent had assumed the risk of the proximity 
of the mail crâne to the track; and that, likewise, if défendants had 
been guilty of négligence, décèdent had been guilty of contributory 
négligence. The lower court, in giving that instruction, gave no in- 
timation, so far as the record shows, as to the ground of its action. 
There was room for it to hâve been based on the last ground urged 
by the défendants. The distance from the side of the cab to the 
outer end of the upper arm of the mail crâne, when in position to 
deliver the mail, the distance out of the cab window which a lireman 
would hâve to project his head to see signais, and decedent's knowl- 
edge of the existence of the mail crâne at that station, and its prox- 
imity to the track, when in such position, hère assumed, hereafter 
shown, tend to establish négligence on decedent's part, even though 
it may hâve been proper for him to look out of the window for that 
purpose at ail. But it is unnecessary to décide whether this position 
was well taken or not, for we are clear that the défendants were en- 
titled to the peremptory instruction upon the other two grounds 
urged. 

The négligence which it was claimed by plaintiff the défendants 
had been guilty of, and which had caused decedent's death, was a 
failure to use due care to provide him a reasonably safe place in 
which to work. He claimed that the place in which the décèdent 
was set to work was not reasonably safe, because of the too close 
proximity of the mail crâne, when in position, to the track, and that, 
if défendants had used due care, it would not hâve been so. Even 
if this were true, the plaintiff was not entitled to recover, because the 
décèdent had assumed the risk of that lack of safety. He had as- 
sumed it because he knew of it, and he knew of it because it was 
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obvious and he had had ample opportunity to observe ît. It îs a 
gênerai Tule in the law of master ând servant that the latter assumes 
ail thè risks he runs whilst in the former's service by reason of the 
condition as to saf ety of the place in which, or the appliances with 
which, he is set to work, of which he has knowledge. It makes no 
différence whether the place or appliances are as safe as can be, 
reasonably safe, or not reasonably safe, provided he knows the lack 
of safety, whatever it is, and the risks he runs on account of it. 
It is likewise a gênerai rule thereof that a servant is presumed to 
know any lack of safety that exists in the place in which, or the 
appliances with which, he is set to work, and the risk therefrom, 
which is obvious to one of his intelligence and expérience, and which 
he has had an opportunity to observe. Thèse two gênerai rules hâve 
been applied or recognized by the suprême court of the United 
States, by this court, and by the suprême court of Michigan, within 
whose jurisdiction the accident happened. 

In four distinct cases the suprême court held that, as a matter of 
law, no recovery could be had for injuries to a servant occasioned 
by the lack of safety of the place in which he was set to work, be- 
cause, presumptively, he knew thereof and the risk due thereto, and 
had assumed that risk. They afe the cases of Randall v. Railroad 
Co., 10^ U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003 ; Tuttle v. Railroad 
Co., 122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. II 14; Kohn v. Mc- 
Nulta, 147 U. S. 238, 13 Sup. Ct. 298, 37 L. Ed. 150; Southern Pac. 
Co. V. Seley, 152 U. S. 145, 14 Sup. Ct. 530, 38 L. Ed. 391. 

In the Randall and Tuttle Cases the servant injured was a brake- 
man, in the Kohn Case he was a switchman, and in the Seley Case 
he was -a conductor acting as a brakeman. In ail of the cases save 
the Kohn Case the lack of safety was in the track, or some connec- 
tion thereof. In the Randall Case a ground switch was located in a 
space between two tracks six feet wide, and the brakeman, whilst 
unlocking it to allow his train to pass on one track, stationed himself 
near the other track, and was struck by an engine thereon. Con- 
cerning his knowledge of thè lack of safety and risk, Mr. Justice Gray 
said : 

"Although It was night, and the plalntiff had not been In this yard before, 
his lantem afforded the means of perceiving the arrangement of the switch 
and the pcsition of the adjacent tracks." 

Concerning his assumption of the risk, he said: 

"A railroad yard, where trains are made up, necessarily has a great number 
of tracliS and swltches close to one another, and any one who enters the 
service of a railroad corporation in any worli connected with the mailing up 
or moving of trains assumes the risk of that condition of things." 

Though not pertinent hère, it may not be out of place to quote, as 
bearing on decedent's conduct, Mr. Justice Gray's référence to the 
brakeman's choice of position in that casé. He said: 

"It could haye been safely and efEciently worked by standing opposite the 
lock, midway between the tracks, using reasonable care; and it was un- 
necessary in order to work it to stand, as plalutifC did, at the end of the 
handle next the adjacent track." ' 
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In the Tuttle Case the brakeman was caught and crushed be- 
tween two cars, on a siding containing a very sharp curve, which he 
was attempting to couple from the iiiner side of the curve. The 
coming together of the cars was due to the fact that the curve in 
the track caused their drawheads to pass each other, and not to meet. 
The coupling could hâve been made safely from the outer side of the 
curve. Concerning the brakeman's knowledge of the lack of safety 
and risk, Mr. Justice Bradley said : 

"Everything was open and visible, and the deceased had ouly to use hls 
sensés and his faculties to avoid the dangers to which he was exposed. One 
of thèse dangers was that of the drawbars slipping and passing eaeh other 
when the cars were brought together. It was his duty to look ont for tliis 
and avold it. The danger existed only from the inside of the curve. This 
must hâve been known to him. It will be presumed that, as an experienced 
brakeman, he did know it; for it is one of those things which happen In the 
course of his employment under such conditions as existed hère." 

Concerning his assumption of the risk, he said: 

"Tuttle, the deceased, entered Into the employment of the défendant, as a 
brakeman in the yard in question, with a full knowledge (actual or presumed) 
of ail thèse things, — the form of the side tracks, the construction of the cars, 
and the hazards incident to the service. Of one of those hazards he was un- 
fortunately the victim. The only conclusion to be reached from thèse un- 
doubted facts is that he assumed the risks of the business, and his représenta- 
tive has no recourse for damages against the Company." 

In the Seley Case the conductor, whilst attempting to make a 
coupHng, caught his foot in an unblocked frog, and was run over and 
killed. Concerning his knowledge of the lack of safety and risk, 
because of which it was held that he had assumed the risk, Mr. Jus- 
tice Shiras said: 

"The évidence showed that Seley had been in the employ of the défendant 
for several years as brakeman and as conductor of freight trains; that his 
duty brought him frequently into the yard in question to make up his train; 
that he necessarily knew of the forms of frogs there in use; and it is not 
shown that he ever complained to his employers of the character of frogs 
used by theni. He must therefore be assumed to hâve entered and continuerl 
in the employ of the défendant with the full knowledge of the dangers as- 
serted to arise out of the use of unblocked frogs." 

In the Kohn Case the lack of safety was in freight cars by which 
the switchman was injured whilst attempting to couple them. It 
consisted in their having double deadwoods, or bumpers of unusual 
length, to protect the drawbars. By far the larger number of cars 
which passed through that yard had none of thèse deadwoods or 
bumpers, but the switchman had in fact seen and coupled cars like 
those that caused the accident, and that more than once. Concern- 
ing his knowledge of the lack of safety and risk, and assumption of the 
risk, Mr. Justice Brewer said : 

"But ail this was obvions to even a passing glance, and the risk which 
there was in coupling such cars was apparent. It required no spécial skil! 
or knowledge to detect it. The intervener was no boy placed by the employer 
in a position of undisclosed danger, but a mature man doing the ordinary 
work which he had engagea to do, and whose risks in this respect were ob- 
vions to any one. TJnder those circumstances, he assumed the risk of such 
an accident as this, and no négligence can be imputed to the employer." 
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lit each Oriè ôf thèse four càSes, though there was lack of safety 
in thë particuliars pointed out, the places in which the servants were 
at work When injured were reasonably safe, or there was évidence 
to that effect. In the RandallCase, Mr. Justice Gray said: 

"Tte swlteh was of a form In common use, and was, to say the least, 
qulte as flt for Its place and purpose as an uprlght switch would hâve been." 

In the Tuttle Case, Mr. Justice Bradley said: 

"Although It appears that the curve was a very sharp one at the place 
where the accident happened, yet we do not think that public pollcy requires 
the courts to lay dowu any rule of law to restrict a railroad company as to 
the curves It shall use In its frelght dépôts and yards, where the safety of 
passengers and the public Is not Involved,— much less, that it should be left 
to the varjfing and uncertaln olililions of juries to détermine such an engi- 
neering question. • • • The iriterest of railroad companies themselves is 
so strongly In favor of easy curves, as a means of facilitating the movement 
of their cars, that it may well be left to the discrétion of their offlcers and 
engineers in what manner to construct them for the proper transaction of 
their business in yards, etc. It must be a very extraordinary case, indeed, in 
which their, discrétion in this njatter should be interf ered with, in determining 
their obligations to their employés." 

In the Kohn Case, Mr. Justice Brewer said : 

"It is not pretended that thèse cars were out of repair or In a defective 
condition^ but Simply that they were constructed dififerently from the Wabash 
cars, in that they had double deadwoods, or bumpers of unusual length, to 
protect the drawbars." 

And in the èdty Case, Mr. Justice Shiras said: 

"In thls disputable state of the facts, the défendant asked the court to 
charge the jury as follows: 'The jury are Instructed that if they find from 
the évidence that tlie railroad companies used both blocked and the un- 
blocked frog, and that it is questionable which is the safest or most suitable 
for the business of the roads, then the use of the unblocked frog is not négli- 
gence, and the jury are instructed not to impute the same as négligence to 
the défendant, and they should flnd for the défendant.' This prayer should 
hâve been given by the court." 

In three cases the suprême court refused to hold that, as a mat- 
ter of law, the injured servant had assumed the risk due to lack of 
safety in the appliances with which or places in which he had been 
setto work, and held that it was for the jury to détermine that ques- 
tion. They are the cases of Hough v. Railroad Co., loo U. S. 213, 
25 L. Ed. 612; Railroad Co. v. McDade, 135 U. S. 554, 10 Sup. Ct. 
1044, 34 L. Ed. 235 ; Railroad Co. v. Archibald, 170 U. S. 670, 18 
Sup. Ct. yyj, 42 L. Ed. 1188. In thèse cases the appliances or places 
in question were not reasonably safe. In the Hough Case the court 
so acted because there had been a promise to repair. In the Mc- 
Dade and Archibald Cases it did so because the knowledge by the 
servant of the lack of safety and the risks arising therefrom was a 
disputable fact in the case. In the McDade Case a blacksmith was 
injured whilst attempting to put a belt on a moving pulley. Mr. Jus- 
tice Lamar said : 

"TJpon every question in the case — the safety and unsafety of the machin- 
ery, the Ignorance on the part of the plaintlfC of the danger of it, and the 
négligence of the plaintifC at the time of the accident— the évidence is côn- 
troverted." 
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In the Archibald Case a switchman, in order to uncouple cars by 
removing the coupling pin which held them together, was compelled 
to go between them, — the lever by which it could hâve been removed 
without going between being out of order, — and, whiist so attempt- 
ing to remove it, his feet were caught by a broken brake rod, with 
links of chain attached to it, and a hook at its end, which was hanging 
down under one of the cars, and, in the movement of them, was pro- 
jected out into the space between; and, in attempting to escape 
being thrown down, his right arm was caught between the draw- 
head and crushed. In ail three cases, however, the correctness of 
said two rules were presupposed or recognized. In the McDade 
Case, Mr. Justice Liamar said: 

"If the employer fails In this duty of précaution and care, he Is responsiblc 
for any injury which may happen through a defect of maehinery which was 
or ought to hâve been known to him, and was unlinown to the employé or 
servant. But if the employé knew of the defect In the maehinery from which 
the injury happened, and yet remained in the service and continued to use 
the maehinery without givlng any notice thereof to the employer, he must 
hâve been deemed to hâve assumed the risk of ail danger reasonably to be 
apprehended from such use, and is entitled to no recovery." 

In the Archibald Case, Mr. Justice White said: 

"Where an employé receives for use a defective appliance and with knowl 
edge of the defect continues to use it without notice to the employer, he 
cannot recover for an injury resulting from the defective appliance thus vol- 
untarily and negligently used." 

And again: 

"Where an appliance Is fumished an employé, In which there exista a de- 
fect known to him or plainly observable, he cannot recover for an injury 
caused by such defective appliance, if, with the knowledge above stated, he 
negligently continues to use it." 

This court has likewise applied and recognized thèse two rules in 
cases that hâve come before it. In one case only has it had occa- 
sion to décide, as a matter of law, that the servant knew of and had 
assumed the risk. This it did in the case of Crude Oil Co. v. Grable, 
36 C. C. A. 94, 94 Fed. 73. There an engineef of a stationary en- 
gine had been injured by contact between projecting bolts on the rim 
of a revolving wheel and an adjacent water-pipe Une. Judge Clark 
said : 

"Notwithstanding the gênerai rule requirlng the master to furnish a safe 
working place and safe instnimentalities, the servant, in addition to the ordi- 
nary périls incident to the business, assumes the risks arising from obvions, 
patent defects in the things which he uses, and whlcU are known or should 
be known to him." 

And again, in referring to the case in hand, he said : 

"The position of the wàter pipe and the revolving wheel being visible and 
patent, such danger as existed on account of this situation was just as ob- 
vions to ■ and as easily comprehended by the servant as the master. The 
duties of the servant brought him in daily contact with the maehinery, and 
fumished him constant opportunity to inspect the same. His means of knowl- 
edge were evldently superior to those of the master. Notwithstanding that 
the defect was open, patent, and constant, and the servant's knowledge not 
only equal, but superior, to thàt of the master, défendant in error is forced 
into the dilemma of maintaining that the danger of such a defect was one 
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whlcl^ the {^aster was bound to aBtlclpate, whlle the servant was not. This 
contentipo 16 eyidently unsound, as wlll be recognlzed by its simple statement, 
wlthout iinpi'é. . Thç servant was a rnatwre man and a skilled engineer, whose 
duty brdiight >the patent conditions and dangers constantly under bis notice 
and during a long service. Under sUcliclrcumstanees, if tlae servant is not 
bound to <anticipate and appreclate the danger, no grounds can be suggested 
on whieh tbG master Is requlred todp so. If the Isnowledge and means of 
knowledgé of the servant in respect to a patent defect are equal or superior 
to those of the inafeter, there can be no recovery,— certainly so in tlie ordiaary 
case." ' 

In the case pf, Railroad Co. v. Hennessey, 38 C. C. A. 307, 96 
Fed. 713, this court held that a, servant had, as a matter of law, as- 
sumée! the risk arising from a lack of safety in that with which he 
had to do jri the course of his employment, though he was ignorant 
of the particular lack of safety through which he was injured. This 
was because it was a part of his employment to handle that which 
was in an unsafe condition. In the case of Narramore v. Railroad 
Co., 37 C. Ç.^ A. 499, 96 Fed. 298, 48 L. R. A. 68, it held that the serv- 
ant had not ,ànd could not hâve assumed, as a matter of law, the risk 
through which hfe was injured, because the lack of safety out of which 
it arose, to wit, anunblocked guard rail, was in violation of statute. 
It was recognized, however, that if it had not been for the statute 
it would hai-i/'eto be held, as a matter of law, that the risk had been 
assumed, tièçjajjispof the seryarit's presumptive knowledgé of the risk, 
and this notwithstanding the fact that he had testified that he had had 
no knowledgé thereof . Judge Taft said : 

"In the absence of the statute, and uppn common-law principles, we Lave 
no doubt that In this case the plaintiff wbuld be held to hâve assumed the 
risk of the abséiice of the blocks in the guard rails and switches of the 
défendant. His déniai of knowledgé of the façt that the rails and switches 
of plaintifif generally were unblocked Is entirely immaterial. Nor is his vague 
statement that he was so busy as npt to notice whether the rails and switches 
of plaintiff geheràlly were unblocked in a yard where there were hundreds 
of guard rails àM switches, alid In which he was constantly at work for seven 
months, of more slgnlficance or weight. His évidence upon this point is not 
creditable to hirn. He oould only bave b,^en Ignorant of the admitted poliey 
of the défendant in respect to blocks through the grossest failure of duty on 
his part In a matter that much concerhed bis personal safety and the proper 
opération of thé road. In such a dase -the authorities leave no doubt that 
the servant assumes the risk of the absence of the blocks." 

In a number of cases this court has refused to hold, as a matter 
of law, that thè servant had iiissumed the risk through which he was 
injured. This it did in thèse cases: Norman v. Railroad Co., 10 
C. C. A. 617, 63 Fed. 727; Railroad Co. v. Thompson, 27 C. C. A. 
333, 82 Fed. 720; Railway Co. v. Keegan, 31 C. C. A. 255, 87 Fed. 
849; Clow & Sçns V. Boltz,;34 ce. A. 550, 92. Fed. 572; Railroad 
Co. v. Yockey, 43 C. C. A. 228, 103 Fed. 265 ; Railroad Co. v. Miller, 
43 Ç. C. A.. 436, ,104 Fed. 124; Eelton v. Girardy, 43 C. C. A. 439, 
104 Fed. 127;; Railroad Co. v. McDade, 50 C. C. A. 591, 112 Fed. 
888. ' ' 

In the Norman, Keegan, and Boltz Cases, it refused to so hold 
because knowledgé of the risk was a disputable fact, its obviousness 
and the opportunity of observing it not being such that it was to be 
presumed; in the Thompson Case, because, whether the injury was 
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due to the risk assumed was disputable ; in the Yockey Case, because 
the question as to whether the servant had had a reasonable oppor- 
tunity to quit after becoming aware of the risk was disputable ; and 
in the Miller and Girardy Cases, because knowledge of the risk, on 
account of the lack of expérience of the servants who were injured 
through it, was a disputable fact. Of ail the cases in which this 
court refused to so hold, probably the McDade Case needs most to 
be distinguished from the one in hand. This is because the railway 
servant in that case had been injured by a structure alongside the 
track. He was a brakeman, and whilst on the top of a car, sig- 
naling to the engineer with his lantern over the side thereof, he was 
struck by a waterspout projecting unnecessarily close to passing 
<:ars. Though an experienced brakeman, he had been on the road 
in question but a short time. He had been over the division where 
the waterspout was located not more than eight or ten times, equally 
divided between day and night trips. This. was the only water- 
spout which it was shown projected so close to passing cars, and the 
car upon which the brakeman was located when struck was a furni- 
ture car, which was higher and wider than the average freight car. 
Judge Lurton said : 

"McDade was entitled to rely upon tbe company's having properly con- 
«tructed this spout, and the danger from the proximity of this particular 
spout was by no means so obvions, especially In vîew of McDade's short 
expérience on this part of the road, as to charge hlm with having assumed 
the risk." 

Thèse cases ail recognize, however, that, as a gênerai rule, a serv- 
ant assumes the risks of which he has knowledge, and that he is 
presumed to know the risks that are obvions and that he has had 
an opportunity to observe. 

Thèse principles hâve been recognized and applied by the suprême 
court of Michigan, within whose jurisdiction the accident in ques- 
tion happened, in thèse cases : Illick v. Railroad Co., 67 Mich. 632, 
35 N. W. 708; Pennington v. Railway Co., 90 Mich. 505, 51 N. W. 
634; Ragon V. Railway Co., 97 Mich. 265, 56 N. W. 612, 37 Am. St. 
Rep. 336; Manning v. Railway Co., 105 Mich. 260, 63 N. W. 312; 
Phelps V. Railway Co., 122 Mich. 171, 81 N. W. loi, 84 N. W. 66; 
Potter V. Railway Co., 122 Mich. 179, 81 N. W. 80, 82 N. W. 245; 
Pahlan v. Railway Co., 122 Mich. 232, 81 N. W. 103. 

The exemption of a master from liability for injuries to a servant 
occasioned by the lack of safety in his working place or appliances, 
on the ground that the servant has assumed the risk thereof, does 
not corne within the principle of those cases which hold certain con- 
tracts void, as against pubHc policy, which provide for exemption 
from liability for injuries due to négligence. Railroad Co. v. Voight, 
176 U. S. 505, 20 Sup. Ct. 385, 44 L. Ed. 560. 

Such, then, being the settled law in regard to the assumption by 
a servant of the risks of his employment of which he knows, and 
as to his presumptive knowledge thereof, it follows that if the prox- 
imity to the track of the mail crâne in question, when in position, 
and the risk of coming in contact with it and being injured, were 
obvious to one of decedent's intelligence and expérience, and he had 
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had an dpportunity to become aware of them, it should be presumed 
that he did know of them, and should be held that he had assumed 
the risk. 

The décèdent was 32 years of âge. The évidence is not definite 
as to the extent of his railroad expérience. He had been a fireman 
on défendants' road for not quite a year. According to the testi- 
mony of his widow, he had acted as a fireman in the yard at Durand^ 
doing some extra running, for seven or eight months, which was 
probably immediately preceding his going upon the road. There is 
no évidence of his having had any previous railroading expérience. 
During ail the time he was on the road, the mail crâne in question 
had been located at Climax, the sa-me distance from the track. He 
had passed there 83 times, in ail, on both freight and passenger 
trains, — mostly on freight; but the opportunity of observation as to 
the proximity of the mail crâne was practically as good on freight 
as on passenger trains,, some, if not many, of which trips, no doubt, 
were in the nighttime. The mail crâne in question was one of a 
number of other mail crânes on the same division, and on the other 
division over which he had made 123 like runs, and they ail were sub- 
stantially of the same proximity to the track as this one. In that 
time there had been no increase in the size of the engines. There 
can therefore be no doubt that the proximity of the mail crâne in 
question to the track, and the risk of coming in contact therewith 
and sufferihg harm therefrom, were perfectly obvious to décèdent, 
and that he had had ample opportunity to observe them. It must 
be held, therefore, that he knew of that risk and assumed it. It is 
probable; that he did not know the exact distance between the side 
of the Cab and the outer eiid of the upper arm of the mail crâne 
when in pûsltian, but he knew that it was suffîciently close to be 
dangerdus if he put his heàd out too far. It is true, also, that it was 
dark and blowing hard, and, to some extent, snowing. Had he never 
been over the road before, or but a few times, thèse çircumstances 
might hàv-e been pertinent, as bearing upon the- question as to wheth- 
er he knew of the proximity of the mail crâne to the track, and the 
risk therepf; but where, as hère, previous knowledge thereof is 
clearly shown, the sole effect of thèse çircumstances was to render 
it incumbent on décèdent to use extra précaution to prevent injury 
therefrom. He knew that he was on a fast passenger train, and that 
the mail crânes along the road would be up in position to deliver 
their mail to it, and, with this knowledge, he should not hâve placed 
his head so as to corne in contact with them. No fact or circum- 
stance was proven in the case that rendered it necessary that he 
should hâve put his head out so far as to be struck by it. 

But the défendants were entitled to the peremptory instruction not 
only on the ground of assumed risk, but also on the ground that 
the défendants had not been guilty of négligence toward him. This 
follows from the fact that décèdent had assumed the risk of the 
proximity of the mail cranè to the track. The master owes no duty 
to a servant to remove a risk that he has assumed, and hence is not 
negHgent towards him in failing to remove it. Saying that a serv- 
ant has assumed a risk is but another way of putting it that the 
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master has not been négligent in not removing the risk. Valentine, 
J., in the case of Rush v. Railway Co., 36 Kan. 129, 12 Pac. 582, said : 

"Culpable négligence on the part of one person as towards another always 
Involves a breach of duty on the part of the former as towards the latter. 
Where there is no breach of duty, there can be no culpable négligence, and 
it is only for négligence of a culpable character that any person can be held 
responsible in law. Where an employé is hired and paid for assuming a 
known danger, and the thing itself is not contrary to law, it cannot be 
properly said that the hirer has been guilty of any breach of duty as towards 
the person hlred, and therefore it cannot be said that the hirer has been 
guilty of any culpable négligence as towards the person hired." 

In the Narramore Case, supra, Judge Taft said : 

"Assumption of risk is a term of the contract of employment, express or 
Implied from the circumstances of the employment, by which the servant 
agrées that dangers of injury obviously incident to the discharge of the 
servant's duty shall be at the servant's risk. In such cases the acquiescenco 
of the servant in the couduct of the master does not defeat a right of action 
on the ground that the servant causes or contributes to cause the injury to 
himself ; but the correct statement is that no right of action arises in favor 
of the servant at ail, for, under the terms of the employment, the master 
violâtes no légal duty to the servant in failing to protect him from dangers, 
the risk of which he agreed, expressly or impliedly, to assume. The master 
is not, therefore, guilty of actionable négligence towards the servant. This is 
the most reasonable explanation of the doctrine of assumption of risk." 

And in the Kohn Case, supra, Mr. Justice Brewer said: 

"Under those circumstances he assumed the risk of such an accident as 
this, and no négligence can be imputed to the employer." 

There was, however, no failure on the part of the défendants to 
use due care to provide the décèdent a reasonably safe place to work, 
in this particular. Notwithstanding the proximity of the mail crâne 
to the track, and the liability of a négligent fireman coming in con- 
tact with it when in position, it was reasonably safe. According to 
the testimony of défendants' master car builder, who was familiar 
with the government régulations in such matters, and under whose 
supervision the catchers were constructed upon the mail cars, and 
who was therefore an expert in such matters, the mail crânes could 
not be placed at a greater distance and operated efïiciently. The 
place in which décèdent was set to work was, then, according to this 
opinion, as safe as it could be made, consistently with provision being 
made for fast passenger trains taking up the mail at small stations 
without having to stop to do so. In addition to this, ail other mail 
crânes on défendants' road and those upon the Michigan Central and 
Père Marquette Railroads were located at substantially the same dis- 
tance from the track as the one in question. There was no testi- 
mony to the contrary of this. The carpenter at Climax, who had 
seen the mail crâne in question work, and examined it, was asked 
by plaintifï, in substance, whether it could hâve been placed farther 
away from the track, and still do the work of delivering the mails 
to the trains as they passed by. But upon objection by défendants, 
the court refused to permit the question to be answered. This ruling 
was excepted to, and has been assigned as error. It does not appear 
from the record what answer the witness would hâve made to the 
question if he had been permitted to answer. And even if it did ap- 
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pear that he would hâve answered it in the affirmative, we thiiik the 
court's ruling was correct. It was not shown that he had sufficient 
knowledge in regard to the matter to be entitled to give an opinion 
as to it. Such Icnowledge as he had was confined to the mail crâne. 
It was not shown that he had any knowledge in regard to the mail 
catcher and its workings, except, perhaps, to see it catch the mail as 
the train passed by. Besides, if admitted, it would hâve been entitled 
to no weight whatever as against the action of the défendants and 
the Michigan Central and Père Marquette Railroad Companies aS' 
to ail the mail crânes located on their roads. In the Randall Case, 
supra, plaintiiï and another brakeman had testified that the switch 
which the plaintifif was attempting to unlock when injured was not 
properly constructed and arranged, and that it should hâve been an 
upright switch, instead of a ground one. Concerning this testimony, 
Mr. Justice Gray said: 

"There was no sufficient évidence of any négligence on the part of the rail- 
road Company In the construction and arrangement of the switch to warrant 
a verdict for the plaintifC on that ground. The testimony of the plaintiffi and 
Als wltnesa was too slight" ' 

In the Tuttle Case, Mr. Justice Bradley said : 

"The Interest of railroad companies themselves Is so strongly in favor of 
easy curves, as a means of facllitating the movement of their cars, that it 
may well be left to the discrétion of their offlcers and englneers in what 
manner to eonstrnct them for the proper transaction of their business ii> 
yards, etc. It must be a very extraordlnaty case, indeed, in which their dis- 
crétion in thls matter should be interfered with, in determining their obliga- 
tions to their employés." 

And in the McDade Case, în this court, Judge Lurton said: 

"If it had appeared that there was ^ uniform custom on well-managed 
railroads to construct such swinging waterspouts in such proxlmity to passing 
cars as to endanger employés standing or sitting on the roofs of such cars 
while in the discharge of their duty, no légal Imputation of négligence would, 
perhaps, arise from such a construction, however unnecessary such dangerous 
proxlmity might be." 

Still further, as we hâve shown and the above quotation indicates, it 
was an immaterial question in the case whether the mail crâne could 
hâve been placed farther back from the track, and the mail delivered 
efficiently. The décèdent knew its actual proxlmity to the track, and 
assumed the risk thereof. In view of ail thèse considérations, it must 
be held that the ruling of the court was correct. At any rate, it can- 
not be said that it was clearly erroneous. In the case of Manufactur- 
ing Co. v. Phelps, 130 U. S. 520, 9 Sup. Ct. 601, 32 L. Ed. 1035, 
Mr. Justice Gray said : 

"Whether a witness called to testify to any matter of opinion has such 
qualifications and knowledge as to make hls testimony admissible Is a pre- 
llminary question for the judge presiding at the trial, and hls décision of it 
is coDclusive, uuless clearly shown to be erroneous in matter of law." 

It must be held, therefore, that there was no failure on défendants' 
part to use due care to place the mail crâne in question at a reasonably 
safe distailce from the track. 

It was proven that the mail crâne was not lighted, and the point is 
made that défendants were négligent in not causing it to be lighted. 
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We have heretofore directed attention to the sole significance of the 
fact that the night was dark, and it was perhaps snowing to some ex- 
tent. As to the claim that the mail crâne should have been lighted, 
the défendants had a right to act upon the idea that décèdent, being 
aware of the proximity of the mail crâne to the track, would conduct 
himself in such a way as not to come in contact with it. In the case 
of Brown v. Railroad Co., 69 lowa, 161, 28 N. W. 487, a fireman had 
been killed by coming in contact with a snow bank close to the rail- 
road, and one of the particulars in which it was claimed that the de- 
fendant Company had been négligent was in failing to place danger 
signais upon the snow bank. Rothrock, J., said : 

"He knew of the existence of the banks of snow in close proximity to the 
traek, and with this knowledge, as we held on the former appeal, he assumed 
the risk of the danger attendant upon the condition of the rdad in this condi- 
tion. He must be held to have the same knowledge of this danger as he had 
of the close proximity of cattle chutes, coal sheds, platforms, bridges, water 
pipes, or other structures and appliances necessarily located in close proximity 
to the track, which may be passed in perfect safety so long as employés 
keep themselves within line of the cars in the train, but which are dan- 
gerous when an employé exposes himself to contact with them by swinging 
outside of the line of the train. And there is no rule of diligence which re- 
quires railroad companies to place signais at snow banks by tlags in daylight 
and lanterns at night, to protect trainmen from in jury, that would not also 
requlre them to do so at other objects near the track." 

Our conclusion, therefore, is that there wàs no failure on the part of 
the défendants to use due care to provide the décèdent a reasonably 
safe working place, and that on this ground, as well as upon the 
ground that décèdent had assumed the risk of such lack of safety as 
there was in that place, the défendants had been guilty of no négli- 
gence towards the décèdent, and because of this were entitled to the 
peremptory instruction given. 

Three cases have been cited to us, involving injuries to railroad 
employés by mail crânes located alongside the railroad tracks. They 
are the cases of Railroad Co. v. Gregory, 58 111. 272 ; Sisco v. Railway 
Co., 145 N. Y. 296, 39 N. E. 958; Railroad Co. v. MiUiken's Adm'x 
(Ky.) 51 S. W. 796. The question of assumption of risk does not 
seem to have figured in either one of them. The sole question in each 
one seems to have been as to the railway company's négligence. The 
Sisco Case is in accord with the position we have taken on that ques- 
tion, and the Gregory and Milliken Cases are not contra. 

In the Sisco Case a brakeman, whilst climbing up the side of a car. 
was struck by the upper arm of a mail crâne which was stationary, 
and the distance from the outer end of which and the side of the car 
was 12 inches. The défendants' évidence showed that crânes of similar 
construction were in use on many other railroads. There was no 
évidence that the crâne, if placed further from the track, would have 
performed its work. The mail crâne had been erected only a short 
time before the injury. It was held that the plaintifï was not entitled 
to recover, because there was no évidence of failure to use due care 
on défendants' part. Andrews, C. J., said : 

"The employer does not undertake with the employé that he will use the 
very best appliances; nor is he called upon to discard machinery adopted by 
hlm In hls business, reasonably suited therefor, although there may be other 
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machlnery that may be safer. It is bound to the exercise of reasonable cara 
in proviairig maéhinery and appliances, In view of ail the clrcumstances. 
Still legs 18 tbè master to be cast In damages for error of judgment in se- 
leeting one iBéthod of prosecuting his business, or one kind of maclilnery or 
applianee, on proof that another method or appllance Is better or safer, when 
both methods or both klnds 6f appliances are In common use. Frace v. 
Railroa'd Co., 143 N. Y. 182, 38 N. B. 102; Fllnn v. Railroad Co., 142 N. Y. 
11, 36 N. B.- 104C. It was not f ound, nor was there any évidence upon whlch 
a jury could Infer, that the crâne In question could be placed any further 
from the track than it was, and perform the functlon for whlch it was de- 
slgned. Plalntiff was bound to show a state of facts indiçating négligent con- 
struction or location, to raise a question for the jury upon this point. It was 
not sufflclent for him to show an Injury, or that operatlng the device Involved 
danger to the brakeman. He took the risk of ail constructions necessary and 
reasonably adapted to the business of the railroad. The burden was upon 
him to show that the applianee, çoncededly useful in the business of the de- 
fendant, was Improperly eonstructed or located, and this he wholly falled to 
do. Proof , that it was dangerous wàs not enough. He was bound to go 
further, and show that the défendant might, by the use of reasonable care, 
hâve accomplished its purpose, and at the same time protected Its employés 
from the danger." 

In the Gregory and Milliken Cases it was held that the questions of 
négligence and contributory négligence were for the jury. Judge 
Scott, in the former case, thus summarized the facts thereof : 

"It most satisfactorily appears that In gênerai those inventions for the de- 
llvery of the mails are not dangerous to the opérations of the road. They 
liave been and can be placed' at a dlstaiwîe from the track that would be en- 
tirely safe,, and still perform their proper functions. If such was not the 
case, it ;^ould be the duty of the company tô abandon thelr use. There Is 
évidence' "tending to show that the one at Cllola station was dangerous; that 
It had pirodticed one or more injuries; and there Is also évidence tending to 
show that the company had knowledge ôf that fact in ample time to hâve 
removed it to a safe distance, so as to hâve prevented the death of Bumett. 
The signlficant fact appears, and no reasonlng, however ingénions, can destroy 
its force, that after its removal for only a distance of a few inches it was 
and bas bèen perfectly safe, and no accident has since occUrrèd from its use." 

The. employé injured in that case was a fireman, and the distance 
between the end of the arm and the side of the coaches was 7 to 10 
inches, varyiK;jiaccording to the construction of the différent coaches. 
In making this quotation, we would not be understood as approving 
the statement therein that, if such useful instrumentalities as mail 
crânes could not be placed at a distance that was entirely or perfectly 
safe, they should be abandoned. 

In the W^illiken Case a brakeman who was sitting on the top of a 
freight car, with his feet hanging over the side, .was knocked ofif and 
killed. This extract from the opinion by Judge Hobson is sufïicient 
to difïerenti^tje that case from this, to wit: 

"There was évidence that the crâne was not upright, but leaned towards 
the road about four Inches. The swing of the arms and the hanging of the 
bag, alwayp on the side next to the road, would hâve a tendency to pull the 
upright post; over. This would throw the bag nearer the car, the gréa ter the 
inclinatloii became. It was in proof that this crâne was set some four and 
one-half inches nearer the track than the other crânes from which the mail 
was taken. If this proof was: true, this mail bag hung something like eight 
Inches nearer the track than required by the government; and if it had hung 
eight incKés further off, from the photographs exhiblted, it would seem that 
the Intèetatë would not hâve been knocked off. We cannot say that the de- 
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fendant mlght, by the use of reasonable care, hâve accomplished Its purpose, 
and at the same time protected its employés from the injûry." 

The Sisco Case was cited, approved, and distinguished. 
The judgment of the court must be affirmed. 



ERIE R. 00. V. KANE. 
(Circuit Court of Appeals, Slxth Circuit. August 15, 1902.) 

No. 944 

1. Mastek and Servant— Few^ow Servants — Kaileoad Employés Under 
Ohio Statdte. 

Under the second clause of section 3 of Act Ohio April 2, 1890 (87 
Ohio Laws, p. 150), which provides that every person in the employ of a 
railroad company "having charge or control of employés in any separate 
branch or department shall be held to be the superior and not fellow- 
servant of employés in any other branch or department who bave no 
power to direct or control in the branch or department in which they 
are employed," as such provision has been construed by the suprême 
court of the state, an engineer, although having control of but a single 
employé, may be the constructive superior of a fireman in a différent 
branch of the service. 

5, Same — Sbparatb Branches of Service. 

Within the meaning of such provision as construed by the suprême 
court of Ohio, two switeh crews handiing différent trains in the same 
yard are engaged in separate branches or departments of the service. 

8. 8AMB — CONTRIBDTORY NEGLIGENCE OF SERVANT— VIOLATION OF RULES. 

If the violation by a railroad employé of a reasonable rule made by the 
company for the government of employés in the discharge of their dutles, 
and of which he has knowledge, causes or contributes to his injury, 
he Is gullty of contributory négligence, as matter of law, which defeats 
the right to hold the master liable for such injury. 
4. Same— Railroad Firemen. 

The pétition in an action against a railroad company to recover for 
the death of a fireman on a switeh engine who was killed in a collision 
with another switeh engine alleged that at the time of collision the 
deceased was standing on the front of his engine, engaged in cleaning 
the number, which was below the headlight; and the évidence tended 
to support such allégation. A rule of the company provided that fire- 
men must "attend to the fires of the locomotives when on the road, 
and to taking water and oiling the machinery; assist the engineman in 
watchlng for signais and obstructions; clean and polish their locomotives 
at the end of each trip; and assist in making repairs when necessary." 
The engine was engaged in switching, having cars coupled in front of it, 
and was moving backward slowly, when It met another switching train 
backing in the opposite direction. Held, that the court erred in refusing 
to instruct the jury that there eould be no recovery if the deceased volun- 
tarily vlolated the rule requiring him to assist the engineer in watch- 
ing for signais and obstructions, and but for such violation he would 
not bave been injured, and in leaving it to the jury to détermine whether 
the violation of the rule, if proved, constituted négligence. 

6. Same— RiDiNo in Danqerods Place. 

Thé deceased was also guilty of contributory négligence, under the évi- 
dence and allégations of the pétition, which defeated the right of re- 

If 1. Who are fellow servants, see notes to Railroad Co. v. Smith, 8 C. 0. 
A. 668; Railway Co. v. Johnston, 9 C. O. A. 596; Flippin v. Kimball, 31 C. 
C. A. 286. 

13. See Master and Servant, vol. 34, Cent. Dig. §§ 759, 760. 
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covery, Jrrespective of the rule, in that he left his proper place in the 
cab, wltKout iie(j^|ity, and placed Mmself in a position of obvious danger. 
while the englîié was In motion; it further appearing that he would not 
havè beenstajured }£ he h$d remained in the cab. 

6. CONTKIBUTOBY NeSUGBNCB. 

One may be guilty of contributory négligence in failing to anticipate 
and act upon the contingency of another's négligence. 

7. Evidence— Phksumption from Failurb to Call Witness. 

It was error to Instruct that, an inference unfavorable to a party to 
a civil suit might be drawn from his f allure to place on the stand a 
witness "wbo was présent, in conrt in obédience to a subpœna issued by the 
other party, and equally accessible to both. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This is an action by the défendant in error against the plaintifT in error 
to recover damages for the wrongful death of her intestate, In which she 
obtained Jndgment for the sum of $4,000. The accident by which the dé- 
cèdent lost' hië ïlfe hapi^ened on the mornlng of December 17, 1897, after day- 
light. It was a collision between two trains which were being switched 
in the yard of the plalntlff in error at Niles, Ohio, by two switching crews. 
In that yai;d there are two main tracks, extending through it east and 
west The north track is used by through trains going west, and the south 
one by Sueh trains going east. The dépôt is located north of both of them. 
The collision occurred on the north or west-bound track, a short distance 
west of the dépôt. The easterly ohe of the two trains was composed of a 
yard englne, at its western end, hèaded eastward, and without a pilot or 
cowcatcher, and 10 or 11 freight cars; that next to the engine being an 
empty gondola. It was proceeding west slowly, and had about corne to a 
stop. It hàd oome in upon that track from a side track to the north of it, 
and had not yet cleared the ewltch; and the purpose was for It, as soon as it 
had done 80, to proceed eastwardly. The westerly train was composed of a 
yard engine and 8 freight cars. The engine was at its r western end, headed 
eastward. The car next tb the engine and that on the end were box cars; 
and those between, gondolas, — ail loaded with coal. It was proceeding east- 
wardly at a much higher rate of speed than the other. It had corne in 
upon that track from the south or east-bound track ny means of a cross- 
over between the two, the western end of which connected with the former 
just west of where the westerly train was about to come to a stop, and 
upon the south , or east-bound track from the New Lisbon branch of tho 
plaintifC In error, east of the dépôt. As it passed the dépôt It also passed 
the other train, going in the same direction at a slower rate of speed; and 
its conductor left it, to enter the dépôt. The décèdent was the fireman on 
the engine in the easterly train, and at the time of the collision was at the 
front end thereof, upon the pilot, or buntlng beam, or head bar, as it is 
variously termed, in front of the boiler, engaged in cleaning the number 
of the engine, located just below the headlight. The effect of the collision 
between the two trains was to cause a collision between decedent's engine 
and the empty gondola next to it, and, by reason thereof, to force the body 
of the latter up against the head of the former, catching décèdent between 
them, and, as it seems, killlng him Instantaneously. The ground upon which 
it was claimed that the plaintifE in error was liable in damages for the 
death of décèdent, thus caused, was that the collision between the two 
trains was due to the négligence of the engineer of the westerly train, named 
Bowker, In proceeding eastwardly on the north or west-bound track, with 
knowledge that decedent's train was thereon and had the right of way, 
at a high rate of speed, without orders so to do, without keeping a proper 
lookout, and without glving warnlng of the approach of his train By bell 
or whistle. It was not seriously contended that Bowker had not been négli- 
gent, and there ean be no doubt but that he was. The plalntifC ir error 
Bought to defeat the recovery upon two grounds: One was that E^wker 
was the fellow servant of the décèdent; and the other, that décèdent wa« 
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guilty of contributory négligence. In support of the latter contention, It 
proved that amongst tlie rùles of the plalntiff in error, whlcli décèdent knew 
and had agreed to be governed by, was one in tliese words: "They [firemen] 
must report for duty at the appointed tlme; attend to the Ares of the loco- 
motives when on the road, and to taking water and oiling the machinery; 
asslst the engineman in watching for signaFs and obstructions; clean and 
polish thelr locomotives at the end of each trlp; and assist In making repaira 
when necessary." 

John H. Clarke, for plaintiff in error. 

T. McNarnara and George B\ Arrel, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge, after making the foregoing statement, 
deHvered the opinion of the court. 

I. The plaintifif in error requested the lower court to givç to the 
jury two instructions, in thèse words : 

"No. 1. The court says to you, as a matter of law, that, upon the évi- 
dence introduced upon this trial, the plaintiffi's décèdent, Thomas Kane, a 
flreman upon one engine and wlth one train crew, was, at the'time of the 
accident complained of In this case, a fellow servant wlth Bowker, the en- 
glneer of another engine, wlth another train crew, whose négligence, it la 
clalmed In this case, was the proximate cause of the accident resulting in 
Kane's death, and that théref ore the plalntiff canhot recover Ih this case, 
and you should return a verdict in favor of the défendant rallroad Com- 
pany." 

"No. 10. The court înstructs you that the plaintiff cannot be entitled 
to recover In this case unless you shall flnd from the évidence Introduced In 
this trial that the engineer, Bowker, had charge or control of other employés 
of the Company; and. If you conclude that the plalntiff has failed to show that 
f act by a prépondérance of the évidence, she cannot recover in this case, 
and you should retum a verdict in favor of the défendant railroad." 

It refused to give either one of thèse instructions, and, on the con- 
trary, instructed the jury that Bowker was not the fellow servant of 
the décèdent. The refusai to give thèse instructions was duly ex- 
cepted to, and has been assigned as error. The lower court so acted 
because it was of the opinion that the second clause of the third sec- 
tion of an act of the législature of Ohio passed April 2, 1890 (87 Ohio 
Laws, p. 150), as construed by the suprême court of Ohio in the case 
of Railroad Co. v. Margrat, 51 Ohio St. 130, 37 N. E. 11, applied to 
this case. That section is in thèse words : 

"That in ail actions agalnst the railroad company for personal Injury to 
or death resulting from personal injury of any person, while In the employ 
of such Company, arlsing from the négligence of sucti company or any of 
its offlcers or employés, it shall be held, In addition to the liability now 
exlstlng by law, that every person In the employ of such company, actually 
havlng power or authority to direct or control any other employé of such 
company, Is not the fellow-servant, but superior of such other employé; 
also, that every person In the employ of such company having charge or 
control of employés In any separate branch or department shall be held to be 
the superior and not fellow-servant of employés in any other branch or de- 
partment who hâve no power to direct or control In the branch or department 
In whlch they are employed." 
lis F.— 15 
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V «ï^he syllattws, of, th^ lyîargrat Case, which, was prepared by the 
court, apd expresses the la\w,thereof, is in thèse words: 

^'tl) An englûfeeiif 'in charge ofâ locomotlTe on ohe train of cars of a 
raurtiâ'd' fcbmpany fe'lî) a brancb'ot department of its service sépara te from 
thàt df a brakettïttii: on anotlièr train of the same Company, within the 
mëànlng bit thè 'tierihs 'sepàratë feranth br department,' àethose ternis are 
employed in section 3 of the act of April 2, 1880 (87 Ohib- Laws, p. 150). 

"(2) An englneer in charge of a locomotive, who has authority to direct or 
control a flreman serving on thé same locomotive, Is a superior wltliin the 
meanlng of the abo^ve^namèd section. : . 

"(S), Whether an englneer or otber employé of a rallroad company haa 
authoMtjf to direct or contrôi -'other employés of the Same company is a 
question of fact to be determined in eacli case. Ttils may be done, however, 
eithier by proof of express authority, or by showlng the exercise of such au- 
thority to be customary, or accordlng to the usual course of conducting the 
business of the particular company interested, or of railroads generally." 

In the opinion, Judge Bradbury présents the reasoning upon which 
thesé coîïclusions were îoûnded, in thèse words: 

"The relation of superior and subordlnate, however, dld not actually exist 
between Maxgrat and the englneer by -whose négligence he was injured; 
for.-aB.Wôihave seen, the latter had no authority to command or direct the 
former in dUscharglng his dutles. But the statute, we thlnk, déclares that 
relation to exlst, as .matter of law, for the purpo^ of charglng the com- 
pany, If the énglnew fwas the superior of— that is, viras authorized to command 
or dlrecitî**«ny co-employé whatever, and Margrat was without such authority. 
They mast bave been in 'separate' branches or departmentsof the company 'b 
service, for the section so déclares. The section, however,; malies no at- 
tempt to deflne the terms 'departments' and 'branches,' but thèse terms should 
notibe Itolted so as to embrace merely those large divisions created for 
contenlence In admlnlstering the aflfairs of the company. On the contraiy, 
It is mcare reasonable to suppose that they relate to those minute oues which 
concera the dally dutles of the employés. Those terms are gênerai aud 
comprehensive, but, as the législature discloses no purpose, in thls con- 
nection, to regnlate the internai aJCalrs of a rallway company, it should not be 
presumed to refer to divisions of Its business made for its own ends; and, if 
not to such divlslpns,:What .diyisions could It mean, but those which divide 
up the employés while in àctijal service? The section expressly déclares 
a purpose to eiïlarge the remedjf; of the employés for accidents oecurrlng in 
the courèe of theiremployment; 'Thls déclaration emphasizés the presumptlon 
that the térms under considération should be construed as referring to condi- 
tions affecting them, rather than to those which are establlshed by tlie com- 
pany for its own purposes. Without pursuing the matter further, we hold 
that, under the se^ctlon of the statute under considération, an englneer on one 
train Is In a separate branch of the company's service from that of a bralie- 
man of anothér tïain belonging to the same company." 

The facts of the case were thèse : The train to which the plaintif? 
brakëman, belonged was being coupled to two cars in the yard of the 
railroàd Company at Deshler, Ohio, Whilst he was proceeding along 
a parallel; track to reach the place of coupling, he was negïigently 
run into by a locomotive manned by an engineer and fireman. Wheth- 
er the plaintifï's train had corne in off the road, and it was the inten- 
tion for it, after the coupling was niade, to proceed on its journey, 
or it was a train jn charge of,a switching crew, and being switched 
in the yard, does not clearly appear. It is stated, however, that it 
was part of plaintifï's duties to help switch cars in defendant's yard 
at Deshler. Nor does it clearly appear that the locomotive which 
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ran plaintiff down belonged to the yard, or had connection with any 
other cars. 

Counsel for plaintiff in error contend that the second clause of 
said statutory provision does not apply to this case, for two reasons : 
One is that the employé who is thereby made the constructive su- 
perior, and hence not fellow servant, of certain other employés, is one 
who is the actual superior of more than a single employé, and in 
this case Bowker was the actual superior of but a sing'le employé, 
to wit, his fireman. The ground upon which they base this construc- 
tion of the clause is in the use therein of the plural word "employés." 
And it was in view thereof that instruction No. lo was asked. This 
construction is undoubtedly too narrow, but, whether so or not, there 
can be no question but that the Margrat Case has settled that the 
clause may apply to an actual superior of a single employé. For in 
that case the engineer who was adjudged not to be the fellow servant 
of the injured brakeman was the actual superior of a single employé, 
to wit, his fireman. Hence that instruction was properly refused. 

The other reason assigned for the nonapplicability of said clause to 
this case is that Bowker and décèdent were not in separate branches or 
departments, within the meaning thereof, but in the same branch or de- 
partment, to wit, the yard. And it was in view of this construction that 
instruction No. i was asked. The Margrat Case is against this con- 
struction, also. Counsel for plaintiff in error suggest that it is not, 
because it had relation to two trains out on the road, and not to two 
trains in a yard being handled by two switching crews, as hère. The 
position is that in such a case the consociation between the two 
crews is so much greater than in the case of two road trains that 
they should be held to be not in separate branches or departments, 
but in the same branch or department. But it appears from the 
facts of the case that the accident involved therein happened in the 
yard of the railroad company at Deshler, Ohio, and the probability 
is that the two trains were Seing handled by two yard crews, or at 
least two crews whose duty it was to do yard service. This, though, 
is not entirely clear. The matter, however, is put beyond question 
by the décision of the suprême court of Ohio in the case of Raiiway 
Co. v. Munger, 6i N. E. 1147, rendered May 21, 1901, without opin- 
ion, the record in which has been furnished us by counsel for de- 
fendant in error. There two trains were being handled by two 
switching crews in the yard of the railroad company at Ashtabula, 
Ohio, and the brakeman on one was injured through the négligence 
of the conductor in charge of the other. The plaintiff recovered in 
the lower court, and that judgment was afifirmed by the suprême 
court. The trial court was requested by the défendant to instruct 
the jury that "the two crews and ail the members thereof were en- 
gaged and consociated in the same department and branch of duty, 
work, and line of employment, and that each member of the one crew 
was the fellow servant of each member of the other crew." It re- 
fused to so instruct the jury, and charged them that the two trains 
"were separate branches of the executive force" of the raiiway com- 
pany. 
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Thiere iSj however, another possible view of the clause in question, 
which has not been suggested, but which, if a true one, may render 
it inapplicable to this case. It is that the actual superior to whom 
it applies, and whom it makes the constructive superior, and hence 
not fellow servant, of certain employés of whom he is not the actual 
superior, is one who is the actual superior of ail the employés other 
than himself in the branch or department to which he belongs, and 
hence the head of that branch or department. Reasons for such a 
view may be found in the contrast between the language used in the 
two clauses of the statute in describing the actual superior to which 
they respectively apply, that in the first applying to an actual supe- 
rior of one- or more employés, without référence to the question as 
to whbther they are ail the employés, other than himself, in the 
branch or department to which he belongs ; in the description of the 
employés covered by the actual superiority of the actual superior 
to whom the second clause applies, as having relation to a separate 
branch or department; in the efïect of the insertion of the definite 
article, "the," before the word "employés," in said clause; in the 
omission to make the constructive superiority cover employés in the 
same branch or department, not covered by the actual superiority ; 
and in the probability that the origin of the statute was to change 
the law a« adjudged in the case of Railroad Co. v. Devinney, 17 
Ohio St. 198, where it was held that the conductor of one train 
was the fellow servant of a brakeman on another train. Accord- 
ing to suiih a, view of the statute, it may apply to an actual superior 
of a sîtigle employé, provided such single employé is the only em- 
ployé other than himself in the branch or department to which the 
actual superior belongs. In such a case the plural word, "employés," 
wôuld apply to him, for, though but one, he represents the whole. 
And it may be claimed that this view of the statute is not foreclosed 
by the décisions in the Margrat and Munger Cases. Certainly not 
by the latter, because there the actual superior, who was held not 
to be the f€llow servant, of the injured brakeman, was the conductor 
of the other train, who had charge of ail the employés on it, and 
hence was the head of that branch or department. In the Margrat 
Case the efïect of the décision was that the engineer of an engine 
running light is an actual superior, within the clause in question. 
This is hardly a décision that the engineer on an engine in a train in 
charge of a conductor is such an actual superior, eïther because said 
clause is not limited to an actual superior who is the head of the 
branch or department to which he belongs, or because an engine in 
such a condition is a separate branch or department by itself. There 
is, though, language used in the syllabus and opinion that may be 
construed to mea:n tliat an engineer, even in such a case, is within 
the clause. But to this it may be said, as was said by Judge Taft 
in Narramôre v. Railway Co., 37 C. C. A. 505, 96 Fed. 298, 305, 48 
L. R. A. 68, "The syllabus and opinion are, of course, to be re- 
strained to the facts." 

But we will not détermine in this case whether this view of the 
clause in question is the correct one, or the efifect upon it of the 
décision in the Margrat Case. It appears from the facts herein that 
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the conductor was not on Bowker's train at the time of the collision, 
having left it as it went east on the south track past the dépôt, and 
entered the dépôt. Owing to this fact, it is possible that, according 
to the usages or rules of the railroad Company, Bowker, as engineer, 
acquired charge of the train and ail employés on it, pro tempore, just 
as in the case of Railway Co. v. Howe, 3 C. C. A. 121, 52 Fed. 362, 
upon the breaking of a freight train in two, according to the rules of 
the railroad company, the engineer became conductor, pro tempore, 
of the forward part of the train, and hence was an actual superior, 
within the meaning of said clause, even according to said view. The 
évidence, however, did not disclose whether there was any such 
usage or rule. Besides, as hereinafter set forth, the décèdent, Kane, 
was guiity of such contributory négligence as to preclude any right 
of recovery for his death. In view of thèse considérations, we do not 
deem it necessary to dispose of those questions herein, or to pass 
upon the further question, dépendent upon them, as to whether in- 
struction No. I should hâve been given. We hâve, however, felt it 
incumbent upon us to direct attention to this alleged error, and the 
questions upon which it dépends, se as to avoid any misconstruction 
as to the bearing of this case upon the applicability of said clause to 
an engineer on an engine in a train of which he is not in charge. 

2. The plaintifif in error requested the lower court to give to the 
jury the following instruction, to wit : 

"No. 6. The court charges you that If plalntifiTs décèdent, Kane, for the 
purpose of eleaning his engine at the time when he was not required by the 
company to clean it, voluntarily violated the rule of the défendant company 
requiring Mm to assist the engineer in watching îor signais and obstruc- 
tions, and if you aiso flnd that, but for such violation of the rule of the 
-eompany, he would not hâve been injured, the plaintiff eannot recover In 
this case, and you should retum a verdict in favor of the défendant railroad 
company." 

This it refused to do. Its ruling was duly excepted to, and is as- 
signed as error. 

This court, in the case of Railway Co. v. Craig, 19 C. C. A. 631, 
73 Fed. 642, — Id., 25 C. C. A. 585, 80 Fed. 488, — which was twice 
before it on writ of error, had occasion to consider and détermine the 
■eiïect, on the right of a servant to recover for an injury sustained by 
him whilst engaged in the master's business, of the fact that at the 
Lime of his injury he was violating a rule prescribed by the master 
for the transaction of his business. The particular rule which it was 
claimed had been violated in that case was one prohibiting employés 
from entering between cars, whilst in motion, to uncouple them. On 
the first hearing the question involved was as to whether the alleged 
violation could be said to hâve caused or contributed to the injury. 
On the second, two questions weré involved : One was whether the 
rule had been abrogated by an habituai disregard thereof to the 
knowledge of the master's superintendent ; the other, whether the 
violation of the rule, in and of itself, if it caused or contributed to the 
injury, was sufficient to defeat the servant's right to recover. The 
lower court, on the second trial, had instructed the jury as to this 
latter question in thèse words: 
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"He might vlolate the rule Itself, strfctly construed, and not be négli- 
gent; that is, the rule provldlng that ùo olie should pasB in between 
cars while In motion. He mlght vlolate tliat rule by stepping In between 
cars when golng at the rate of two miles an hour, under suehi cireumstances 
tha,|; It TiSfould be a violation of the rule, and yet not be négligence." 

And had refused to give this charge : 

"That If Craig violated thé rules, and their observance would hâve pre- 
vented the Injury, or If he had observed the rules the injury would not hâve 
occurredi then he Is not entitled to recover." 

Thèse rulirigs this court held to be erroneous. In delivering the 
opinion of the court on this. point, Judge Clark said: 

"It may be well, in consldering the separate parts of the entire paragraph, 
to refer to certain rules now well settled, and no longer the lubject of 
question. It Is, for example, recognlzed that a duty resta upon a railroad 
Company, in the opération of a complex and dangerous business, to malce 
rules and régulations for the government of its servants and employés. Rail- 
road Oo. V. Camp, 31 U. S. App. 213, 13 0. C. A. 233, 65 Fed. 952; Railway 
Co. V. Dye, 16 C. C. A. 604, 70 Fed. 24; Wood, Mast. & S. 403; 3 Wood, R. R. 
382; Reagan v. Railway Oo., 93 Mo. 848, 6 S. W. 371, 3 Am. St. Rep. 542. 
And a Company being under a duty to mftke reasonable rules, it needs hardly 
to be said that there no longer exists any, question of its rlght and power to 
do so, and that a servant accepting employment with knowledge of such 
rules, and especially when his attention is directed thereto, is under obligation 
to fuUy' cioiiform to such rules when and so long as they are really main- 
tained in force, and that a servant or employé failing or refusing to observe 
such rules takes upon himself the risk of the conséquences of such dis- 
obedience, and is, as matter of law, guilty of négligence which defeats his 
right to hold the master liable for an injury of which such négligence Is 
the proxiràate cause. Russell y. Railroad Co. (C. C.) 47 Fed. 204; Brooks 
V. Railroad Co. (0. 0.) 47 Fed. 687; Railroad Oo. v. Reesman, 19 U. S. App. 
596, 9 0.0. A. 20, 60 Fed. 370; Railway Co. v. Dye, 16 C. 0. A. 604, 70 Fed. 
24; Railroad Oo. v. Finley, 25 U. S. App. 16, 12 C. C. A. 595, 63 Fed. 228; 
Gleason V. Railway Co., 19 G. C. A. 636, 73 Fed. 647, 43 U. S. App. 101; 
Railway Co. v. Wilson, 88 Tenn. 316, 12 S. W. 720; Railroad v. Reagan, 96 
Tenn. 128, 33 S. W. 1050. If négligence of the servant in violating a reason- 
able rule is either the sole proxlmate cause of an injury, or if, without be- 
ing the sole proximate cause, the servant's négligence concur with that 
of the master in produclng the injury, the master is exonerated from liability, 
and the servant is without remedy. Railway Co. v. Hoedling's Adm'r, 10 
tJ. S. App. 422, 3 C. C. A. 42'9, 53 Fed. 61; Railroad Co. v. Howe, 6 U. S. App. 
172, 3 C. O. A. 121, 52 Fed. 362 " 

And again: 

"In the ordinary case of this charaeter the questions of négligence and con- 
tributory négligence, as known; to the common law, are questions of f act for 
the jury. In such a case, wHether the servant's mode of performing his 
dutîes is négligent, as well as whether such négligence is the proxin-ate 
cause of the liijury, are both qliestions df f act to be submitted to the jvii-y 
under ail the cireumstances of the particular case; whereas, in a case like 
this, with a rule in force, the violation of the rule by the servant is, as a 
matter of law, négligence, as has often been declared, and the only question 
left open and to be submitted to the. jury, as one of fact, is whether or not 
such négligence was the proxlmate cause of the injury, or concurred with the 
négligence of the master In produclng the injury." 

Such being the law as to the effect of the violation oî a rule, if 
its violation causes or contributes to the injury complained of, it 
foUows necessarily that if décèdent, Kane, at the time of his injury, 
was violating that portion of the rule of plaintifï.in error referred to 
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in the statement preceding this opinion, which requires a fireman to 
assist his engineer in watching for signais and obstructions, and such 
violation caused or contributed to his injury, his personal représenta- 
tive was not entitled to recover herein. That décèdent at the time 
of his injury was acting in violation of such portion of said rule is 
clear. It is certain that he was then engaged in cleaning the number 
of the engine on the front end of the boiler, below the headlight, 
with his back to the east and his front to the west. It was alleged in 
the pétition that he had gone out on the "front of his engine for 
the purpose of cleaning the number of said engine, which number 
is just below the headlight," and whilst "at work cleaning the num- 
ber of said engine" the colHsion took place, catching "plaintiff's dé- 
cèdent between said car and engine, crushing and mangling him to 
death," and there was nothing in the évidence to impugn the truth 
of thèse statements. On the contrary, it ail went to confirm them. 
The engineer on decedent's train testified that the last he saw of him 
was out on the running board, opposite the bell, with a pièce of 
waste in his hand. A bystander testified that he did not know 
whether the gondola "hit him or the jerk knocked him, but he fell 
in between, and it ketched him," and that he "thought he was wiping 
something" ; he "couldn't exactly say." And trainmen and bystand- 
ers testified that he was found on top of the draft timbers of the 
gondola, under the body, with his head towards the engine and feet 
from it, and crushed through the back. 

The court, in its charge to the jury, rubmitted to it the question 
whether decedent's action was a violation of that portion of said rule 
which requires firemen to "clean and polish their locomotives at the 
end of each trip," intimating to them that, in its opinion, it was not ; 
and counsel for défendant in error earnestly contend the same thing. 
The point made by the court in support of this position was that this 
■ portion of the rule has no application to fiiremen working upon yard 
engines, because it présupposes that the locomotives to which it does 
apply take trips, and an engine at work in a yard does not do this. 
Possibly this point is well taken, and possibly, also, it is not. Each 
day's work of such an engine may be regarded as a trip; when it 
goes out to work being the beginning of the trip ; and when it cornes 
in, the end thereof. But though, in this view of the matter, it may 
be properly said that this portion of the rule has application, it would 
seem that the object of it is to secure the cleaning and polishing of 
each locomotive at fréquent and regular intervais, — the time fîxed 
upon being the end of each trip it makes, — and not to prohibit such 
cleaning and polishing at other times. As, for instance, it is hardly 
to be said that doing this at the beginning of each trip, or at inter- 
mediate stations, or on side tracks, when the locomotive is not in 
motion, is prohibited. And if not at other times when not in motion, 
so not at other times when in motion. We are therefore inclined to 
the view taken by the lower court, that decedent's action was not a 
violation of this portion of the rule, though not for the same reason, 
and we do not understand counsel for plaintiff in error to be con- 
tending that it was. But it does not follow from this that his action 
was not a violation of that portion of the rule which required him 
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tQ >as5ist in vyatchiiig for signais and obstructions. It must be re- 
garded, in view of the absence of permission to clean and polish at 
other tiines than at the end of each rip, that it is a violation thereof 
to be SQ doing when on the road, — certainly when the engine is in 
motion. A fireman is required by said rule to do several things 
when rhis locomotive is on the road. Primarily, he is required to 
do that whiçh will enable the engine to run, to wit, fire, water, and 
oil; secondîirily, that which will enable it to run efRciently and with- 
out accident,— to watch for signais and obstructions. When net oc- 
cupied with the former, it is his duty to be doing the latter, and 
doing anything that interfères with its performance is a violation of 
that portion of said rule. Nowhere is there greater necessity for the 
efficient performance of this duty than in a yard, where there is 
much; more shifting and making of couplings and uncouplings, and 
more likelihood of running into something — other engines or cars 
Of individuals — or being run into. There can, therefore, be no ques- 
tion but -that décèdent was violating this portion of said rule at the 
time of his injury. It would seem to be certain, further, that, even 
if to any extent, whilst engaged in cleaning the number of the engine, 
he was watching for signais and obstructions, — a matter, however, 
of very great improbability, if not impossibility, and, at best, of pure 
spéculation, without anything in the facts proven to justify an infer- 
ence that he was, — he was not in his proper place. That place was 
in the cab, on the left-hand side, where he could more readily catch 
signais and observe obstructions, and more promptly and correctiy 
communicate information received to the engineer. That such was 
his proper place when not engaged in the performance of a primary 
duty was proven by decedent's engineer, and is a matter of common 
knowledge, The requirement that he should be there when not so 
employed, as well as that he should promptly and correctiy communi- 
cate the information received to the engineer, may be said to be 
implied éléments in that portion of the rule providing that he should 
assist the engineer in watching for signais and obstructions. But 
whether so or not, it was his duty to perform the duty so required 
from that vantage point. This he was not doing at the time of the 
collision. And, in addition to this, irrespective of the question as to 
whether his being out on the front of the engine was a breach of 
such a duty, and as to whether he was violating the requirement to 
assist the engineer in wattching for signais and obstructions, it would 
seem that it was négligence for the décèdent to be where he was, be- 
cause of the great danger of that position, and the absence of rea- 
sonable occasion for his being there. In the cases of Railroad Co. 
v. Jones, 95 U. S. 439, 24 L. Ed. 506, and Kresanowski v. Railroad 
Co. (C. C.) 18 Fed. 229, 5 McCrary, 528, laborers had been injured 
whilst riding upon the front of engines. In the first case a box car 
had been provided for plaintiflf and other laborers to ride in, and 
he chose to ride on the engine. He was injured by a collision be- 
tween his train and cars upon the track. Mr. Justice Swayne, in 
alluding to the place where plaintiflf was riding, said that it was 
"obviously a place of péril, especially in case of collision." In the 
other case there was no room for the plaintiflf to ride, save on that 
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part of the engine, where he was injured by a collision between the 
engine he was riding on and another one. Concerning the place 
where plaintiff was riding, Judge Shiras said : 

"I think It Is apparent to every one— It cannot be questioned— that a per- 
son placing himself upon the pilot of an engine certainly puts himself in a 
very dangerous position. There can be no more dangerous one to be thought 
of, upon a train or upon a locomotive. It is apparent to every one ttiat 
it Is a place that is exposed to the very greatest danger. In case of any 
accident, there Is scarcely any protection at ail to prevent the party from be- 
ing throvyn ofC from the locomotive. It Is not a place gotten up or intended 
to be used for the purpose of persons riding upon, and in case of collision, 
where the collision cornes from the front part of the engine, It Is the place, 
of ail others, that is exposed to the greatest danger." 

In the case of Railroad Co. v. Egeland, 163 U. S. 93, 16 Sup. Ct. 
975, 41 L. Ed. 82, Mr. Justice Peckham, in referring to thèse two 
cases, said: 

"The persons Injured In those cases were seated, in the flrst case, on 
the pilot .cf the engine, and. In the other, on the front beam of the engine, 
with his feet over the pilot. The positions were most dangerous, and the 
danger was plain and obvions at the flrst sight. No other place on either 
train was as dangerous, and yet eacb of the plalntiflCs substantially selected 
his position as a fit and proper place to ride in. The great and obvlous dan- 
ger of the positions in whlch the plaintifCs voluntarlly placed themselves la 
the material and controlling fact upon which the cases were decided." 

And again: 

"Both thèse cases • • • stand on the same ground, which is the ex- 
ceedingly dangerous position taken by the plalntlffs upon the eagines, the 
danger of which was open and obvlous to every one." 

There is this différence between this case and those two. Hère 
the décèdent was at work. There one plslntiff was riding from, and 
the other to, work. Besides, it may be said that riding on the front 
end of an engine, with nothing in front of it, is more dangerous than 
so riding with cars in front of it, as hère. But as we hâve seen, the 
work was not required or even authorized, and his being there was 
therefore entirely without reasonable occasion for it. And though 
riding in such a place may be more dangerous when there are no 
cars in front of the engine than when there are cars there, in the 
latter instance it is so dangerous that it must be regarded that it is 
négligence for one to be there under such circumstances. In the 
event of a collision, there is no place so dangerous for one to be as 
between cars, or between a car and an engine, as hère, except it be 
on the front of an engine, with no cars in front of it. Counsel for 
défendant in error contends that, because decedent's standing on the 
beam in front of the engine did not place him entirely between the 
engine and gondola, and the distance from where he was standing 
to the gondola was as much as 4j^ feet, he was not in a dangerous 
place. But we do not see that thèse two facts render the place where 
he was standing so much less dangerous than it would hâve been 
had he been entirely between the two, and they were doser together, 
as to make his standing there not negHgence. It is so uncertain 
what will happen in the event of a collision that the question as to 
négligence in voluntarily and without reasonable occasion being be- 
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tween, cars, or betwçen an içngine and car, should not be afïected by 
the inçre distance between the two, or the extent that the party in- 
jured i's between them. . ^gairi, counsel for def en(|^ànt in errer urge 
that it was not négligence for décèdent to be there, because he was 
not botihd to anticipaté Bowker's négligence, through wliich the col- 
lision came about. It is never négligence, they «ay, for one not 
to anticipaté négligence in anybody else. There is, however, no such 
général rule of law or prudent condtict. There are instances where, 
as a matter of law, it is négligence nOt to anticipaté négligence in 
others. As, for instance, it is well settled in the fédéral courts that 
it is négligence for a highway traveler not to anticipaté failure on 
part of an engineer to give appropriate signais of approach of his 
train to a highway crossing. He has no right notto look or listen 
because ;he has heard;no such signais. Mr. Justice Field, in the case 
of Railroad Co. v. Houston, 95 U. S. 697, 24 L. Ed. 542, said : 

"The failure of the engineer to sound the whistle or ring the bell, if such 
were the fact, did not relieye the deceased from the necesslty of taking ordi- 
nary preqàutlon for her safety. Négligence of the company's eAployés in 
thèse partlculars was nO excuse for négligence on her jtart. She was bound 
to listen or look before attempting to çros& the railroad traek, in order to 
avold an ftpprpachlng train, and not tq Walk carelessly into a place of danger." 

And it is hard to understand hpw it was held in the foregoing cases 
that it was négligence for an eniployé to ride on the front of an en- 
gine, except upon the idea that be was bound to anticipaté a colli- 
sion from négligence or mishap. Mr. Beach, in his work on Con- 
tributoi:y Négligence (?d Ed., §§ 38, 39), treats of this matter, and 
his conclusion is announced in thèse words: 

"The rule that a plaIntifiC must exercise ordinary eare under the circum- 
stftnces iii order to escape the imputation of contributory' négligence will more 
often requlre him to act upon a presuniption of the probable or possible nég- 
ligence brwrongdoing of others than It will justify him in acting upon the 
coBtrary presumption. This, in the author'g judgment, is a view that com- 
mends itsélf to the eomnjpn expérience and common sensé of the average 
mankind, though It has found little sanction at the hands of the judges." 

It seems to be equally clear that deccdent's being out on the front 
of the engine, instead of in the cab, if not his violation of said por- 
tion of the rule requiring. him to assist in watching for signais and 
obstructions, concurred \yith Bowker's négligence in bringing about, 
and therefore contributed to, his injury. There was room in the évi- 
dence for the inference that if décèdent had been in the cab, watch- 
ing for signais , and obstructions, the approach of Bowker's train might 
hâve been observed, and he warned through the whistle on decedent's 
train, or the course of the latter might hâve been reversed, and în 
cither or both of thèse ways the collision might hâve been prevented. 
The engineer, was engaged at the time in looking east for a signal 
that his train had cleared the switch, and, had décèdent been on the 
lookout frôniVthe cab whilst this signal was being looked for, one or 
the other of them could hâve been looking west. It is certain, how- 
ever, that, if Recèdent had been in the cab, and not on the front of the 
engine, he would not hâve been hurt, as the cab and the engineer in 
h sustained no injury. In the Jones Case, supra, Mr. Justice Swayne 
said : - 
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"AU those in the box car, where he should hâve been, were nnlnjured. Ha 
woiild hâve eseaped, also, if he had been there. His injury was due to hls 
own i-eclilessness and foUy. He was himself the author o£ his misfortune. 
This is shown vrith as near an approach to a démonstration as anything short 
of mathematics will permit." 

And in the Egeland Case, supra, Mr. Justice Peckham, in referring 
to the elïect of the dangerous position occupied by the parties in- 
jured in the Jones and Kresanowski Cases, said: 

"It Vî'as therefore held that the necessary inference or légal conclusions to 
be drawn from thèse uncontradicted facts was that the plaintiffs, in their 
choice of positions on the enginos, were guilty of négligence directly con- 
tributlng to the Injury." 

The facts of this case, therefore, were such that the défendant might 
properly hâve asked a peremptory instruction on the ground of cle- 
cedent's breach of duty in being out on the front of tlie engine, in- 
stead of in the cab, if not for his negHgence in being there without 
reasonable occasion for it, irrespective of the question as to whether 
it was his duty to be in the cab. It was certainly entitled to hâve 
the quesfion submitted to the jury as to whether said portion of the 
rule had been violated by décèdent, and the violation thereof had 
contributed to his injury. Of course, if the évidence had showed that 
said portion of the rule had been abrogated to the extent of per- 
mitting the cleaning of engines under the circumstances of this case, 
then plaintiiï in error would not hâve been entitled to hâve it sub- 
mitted to the jury whether decedent's action was a violation of said 
portion of the rule, and contributed to his injury. An attempt was 
made to show that it had been, to that extent, abrogated. The at- 
tempt, however, fell short of coming up to the requirement as to what 
is necessary to show an abrogation. The conductor of Bowker's 
train and the engineer of decedent's train both testified that fire- 
men cleaned their engines in the yard at Niles when in motion, as 
well as when standing. But knowledge thereof was not brought 
home to any employé with whose knowledge plaintifif in error was 
chargeable, nor was the habit or custom of so doing proven to such 
an extent as that it might be inferred that such employé had such 
knowledge. On the contrary, the superintendent of the division of 
plaintifif in error's railroad, in which the Niles yard was located, in- 
troduced as a witness by plaintifif in error, testified positively that he 
never knew or heard, before the trial of this case, that any fireman 
on his division of the road had engaged in cleaning his engine whilst 
in motion. This case, therefore, does not corne within the case of 
Railway Co. v. Craig, 25 C. C. A. 585, 80 Fed. 488, where this court 
held that habituai disregard of a rule by employés, to the knowledge 
of the superintendent, amounts to an abrogation of the rule. It cornes 
within the cases of Russell v. Railroad Co. (C. C.) 47 Fed. 204, and 
Railroad Co. v. Reesman, 9 C. C. A. 20, 60 Fed. 370, 23 L. R. A. 768, 
where it was held that prior disregard of a rule more or less habituai, 
even though to the knowledge of a conductor, did not amount to its 
abrogation. There was therefore nothing in this considération to de- 
prive plaintifif in error of the right to hâve said instruction given 
to the jury. And it was error to refuse to give it, unless it was sub- 
stantially embodied in the charge that was given. 
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; :iThe lower co-urt instrueted the jury at three separate times. The 
first was the usual charge' at the close of the évidence. Thé other 
two wefë upon recall of the jury from their room after the submis- 
sion of the caiise to theni. On the last occasion they were simply 
instrueted as to the burden of proof on the question of contributory 
négligence, and no further référence need to be made to it. Possibly 
the true effèct of what the court said in its original charge, and on 
the first recall, upon the subject of decedent's contributory négligence, 
cannot be had without quoting it in full. But we believe we can 
do justice to it without so quoting it, and its length is such that to 
quote it in full would extend the opinion too greatly. As before 
stated, the court submitted the question as to whether decedent's 
action in cleaning the numbër on his engine was in violation of that 
portion of the rule which fequired firemen to clean and polish their 
locomotives at the end of each trip; intimating, however, that, in its 
opinion, for the reason heretofore stated, it was not. It not only 
intimated this, but also that there was some doubt as to whether dé- 
cèdent was out on the frqnt of the engine, cleaning its number, at 
the timç of the collision. After doing so, however, it added: 

"I am wlUing to say to you that, both parties having assumed that that 
was his business there, you may try this case upon the theory that that 
was thé pUrpose for which he was out on the front of the engine at the time 
this death ocenrred." 

Indeed, in the course of the charge expressions were used indicat- 
ing that, in the view of the court at that time, décèdent might not 
hâve been op the front of the engine at ail, but may hâve been on 
the running board. Such intimations, as we hâve seen, were con- 
trary tq the distinct allégations of the pétition and ail legitimate in- 
ferences to be drawn from the testimony in the case. But though 
the question; as to the violation of this portion of the rule was sub- 
mitted to the jury, they were not told, at least in the original charge, 
that if they believed from ail the évidence that it had been violated, 
9,nd the violation thereof contributed to the injury, plaintiiï could not 
recover. On the contrary, they were there told that, though they 
raight so believe, yet if they further believed that, under "ail the" 
or "the particular facts and. circumstances of the case," decedent's 
action was that of a prudent and careful man, plaintifif was entitled 
to recover. This was emphasized by being repeated a number of 
times. One quotation from the original charge is sufficient to pré- 
sent the court's instruction to the jury therein on this point. 

"If you flnd from ail the circumstances in the case, and from this proof 
that bas been glv^n to you by the superintendant and everybody else about 
the management of thèse trains, and how thèse opéra tives were controlled, 
and also that he was uiider an obligation a,nd rule not to clean his engine 
untll he had got 'bàck to the engine bouse, or until the engine had gone 
off ûuty, so tb spefl)£> and that he was on the running board and polishing 
the engine undfri circumstances iwhere he was not jusufled by the rule, and 
when he was, not justifled by the particular facts and circumstances in this 
case, then he çannot recover, under the rule I hâve given you in référence 
to contrlbutoi'y' négligence. But if you flnd from ail the facts and circum- 
stances that this rule does not apply to that situation, and that, whether it 
dld apply or not, there were certain facts and particular facts and circum- 
stances that then and there existed which justified a prudent man, in the 
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discharge of his duties, acting under the rule of ordinary care, that he 
was doing that which was prudent and careful, he would still be entltled to 
recover, and It is a question for you, gentlemen of the jury, to détermine, 
as it was in the other case, whether he was gullty of any such négligence, 
under the rules and under the management and control of this train, as an 
ordlnarlly prudent flreman would not do." 

The court also submitted to the jury the question as to whether 
decedent's action was a violation of that portion of the rule which 
requires liremen to assist the enginemen in watching for signais and 
obstructions. It did so in the original charge in thèse words : 

"There is another branch of this rule to which some of thèse instructions 
jmd much of the argument has been directed, and that is that he shall assist 
the engineman in watching for signais and obstructions. It is conceded by 
his learned counsel, who hâve argued this case for him, or for the plaintifC, 
rather, that he was bound by that rule; that that was his duty,— to look 
out; help the engineman to look out; but they say it was just as necessary 
for him to look in the easterly direction as in the other direction, and he 
inight hâve been engagea in that duty while he was cleaning the engine 
iind polishing it,— might hâve been looking out in that direction. We hâve no 
proof to show that he was directed to go there for that purpose, or that 
there were any circumstances that made it necessary for him to go for that 
purpose; and yet, it might hâve been, for a watchful, prudent man, as his 
counsel say, — it might hâve been that he felt he could discharge that duty 
of keeping a lookout for obstructions as well there as elsewhere. And then, 
again, he might hâve felt that the situation there was such that there was 
no reason for him to be looking out for any train running back against him 
under the partlcular circumstances of that case. Was the situation such 
that he might expect that a train would be coming back against him, when 
he saw that Eowker's train had gone across, and was to stop at the crossing 
up there until he should receive a signal to come back? The same rule in 
determining his prudence and carefulness in respect to that obligation of the 
rule applies as in respect to the other. He was bound to do that which a 
prudent and careful man would do, charged with that duty and that obliga- 
tion. And it is a question for you to détermine, on ail the facts and circum- 
stances in this case, as it appears in that partlcular situation, and say 
■whether or not he was doing that which an ordinarily prudent and careful 
fireman, charged with the duties of a fireman, under those partlcular circum- 
stances, would do. If he was, he is entltled to recover. If he was acting 
iiii] rudently and wlthout due and ordinary care, under those circumstances, 
lie is not. And that is a question for you to décide upon this proof, as you 
bave had it before you from the witnesses." 

The intimation in said portion of said charge that it might be 
prudent for a fireman, under the circumstances of this case, to watch 
for signais and obstructions, standing on the front of his engine, and 
that the jury might infer that décèdent was in fact so doing whilst 
engaged in cleaning the engine, cannot be approved. Gertainly, in 
so far as it and that part of the charge which related to the other 
portion of the rule left it to the jury to détermine whether decedent's 
action was prudent and careful, even though it may hâve been in 
violation of the rule, it was erroneous. They contained the vice of 
the instruction disapproved by this court in the case of Railway Co. 
V. Craig, supra, on the last hearing herein. They left it to the jury 
to détermine whether the violation of said portions of the rule was 
négligence, when the jury should hâve been told that such action 
was négligence, as a matter of law, and that, therefore, if said por- 
tions of said rule had been violated, and the violation thereof con- 
tributed to the injury, they should find for the défendant. The first 
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recall was for thë purppse, as the jury were told, to "correct some 
wrong impressions" that had been made by the original charge. Pos- 
sibly it was the intention of the court upon the recall to withdraw 
the position embodied in the original charge, — ^that plaintifï was en- 
titled to recover, notwithstanding decedènt's action was in viola- 
tion of either portion qf said rule, if they believed that it was that of 
an ordinarily prudent and careful man, — and to tell them, if it was 
such a violation, it was négligence, as a matter of law, and no re- 
covery could be had. If such was the purpose of the recall, the fur- 
ther instructions given did not correct those originally given in the 
above particular. At leàst, they were so ambiguous that it is not 
reasônablé to believe that they succeeded in removing the wrong im- 
pressions niade by thos,e given at the first. One quotation from the 
additional charge will make this good. It is in thèse words: 

"You are to look to ail the. duties that he had to perform, and if you find 
he wjas not tliere for the pôtt)ose of looking out for signais and looking ont 
for obètnictions, and you flnd he was there for the purpose of cleanlng oi- 
pollshing up hls engine, then It is a question for you to détermine, as it was 
bef ore, -Whether or not, under thIs rule, he was properly and prudently there, 
or whether he was there in violation of this rule. And If you flnd he was 
th€*e in violation of this rUle about cleaning the engine, then he cannot 
recoVeÈ If you flnd he was there properly and prudently under the rule, 
and that henilght do it under the rule, or, rather, that the rule did not 
applyi'aud he mlght do that, and ft was according to the ordlnary custom 
and habit of -the fireman on tiiis road to clean the engine under those cir- 
cumstances, It'ls fOr you tb say whether he was prudently there. If he was 
following the rule, or ordlnary custom and habit of flremen to do that, where 
the rule did not apply, then he would not be guilty of contributory négli- 
gence." 

It is évident, therefore, that the idea contained in instruction No. 
6 asked for by défendant was not embodied in the charges to the 
jury. Tha,t being so, it wàs error for the court to refuse to give it. 

3, The Refendant excepted to certain portions of the charge to the 
jury originally and upon the first recall, and thèse portions thereof 
are assigned as error. Some of them are contained in the portions 
of said chàt-ges already quoted. So far as not there contained, they 
express similar ideas, or ideas which we hâve already commented on 
and criticised. In making thèse quotations, and commenting upon 
them and said ideas, we hâve had in view that the words conveying 
them were assigned as error, as well as their bearing upon the ques- 
tion as to whether there was error in refusing instruction No. 6. A 
considération of them in connection with what we hâve already said 
is ail that is sufficient to show to what extent and why they are er- 
roneous. 

4. Bowker was summoned as a witness at the trial by both par- 
ties, and attended in pursuance to the summonS. He was not put 
upon the stand by either party, and did not testify in the case. The 
court instructed the jury upon this matter in thèse words : 

"Much comment bas been made by the plalntiff's counsel upon the fact 
that Bowker hasn't been hère to testify about that circumstance; tliat he 
hasn't been put upon the staud by the défendant company to explaln how it 
was that he came to move that train under the circumstanees that he did. 
On the other hand, the défendant says that Bowker was under the subpœua 
of the plaintiff, and that the plaintiffs mlght hâve put hlm on the stand 
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tliernselves, as they had him subpœnaed liere, to liave shown liow it was, 
if they desired to do so. ïhe rule of law upon that subject is tliis: Wliere 
It appears that there is in the possession and under the control of one 
of the parties évidence which would explaiu or which would In any way 
mitigate tlie proof that has been oft'ered by the other side, and tliat testi- 
mony is net introduced, and no sufîlcient and satisfactory reason is given for 
not introducing it,— no good ground is shown for not Introducing tlie witness, — 
the law présumes that the testimony of tliat witness, if produced, would op- 
erate agaînst the party whose duty it would be to offier it," 

And again it charged: 

"On the other hand, where a party, the other slde, has control of the 
testimony, or has the power to introduce the testimony, and does not do so, 
the presumption is to be talien most strongly against them,— that, if that 
testimony was offered on the witness stand, it would be against them, or it 
would be seen to tend to prove the issue against them." 

Other language in the same line was used, but the above alone was 
excepted to, and has been assigned as error. We think it clear that 
the court erred in so charging the jury. Scovill v. Baldwin, 27 Conn. 
316; Bleeker v. Johnson, 69 N. Y. '309; Arbucklê v. Templeton, 65 
Vt. 205, 25 Atl. 1095; Crawîord v. State, 112 Ala,.;i, 21 South. 214; 
I Greenl. Ev.,(i6th Éd.) § 1956; Whart. Ev.:§ 1207. Counsel for 
défendant in error do not contend otherwise. Their position is that 
the error was not prejudicial, because plaintifif was entitled to a per- 
emptory instruction to the jury to find that Bowker had been guilty 
of négligence. Counsel for plaintifif in error do not dispute that 
plaintifï was entitled to such an instruction, but contend that the in- 
struction complained of was prejudicial, because it placed défendant 
in the attitude before the jury of suppressing the truth. Inasmuch 
as this case has to be reversed upon the other grounds stated, it is 
not necessary to détermine this question. 

For the reasons stated, the judgment pi the lower court is re- 
versed, and the cause remanded for proceedings consistent with this 
opinion 
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DETROIT SUGAR CO. v. S AME. 

(Circuit Court of Appeals, Sixth Circuit. October 7, 1902.) 

Nos. 1,060, 1,061. 

1. POEBIGÏT CORPOBATrONS— M1CHT6AN FRANCHISE ACT— VaLIDITT, OF CONTRACTS. 

The Micbigan franchise tax act of 1891 (Conip. Laws Mlch. 1897, § 
8574) , requires, inter alla, every foreign corporation "which shall here- 
after be permitted to transact business in this state" to pay a franchise 
fee, and provides that ail contracts made in the state "by any (jorpora- 
tion which bas not first; complied with the provision of this act shall be 
wholly void." As construed by the suprême court of the state, such 
statute has no application to a foreign corppra^on whose business relates 
entirely to Interstate commerce, but imposes à tax; upon the franchise 
or privUegç, of carrying on business within the state. Beld, that as so 
construed the statute is within the power of the state and enforceablç 
as appUe^-to a foreign private business corporation which commences 

Kl. Taxation of foreign corporations, see note to MçCanna & Fraser Co. 
V. Citizens' Trust & Surety Cô., 24 Ô. 0. A. 18. 
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business lu the state wlth the purpose of transacting or carryîng It on, 
and If it doèa Sb- %itliout flrst paying the required tax the act rendera 
ail coiitf tfcts aSàdë te the state In the conduct of such business vold, but 
that' It Is not Intended to apply to a single contra et made by a foreign 
corporation which is not of a character to indicate a purpose to engage 
In business In the state. 

2. Same— DoiNG Business is State. 

Thè question whethèr a. foreign corporation is engagea ta "transacting" 
or "carryîng on"' business ta Mlchîgâh, s6 as to be subject to the penalty 
Imposed by the state statute for fallure to pay a franchise tax, is one 
of fact, to be determlned by the jury, unless the évidence is undlsputed, 
ândbtit one inference can be drawn from It. 

8. Action FOB Prick of Machinbrt— DefenSe of BbbAoh of Wabkanty— 

ESTOPPEI» 

Plalntiff fumlshed and Installed for défendant the machinery for a 
large sugar mlll ùndet a contract whlbh warrantée! the capacity of the 
plant, and that the m^c;hinery and appliances should be flrst class and 
of thé-most approved designs. A pbrtion of the purehase money was to 
bBwlthheld for 60 daya after the mlll wènt Into opération, during which 
time ^i^enda,nt was tp hâve fï>H[ pppprtunity for inspection. In fact, no 
denaàijia jor payment was madë until it had been qperated during a fuU 
seagon Under plaintifiCs Supérlntendence, ^nd Its capacity shown to meet 
the 'Widirrarity.; Défendait thfen presented a written llst of alleged defects, 
%hlch It afterward twiee added to, PlaintifC remedied the most of the 
defeçta çJainiedi. but a f ew It dlsputed, and on defendanfs refusai to pay 
the rematadér , of the cpntract price untU they wpre remedied brought 
suit for the same. , Hé^ that deféndaiit was nçt entitled to prove as 
, breachfes tif the çéintract other defects not complalned of before suit, 
updû'* îdlaifai that they Were not known until afterward, tbere being n» 
offert»; show that they were latent, and could not hâve been dlscovered 
by reas(W|ble d^igence. 

In Erfor tf^'thé Circuit Cotirt bf the United States for the Eastern 
District bî Mîchigan. 

Thls i^ an action of assumpslt brought by the Fred W. Wolf Company, an 
Illinois ,Cart»'otatl6M, agairist the Oakland Sugar Mill Company, a Mîchigan 
eorjioriaîtkmJïliÈCanse of actîbn arose up6fi à written cbntract dated Janu- 
ary 27, 1899. The contraet is of great length. In substance its provisions 
were as foUows: 

(1) The contracter, the WoU Company, undertook, at its own expense, to 
furnish ail ;the angines,. bollers,.piachlnery, tools, Implements, appliances, and 
appurtenances, and the ' materlals theref or,' and perf orm ail the work neces- 
sary to fully equip a beet sugar faetory upon lands of the owner, of a suffi- 
cient power and capacity to manufacture sugar from 500 tons of beets each 
24 hours, and to'sët up and instàll the Bàmè and put the same in opération. 
The plans and spécifications are to be fu^nished by the contracter, and shall 
be subject to acceptance and approval of owner. "The owner shall hâve the 
rlght to enîploy'' compétent meato: Inspectsaidmaterial, machinery, etc., and 
té inspect thé iflétaflatiou ànd opération thëreof during the progress of the 
work, and ali t»ésiS6nable facllltiëé for such inspection shall be furnished by 
the contraotot té tbe owner." 

(2) The ebntïttc;t<)i? to furnish the ownet with four sets of blue prln'^s, com- 
plète bull&lilg: plais, and spéclflcations fpr thé buildings required for said 
faetory. ' • '-■■'' '■''■ ■ , ' ''■'' 

(3) The eonti'àètoi' guaratitlës that the eo^ of the granulated sugar pro- 
duced by thé faïtory for à' period during the campaign of 1889, or about 
100 days, shàll 'bot ëXcèed an àveràgé of S% , «énts pér pound. During this 
danipaifen thé'èto'tràctor for thé pufposë ôf tèstirig ttte operativeness of the 
mill, and'ttt éârt*y''bùt' this 'ê'iîaranty as to cbsl and quallty of suèar produced, 

f 2. Fotélgô ebtt>brfetlons "doing busi,Éié$S" Iri staté, see note to Wagner v. 
J. & G. Meakin, 33 O. C. A. 586. ' ■ 



OAKLAND SUGAE MILL CO. V. FKED W. WOLF 00. 241 

contracted to take entlre and absolute eontrol of the mill and al! Its opéra- 
tions, and make sélection of ail sklUed operatlves, the owner to furnlsh ail 
other help and materials. The test to continue tlirough the season for de- 
iivery of beets, and to be at expense of the sugar company. Certain condi- 
tions in respect to cost of beets and coal and other materials were also speci- 
fled. 

(4) "Ail materials, and ail workmanshlp used and fumished by the con- 
tracter In the construction of sald machinery and appliances and equlpments, 
shall be flrst elass in every respect, and said machinery, appliances, and 
equipment shall be of the latest and best approved designs and pattems." 

(5) The work is to be completed on or before the Ist day of October, 1899. 

(6) The owner is to provide the land and buildings required for the fac- 
tory, to perform the masonry, Iron, and carpenter work pertalning to such 
work, on or before the Ist day of June, 1899. The owner Is to perform ail 
masonry and carpenter work in and about the machinery, and is to furnlsh 
a rallroad swltch and the wa ter supply. 

(7) The owner shall pay the contracter for machinery, materials, and work 
the sum of $293,000. The terms of payment are prescribed. 

(8) AU the property rights in the machinery, etc., are to remain in the 
contracter until payment is made. 

(9) The plant Is to be accepted at the close of the campaign of 1899, if It 
compiles wlth the contract. 

(10) The contracter is to protect the owner against liens. 

(11) The owner is to maintain insurance against fire. 

(12) The contracter is to protect tne owner against claims under patents. 

(13) The contracter is to furnlsh a bond, guarantying performance. 

(14) Provides that modiflcations of the contract shall be in writing. 

(15) Tbe rlght of the owner to become purehaser of the machinery, etc., 
attaches to each article as it is procured.' 

The plaintlff's déclaration avers performance, and charges that défendants 
dld not perform. The blU of particulars crédits the défendant with payment 
of $265,000, but elalms a balance due of $28,000, with interest. The défend- 
ant pleaded the gênerai Issue wlth notice of spécial défenses. This notice 
avers performance by the défendant, and dénies performance by plalntiff. 
It dénies that the work done on the machinery and appliances furnlshed 
were first class or the mechanism of the latest and best pattern. A large 
number of defects in the articles and appliances furnlshed are specifically 
pointed out. Damages were claimed in a large sum owlng to such alleged 
détective construction. The contract of the Oakland Sugar Company was 
guarantled by the Détroit Sugar Company. The plaintilï contemporaneously 
brought suit against the Détroit Sugar Company upon this guaranty. The 
two sults were tried together, the défenses to the latter being identical with 
those to the former. There was a Jury, and verdict for the plalntlff for 
$20,627.19, and Judgment aoeordingly in both cases. 

H. H. Hatch, for plaintifïs in error. 

George W. Moore and Frank H. Scott, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

I. The principal question arising upon this writ of error concerns 
the validity of the contract under the Michigan act of 1891, entitled 
"An act to provide for the payment of a franchise fee by corporations." 
Pub. Acts 1891, No. 182. The contract in question was made January 
27, 1899. The act of 1891, with the amendments then in force, is 
found as section 8574, Comp. Laws Mich. 1897, and is in thèse words : 

"An act to provide for the payment of a franchise fee by corporations. 

"(8574). Sec. 1. The people of the.stàt» of Michigan enact, that every cor- 
poration or association herèafter incorporated or formed by consolidation or 
118 F.— 16 
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otherwise, by or under any gênerai or spécial law of tljils state, whlch is re- 
qniit^ byJà'fr to.'filé artlcleis of assoQlatioii wlth tlie àecretâry of state, and 
every fb^BM, «^f&oratlon or assodà|;ioii whlch shall hereafter, he pennltted 
to trânS{itrt!î|iffiiE'éSs In this state, whlcii'^hàll npt, prier to the passage of this 
act, haV4flié?9rïecorded,lt.S articles pf association under , the la vs of this 
state and IJetài thereby authôrlzed tô do business thereln, shall payto the 
secretary of State a franchise fee, of Qpe-ha4f of on© mill upon each dollar 
of the ajjthorized. Capital étpcj; |Pf s'uch; corporation or association, and a pro- 
portlonaté'îç^ ttpp» âay and, ^ach,', subséquent increase thereof; and that 
every 'çoifptii'àïl'On heretofôii'ç «jrgànlzied or doÎBg business ta tljls state which 
shall hei'eûfter Ibçrease the amount of Its atthorized capital 'stbçls shall pay 
a franchise f^eof pne-halfof qnë niill ùpon each dollar of such increase of 
authorized capital stock of stich corporation or association, and a propor- 
tlonate fee upon any and each subséquent increase thereof; provlded, that 
the feé h^r^in, provlded, except in cases of Inçpase of capital stpfjk, shall in 
no casé be ièss than flve dollars; and in case ajiy corporation or association 
hereafter incorporated under the law of this state, or foreign corporation au- 
thPHzed to dP business in this state, bas no authôrlzed capital stock, then 
In such case each and eypry'! corporation or association so incorporated or 
doing business iri this Stàte shall pay a franchise fee of flve dollars. Ail 
cpntracts made in this state after the flrst day of Januàry, ëighteen hundr'ed 
ninèty-four, by any corporation whlch bas not flrst complied with the provi- 
sions of this act, shall be whpUy yoid," 

The Fred W. Wolf Com|)!any is confessedly à foreign corporation, 
whichilad not; complied Àviln this laiw, and the contràct was' cqnfessedly 
made in the state of Mîchigan. The a,ct, already ;^et :OUt, déclares that 
"ail contracts made in this state after January i, 1894, by any corpora- 
tion which has not first complied with the pro\'isiOns of this act, shall 
biè''WhbUy;y6i<î." To dét'élf miné the çdrpoi^atiôns to which this damna- 
tôi;y fcîâysç âppliës, we musts look ; to the whole act,: and .construe ail 
of its parts together, The words "any corporation," used in the clause, 
manifestly taean any of thé corporations requiréd to pay the franchise 
ta:ît fcy the ;|ri-eceding pàrt-i bf the açt. 

' '^l^hën.^eilook to s'sewt^^i, classas of corporations are requiréd to 
pay this franchise, taxyweJind, that they! consist of two kinds: (a) 
Domestic corporations thereaftef organized or created by consolida- 
tion, or whôsfaOuld thereiafter iilcreâse their capital stock, (b) For- 
eign corporations therèafteî'! "permitted to transact business in this 
s,t^tê>"orii|vhiqhshouldthereafter increase their capital stock. : 

What foreign corporations' are meaiit by thosè thus described ? 
If we tum back to the earUer legisjation in respect to forei^ corpora- 
tions, apdplajnly referredjto by tUe £tct hère inyolved, under which for- 
eign mariiifàcturing an(J .inierçantile corporations were authorized to 
file and rèeoi-d their chârte'^s, vvé find that, by an amendnoent to the 
gênerai act authorizing the incorporation of doniestic manufacturing 
âttd mercantile corporations, corporations of ' atii^ îétate or' forei'gn 
country created for any of the pu'rposids contemplafêd by the Mîchigan 
àct might iîlé and record their charters and appoint an agent for serv- 
îçe'df prôce^s, ând thér^aftèr "cârry on' business" in the staté, and 
"enjoy air the rights àïld J^rivilégè'^, aiid be subjèct to kll the reètric- 
tidfi'è and habilities, of COfpdfàtibris eXistirig under this act." '3; How. 
Anrii St. § 4i6id6, and settîdn^ 76^2, 2 Çomp. L,aws Mich. 1897. This 
prévision' has bfeèn'dbhstttiéd 'as' Simply definin^ the ternis upon' which 
such foreign corporations înight; if they shOilld so désire, become en- 
titled to thë benefits c:ç)ri|(È;i'fbd b/'the act; updri domestic corporations 
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organiiied under that act, but as in no wise prohibiting such compa- 
nies from "doing business" in the state or making their contracts void 
for noncompliance. People v. Hawkins, io6 Mich. 479, 64 N. W. 736. 
There would seem to be some ground for construing this franchise 
tax act as requiring the payment of such tax only by such foreign cor- 
porations as should voluntarily choose to file and record their charters, 
and that it had no efïect upon the contracts of corporations which had 
not availed themselves of the privilèges of filin g and recording their 
charters. But the act is in this respect not now subject to our inter- 
prétation inasmuch as the suprême court of Michigan has construed it, 
and held it applicable not only to such foreign corporations as should 
actually file and record their charters, but to ail foreign corporations 
carrying on or transacting business in the state, whether they choose to 
avail themselves of the right of registration or not. Rough v. Brei- 
tung, 117 Mich. 48, 75 N. W. 147; Secretary of State v. National Sait 
Co. (Mich.) 86 N. W. 124. In Rough v. Breitung, a contract made 
in Michigan by a foreign corporation "doing business" in the state was^ 
held unenforceable, because it had not paid the franchise tax imposed' 
by this act. In vSecretary of State v. National Sait Co., the Michigan 
suprême court refused to issue a writ of mandamus requiring the sait 
Company to file and record its charter as a foreign corporation doing 
business in the state, the court saying: 

"If ît chooses to do business without compliance with the law, !t does it 
at Its risk, and Is snbject to a suit by quo warranto, or to pay the penalty 
provided by the law, as was done lu Rough v. Breitung, 117 Mich. 48, 75 N. 
W. 147." 

Although the act déclares that "ail contracts made in this state by 
any corporation * * * vv'hich has not complied with this law shall 
be wholly void," yet thèse words, "ail contracts," are not to be con- 
strued literally; for this would include contracts in respect of purely 
interstate commerce, and make the act répugnant to the Interstate 
commerce clause of the fédéral constitution. In Coit v. Sutton, 102 
Mich. 324, 60 N. W. 690, 25 L. R. A. 819, the act was construed by 
the Michigan suprême court as having no application to foreign cor- 
porations whose business within the state consists in the sale and de- 
livery of goods or commodities made in other states, whether the 
contract for such sale be made in or out of the state. This construc- 
tion of the act excludes purely interstate transactions, and confines its 
opération to business done or carried on within the state of Michigan. 
This construction, being that of the highest court of the state as to 
the scope of the act, is conclusive upon the courts of the United States 
in a case like this. Osborne v. Florida, 164 U. S. 650, 17 Sup. Ct. 
214, 41 L. Ed. 586; Wabash, St. L. & P. R. Co. v. Illinois, 118 U. S. 
557, 565, 7 Sup. Ct. 4, 30 L. Ed. 244. 

It is plain that this statute is intended to put foreign corporations 
doing business in Michigan upon a like footing with domestic com- 
panies in respect to the payment of a franchise tax as a condition to 
the lawful transacting or carrying on of business in the state. Neither 
kind of Company is permitted to file and record its articles of associa- 
tion without paying this tax. The organization of the domestic Com- 
pany could not be completed without filing and recording its articles. 
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and there could be no filing without the prepayment of this tax. If 
the foreign company desired to be put upon a plane of equality with 
domestic companies, it, too, must file and.record its charter, and this it 
could not do without prepayment of the same franchise tax. But, as 
we hâve ^Iready seen, a foreign company could not be compelled to 
file its charter or prepay this franchise tax, although doing business in 
the State. It may, as said by the suprême court of Michigan, do busi- 
ness at its risk, being unable to enforce its contracts as a penalty for 
nonpayment of this franchise tax. Rough v. Breitung, 117 Mich. 48, 
75 N. W, 147. But liability to this penalty is dépendent upon the 
condition that the foreign company whose contract is in question was 
engaged in. "doing," "transacting," or "carrying on business" in the 
State. Nor, as we hâve seen, can the tax be exacted of a foreign cor- 
poration whose business in the state is limited to taking orders to be 
executed by the sending of goods into the state from another ; for that 
would be a régulation of interstate commerce, and such régulation 
is not within the power of any state, and is wholly beyond the scope of 
this law as construed by the highest court of Michigan. Coit v. Sut- 
ton, already cited. 

In prescribing the terms and conditions upon which foreign corpora- 
tions might "carry on" their business in the state, the state did not 
exceed its reserved powers ; for it is well settled that it is entirely 
compétent for a state to'prescribe the terms upon which a foreign cor- 
poration may enter and transact business in the state. 2 Tuck. Const. 
U. S. 628; Martufacturing Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct. 
739, 28 L. Ed. II 37; Horn Silver Min. Co. v. New York, 143 U. S. 
305, 12 Sup. Ct. 403, 36 L. Ed. 164; New York v. Roberts, 171 U. S. 
658, 664, 19 Sup. Ct. 7Q, 43 L. Ed. 323. 

There is a distinction between the efïect and scope of such laws 
when applicable to corporations organizèd to carry on interstate busi- 
ness, such as railway and tçlegraph companies, and laws applying only 
to corporations organizèd to conduct a strictly private business, and 
this distinction is noticed in New York v. Roberts, cited above. The 
Michigan franchise tax law is intended to apply to strictly business 
corporations, such as the Fred W. Wolf Company. No tax is sought 
to be laid, directly or indirectly, upon goods or machinery, imported 
or domestic,; nor on the sale of such goods. It is a tax, said the 
Michigan suprême court, laid upon "the privilège of doing business in 
Michigan"; "a tax upon the occupation of the corporation." Coit 
v. Sutton, 102 Mich. 327, 60 N. W. 690, 25 L. R. A. 819. In New 
York v. Roberts, 171 U. S. 658, 664, 19 Sup. Ct. 70, 43 L. Ed. 323, a 
law imposing an annual tax upon the business of foreign corporations 
carried on in New York was sought to be enforced against a corpora- 
tion of another state whose stock of merchandise consisted mainly, if 
not wholly, of articles which were the product of another state or 
imported from foreign countries. It was objected that, so far as the 
business consisted in the importation and sale in original packages, no 
tax could be imposed undèr the doctrine of Brown v. Maryland, 12 
Wheat. 419, 6 h. Ed. 678, But the court said : 

"But that case Is Inapplicable. Hère no tax is sought to be Imposed di- 
rectly on imported articles or on their sale. This is a tax imposed on the 
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business of a corporation, consisting io the storage and distribution of various 
kinds of goods, some products of their own manufacture, and some imported 
articles. From the very nature of the tax, belng laid as a tax upon the 
franchise of doing business as a corporation, it cannot be afCected In any 
way by the character of the property in which its capital stocls: is invested, 
Society v. Ooite, 6 Wall. 594, 18 L. Ed. 897; Provident Inst. for Savlngs v. 
Massachusetts, 6 Wall. 611, 18 L. Ed. 907; Pemblna Consol. Silver Min. & 
Mill. Co. V. Pennsylvania, 125 U. S. 181, 8 Sup. Ct. 737, 31 L. Kd. 650; Home 
Ins. Co. y. New Yorli, 134 U. S. 594, 10 Sup. Ct. 593, 33 D. Ed. 1023." 

If the défendant in error was engaged in "carrying on" business in 
Michigan, it is immaterial whether a part of the materials, machinery, 
and appliances furnished in discharge of their contracts for the con- 
struction of manufacturing plants were brought or are to be brought 
from other states. The tax is upon "the business carried on in the 
State," and the origin of the materials and machinery used in carrying 
on such business cuts no figure ; for the tax is not upon articles im- 
ported, but on the "business" donc in the state. 

But the plain purpose of the law is not to compel the payment of a 
franchise tax against a foreign company which is not "carrying on" or 
"transacting business" in the state. Such statutes are quite usual, 
and hâve almost uniformly been construed as not applicable to the 
contracts of foreign companies which are not of a character to indi- 
cate a purpose to engage in business in the state. Statutes requiring 
foreign corporations to file their charters, or take out a license, or pay 
a franchise tax, hâve with much uniformity been construed as not 
rendering void contracts which constituted a solitary act of business 
not indicating a purpose to "carry on business" in the state. Manu- 
facturing Co. V. Ferguson, 113 U. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 
1137; Manufacturing Co. v. Gorten, 93 Tenn. 590, 27 S. W. 971, 26 
L. R. A. 13s; Iron Works v. Cohen, 7 Colo. App. 341, 43 Pac. 667; 
Tabor v. Manufacturing Co., 11 Colo. 419, 18 Pac. 537; Dry Goods 
Co. V. Lester, 60 Ark. 120, 29 S. W. 34, 27 L. R. A. 505, 46 Am. St. 
Rep. 162 ; Bank v. Sherman, 28 Or. 573, 43 Pac. 658, 52 Am. St. Rep. 
811. 

The proper construction of the Michigan statute is that no foreign 
corporation shall begin any business in the state with the purpose of 
transacting or carrying it on until it shall hâve paid the franchise tax 
required by this law, and that, if it does so without complying with 
the law, ail contracts made in the state in the conduct of that business 
shall be void. It is obvions, if this be a proper interprétation of the 
Michigan law, that the question as to whether the plaintifif corporation 
was a foreign corporation engaged in carrying on its business in 
Michigan without complying with the law was a question of fact to be 
determined by the jury under proper directions from the court, unless 
the facts bearing upon the question were undisputed, and the infer- 
ence from them so obvious as to leave no issue for submission to the 
jury. 

It was conceded that the plaintifif company was a corporation of 
Illinois, and that its shops for the making of certain lines of machinery 
were wholly in that state. It was also in évidence that it had no shops 
or place of business or ofifice in the state of Michigan, and that business 
was solicited in that state through traveling agents or by correspond- 
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ence. But there was also evideirtcé tending to show tîiat the Wolf 
Corrit)àhy , wfts erigaged in the business of constructing and eqùîpping 
manufacturing plants within the state of Michigan, which involved 
in some instances not only the equipment of such factories with ma- 
chinery, but the actual planning and constructing of the factory build- 
ings also. 

The contract in question does net limit the contractors to machinery 
of any particular make or indicate its expected origin further than 
might be presumed from the donlicile of the Wolf Company. As a 
matter of fact, very mùch of the machinery and equipment was bought 
from others, and a considérable part of such purchases were made in 
Michigan from Michigan manufacturers or dealers, though the larger 
proportion of the machinery installed was, in fact, made by the Wolf 
Company at their Chicago shops, and shipped in parts to the site and 
there set up. There was évidence that in the exécution of their con- 
tract there were employed for several months from 25 to 100 men, who 
were empllbyed and paid at Rochester, Mich., out of funds dexiosited 
in a bank at Rochester for this spécial purpose. If the business car- 
ried on in Michigan consisted wholly iii the sale and delivery of goods 
to be brought into the state upon orders taken either in or out of the 
state, the Michigan act has no application, according to the construc- 
tion put on the act by the suprême court of the state. Coit v. Sut- 
ton, heretôfore cited. If, on the other hand, the business carried on in 
the stàtC' included something more than such Interstate commerce, the 
act would apply, and it would be entirely compétent for the state of 
Michigan topfescribe the payment of a franchise tax as a condition 
upon which such intrastate business might be carried on by a foreign 
corporation. Osborne v. Florida, 164 U. S. 650, 17 Sup. Ct. 214, 41 
L. Ed. 586; New York v. Roberts, 171 U. S. 664, 19 Sup. Ct. 58, 
43 L. Ed. 323. 

In the light of ail the évidence as to the character of the business 
involved in the contract hère in question, as well as in other contracts 
made in Michigan before and immediately after the matter at issue, it 
will be the duty of the jury to say whether the Wolf Company was 
engaged in carrying on in Michigan any business which was intrastate 
in character. If they so fïnd, then the Michigan act was applicable 
and the contract void, unless they find the required franchise tax had 
been paid prier to beginning such business. The inference to be 
drawn from the évidence is not, as a matter of law, so obvions as to 
justify the taking of the question from the jury. 

2. Many errors hâve been assigned to the mlings of the court ex- 
cluding évidence of alleged defects in the machinery and appliances 
furnished by the défendant in error, which defects were not discovered, 
and therefore not claimed, until after suit was brought. The court 
admitted évidence of defects not claimed before suit brought, when 
such defects were shown to hâve been latent, but excluded évidence of 
defects not then claimed when not accompanied by an ofïer to show 
that they were latent, although the plaintiff in error ofïered to show 
that such defects were not in fact discovered before suit. 

After the factory had been completed and operated a whole season, 
and after its capacity to extract the sugar irom 500 tons of beets pei 
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day at a cost not exceeding 3^4 cents per pound for granulated sugar 
had been demonstrated and the warranty in Ihat particular satisfied, 
the plaintif? in error, with great délibération and in the most spécifie 
manner, pointed eut in writing a large number of alleged minor de- 
fects or alleged departures from the highest standard et workmanship 
and macbinery in the mechanism and appliances furnished, and de- 
clined to pay the balance of $28,000 then due, until thèse defects were 
remedied. Twice thereafter, and while the défendant in error was 
engaged in remedying certain of the matters complained of, this list 
of defects was amended and enlarged. 

The claim that in one of the earlier communications specifying cer- 
tain defects there was a gênerai statement that there were others not 
mentioned, by reason of which an estoppel is obviated, has been con- 
sidered. If that had been the last notice or negotiation, the conten- 
tion would be of weight. But it was not. It was followed by a later 
communication, which amended the former list by the addition of nine 
other claims, making, with the former list, forty-five in ail. Thèse 
were ail taken up and remedied until only four, or possibly five, re- 
mained unadjusted, and because the contractors would not remedy 
thèse remaining claims this suit became necessary. The défendant 
denied the averment that the contract had been performed, and gave 
notice that it would claim damages not only in respect of the four dis- 
puted items of which it had complained, but that it would claim many 
other defects not theretofore claimed, and upon the trial it ofifered to 
prove various other defects not claimed before suit, averring that thèse 
defects were unknown to the défendant until after suit brought. 

This ofifer of évidence was unaccompanied by any ofifer to prove 
that thèse new claims were latent in character and undiscoverable by 
such inspection as the owner could give before suit. The contract 
provided that 15 per cent, of the total price might be withheld until 
60 days after the starting of the factory. The demand for this balance 
was not made until after the factory had been operated through a 
whole season under the direction of the contracter and with its own 
skilled labor. From the beginning of the work and through the test 
opérations the contracter was under obligation to give to the owner 
every reasonable opportunity for inspection, and no complaint is made 
that any obstacle to a fuU and complète inspection was interposed by 
the contracter. Neither is it contended that the purchaser would hâve 
waived the right to sue for a breach of the warranty by acceptance of 
the factory, or the right to set ofï the balance of purchase money 
when sued for same by the damages resulting from any breach of a 
warranty as to quality of machinery and workmanship. The objection 
made to the présentation of claims for defects which hàd not been 
presented before suit is predicated upon the fact that, wheti the balance 
due under the contract was demanded, the owner based the refusai to 
pay upon specified grounds, which did not include the objections 
now urged. The claim was that the contractor agreed that ail ma- 
terials, tools, appliances, machinery, and workmanship should be fîrst 
class, and that ail machinery and appliances should be of the latest and 
best pattern and design. This warranty it was claimed had been 
breached' in the particulars pointed out, and the purchaser refused to 
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pay the balance of the purchase price until thèse specified defects were 
remeâied. The question is whether, under such circumstances, the 
purcha*éfs' are not precluded from advancing new daims of defects 
withMtOfféring to show that thèse new claims were for latent defects 
not dÎÈcoVerable by any reàsonablè inspection at the time the original 
or améttdéd lîstS bf defects Were presented. Under the circumstances, 
w<> hâve stated, we are of opinion that the learned trial judge did not 
err in excluding the évidence oflfered of defects not claimed when the 
purchaser partietilarized the matters in which it regarded the contract 
as not performed. 

True* the plaintiflf in erfor ofifered to show that thèse new claims 
for defëGtS'were in respect of defects not known to it befoîe suit 
brought. ' But it did not offer to show that the defects were latent, 
and thàt thère had been nô négligence in failing to discover them when 
undertaking to point out the changes and altérations necessary to com- 
ply with the contract. The contention that it was for the contracter 
to show that thèse new claims were not founded upon latent defects 
is baâëd upon an eiitire misapprehension of the ground upon which the 
ruling was rested. The purchaser undertook to point out specifically 
just "what changes and altérations were necessary to satisfy the war- 
ranty'às'-to the quality of workmanship, machinery, and appliances, 
and ïeîusèd to make fùrther payment totil thèse things were donc. 
Thç èontràctor, iri éfïect, sàid : "Very well. There are four items in 
yôuf list. whiçh I dispute, ^he remainder I concède. I will go for- 
ward àrici niâke 'the changés 'you demand except as to the items I 
dispute. TheSe iv€ will sùbiriit to the arbitrament of the courts. If 
I am' right, you will pay me the entii*e balance I claim. If you are 
right, the sutn awarded me will be diniinished by the damages incident 
to thé defçcts which you claim and I deny." The contractor did ac- 
cordjngly make, aH'^ the chrnges and altérations demanded except in 
respect to four disputéd ftems, and has submitted to the court the 
question as to whether he wâs bound to do the disputéd things. Upon 
thé items thus disputéd thé Jury has fouiid for the contractor. 

Ta permit the purchaser under such circumstances to change the 
issues and propound new défenses, presumably waived, without ofïer- 
ing to show that it had been misled by the conduct of the contra ctors 
or that the defects since discqvered were latent, would be contrary to 
wéll-siettled principles ôf éstoppél. Littlejohn v. Shaw, 159 N. Y. 188, 
53 N. E. 810; Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693; 
Carleton v. Jehks, 56 C. C. A. 265, 80 Fed. 937; Davis v. Wakelee, 
156 U. S. 680-690, 15 Sup. Ct. 555, 39 L. Ed. 578; Gingrass v. Iron 
ClifTs Co.,,48 Mich. 413, 12 N. W. 633; Goilld v. Banks, 8 Wend. 
562, 24 Am. Dçc. 90; Manufacturing Go.v. Allen, 53 N. Y. 515, 519. 

Iri Railway Co. v. McCarthy, cited above, Mr. Justice Swayne, 
speaking for the court, thus stated the principle upon which the ruling 
of the Court below was predicated : 

"Wheré R, party gives a reason for hls conduct and décision touchlng 
anythlns Involved in a controversy, he cannot, after UtlgaUon has begun, 
change his ground, and put hls conduCt upon another and a différent con- 
sidération. He Is not piennltted thus to mend his hold. Hfe Is èstopped from 
dolng It by a settléd principle of law." 
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Gould V. Banks, 8 Wend. 562, 24 Am. Dec. 90 ; Holbrook v. Wight, 
24 Wend. 169, 35 Am. Dec. 607; Everett v. Saltus, 15 Wend. 474; 
Wright V. Reed, 3 Terni R. 554; Dufïy v. O'Donovan, 46 N. Y. 223; 
Winter v. Coit, 7 N. Y. 288, 57 Am. Dec. 522. 

In Carleton v. Jenks it was sought to hold a contracter liable for 
the damages sustained by a lake steamer by the moving of her boilers, 
alleged to be due to insecure fastenings. After the boilers had been 
put in place it was shown that the contracter had called upon the 
officers of the steamer to examine and inspect the work. This they 
did, and no fault was found, and ,he boiler was accepted. 

Speaking for this court, Judge Severens said : 

"After this inspection, mpde for the purpose of determining the question 
of their acceptance, and the taklng the machinery away without any f urthev 
requirements, we think the appellants were properly held to hâve been con- 
cluded from afterwards raising the question of the nonperformance of the 
couciRCt. Beverly v. Coke Ce, 6 Adol. & E. 829; Parker v. Palmer, 4 Bam. 
& AiU. 387; Blanchi v. Nash, 1 Mees. & W. 545; Norton v. Dreyfuss, 106 N. 
Y. 90, 12 N. B. 428; Iron Oo. v. Pope, 108 N. Y. 232, 15 N. E. 335; Pierson 
V. Grooks, "15 N. Y. 539, 22 N. B. 349, 12 Am. St. Rep. 831; Stnder v. Bleistein, 
115 N. Y. 316, 22 N. E. 243, 5 L. R. A. 702; Hirshhorn v. Stewart, 49 lowa, 
418. The two cases in 115 N. Y. and 22 X. E. contain very full and elaborate 
discussions of the law on the subject. A suggestion is made in oehalf of the 
appellants that the appellees were skilled in thelr work, anrt that for that 
reason they (the appellants) were entitled to rely upon représentations made 
by the manufacturers, that the fastening was sufflcient, and that, their 
acceptance being founded upon a représentation which turned out to be untrue, 
the appellants are not bound by such acceptance. We are unable, however, 
to find much force in this suggestion. It might hâve signiflcance if the 
question related to the construction of the boiler itself and applied to inhérent 
defects, or those which were not as readily observable to the other party 
as to the manufacturers; but the matter of the fastenings to the boat was 
open, and as much exposed to the inspection and judgment of the appel- 
lants as to the manufacturers, and the requirements would seem to be as 
much wlthln the knowledge of the manager, the captaln of the boat, and 
more especially the chief englneer, who had immédiate charge of the ma- 
chinery, as to any one. In thèse eircumstances the doctrine which the appel- 
lants invoke would not hâve application. Dounce v. Dow, 57 N. Y. 16; Gur- 
ney v. Railway Co., 58 N. Y. 359; Dounce y. Dow, 64 N. Y. 411; Benj. Sales, 
p. 701." 

In Littlejohn v. Shaw, cited above, the action was upon a contract 
of sale of gambier. The défendant had rejected the article delivered 
upon two spécifie grounds. The contention was that it was a condi- 
tion précèdent to recovery that the plaintifï should afifirmatively prove 
that ail the terms of the contract had been fulfilled on his part, and 
that a failure in any point was fatal to the action. After observing 
that the gênerai rule was that it devolved upon a plaintifï to show per- 
formance of ail essential stipulations of a contract sued upon, the 
New York court of appeals said: 

"But In this case the défendants placed their rejectlon of the gambier upon 
two spécifie grounds, viz., that it was not of good merchantable quality, and 
that It was not in good merchantable condition. By thus formally stating 
their objections, they must be held to hâve waived ail other objéctloas. The 
principle is plaiu, and needs no argument in support of it, that if a par- 
ticular objection is taken to the performance, and the party is silent as to ail 
others, they are deemed to be waived. This waiver of ail other objections 
Is not only justly inferable generally, but is especially so when as under the 
eircumstances présent in this case the deliberateness with which the objec- 



250 lis FEDERAL REÎPORTBa 

tlons are Stated ileares It to be Implled that there has been a considération 
of tbe noatter o£ acceptance of the goods and a resuit :eached upou particular 
grouhdB. Ibe défendants, therefore,, were not in a position to Insist upon 
any othér proof of the plalntiffs, to enable them to rccover upon ttièir cause 
of action, than that the gambier waS of good merchantable quality and in 
good merehantable cone'ltlon." 

The errôrs assigneo pon the exclusion of évidence of defects not 
daimed before suit, and .. ■>* accompanied by an offer tb show that the 
dëfeçts were latent, âind ah exceptidns to tbe charge as delivered and 
to the refusai 6f thé court to deliVer spécial charges bearing on this 
matter, are overruléd. 

There are a number of exceptions to the competericy of évidence, 
for the most part not of tnaterial character, which we do not .>ass upon, 
as they $ré not likely to arise upon another trial, in view of che matter 
already d«cided. 

The judgment, for the'reasons alrëady stated, will be remanded, with 
direction^ to award a new trial. 



SCHMBKTZ r. UNITED STATES LIPE INS. CO. IN CITY OP NEW YORK. 
(Circuit Court of Appeals, Third Circuit, September 24, 1902.) 

No. 86. 

L iNSURANpB— POLICT— JNONCONTESTABLB, ClAUBB— CONSTRUCTION. 

A pcfllcy provided tt^at Jt should take effect on payment of the flrst 
premiuDQ, and that f allure to malsp, payment of any subséquent premiums, 
wblch -were payable annually, when due, should render the contract null 
and void, and that, If the poUcy should become yold, ail payments made 
thereunder should be forfeited. Heî4, that in view of such provision, 
declàring the forfeiture for aonpayment of "auy subséquent" premlum, 
a provision that after two yeara from the date of the policy, if the 
premiums are duly pald as stipulatèd, the liability of the company 
should not be disputed, could not be construed to precliide the cotnpany 
from dlspùting liability or from forfelting the policy for nonpaymont of 
the third annual premium. 

S, Samb— Prbmiums— TiMB OF Payment— Extension— FoHFErTDnE— Actions— 
KviDBNCE— Instructions. 

Where In an action on a policy there was no «vidence that the com- 
pany extended the time for payment of premiums in a certain year be- 
yond the day on which they were payable, accordlng to the terms of 
the policy, Inclnding the 30 days' feirace allowed, an instruction that any 
agreement, déclaration, or course of action on the part of the company 
leading Insured to believe that by conformlng thereto a forfeitnre of his 
policy would not be Incurred would estop the company from insisting 
on a forféiture of the policy, etc., was properly refused. 

8. Bame. 

The fact that an Insurance company tn a certain year or years granted 
to the insured an indulgence in the payment of his premiums, and ac- 
cepted payment after the time withln which they could be paid had 
expired, did not bind the company to grant such an indulgence in a sub- 
séquent year, or estop it from enf orcing a forféiture for nonpayment of 
, premiums on the date requlred accordirig to Its notices. 

In Error to the Circuit Court of thie United States for the Western 
District of Pennsylvania. 

\8. See Insurance, voL 28, Cent Dig. { 5057. 
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D. T. Watson, for plaintiff in error. 
Willis F. McCook, for défendant in error. 

Before ACHESON and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, Pistrict Judge. This case îs before us on a writ of 
error to the circuit court oi '-he United States for the western district 
of Pennsylvania. Amelia E. Schmertz, the plaintiff in error, brought 
an action of assumpsit in the court of common pleas No. i of AUe- 
gheny County, Peimsylvania, to -ecover against The United States 
Life Insurance Company in ths Jity of New York, a corporation of 
New York, the défendant in error, on two policies of life insurance, 
each for the sum of $10,000, >ssued to her husband Edmund C. 
Schmertz in the fall of 1896. After the filing of the statement and 
afîîdavit of claim, and before 'urther pleadings were had, the action 
was, on the application of tne défendant, removed to the circuit court 
for the western f^'strict of Pennsylvania, and, thereafter coming to trial, 
judgment was by dirertion of the court entered for the défendant No- 
vember 16, igoi. To reverse this judgment the présent writ was 
taken. Each of the policies is in the sarae words, letters and figures 
as the other, save that one of them is numbered 87,280 and the other 
87,281, and, aside from the application therefor, is in the foUowing 
form: 

'No. 87,28a Ainount, $10,000. 

The 

TJnited States 

Life Insurance Oompany, 

In the City of New York. 

Copy of the application for this pollcy attached hereto. 

Age 41. Preralum, $183.50. 

In Considération of the ntatements and agreements In the Application for 
this Policy on the life of Kdmund C. Schmertz (hereinafter cailed the In- 
sured) which are made part of this contract; and In 

Further Considération ol the payment of the annual premlum of One hun- 
dred and elghty-three Dollars and flfty cents on or before the seventeenth 
day of September in every year during the contlnuance of this contract: 

Does Hereby Promise to Pay, at Its office in New York City, to Amelia 
E. Schmertz (hereinafter cailed the Assured) If Uving; If not livlng then to 
the Executors, Adminlstrators or Assigns of the Insured, the sum of Ten 
Thousand DoUars (less the balance of the year's premlum, if any, and auy 
other indebtedness to the Company), within 60 days after receipt at Its said 
office of satisfactory proofs, upon the Company's blanks, of the death of the 
Insured, within the period of Ten years ending on the 17th day of September, 
nineteen hundred and six at noon; upon the conditions and agreements on 
the back hereof, which are made part of this contract. 

In Wltness Whereof, The sald company has, by its président and secretary, 
signed this policy at its office in New York City, the seyenteenth day of Sep- 
tember, eighteen hundred and ninety-six. 

A. Wheelwright, Geo. H. Burford, 

Assistant Secretary. Président 

(Wife's Continuable Term.) 
Edition 294^-A, 

Checked by Examlned by 

H. E. N. H. 
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Conditions and Agreements Eeferred to In the Wlthln Pollcy. 

I. Ail premiums are payable In New York City at the company's office. 
Thls pollcy shall take effiect only upon actual payment of the first premium 
hereon, and dellfery of thls pollcy to the assured (during the llfetime and 
Sound health of the Insured), In exchange for the company's recéipt for said 
payment slgned by the président, secretary, assistant secretary or actuary. 
Failure to make payment of any subséquent premium elther to the corapany 
or to fl iijuly authorized agent In exchange for rcceipt signed as above, or 
nonpayment of principal or interest on any note given in connection with 
thls pollcy, when due, wIU render thls contract null and void. Whenever 
thls pollcy shall beedme null and vold from any cause, ail payments made 
héreunder shall become forfelted to the company, except that: 

II. After belng In force three fuU years, an extended Insurance shall be 
allowed, In accordance with the requirements of Ohapter 690 of the Laws 
of 1892, of New ïork. 

III. In case of understatement of âge, the amount payable shall be the 
Insurance: that the actual premium pald would hâve purchased at the true 
âge of the Insured. Any other breach of warranty or untrue or Incomplète 
statement imade In the application for thls policy will render this contract 
null ai^d yoid, provlded that discovery of the same must be made and com- 
municàted to the Insured or assured wlthln two years from the date hereof. 

IV. Wlthln two years from the date hereôf, death by suicide; impairment 
of health by narcotlcs or stimulants; travel or résidence wlthln the Torrid 
Zone; engagements In blastlng, minlng or sub-marine labor; manufacturing, 
handllng or transportlng Inflammable or explosive substances; service upon 
any vessel or boat; or engagement In mllltary or naval service In time of 
war; shall render thls contract null and vold. 

V. Thls Company shall not take notice of any asslgnment of this policy, 
nntll a dupUcate original of such asslgnment be delivered to It at its office 
In New York City. 

VI. Options for renewal, or change of policy, wlthout médical examination. 

(a) Upon wrltten application and surrender of this policy, by the légal 
holder hereof, to the company, at Its office in New York City, before the ex- 
piration of the term, thls policy belng lii full force and efCect, this insurance 
may be renewed upon the sarbe plan, or upon any other plan then issued 
by the company, upon payaient of the premium therefor corresponding-to the 
then âge of the Insured. 

(b) At any time while thls policy Is In force, the légal holder hereof may 
change It tb a policy of the same amount, upon any plan then issued by the 
company, by the payment of the premium rate called for thereby at the then 
âge bf the Insured; or 

(c) To a policy of the same amount and date, and at the premium rato 
required therefor at the original âge héreunder, by payment of a sum equai 
to the , différence In premiums, with interest at the rate of 4 per cert per 
annum cottppiiU'ded. 

Vil. The said company agrées, in case the life insured survive to the end 
of the speclfled perlod, If this pollcy be theii In full force, to pay to the said 
Edmunu Çj. Schmertz the dividend apportioned to this policy from its profits 
by said cbtoipany. If deslred, said dividend may be uSed in réduction of 
futute preriilums under a renewal of this pollcy. 

Vlll. A-fter two years from the daté hereof, if the premiums on 'îhis pollcy 
are duly pàid as herein stlpulated, the ilability of the compeny under thl« 
policy shall riot be dlsputed. 

C. P. Fraleigh, Georjte H. Burford, 

secretary. Président." 

Policy Np, 87,280 was delivered to Edmund C. Schmertz, the in- 
sured, Ôcitober 22, 1896, and policy No. 87,281 was delivered to him 
November 30, 1896. Schmertz paid the annual premiurn on each 
policy for two years, and, while the payments were not, in point oi 
time, made in those years as required by the express provisions of the 
policy, it is nevertheless conceded that the delay on his part in making 
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them did not under the circumstances disclosed in the case render void 
or in any manner affect the validity of the poHcies or either of them. 
Schmertz died October 20, 1898; neither he nor any one for him 
having paid the third annual premium on either of the policies. Nor 
was such third annual premium paid by anyone after the death of 
Schmertz. 

The first question raised by the assignments of error, and that on 
which much stress was laid by counsel on both sides, is whether, the 
annual premiums for the first two years having been paid to and ac- 
cepted by the insurance company, the omission to pay the annual pre- 
mium on the policies for the third year avoided them. Under each 
policy Schmertz was insured "upon the conditions and agreements 
on the back hereof, which are made part of tliis contract." One of 
those conditions is as follows : 

"VIII. After two years from the date hereof, if the premiums on this policy 
are duly paid as herein stipulated, the liability of the company under this 
policy shall not be disputed." 

It is claimed on the part of the plaintiff in error that the words "if 
the premiums on this policy are duly paid as herein stipulated" hâve 
référence colely to the period of two years next following the date of 
the policy, and that the efïect of the condition is that, if annual premi- 
ums were duly paid by him for that period, the policy could not be 
avoided by his failure to pay the third or any subséquent annual 
premium as stipulated in the policy. The policy on its face shows that 
a vital considération for the contract of insurance was "the payment of 
the annual premium of One Hundred and eighty-three Dollars and 
fifty cents on or before the seventeenth day of September in every year 
during the continuance of this contract." The considération of the 
contract was not in whole or in part any promise or undertaking on the 
part of the insured to pay such premium every year, but his actual pay- 
ment thereof every year until his death or the termination of the period 
of ten years, whichever event should first occur. The first condition 
in the policy is of controlling importance. It and the second condition 
are as follows : 

"I. AU premiums are payable in New York City at the Company's office. 
This policy shall take effect only upon actual payment of the first premium 
hereon, and delivery of this policy to the assured (during the llfetime and 
Sound health of the insured), In exchange for the company's receipt for said 
payment slgned by the président, secretary, assistant secretary or actuary. 
Failure to make payment of any subséquent premium either to the company 
or to a duly authorized agent in exchange for receipt signed as above, or 
Don-payment of principal or Interest on any note given in connection with 
this policy, when due, will render this contract null and vold. Whenever 
this policy shall become null and void from any cause, ail payments made 
hereunder shall become forfeited to the company, except that: 

II. After being in force three fuU years, an extended insurance shall be 
allowed, in accordance with the requirements of Chapter 690 of the Laws 
of 1892 of New York." 

The exception contained in the second condition has no applicability 
to this case, which, aside from any question of waiver, falls strictly 
within the express provisions of the first condition. That condition is 
in itself plain and unambiguous. There is no room on its face for 
more than one construction as to its efifect. It renders the contract 
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"null and void" for "failure to make payment of any subséquent 
premiuro" as therein required. The eighth condition, if construed as 
contendedjfpr on the part oftbe plaintiff in errer, would be inconsistent 
with and répugnant to the first condition. It would virtually strike 
out of that condition the words "any subséquent premium" and sub- 
stitute therefor "the second premium"; it being provided that the 
"policy shall tali:e eflfect only upon actual payment of the first premi- 
um," &c, The eighth condition, read by itself, is capable of more than 
one construction. Standing alone, it might mean that, if the premiums 
are duly-paid for a period of two years next following the date of the 
policy, liabilitythereunder of the Insurance company shall not there- 
after be disputed on account of the non-payment of a subséquent an- 
nual premium as stipulated or on any other ground ; or, on the other 
hand, that, if the premiums are duly paid for such period of two years, 
liability of the insurance company under the policy shall not thereafter 
be disputed, save for nonpayment of a subséquent annual premium, as 
stipulated, or, in other words, the liability of the company under the 
policy shall not after the expiration of such period of two years be dis- 
puted so long as the annual premiums continue to be paid as stipu- 
lated. Where a particular provision in a contract, when taken alone, 
is susceptible of two or more meanings, it should be examined in the 
light of the remaining provisions in order that its real signifîcance and 
effect may be determined. The ambiguous provision should, if possi- 
ble and reasonable, be so construed as not only to give it efifect, but 
also to avoid repugnancy to, and harmonize it with, the other pro- 
visions, to the end that the contract may be operative in ail its parts. 
The application for each policy contains, among other things, the fol- 
lowing: 

"It is hereby deelared and agreed: Ist That ail the statements and an- 
swers in thls application arehereby warranted to be true, fuU and complète, 
and that thls application and déclaration shall, with the policy herein applied 
for, alone constituté the contract between mé and The United States Life In- 
surance Company In the City of New York," &c. 

The third condition of the policy is as folio ws : 

"III. In case of Understatement of âge, the amount payable shall be the 
insurance that the actual premium paid woUld bave purchased at the true 
âge of the Insured. Any other breach of warranty or untrue or incomplète 
statemént made In the application for this policy will render thls contract 
nul! and void, provided that dlscovery of the same must be made and com- 
munlcàted to the Insured or assured within two years from the date hereof." 

The fourth condition renders the policy null and void in case of death 
by suicide within two years from the date thereof, &c. Reading the 
eighth condition in connection with the portion of the application above 
quoted, and the first, third and fourth conditions, it clearly was not 
the purpose of the eighth condition to preclude the insurance com- 
pany from disputing its liability on the ground of the non-payment of 
premiums ^s stipulated either after or before the expiration of two 
years fram the date of the policy, but merely that the insurance 
company, if premiums were duly paid as stipulated, should not be 
permittêd, after the expiration of the above mentioned period of two 
years, to dispute its liability, except; as otherwise provided, on the 
ground of "breach of warranty or untrue or incomplète statemént" in 
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the application, or breach of the fourth condition, or both. This con- 
clusion accords with and is required by the express provisions of the 
policy as a whole and by the nature of such a contract. The prompt 
payment of premiums is of its essence, and failure to make such pay- 
ment, if not expressly or impliediy waived by the insurer, is a breach of 
a condition subséquent, resulting, unless otherwise provided, in the 
forfeiture of premiums paid and in the termination of the contract. 
Insurance Co. v. Statham, 93 U. S. 24, 23 L- Ed. 789; Klein v. 
Insurance Ce, 104 U. S. 88, 26 L. Ed. 662; Thompson v. Insur- 
ance Co., 104 U. S. 252, 26 L. Ed. 765. We are not unmindful of 
the rule requiring policies of insurance to be hberally construed in 
favor of the assured and the adoption of that one of two admissible 
constructions which is less favorable to the insurer. But hère there 
is no room we think for the construction of the eighth condition urged 
on the part of the plaintifï in error, and the first assignment, therefore, 
cannot be sustained. 

The second assignment allèges error on the part of the court below 
in refusing to charge the jury as follows : 

"That forfeitures are not favored In the law, and that any agreement, 
déclaration or course o( action on the part of an insurance company which 
leads the party insured honestly to believe that by conforming thereto a 
forfeiture of hls policy or policies would not be ineurred, followed by due 
confontiity on his part, wlll operate to estop the company from insisting upon 
the forfeiture, though it might be clalmed under the express letter of the con- 
tract; the company is, under such circumstances, estopped from enforcing 
the forfeiture. And if the jury find from the évidence in this case of the 
whole course of business between the défendant company and the insured 
from the commencement to the close, that the insured, as a prudent man, 
had reasonable ground to believe, and did believe, that the défendant com- 
pany would not requlre him to pay the premiums maturing on October 17, 
1898, promptly on or before that day, but that it would be willing to ta'ke 
his money or notes in payment of said premiums within a reasonable time 
after said day, without regard to the condition of his health, then the failure 
of the insured to pay said premiums prier to his death October 20, 1898, was 
not a vaUd ground of forfeiture of said policies, and the plaintiff is entitled 
to recover." 

If there was no évidence in the case tending to support such an in- 
struction, there was no error in refusing to give it to the jury. Was 
there any such évidence? It appears, without contradiction, that the 
insurance company, through its manager, early in September, 1898, 
mailed to the insured notice in printed form informing him of the day, 
September 17, 1898, on which the third annual premium on each of the 
two policies would fall due, and its amount. Each notice contained, 
among other things, the following: 

"Payment may be made to the undersigned on that day, or within the one 
month's grâce allowed, (provided the policy be then in force), in exchange for 
the company's officiai receipt, which is held at this office. 

Kespectfully, W. M. Wood, 

Manager." 

Afterwards the insurance company, through its manager, sent, Oc- 
tober 6, 1898, the following written communication to the insured : 

"Pittsburg, Pa., October 6th, '98. 
Mr. E. O. Schmertz, City: 

Dear Sir:— The premium on your two policies, amounting to $367, due 
September 17th, has not yet been paid. In order to save this from lapse the 
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money shfuld.he fai our office on or before October 17th. . As tUis policy bas 
oiily beeif pala l!wo years, If thls pretnlum is not pald you . Will f orfelt ^11 
rights uûder !t One more payment Woiild make It nonforîeitable. Please 
glve the matter attention. 

Yours very tnjly, W. M. Wood, Manager." 

The record sliows that the abovë létter was received by the insured, 
and there is no évidence that it was not received in due course of mail. 
In the absence of such évidence it may be presumed that jt was so re- 
ceived not latér than the day next following its date. It also appears 
from the uncoritradicted évidence that Joseph S. Freneh, an agent of 
the insurance company, under Wood, sâw the insured in Pittsburg 
October 8", I898, and told him that his premium was due, that he "was 
on grâce àt the tinie" and that he had better attend to the matter at 
once. Freneh subsequéhtly and prior to October 17, 1898, the limit 
of the extension of time for the payment of the third annual premium 
on the polièieS, urged the insured promptly to make payment thereof. 
The insured, however, failed to do so and died October 20, 1898, as 
before stated. There is àbsôlutely no évidence that the insurance 
company extended the time for the payment of the premiums in 1898 
beyond October 17. The company; on the contrary, fuUy notified 
the insured aud insisted that the prerniuïns must be paid by that timè 
to avoid a fprfèiture. 

It is well settlçd that forfeiture undet' a clause in a policy of life in- 
surance, providing for it in case of non-payment of premiums at ma- 
turity and declaring want of authority in agents of the insurer to re- 
ceive payment therëafter or to waive forfeitures, may be waived by the 
insurer either expressly ,or by implication; and is impliedly waived 
where the conduct of the insurer in dealing with the insured and others 
similarly situated has been such as reasonably to induce a belief on the 
part of the insured that, if the premium be not paid by the stipulated 
date, a forfeiture will not be enforced, if payment be made within a rea- 
sonable period therëafter. ; Insurance Co. v. Doster, 106 U. S. 30, i 
Sup. Ct. 18, 27 L,. Ed. 65. But it is equally true that the mère granting 
of indulgence to the assured beyond the time stipulated in the policy 
for payment of the premium in one year does not bind the insurer to 
grant a similar indulgence ,în a subséquent year. In Thompson v. In- 
surance Co., 104 U. S. 252, 26 L,. Ed. 765, Mr. Justice Bradley, in 
delivering the opinion of the court, spoke of granting indulgence or 
days of grâce for paymei;^t of premiums as follows : 

"Thls was a mère matter of voluntary Indulgence on the part of the com- 
pany, or, as the plalntlfE herself calls it, an act of 'lenlency.' It cannot be 
Justly construed as a permanent waiver of the clause of forfeiture, or as 
implying any agreement to walve It, or to continue the same Indulgence for 
the time to come. As long as the assured continued in good health, It is not 
surprislng, and should not be drawn to the company's préjudice, that they 
were wllllng to accept the; premium after maturity, and walve the forfeiture 
which they mlght hâve insisted upon. This was for the mutual benefit of 
themselves and the assured, at the time; and in each instance in which it 
happened it had respect oply to that partlcular Instance, without involving 
any waiVer 6f the lerms of the contra et in référence to their future conduct 
The assured had no rlght, without some agreement to that effect, to rest on 
such voluntary Indulgence shown on one occasion, or on a number of occa- 
sions, as a groûiïd for claiming it on ail occasions. If It were otherwlse, an 
Insurance company could never walve a forfeiture on occasion of a partlcular 
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lapse without endangering Its rlght to enforce It on occasion of a subséquent 
lapse. Such a conséquence would be injurions to them and Injurions to the 
publie. * • * It is always open for the Insured to show a waiver of the 
condition, or a course of conduct on the part of the insurer which gave him 
just and reasonable ground to Infer that a forfeiture would not be exacted. 
But it must be a just and reasonable ground, one on which the assured has 
a right to rely." 

In the case before us the granting by the insurance cotnpany prior 
to 1898 of indulgence or days of grâce for payment of the premiums 
on the policies in suit, as shown by the évidence, could not possibly, as 
against the notice and insistence of the company that the third annual 
premium must be paid by October 17, 1898, hâve given the insured, 
assured, or any other pérson "just and reasonable ground to infer that 
a forfeiture would not be exacted" in case of non-payment by the day 
last named. There was no évidence to go to the jury to establish a 
waiver beyond that day. In view of the conclusions reached it is un- 
necessary to consider the other assignments of error. 

The judgment of the court below is afïirmed, with costs to the de- 
fendant in error. 



SAMUEL BEOS. & CO. v. HOSTETTEE CO. 
(Circuit Court of Appeals, Nlnth Circuit. October 6, 1902.) 

1. TIhfaik Compétition— Evidence to Establish. 

The testimony of two witnesses employed by complainant that they 
went to the wholesale liquor store of défendant, where they were sold 
by a clerfc, in bulk, what he represented to be complalnant's bitters, but 
which was in fact a spurions article made to Imitate that of complainant 
in appearance, taste, and smell, and that they were also fumished by 
the elerk with empty bottles havlng thereon complalnant's label and 
trade-mark, to be used in retailing the bitters to customers, is sufflcient 
to support a flnding that défendant was engaged In unfair compétition, 
although there was no proof that any customer had actually been de- 
celved. 

2. Dépositions— Mode op Taking. 

The fact that a witness on his second examlnation reads over a copr 
of his testimony given on a previous examlnation, and subscribes the 
same as his déposition, does not render such déposition inadmissible. 
8. Same— Objections. 

An objection to the admissibility of dépositions on the ground of li' 
regularity in taking should be taken by motion to suppress made before 
the hearlng, and where not so taken, although the dépositions had been 
open and on file for a month, an objection to thelr being read on the 
hearing was properly overruled. 
4. Evidence — Proof of Incorporation — Sufficiency. 

A certifled copy of a complainant's charter, supplemented by paroi testi- 
mony, is sufBcient to establish the fact of its being a corporation, as 
against a déniai on information and belief. 
6. Unfair Compétition — Défenses — Grounds por Relief. 

The préparation known as "Hostetter's Bitters," having been made, 
sold, and known to the public for many years, has acquired a commer- 
cial value which entitles the proprietors to the protection of the courts 
in its sale, and they will not enter upon the question of Its merits, as 

If 1. Unfair compétition, see notes to Scheuer v. MuUer, 20 C. 0. A, 165; 
Lare v. Harper, 30 C. C. A. 376. 
If 3. See Dépositions, vol. 16, Cent. Dig. g S15. 
118 F.— 17 
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a reinedy for the aliments for ^vhlch It Is reeommended, at the Instance 
of a défendant who bas been engagea in selling a spurlous article for the 
genuine. 

Appeal from the Circuit Court of the United States for the Northern 
District of Galifornia. 

The appellee, claiming to be the owner of the médicinal préparation known 
as Hostetter'SiBïltlerSj brought a sait against the appellant, charging it with 
selling as and for the appeïlee's .préparation an article of bltters resembliog 
that of the appelle^. The answer ptit in issue thèse facts, and, as to the 
allégation of the corporate existence of the appellee, it averred that the ap- 
pellant could not "admit or deny the allégations of sald bill relative thereto," 
and it denied, on Information apd bçllet, the aTerment of the bill that the 
appellee aequlred, by purehase froid the admlnlstratorof David Hostetter or 
otherwise, the exclusive rlghl to lùake and sell the préparation described In 
the bill. The évidence upon wbîch the circuit court sustained the charge of 
unf air deallng against the appellant was the testimony of two witnesses, 
Morrlson and MtS^vers, who were lu the employment of the appellee. Their 
testimony was, in substance, tluat on. March 30, 1899, they entered the liquor 
store of the appellant, where they ipct Paul Samuel, a salesman, whom they 
asked if he had Hostetter's Bltters. He answered that he had, and that the 
price was $8.50 per case. That thereupon McEvers remarked that the prlce 
was hlgh, and that there was not much in It to the retailer; whereupon 
Samuel went Into the office, and shortly returned and sald: "You fellows 
ought to buy Hostetter's Bltters In bulk. That is tbe cheapest way." On 
belng asked If the bltters In bulk were the same as those in cases, Samuel 
repUed: 'They are just the: same. There is no différence In the bitters 
ttt ail.", That he further sald that he, sold bitters In bulk at $2.25 a gallon, 
Jipd that a gallon would malËé abôtit elgbt bottles. He then Informed them, 
^stbei' "fi^ere "nêw in the business;*' that he would not handle the Hostetter's 
Bî)ier$ vialess he éould sell themln ttulk, and added that the Hostetter Com- 
pany sèîls. only fp, îpiporters In bulk. Theit Morrlson then sald: "I will take 
a h^lf gallon of Hostetter's Bltters." That Samuel then advised Jilorrison 
that he, could get a Hostetter's Bltteri^, bottle, and theii flU it up whenever it 
got einpty. That Morrlson then açkefl If he could get a Hostetter's Bottle at 
tlje dtug store, aûd Samuel answereâ: "You cannot get an empty Hostetter's 
bottle at the drug store; the Juijk shofe is the placé to get that;" and added, 
"Walt a moméîst;" and that then he sent for and obtained and delivered to 
Morrlson an empty Hostetter bottle, wlth the labels and trade-marks of the 
appellee thereon. 'The witnesses .testlfled further that on a second visit to the 
appéllMnt's store, on Aprll 6, 1899, they Were met by the same salesman, and 
that Morrlson saldi "I want to get some more tokay wine, and $1.25 worth 
of Hostetter's Bltters, and a haïf" gallon of sherry wlne;" and that Samuel 
said to a man in the store, "Get the wines, and a half gallon of Hostetter's 
Bitters oùt of the barrel marked 'HBltters;' " and that the bltters were placed 
m the bottle, "and tagged "H Bitters;" and that on that occasion Samuel fur- 
nlshed the Witnesses an empty Hostetter's Bitters bottle, as bef ore. 

R. H. Countryman, for appellant. 

Albert H. Clarke and E. Edgar Galbreth, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
thé' opinion of the court. : 

In yje^jv of ail the evidejjcç, Viré.c^not say that the circuit court erred 
in finding that the transaction between the appellant and the witnesses 
who Vverè sent by the appellee to procure the bitters at its store oc- 
curred substantially as detailed in the testimony of those witnesses. 
It is true that the witnesses were employed by the appellee to obtain 
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testimony oî Ihe unfair dealing of which the appellee suspectée! the ap- 
pellant, and for that reason their testimony must be carefully scruti- 
nized. But they made notes of the transactions at the time thereof, 
and their memory, thus refreshed, may properly hâve been considered 
more trustworthy than that of the salesman, Samuel, who testified 
from his memory of the circumstances a year after their occurrence. 
Samuel, it is to be noted, did not deny that the appellant had for sale 
bitters in barrels which it marked "H Bitters," and which were made to 
resemble, in taste, color, and smell, Hostetter's Bitters. He did not 
deny that the witnesses asked for Hostetter's Bitters, and that he 
solcl them bitters marked "H Bitters," and that on such occasion he 
furnished them an empty Hostetter bottle containing the labels and 
trade-marks of the appellee. Thèse are significant circumstances that 
may well hâve influenced the circuit court to give credence to the 
version which the witnefeses Morrison and McEvers gave of the trans- 
action, rather than to that of the appellant's salesman. 

But it is urged that, in a- y view of the facts, there was no évidence 
that the appellant has defraudèd any one, or that any consumer has 
been deceived into purchasing its bitters believing them to be the 
préparation of the appellee. It is true that the witnesses who bought 
the bitters from the appellant were not in the Hquor business, and did 
not intend to sell the bitters in bottles to others, but we think that ail 
the circumstances, taken together, indicate that the appellant was, to 
some extent at least, in the business of fumishing to retail dealers 
bitters in bulk, made to simulate Hostetter's Bitters, with the under- 
standing that they were to be placed in thé appellee's bottles bearing 
their label, and trade-mark, and to be disposed of to consumers 
as Hostetter's Bitters. According to the évidence of the two wit- 
nesses who bought the goods, Samuel declared that such was the ap- 
pellant's course of dealing. We think the circuit court may properly 
hâve inferred that the transaction with those witnesses was a sample 
of the appellant's method of vending spurious bitters to retail dealers. 
Hostetter Co. v. Brueggeman-Reinert Distilling Co. (C. C.) 46 Fed. 
188. _ 

It is contended that the court erred in admitting in évidence cer- 
tain dépositions taken by the appellee to prove its incorporation and 
its title to the préparation which it made and sold as Hostetter's Bit- 
ters. The appellee gave notice to take the dépositions of certain 
witnesses on October 13, 1899, at Pittsburg, Pa. By mistake the 
dépositions were not taken on the date named, but were taken on 
October 9th, the appellant making no appearance. The appellee, 
finding it necessary to give a second notice to take the dépositions, 
served notice that it would take themat Pittsburg on December 2, 
1899. Under the latter notice, the dépositions were taken, the ap- 
pellant making no appearance. It was objected on the trial of the 
cause in the circuit court that thèse dépositions so taken in December 
were simply carbon copies of the typewritten dépositions taken in 
October, and that that fact was apparent upon inspection thereof. 
Ail this may be true, and yet furnish no ground for suppressing the 
dépositions. No reason is perceived why, upon a second examina- 
ion of a witness, he may not be permitted to read over a copy of his 
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prior deposîtion and subscribe his name thereto as and for his déposi- 
tion. But if, indeed, the dépositions were open to the objection which 
is urged, the objection came too late when it was made for the first 
time upon the trial of the cause, more than a month after the déposi- 
tions' hàd been returned and opened. The motion to suppress should 
hâve been made before the hearing ini order that the appellee might 
hâve had the opportunity, if necessary, to again take the dépositions. 
Howard V. Manufacturing Co., 139 U. S. 199, 11 Sup. Ct. 500, 35 L. 
Ed. 147, and cases there cited. 

We think the évidence sufificiently shows that the appellee is the 
owner of the right and property of compounding and selling the 
préparation known under the name of Hostetter's Bitters. This is 
shown by a copy of the assignment and by other évidence. In view 
of the nature of the déniai of the incorporation of the appellee, we deem 
the évidence in the record sufificient to establish the fact of a cor- 
porate existence. It is shown by paroi évidence and by a certifîed 
copy of its charter. Dutilh v. Coursault, 5 Cranch, C. C. 349, Fed. 
Cas. No. 4,206 ; Pierce v. Brown, 7 Wall. 205, 19 L. Ed. 134. 

Much of the évidence in the case taken on behalf of the appellant 
was for the purpose of showing that the appellee's préparation is a 
quack medicine and an alcoholic stimulant, and therefore not en- 
titled to the protection of a court of equity. Upon the évidence 
in the case this contention cannot be sustained. The proprietor of 
such a préparation has the right to keep its formula secret. It ap- 
pears that for more than 50 years the préparation has been made 
and compounded in a uniform manner by the appellee and its prede- 
cessors in interest, and that it has uniformly received the protection 
of courts of equity. The record contains the testimony of many physi- 
cians whô hâve prescribed the préparation in their practice for the 
aliments nientioned on the label. It is argued that no one prépara- 
tion catt pôssibly be a remedy for the numerous and divers ills for 
which the label déclarés this préparation to be adapted, and t.hat the 
évidence fôr the appellant shows that' a préparation containing so large 
a percentage of alcohol is contraindicated for many of those ailments. 
The court will not attempt a minute investigation of this field of in- 
quiry. It is one uport which the experts differ. It is enough to ad- 
vert to the fact that the préparation purports to be a gênerai tonic, 
and as such efïicacious in restoring strength to those weakened by 
various ailments, and that it has become widely known and largely 
manufactUred and usêd-,and that it has a commercial value. See Hos- 
tetter Go. y. Conron (C. C.) m Ped. 737, and cases there cited. The 
-argumeîlt'thait it is a quack medicine, and that it is injurions to the 
hùman systèiti, and is ciohtraindicated for some of the ailments which 
it purports tô cure, cornes with ill grâce from those who imitate it as 
closely as they may without possessing a complète knowledge of 
its formulât and by unfair trade sell the simulated article as and for 
the genuine;' ' 

We fitld ho ground for disturbingr the conclusion of the circuit court. 
The decréé will be affirmed. 
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MIDDLEBY v. EFFLEK. 

(Cnrcult Court of Appeals, First Circuit October 16, 1902.) 

No. 422. 

1. Si-ANDBR— Charging Crtminai. Offbnsk— Sufficiency of Declahation. 

A case which shows only that défendant spoke and published worda 
eharging that plaintiff had "written anonymous letters" which were 
scurrilous, and that it was "a state prison offense," wltliout coUoquium 
or Innuendo, is Insufflclent to warrant an Instruction that, if the words 
were spoken substantially as alleged, they amounted to a charge that 
plalntifC had committed a crime against the laws of the United States. 

2. Samk— Groonds of AcrroN— Words Used in Answbr to Question. 

Words used by a husband In answer to a question addressed to his wlf e, 
if they do not go beyond the question or the occasion, wlll not, unless 
under exceptlonal circumstances, afCord ground for an action for slander 
by the person who put the question. 

3. Pleading— OvEiîEnLTNG OF Demurrer— Waiver op Erbob. 

Under the Massachusetts practiee acts, a défendant, by golng to trial 
on an issue of fact after the overruling of a demurrer to the déclaration, 
based on a defect in matter of substance not cured by the verdict, does 
not waive the right to assign as error the overruling of the demurrer. 

4. Slander— Sufficiency op Déclaration— Massachdsettb Peactice Act., 

Under the provisions of the Massachusetts practiee acts, givlng direc- 
tions and suggesting a form for a déclaration In a suit for slander based 
on an alleged charge of the commission of a crime, the déclaration should, 
at least, contain au allégation naming the spécifie offense charged or a 
statement of the words spoken, sufflcient to eover the substantial éléments 
of a crimlnal offense; and, if it fails in this respect, it Is Insufflclent on 
demurrer. 

In Error to the Circuit Court of the United States for the District 

of Massachusetts. 

John K. Berry (Eugène C. Upton, on the brief), for plaintifif in error. 
Harvey N. Shepard (Curtis G. Metzler, on the brief), for défendant 
in error. 

Before COLT and PUTNAM, Circuit Judges. 

PUTNAM, Circuit Judge. This is a writ of error on which the de- 
fendant below seeks to reverse a judgnient and set aside a verdict 
in favor of the plaintifï below. It is convenient to call the défendant 
below the "défendant," and the plaintifï below the "plaintifï." The 
action was for slander. THe déclaration contains several counts, but 
the sixth, inserted by amendment, gives the substance of everything 
in the others, and also the substance of ail which the plaintifï claims 
to hâve been proved in her behalf. This count is as follows: 

"For that the défendant, on or about the 3d day of September. A. D. 1900, 
at Winthrop, in the county of Suffolk and commonwealth of Massachusetts, 
falsely and mallciously spoke and published of the plaintiff words imputlng 
to the plaintiff the commission of a crime, in words substantially as follows, 
to wit: 'You hâve written anonymous letters. They are scurrilous. You 
are crlminally llable. It is a state's prison offense. You wlll be arrested,' — 

11 2. See Libel and Slander, vol. 32, Cent. Dig. § 132. 
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whereby the plalntlff was serlousiy Injured and damaged In her réputation 
and In her position In soclety, and brought into publie scandai, and lias suf- 
f ered great distress both in bbdy and mlnd, ail tb the damage of the plalntlff, 
as she says, the sum of twenty thousand dollars." 

It will be noticed that the count contains no colloquium nor inniien- 
do, and nothing to explain the alleged spoken words, or to show 
what pa^ticular crime they imputed to the plaintifï. The case made 
for her was equally indefinite. The alleged slanderous statement, as 
proven in her behalf, was as follows : The plaintiff met the défendant 
and his wifè, with some others. She said to his wife : "I understand 
l'àtti acçuSed of writing those letters ?"— meaning the anonymous let- 
ters. ïhe défendant repliëd : "Yes; you wrote them, and you wrote 
your name on the hôtel register. They are scurrilous. It is a crim- 
inal offense. It isi a state prison offense. I shall hâve you arrested." 
Thereis nothing in the plaintiflf's déclaration, nor in the conversation 
as repré'sented by her évidence, which in terms connecte itself with any 
United States statute. Nevertheless, in its charge to the jury, the 
court used the followihg lariguage : , 

^'I( you flnd that the words were uttéréd substantlally as alleged, then my 
instruction ' Is that the words. In their natural import, amount to a charge 
of a- crlttie against the laWs of the United States, and, if they are not true, 
then the ï>latntiff is entitled to recover, and Is eutitled to some damages." 

It h:X\àt dâimed tha,t the court in any way modified this to the ad- 
vantage of the défendant. 

It is to be observed that this was a positive instruction, and that 
the jury was left to fînd only whether the words were uttered sub- 
stantialîy as alleged, and whether they were true. The déductions or 
inferences to be drawn from them, and that in their natural import 
they alleged a crime against the United States, were ruled absolutely. 
We find nothing suggested by the plaintiff on this point, except only 
the gei^eral proposition that, taking the words ail together, they could 
not be^çonstrued other than as charging her with the crime of having 
used the mails for sending anonymous, scurrilous letters. We wish 
that the position of the circuit court in regard to this topic, and the 
standpoint from which it made its ruling, were more clearly explained 
to us. In view of the statute in force at the time of the alleged slan- 
der.-^tïiat of Septetïiber 26, 1888 (25 Stat. 496), — and of the only dé- 
cisions of the suprême court which touch this topic (Swearingen v. 
U. S., 161 Ù. S. 446, 16 Sup. Ct. 562, 40 L. Ed. 765; Price v. IT. S., 
165 U. S. 311, 17 Sup. Ct. 366, 41 L,. Éd. 727; and Dunlop v. U. S., 
165 V'.S. 486, 17 Sup. Ct. 375, 41 L. Ed. 799), we are unable to fînd 
any thirig which contains a proper suggestion of a fédéral crime in 
the mèfe charge of writing anonynious, scurrilous letters. Indeed, 
there Wduld iiot be stich even in a charge of both writing and mailing. 

It is true that under the fédéral statutes the mailing of scurrilous 
matter imprinted on a postal card, or exposed on the exterior of a 
sealed letter, may be criminal ; and it is also true that a crime of that 
character is punishable by imprisonment, which may be in the peni- 
tentiary, amoûnting, therefore, by the common understanding, to a 
"state prison offense," as alleged in the plaintiff 's déclaration. An 
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unjustifiable charge of mailing such nonmailable matter, as it involves 
a crime punishable by imprisonment, might furnish a basis for an 
action of slander, even without any proof of spécial damage. This 
is such a well-settled rule of law that it would be a waste of time 
to cite authorities in référence thereto. But it requires a stretch of the 
imagination, in which the law could not indulge, to hold that a déc- 
laration or proofs which, without colloquium or innuendo, merely al- 
lège the writing of anonymous and scurrilous letters, could cover a 
charge of mailing postal cards or of imprinting objectionable matter 
on the exteriors of envelopes. U. S. v. Chase, 135 U. S. 255, 
10 Sup. Ct. 756, 34 L. Ed. 117, carefully explained that the then 
statute with référence to nonmailable matter was to be so construed 
that the word "letter" had relation only to the contents of sealed 
matter. Subsequently the statute was amended to meet that déci- 
sion, as shown by the act of 1888, to which we hâve already referred, 
and as explained in Andrews v. U. S., 162 U. S. 420, 16 Sup. Ct. 
798, 40 L. Ed. 1023. Nevertheless, there never has been any statu- 
tory amendment which authorizes any interprétation to be put on 
the word "letter" beyond that given in U. S. v. Chase; and there is 
nothing in the common use of language by force of which the same 
word, as used by the pleadings and the witnesses in the case before 
us, has any diiïerent meaning. 

Moreover, the language alleged to hâve been used may well hâve 
been construed to import a crime under the laws of Massachusetts. 
It may be true that not every scurrilous letter is criminally libelous ; 
but, inasmuch as the language alleged to hâve been used charged 
certain particular letters to hâve been criminal, it looked towards an 
offense against the law of that state, punishable by fine or imprison- 
ment, or by both. While, without colloquium or innuendo, it was 
technically inadéquate for either, the matter alleged and proven ap- 
proaches more nearly a charge of such an offense than of any under 
the fédéral statutes. While it is true that a criminal libel is not a 
"state prison offense," there was nevertheless not enough in this ex- 
pression to enable the court to détermine whether the alleged slan- 
derous words had relation to the fédéral statutes, or to the law of 
Massachusetts concerning such a libel. In any event, as we hâve 
said, the intervening gap between the words charged in the déclara- 
tion, or those proven, on the one side, and, on the other, the spécifie 
act of maihng a scurrilous postal card, or something else with scur- 
rilous language imprinted on the exterior of it, was altogether too 
wide to be fîlled by the law. It was therefore the duty of the court 
to hâve instructed the jury that there was not proof enough to fill 
this gap, or, at the best, to hâve submitted that question to be de- 
termined, under ail the circumstances, as one of fact. 

As the verdict must be set aside for the reasons already stated, 
it is not necessary to touch particularly on ail the other questions 
presented to us. We should, however, notice two of them. The con- 
versation containing the alleged slander was brought on by a ques- 
tion from the plaintiff. Therefore, with some possible qualifications, 
if the answer of the défendant did not go beyond the plaintiff's ques- 
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tion or thç occasion, the suit could net be maintained. Odger, Libel 
& S. (3d Ed.) 255. There is no need for enlarging on this, beyond 
referring to Brow v. Hathaway, 13 Allen, 239, which may be held as 
laying down the rule in a generdl Way for the state and the district in 
which the. suit was tried. It may also be observed that in Brow v. 
HajJiaway the original issue afose with the wife, but it was taken up 
by the husband, as at bar., In both cases this was his privilège and 
his duty, provided he conducted himself appropriately with référence 
thereto. We wish, however, to add tbe caution that we do not under- 
take to do more than lay down gênerai propositions, leaving the terms 
in which they should be submitted at a new trial, if one occurs, and also 
the limitations and explapations thereof, to be then settled according 
as the actual facts then develop. 

The défendant demurrçd to the yarious counts in the déclaration 
on the ground that the language therein set out did not allège any- 
thing beyond the mère writing of anonymous_ and scurrilous letters ; 
especially, that it did not allège that there was any publication or 
"posting," ■ meaning thereby delivery to the mail. The demurrer 
was overruled by the court below, and it appears the défendant did 
not in fact waive it, because exceptions were taken. Proceeding to 
trial on an issue of fact waived a demurrer at common law, but as 
this related to matters of substance, and to defects which were not 
cured by the verdict, a différent rule prevails under the Massachusetts 
practice act (Pub. St. 1882, c. 167, § 67). Kellogg v. Kimball, 122 
Mass. Ï63 ; Hobson v. Satterlee, 163 Mass. 402, 40 N. E. 189. 

Of course, whatever the criminal offense which the slanderous 
words were claimed to hâve charged, there should hâve been, on the 
common-law rules of pîeading, enough in the déclaration to cover, 
either in terms or by difect inference, a publication or a deposit in 
the mail of the alleged offensive matter, in order to make the alîeged 
slander a cornplete expression of such an offense; and, if the matter 
related to an offense under the fédéral statutes, there should likewise 
hâve been enough to cover the use of a postal card, or the imprint 
on the exterior of some other mailable matter, as we hâve already 
explained. Intricacies bave arisen from the attempt of the Massa- 
chusetts practice acts to improve on the clear and settled rules of 
the common law with référence to the proper allégations in actions 
of slander and libel, as sl^own in Lee v. Kane, 6 Gray, 495 ; Tebbetts 
V. Goding, 9 Gray, 254; York v. Johnson, 116 Mass. 482; Thomas 
V. Blasdale, 147 Màss. 438, 18 N. E- 214; and Lovejoy v. Whitcomb, 
174 Mass. 586, S S N. E. 322; but we (ind enough to clearly meet the 
necessities of the case now presented to us. 

The practice act applicable is Pub. St. 1882, c. 167, already cited. 
Passing by the général provisions contained therein, which were 
intended only to obviate unnecessary technicalities, but which can- 
not be held, and never hâve been held, to dispense with a statement 
with certainty of the substance of tbe facts necessary to constitute 
a cause of action, the oïiïy matter to which we need call attention 
is the schedule of forms contained in section 94, permissible, but not 
required. This, in giving • the form for a déclaration in an action 
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of slander for an alleged charge of a crime, directs that the spécifie 
crime shall be named, and adds: "Hère set forth the words; no 
innuendoes are necessary." It has been held in Lee v. Kane, already 
referred to, that a déclaration in slander under this statute must set 
forth substantially the words spoken. This, we understand, is com- 
plied with in the présent déclaration. At any rate, we hear no ob- 
jection on that score. In Tebbetts v. Goding, 9 Gray, 254, the déc- 
laration set eut substantially the alleged slanderous words, but did not 
specifically designate the crime with which the plaintiff was charged, 
as is prescribed by the form to which we hâve referred. The court 
held that the déclaration was insufficient, because allégations of spécifie 
facts wère necessary to give full significance to the spoken words. 
The form of déclaration in the act of 1852 (chapter 312), on which 
Tebbetts v. Goding was decided, seems to hâve been the same as that 
in Pub. St. 1882, including the matter of specifying the crime charged, 
and also the setting out substantially the words spoken, and the pro- 
vision that no innuendoes are necessary. So that Tebbetts v. Goding 
somewhat resembles the case at bar, in that there is an absolute omis- 
sion to State the spécifie offense with which the défendant is said to 
hâve charged the plaintifï. Except for this, the circuit court would 
hâve been guided, as it was not guided, with référence to the question 
whether it could properly direct the jury that the words alleged char- 
ged a crime under the fédéral statutes. But aside from Tebbetts v. 
Goding, we hâve hère no allégation of a spécifie offense, which is 
found in ail the cases reUed on by the plaintifï, and which might, 
under some circumstances, aid the inference to be drawn from the 
rest of the déclaration ; nor hâve we, in the statement of the words 
spoken, sufficient to cover substantially the essential éléments of a 
crime, either at common law or under the fédéral statutes. The de- 
murrer should hâve been sustained. 

The judgment of the circuit court is reversed, the verdict is set 
aside, the interlocutory judgment overruling the defendant's demurrer 
;s also reversed, the case is remanded to that court for further pro- 
ceedings in accordance with the opinion passed down this day, and 
the plaintifï in error will recover the costs of appeal. 

WEBB, bistrict Judge, sat at the hearing of this cause, but he re- 
signed before it was decided. 
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• ^ -'V' ':'_:l[\\ ;,/■■'', ^ in;re'i^ÈABODY. ■'■ 

, (eirwilt, QourtiôflAppeaJs,' First Circuit. July 29, 1902.) 

' ' ' . ■Nor428. 

1. KesultIng Trdst— Payment of Considération for Convetancb— Intend- 

ED Trust in Favob ov Thibd Parties. 

A woman purcbased real eatate, paylng the purchase money, and 
Stating to the yendôr that shç Intended It for the beneflt of her graud- 
chlldren, whlch was in f act her intention. The vendor, without her 
knôwledge, had the deéd made tomber daughter, the mother of the grana- 
chlldren. On the advice of the vendor sUe accepted the deed. She took 
possession of the property, recelved the rents, and paid the taxes, and 
hèld such possession exclus! vely for a number of years prier to the banlî- 
ruptcy of her daughtét'. Beld, that a trust in her favor resulted from her 
payiïïent of the purdiase money, any presumptlon to the contrary from 
the f act that the grantee was her daughter belng rebutted by the facts 
showi|,,and that neither the daughter nor her trustée took any interest 
whjch, wouid defeat such resulting trust, whether or not a trust in favor 
of thé graûdchildren was enforceable. 

2. Same— Trust Raised oit a Trust. 

It beîng shoTvn that it was the Intention of the pùrchaser to retain 
in hersélf the possession and control of the property, her intention to 
dévote the same entlrely to the use and beneflt of her grandchlldren, even 
If it gave thenj an equity which they could enforce, would not defeat the 
trust' resulting from her payment of the purchase money, since In such 
case one trust may be raised upon another. 

Pétition for Révision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy. 
See IÏ2 iped; 129. ' 

Robert D. 'Vi'^eston-Sniith (Charles Walcott, on the brief), for peti- 
tioner. ' : 

Edw,ar4 J- Baker, fo^ respondent Lucinda B. Sullivan. 

Before C0IÎT and PUTNAM, Circuit Judges. 

PUTNÂM, Circiiit Judg-e. ^ This.case aros.e out of an adverse pro- 
ceeding commencëd in the district court against Peabody, as trustée 
in bankruptcy^ of Mrs.^Lillian Davis, to compel a release by-him, as 
sifch tru^ee^tBîhè petîtiotier, of certain pârÇels of.real estatejthe title 
to which was in the name of the bankrUpt. No objection wras taken 
in the district court on the question of jurisdiction, but both parties 
proceeded to présent the merits of the case, and assented to the court 
taking full control thereof. The décision being against the trustée in 
bankruptcy, he commencëd this proceeding as an original one in the 
form of a revisory pétition under section 24b of the act establishing a 
uniform System of bankruptcy, approved July i, 1898. Neither party 
has questioned the propriety of this proceeding, and both hâve gone 
to a hearing on the merits before us vv^ithout raising any issue of 
jurisdiction. Consequently, we accept jurisdiction, reserving what 
we said on that topic in Hutchinson v. Otis (decided by us May 22, 
1902) 115 Fed. 937. What we there said is re-enforced by the opinion 
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of the circuit court of appeals for the Seventh circuit in Walter Scott 
& Ce. V. Wilson, 115 Fed. 284, where it was held that an adversary 
proceeding of this character is in the nature of a bill in equity, from 
which an appeal can be taken under the provisions of the statute 
establishing this court. 

The proponent in the district court was Mrs. Lucinda B. Sullivan, 
the mother of Mrs. Lillian Davis. It appearing tliat the children of 
Mrs. Davis — the grandchildren, therefore, of Mrs. Sullivan — had a 
possible interest in the question, the pétition in that court was amend- 
ed, making them parties. As already said, this prayed that the trustée 
should release certain parcels of real estate described therein, and the 
court entered a final decree accordingly. 

The important facts are as follows : Mrs. Sullivan bought the estate 
in question in May, 1895, and, so far as any payments hâve been made 
towards it, they were made by her from her own funds. The purchase 
was from one Brown. In her conversations with him bcfore the pur- 
chase she told him she was acquiring the property for her grandchil- 
dren, and especially for the purpose of giving them a collegiate éduca- 
tion. Such, in fact, was her intention. The grandchildren were then 
respectively about eight years and four years old. Mrs. Sullivan re- 
quested Brown to meet her at the registry of deeds with the deed, 
where the purchase money was to be paid. Brown, knowing that the 
grandchildren were children of Mrs. Davis, of his own motion, and 
without the knowledge of Mrs. Sullivan, had caused the deed to be 
drawn from himself, as grantor, to Mrs. Davis. When Mrs. Sullivan 
and Brown met at the registry, she first learned that the deed was 
made to Mrs. Davis. She then said to Brown that she objected to 
Mrs. Davis appearing as grantee ; that she did not intend that Mrs. 
Davis should hâve any interest in the property ; and that she was buy- 
ing it for her grandchildren, and especially for the purpose of giving 
them an éducation. She aiso said that she wished some kind of a 
"trust deed," but she had no correct idea what such a deed is. Brown 
replied that it would cost her something to hâve the deed drawn over 
again, and that it would be better to leave it as it was; and it so 
remained. 

Mrs. Sullivan had no conception of the technical meaning of the 
words "équitable estate," yet she intended the property for her grand- 
children's benefit in some sensé. Nevertheless, a fair construction of 
the record is that she did not intend that they should hâve an interest 
which they could assert by law, but that her purpose was to use, in 
a gênerai way, the property for their benefit, meanwhile reserving to 
herself the right to control it. The record at one point states that she 
never intended to take any title, légal or équitable ; but this is clearly 
a slip, and must be rejected. 

After the conveyance was made, Mrs. Sullivan took possession of 
the property, and she has since had the exclusive care and control of 
it. She let it to tenants, received the rents, paid ail the taxes, $100 
towards a new sidewalk, the interest on mortgages resting on the 
property when she purchased, and portions of the principal thereof, 
and generally did ail those things which the owners of real estate 
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naturally and properly do. She retained the deed in her possession 
untîl it v^as abstracted therefrom by Mrs. Davis, or her husband, with- 
out héf Knowledge. There are other matters which are shown by the 
record, but ail subséquent to the purchase, and of such a kind that, 
by ail thé leading authorities relating to the rules for establishing or 
defeating alleged resulting trusts, they cannot affect the interests of 
the.partiçs hereto; and we bave no occasion to consider them, 

There is sufficient in what we hâve said to overcome those presump- 
tions arising from the fact that Mrs. Davis was the daughter of Mrs. 
Sullivan, which commonly, rebut the existence of the usual resulting 
trust. In this case, also, we bave not only the fact that the purchase 
money was paid by Mrs. Sullivan, but the further fact that she in ail 
respects conducted herself, and was permitted to conduct herself, as 
the de facto and équitable owner of the property, by retaining posses- 
sion of it and of its Iruits, and its exclusive and absolute control. 
Thus there applies, not only the presumption of a resulting trust in her 
favor through her advancing the purchase money, but, also, that pre- 
sumption arising from the well-settled practice of the equity courts, by 
the aid of which they apply the rule that what is agreed to be done is 
held to havé been done. Sugd. Vend. (8th Am. Ed.) 270. Indeed, 
this undisputed possession and control hâve, according to the rules of 
equity, under the circumstances, the force of a formai déclaration of 
trust by Mrs. Davis. 

This control continued for more than five years, — ^that is, from the 
date of thç purchase until^the commencement by Mrs. Davis of the 
proceedings in bankruptcy în November, 1900; and, so far as the 
record shows, it has ever since continued. Under the circumstances 
the rules 6t equity hold this fact of so much weigbt as to be practically 
conclUsive; àgainst the assertion of an interest in Mrs. Davis. Thèse 
rules are so well settled as not to require the citation of authorities ; 
but the cases vvill be found grouped in Godef. Trusts (2d Ed.) 180. 
There is, ^ppaf ently, a typographical error in the text, which explains 
itself, and whicb is further explained by référence to one of the cases 
cited, — Murless. v. Franklin, ï Swanst. 13, 19. Of course, the rules 
wôuld not apply hère if Mrs. Davis were a minor, but, she being of 
fuU âge, they are of perfect effect. Thçrefore on this record there is 
no doubt that, as a mattef: of fact, Mrs. Davis never acquired any 
équitable interest in the property, or that the chancery courts wouId 
havé interferéd to prevent her controlling it contrary to any purpose 
of Mrs. Sullivan, or to compel her to release to Mrs. SulUvan on 
Mrs. Sullivari's request, if the bankruptcy had not intervened ; and, ab 
we hâve sevèral times held, the équitable rights of a trustée in bank- 
ruptcy canhotrise higher than those of the bankrupt. 

Neither hâve we any occasion to consider any question of relative 
rights as between Mrs. Sullivan and her grandchildren. The trustée 
in bankruptcy has no interest therein, and he is the sole petitioner be- 
fore us. If, the facts raised a proper trust in favor of the grandchil- 
dren, there would remain no doubt that the trustée had no interest 
which he could call upon us to protect. If, on the other hand, no 
proper trust was raised on their behalf, there could be nothing to 
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bring the case within the common rule that an express trust rebuts a 
resulting trust, because what is invalid in law is nothing in law, and an 
intention to create an express trust whjch is inefifective is a mère 
nullity. For this proposition it is not necessary to look further than 
the text-book which is a leading authority, — Hill, Trustées (4th Am. 
Ed.) 182, — where it is stated as foUows: 

"Where the trust Is Insufficlently or ineffectually declared, the effect would 
be the same as if It had not been declared at ail; and a resulting trust will 
be decreed, provlded that the imperfect déclaration, though Insufficient to 
estaWish the partlcular purpose eontemplated, sufficiently prove it to hâve 
been the Intention of the donor that the donee should in no event be entitled 
to the bénéficiai Interest." 

That the condition referred to at the close of this paragraph is com- 
plied with, in that it was not the intention of Mrs. SuUivan that her 
daughter, Mrs. Davis, should hâve any bénéficiai interest in the prop- 
erty in question, appears sufRciently from what we hâve already said. 

Ample illustration of the rule thus stated by Mr. Hill will be found 
in Godef. Trusts (2d Ed.), beginning at page 168, and going through 
to page 176. Although many of the instances of resulting trusts there 
referred to arosc otherwise than by payment of the purchase money, 
yet the principle involved throughout is precisely the same. At page 
176, this authoritative text-book states the rule to which we hâve al- 
ready referred, that "where there is a paroi express trust of the pur- 
chase money, the resulting trust is rebutted" ; but it complètes the 
statement of the entire subject-matter, as applicable to the case at bar,- 
where it says, on page 170, that, "if the trusts declared are too uncer- 
tain to be executed, but it is clear that the donees are to take as 
trustées, and not beneficially, the property results." 

We may add that, even if the intentions of Mrs. Sullivan towards 
her grandchildren had been such as to raise an equity which they could 
hâve enforced, that would not hâve assisted the title of Mrs. Davis, 
or of her trustée in bankruptcy. There may be a trust raised or a 
trust; and, of course, the ordinary rule that an express trust bars an 
implied trust has no application merely because the purchaser, in whom 
the circumstances ordinarily vest the resulting trust, has an incidental 
intention which is entirely consistent with it. That is to say, where 
one forms the design of keeping a gênerai control of property for the 
purpose of working out an advantage for some other individual or 
individuals, there is no such inconsistency as would rebut the right of 
such control, or any resulting trust which it may represent. Such is 
the condition of this case in the most favorable light that could be sug- 
gested for the trustée in bankruptcy. In other words, to repeat 
briefly : Even a trust arising in beha'lf of the grandchildren, if it had 
been an effectuai one, would not be inconsistent with a resulting trust, 
because it would be built upon it. The record puts it beyond question 
that it was the intention of Mrs. Sullivan to control the property, and 
this was, in equity, entirely in harmony with ail her other possible pur- 
poses. 

This raising a trust on a trust is, by common consent, of acknowl- 
edged propriety. For example, there is no difficulty in devising an 
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estate in trust; fof the payiîiènt of the income to a father, with a further 
trusta impoéedi on the father, to apply a portion thereof for the éduca- 
tion, or the other benefit, of certain of his children. The courts in- 
geniously avoided the statutes of uses by holding that a. use could not 
he limited tlpoh-a use. This was, hôwever, merèly a rule of the com- 
mon law, the equity courts holding that the second use was a trust. 
2 Bl. Comm. 335, 336; i Greenl. Cruise, Real Prop. 382. 

Both parties rely on Institution v. Meech, 169 U. S. 398, 18 Sup. 
Ct. 396, 42 Iv. Ed. 793. This citation, however, is not directly in point, 
but, s6 far as it has any bearing^, it sustains tKe decree of the district 
court. Much of the opinion must be regarded as dicta, as the case 
was finally disposed of on the doctrine of élection, which would hâve 
had sufficient application on the gênerai principles of law, and had spé- 
cial application under the peculiar provisions of a will there in ques- 
tion. Therefore it is impossible to say whether ail the justices of the 
suprême court concurred in ail the reasoning which the opinion con- 
tains, and very little of it is binding on us within the rules stated by 
us in Kingv. Asylum, I2 C. C. A. 145, 64 Fed. 331, 340, and Foreman 
V. Burleigh, 48 G. C, A. 376, 109 Fed. 313, 314. 

The record contains Some snecial findings by the learned judge of 
the district court. The respon-'.nt raises some question whether they 
were properly made, but, ihasmuch as without them the record would 
be so defective that the decree of the court below in favor of the re- 
spondent would necessarily be aflfirmed, we have considered the find- 
ings, without passing on the issue which the respondent makes in this 
particular. 

There will be a decree confirming the decree of the district court, 
with costs on this pétition for the respondent, and directing the dis- 
trict court to give effect to this decree, both as to the principal mat- 
ter and the costs. 

Judge WEBB sat at the heanng of this cause, but resigned before it 
was decided. 



JAQUITH T. ALDEN. 

In re WOODWARD et al. 

(Circuit Court of Appeals, First Circuit. October 28, 1902.) 

No. 444. 

1. Bankruptct — Prepkbeincbs— Crédits in Exckss OB' Patments Receivbd. 
A credltor whose debt was ail created within four months prier to th& 
debtor's bankruptcy, and while he was insolvent, but not to the creditor's 
knowledge, and was for goods sold to the debtor from time to time, la 
not chàrgeable with having recelved préférences which he Is required to 
Burrender before provins his clalm, because of paymeuts received on 
account duWng the same time, althougb the greater part of the debt 
clalmed was for goods sold prlor to the last payment. 

Appeal from the District Court of the United States for the District 
of Massachusetts. ' 
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The following is the opinion of the district court, by LOWELL, 
District Judge: 

The bankrupts filed their Yoluntary pétition November 26, 1901. They were 
insolvent since August lôth. Tlie créditer who seeks to prove was ignorant 
of this fact. On August 15tli the banlirupts were not indebted to the créd- 
iter. Subséquent to that time the sales by the créditer to the bankrupta 
and the payments by the bankrupts to the credltor were as follows: 

Sales to Bankrupts by Créditer. 



Aug. 17, 1901. 

28, " 


Eubber .... 

4t 


... 









$289 46 

657 89 

644 28 

535 99 

50 

10 40 




Sept. 30, •! 


• 1 












Oct. 18, " 


>. 












18, " 
31, " 


Cartage 

Asbestine 

Payments by Bank 
Payment of bill Aug 

" " Sept. 


rupts te 

17 

28 

30...... 


Créditer 




Sept. 4, 1901. 

28, " 
Oct. 29, " 1 


$289 48 
657 89 
644 28 


$2,138 52 










Balance. 




$1,591 63 
546 89 



If ail thèse transactions be treated as one, it follews, under the rule of 
Dickson v. Wyman, 49 C. C. A. 574, 111 Fed. 726, that no préférence was 
glven. The trustée contends, however, that only thèse advances made by the 
créditer after the last payment received by the créditer from the bankrupts 
are to be taken inte account In determining whether à préférence was re- 
ceived or not. The centrary was decided^ by this court In Re ToplIfC (D. 0.) 
114 Fed. 323, and no sufflcient reason has been shown in the leamed and 
elaborate brief of ceunsel for the trustée to overrule the décision thçre 
reached. 

The facts in the other cases submitted, riz., In re Wocdward, Ex parte Atlas 
Chemical Oo., were substantially the same, and no préférence was given In 
either case. 

The judgment of the référée Is reversed, and the claims are allowed proof. 

Harry J. Jaquith, in pro. per. 

Arthur T. Johnson and Alonzo R. Weed, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. On the facts of this case, it is governed by Dick- 
son V. Wyman, 49 C. C. A. 574, m Fed. 726, in which our opinion 
was passed down on November 15, 1901. 

The decree of the district court is affirmed. and the appellee is 
awarded the costs of appeal. 
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BAEBEB T. coït. 

(Circuit Conrt of Appeals, Slxth Circuit October 17, 1902.) 

No. 1,077. 

1. Appealt-Revbrsal— Incomplbtensss oi" Recorp. 

Where the record falls to show facts whlch are essendal to enable th& 
appellate court to safely décidé the cause, It wlU reverse the decree oa 
Its own motipn, and remand the case for a rehearlng. 

Appeal from tjie District Court of the United States for the North- 
ern District of Ohio. 

I. T. Siddall, for appèllant. 
W. M. Duncan, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

PER CURIAM. In this case the court, upon considération, is of 
opinion that in order to give due efïect to the decree of the circuit 
court for Portage county, Ohio, in the suit of the First National 
Bank of Garrettsburg and A. A. Barber, trustée, against Leroy H. 
Payne et al., the pleadings in thât tàèe should be filed, that the de- 
cree; may be examined in connection therewith. It is therefore or- 
dered that the decree of the district, court of the United States be re- 
versed,'4fl4';the cause remaiided to sàid court, with directions that the 
cause be remitted to the référée by said court, with directions that 
he take ppoôf of the pleadings' in said Ohio case, ànd that, upon the 
record as thtik completed, the référée proceed to rehear the matter. 
This ordèi- is màde because the case is not properly prepared for dé- 
cision, and beçause great injustice noay be done if the cause is to be 
decided on the présent record. The order is ihade upon our own 
motion, on authority of Estho v. Lear, 7 Pet. 130, 131, 8 L. Ed. 
632, aÀd Illinois Cent. R. Co. v. Illinois, 146 U. S. 387, 13 Sup. Ct. 
iio, 36 L. Ed. 1018. The costs of this appeal will be divided. 
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McCUNE V. ESSIG et ux. 

(Circuit Court. D. Washington, E. D. October 29, 1902.) 

No. 954. 

1. Removal op Causes — Fédéral Question. 

A suit by the daughter of a deceased homestead settler to recover an 
interest In the land, which after his death was patented to his widow 
under the homestead law, necessarily involves a construction of such law, 
and is removable on that ground. 

2. Public Lands— Title Acquirbd under Homestead Law— Epfect op Pat- 

ent TO Widow of Sbttler. 

A patent issued to the widow of a homestead settler upon her making 
the final proof. In accordance with the provision of the homestead law, 
conveys the land to her absolutely, and no interest therein passes by in- 
heritance to the children of her husband. 

Suit in Equity. Heard upon motion to remand the case to the state 
court in which it was commenced, and upon a demurrer to the bill of 
complaint. Motion denied, and demurrer sustained. 

The parties to this suit are ail citizens of the state of Washington. The 
material facts averred by the amended blll of complaint are that the com- 
plainant Is a minor and a daughter of William McCune, deceased, and his 
wife, Sarah McCune, now Sarah Donahue, and a stepdaughter of Daniel Dona- 
hue, who appears as her guardian ad litem; that her parents settled upon a 
quarter section of land, situated in Lincoln county, in this state, while 
they were living together as husband and wife, the land belng then part of 
the public domain of thfe United States, and subject to entry under the 
homestead law, and after having made thelr settlement thereon William Mc- 
Cune on the 4th day of April, 1884, filed a claim to said land as a home- 
stead in the proper district land office; that in the same year William Mc- 
Cune died intestate, his only survivlng helrs belng his widow and the 
complainant, who continued to réside upon the land until December 17, 1889, 
on which date the mother of complainant made the required proof In the land 
office of fuU compllance wlth ail the requlrements of the homestead law, and 
on the 6th day of March, 1891, a patent for said land was issued to her; 
that In the year 1892 Mrs. Bonahue sold and conveyed the land to the défend- 
ants, and they hâve been In possession ever since, and hâve appropriated the 
rents, lièsues, and profits to thelr own use, and claim title to the whole of said 
land adversely to the complainant; that the value of the land is $6,400; and 
that the complaihant Is the owner of an undivlded one-half thereof, and en- 
titled to half the rents, issues, and profits thereof from the time défendants 
took possession. A copy of the patent Is annexed to the amended bill of com- 
plaint as an exhiblt, from which It appears that the grantee is descrlbed 
therein as "Sarah Donahue, formerly the widow of William McCune, de- 
ceased," and the granting words are as foUows: "That there is therefore 
granted by the United States unto the said Sarah Donahue the tract of land 
above descrlbed, to hâve and to hold the said tract of land, wlth the appur- 
tenances thereof, unto the said Satah Donahue, and to her helrs and assigns, 
f crever." The object of the suit Indicated by the averments and prayer of 
the blll Is to obtain a decreé establishing the complalnant's claim of tltle 
tb an undivlded one-half of the laùd; for partition; or, if that Is Impractlcable, 
to hâve the land sbld and the proceeds dlvlded, and to recover one-half the 
rents, issues, and profits. 

The homeste!ad law, after prescribing the conditions under which public 

K 1. Jurlsdlctlon In cases Involving fédéral question, see notes to Balley 
V. Mosher, 11 C. C. A. 308; Montana Ore Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Min. Oo., 35 C. C. A. 7. 

118 F.— 18 
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lands may be entered and the manner of maklng entrles, provides that no 
certiflcate shall be given or patent issued therefor until the expiration of flve 
years from the date of t-Hé entryj "and if at the expiration of such time. 
or at any time within two years thereafter, the person making such entry; 
or if he be dead, hi's Wldow; or in case of her death, his helès or devlsee; 
* * * proves by two crédible wltnesses that he, she, or they hâve resided 
upon or cultivated the same for the term of flve years immediately succeed- 
ing the time of fliing the afladavlt," and makes an affldavit of nonalienation, 
and takes an oath of allegiance to the goVernment of the TJnited States, 
then "hei'èhfe, or they. If at that time cltizens of the United States, shall be 
entltlefl to a patent, as In other cases provlded by law." The law further 
prbvldèS as follows: "In case of the deâth of both father and mother, leav- 
ing an Infant child or chlldren under twenty-one years of âge, the right 
and f ee sbaU, iaure to the beneflt of such Infant child or chiidreu." Rev. St. 
U. S. §§ 2291, 2292. The laws of Washington territory, in force in the year 
1884; and stlll in force as laws of the state of Washington, provide that ail 
property acqulred durlng coverture^ by dther husband or wife shall be com- 
munity prop€irty, and to dispose of or Incumber community real estate the 
husband and wife must Joln in the exécution of a "deed or other Instrument 
of conveyance," and upon the death of either, leavlng surviving chlldren, if 
no testamentary disposition bas been piade of any part of the community 
pppperty, oné half thereof goes to the survlvor and the other half descends 
to the chlldren. 1 Ballinger's Ann. Codes & St. Wash. §§ 4488-4490, 4621. 

Thls suit was commencèd- In ^the superior court of the state of Washington 
for Lincoln County by service 'upon the défendants of a sunjmons and copy 
of the compiaint on the 29th dfty of Aprll* 1902. A stipulation was signed by 
the solicitorsi.who hâve appeared for the respective parties, whereby it was 
agreed that au amended compiaint: should be filed, and that the défendants 
should hâve 30 days after service thereof within whlch to enter their ap- 
pearance. Withîn the stipulated time the défendants flled a demurrer to 
the amended compiaint, and at the same time flled thelr pétition and bond 
for removal of the case Into thls court, on the ground that the amended 
compiaint tenders an issue whlch requiies for Its détermination the con- 
struction and .application of- «pecifled provisions of the laws of the United 
States. A transcript of the; record was flled, and the case docketed in thls 
court in due >tlmv;. ; The complaiaant has failed to file any new pleadlng in 
thJs court, but. has Oioved to remandithe caise to the state court, alleging in the 
motion three grouBds, viz.: "(1) The petltiom does not contain facts sufflcient 
to warrant reiBQval, nor to ,sh0W;l^at thl^ ^çourt has Jurisdlctlon; (2) the 
ca«e does not Involve any dlsput^d question of fédéral law; (3) the controversy 
between the «partdes muât be d^ermined by the laws of the state of Wash- 
ington." The f ourt denled the motjon to remand, and the case was. there- 
upoH argued and submltted upon a demurrer to the amended bill of com- 
plaint^i :,. /■; ,:,, , :;i. ■ : , 

TheeoBJplainant's case Is groundied apoft the thepry that by th© entry 
William -McCune acqulred a vesteid toftprestin tbe land;' tttat the law entitles 
the:'Wldowctf'>fti!decea8ed.sefctler, tOiEecetee .the patent* but does not entitle 
her to any bensftctol lnteïest:;ln *he l^nd gr,çater than, or différent from, her 
lnterest,th«reln!>at:tbe time. oft. the entry; tba^t the patent when issued relates 
back to the date of tiie «itsy .and confliws the titleof the settler as if the 
gcant baâ; been îperfeetediand tltle couTpyed on tha,t date; that the com- 
munity çproperty toiWo£,tbIset»te opérâtes uplformiy iiipon ail property ae- 
qulred by maEriefl personSi: fwlwdlng property acqulired by grant from the 
govwnment of the United fîSlia tes, ,8o thatilm this instance the land in con- 
tcoversy le, te the doctriiie(Of redatton, to,b«îi,deemed to bave been acquired by 
Mr, land -Mcs;: Mc<3une by P»E<â>RS6,:pn,ApiôH 4, 1884, and upon the death of 
Wifliam MfiOuBeljirthat yeajr thç "titlP to ain undlvlded one-half thereof passed 
by descent to the complainant. In their argument uppn the motion to re- 
mand and Tïpoil ttoe demurrer, thC; splicitprs for the cpmplalnant contended 
that the seyeral propositions above stated are settled by prevlous décisions 
of the suprême court P.f i\ip United, States, so that there is now no disputed 
question of f^ederal la'tr tb fl'é' deÇldéa in adjudlcatlng the rights of the parties 
to this suit, - ' 
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Merritt & Merritt, for complainant. 
Graves & Graves, for défendants. 



HANFORD, District Judge (after stating the facts). The de- 
murrer does not attack the bill of complaint on the ground of multi- 
fariousness, but is framed especially to raise the questions whether, 
under the homestead law, William McCune acquired any inheritable 
interest in the land, and whether the patent conveyed the title to the 
grantee in her own right, or constituted her a trustée for the complain- 
ant as to an undivided one-half of the land. 

It appears to me that the vital question in this case is one of fédéral 
law. The government of the United States is the grantor of the title ; 
the grant is made pursuant to the laws of the United States providing 
for thè disposition of the public lands ; the state of Washington is not 
a party to the grant ; it never had power to legislate with respect to 
the disposition of the pubhc lands of the United States within its 
boundaries ; and the complainant does not deraign title from the state, 
but claims an undivided one-half of the estate conveyed by the patent, 
although her narae does not appear in it, and she cannot brush the pat- 
ent aside without impairing the foundation of her claim. If the patent 
could be eliminated, the complainant would then hâve to go back of 
the patent and rest her claim upon the law, and it is a national law and 
not a law of the state which must be applied and construed. In their 
argument upon the demurrer counsel for complainant called my at- 
tention to the following very excellent rule, found in the opinion of the 
suprême court in the case of Wilcox v. Jackson, 13 Pet. 517, 10 L. 
Ed. 264: 

"We hoia the true principle to be thîs: that -whenever the question in any 
court, state or fédéral, is whether a title to land, which had once been the 
property of the United States, has passed, that question must be resolved by 
the laws of the United States; but that whenever, accordlng to those laws, 
the title shall hâve passed, then that property, like ail other property in the 
state, Is subject to state législation, so far as that législation Is consistent 
wlth the admission that the title passed and vested accordlng to the laws of 
the United States." 

Under this rule, to bar the jurisdiction of a United States circuit 
court it is necessary for the complainant to admit not only that the 
title of the United States has been conveyed, but also that the title 
"vested accordlng to the laws of the United States," and it is impossi- 
ble to keep questions of fédéral law out of the case, without a plain 
admission that the patent conveyed the title to the patentée absolutely. 
That admission, if made, would leave no controversy for any court to 
settle. The complainant dénies that the title vested in the patentée 
absolutely, and claims adversely to the patentée; therefore the ques- 
tion whether her claim is valid or not "must be resolved by the laws of 
the United States." 

If it were true that the complainant's claim to an undivided one-half 
of the land in controversy rests upon settled principles of law, an easy 
way to prove it would be to cite décisions of the suprême court of the 
United States applicable to the facts of the case ; but if the suprême 
court has ever decided that a homestead settler by his entry acquires 
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a vested interest in the land before he has fulfilled the conditions pre- 
scribed by the law, or that a patent issued to the widow of a deceased 
_ settler conveys any bénéficiai interest to the heirs of the deceased set- 
'tler, or that any state law can be in any case effective, to divert the 
transmission of'the title to public land from the national govemment 
to the one designated by the law to receive the patent, so as to vest the 
title in a person other than the patentée, my attention has not been 
directed to the décision. 

AU of the suprême court décisions cited in the argument in behalf 
of the complainant approach the questions in the case only remotely, 
and the gênerai principles which they confirm are not applicable to the 
facts pf this case. I will review them in chronological order. 

Witherspoon v. Duncan, 4 Wall. 210-220, 18 L. Ed. 339, was a tax 
case, and the questiort was whether the land, which had been granted 
by an act of congress to individuals, could be taxed by the state before 
the patent issued ; and the court decided that as the grantees had per- 
formed ail the conditions précèdent, and obtained a certificate of 
entry, the land was private property, and subject to taxation. In the 
opinion the court said : 

"In no Just sensé can lands be said to be publie iands after they liave been 
entered at the land office and a certificate of entry obtained. » • * The 
contract of pnrchase is complète when the certificate of entry is executed 
and dellvéred, and thereafter the land ceases to be a part of the public do- 
main. The government agrées to make proper conveyance as soon as it can, 
and in the meantime holds the naked légal title in trust for the purchaser, 
who has the équitable title. » * * The power to tax exists as soon as 
the ownership is chahged, and this is effected when the entry Is made on the 
terms and In the modes allowed by law." 

In this décision the court applied the same principle which had 
previously been announced in the case of CarroU v. Safford, 3 How. 
441, II L. Ed. 671, in which the lands affected had been acquired by 
cash entry to land donated by an act of congress. The entries re- 
ferred to in thèse décisions were the transactions in the land office 
when the price was paid for the land by a purchaser, or when the 
final proof Was made in compliance with conditions précèdent to the 
acquisition of ownership under a donation law. Such entries are quite 
différent from the trans^action designated as a "homestead entry," 
which is the initial step taken in the land office towards acquiring 
ownership under the homestead law, and précèdes the performance on 
the part, of a homestead elaimant of the conditions, of résidence upon 
arjd improvement of the land,i which çonstitute the real considération 
for the transfer of the title, and which are conditions précèdent to the 
vesting of title in the homestead settler. Upon the argument it was 
confessed that the suprême court has not decided in any case that 
unpatented lands become subject to taxation by a state government 
before full compliance on the part of grantees with the requirements of 
the laws of the United States, which must précède the conveyance of 
title from the national government. 

In the case of Shepley v. Cowan, 91 U. S. 330-340, 23 L. Ed. 424, 
the suprême court annqunced.the rule that the party who is first in 
taking the initiatofy step towards acquiring lands from the United 
States pursuant tp laws enacted by congress, "if foUowed up to patent, 
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is deemed to hâve acquired the better right as against others to the 
premises. The patent which is afterwards issued relates back to the 
•date of the initiatory act, and cuts off ail intervening claïmants." And 
the court also said in that case : 

"But whilst, according to thèse décisions, no vested right as against the 
United States is acquired untll ail the prerequisltes for the acquisition of the 
title hâve been complied with, parties may, as against each other, acquire a 
right to be preferred In the purchase or other acquisition of the land, when 
the United States shall hâve determined to sell or donate the property. In 
ail such cases, the first in time in the commencement of proceedings for the 
acquisition of title, when the same are regularly followed up, ES deemed 
10 be the first in right." 

In the preceding paragraph of the opinion référence îs made to 
previous décisions of the court in Frisbie v. Whitney, 9 Wall. 187, 19 
L. Ed. 668, and the Yosemite Valley Case, 15 Wall, yj, 21 ly. Ed. 82, 
in which it was decided that settlers claiming lands under the pré- 
emption laws did not thereby acquire such a vested interest in the 
premises as to deprive the government of the power to include the 
lands which they claimed within a réservation for pubHc uses or to 
make other disposition thereof. 

The opinion in Shepley v. Cowan was written by Mr. Justice Field, 
and the doctrine of relation, to which référence is made, will be better 
understood by referring to the explanation of that doctrine which the 
same learned justice had previously given in the opinion of the su- 
prême court in the case of Gibson v. Chouteau, 13 Wall. 100, 20 L. 
Ed. 534, as follows : 

"By the doctrine of relation is meant that principle by which an act done 
at one time is considered by a fiction of law to hâve been done at some 
antécédent period. It is usually applied where several proceedings are essen- 
tial to complète a particular transaction, such as a conveyance or deed. 
The last proceeding which consummates the conveyance Is held for certain 
purposes to taiie elïect by relation as of the day when the flrst proceeding 
was had. Thus, in the présent case, the patent, which was issued in 1862, 
is said to take effect by relation at the time when the survey and plat 
of the location, made in 1818, were returned to the recorder of land titles 
under the act of congress. At that time the title of the clàimant to the 
land desired by him had its inception, and so far as it is necessary to protect 
his rights to the land, and the rights of the parties deriving their Interests 
from him, the patent is held to take effect by relation as of that date. The 
suprême court of Missouri, considering that by this doctrine of relation the 
légal title, when it passed ont of the United States by the patent, instantly 
dropped back in time to the location of the flrst act or inception of the 
conveyance, and vested the title in the owner of the equity as of that 
date, held that the statute Intercepted the title as It passed through the in- 
termediate conveyances from that period to the patentée. 'The légal title,' 
(^aid the court, 'in making this circuit, necessarily runs around the period 
of the statute bar, and the action founded upon this new right is met by tho 
statute on its way, and eut off with that which existed before.' The errot- 
of the learned court consisted in overlooklng the fact that the doctrine of rela- 
tion is a fiction of law adopted by the courts solely for the purposes of jus- 
tice, and is only applied for the security and protection of persons who stand 
in some privity with the party that initiated proceedings for the land, and ac- 
quired the équitable claim or right to the title." 

This court would commit a much more transparent error than 
the one pointed eut in the décision of the suprême court of Missouri 
by granting a decree in favor of the complainant upon the theory 
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that by thîs- doctrine of relation itîie légal title to the land in con- 
troversy, when it passed eut of the United States by the patent to 
Mrs. DonabuBj instantly droppèd back in time to the inception of 
her deceased husband's claim, and that the community property law 
of this state intercepted the title as it passed from the United States 
to the' patentée, and, operating in combination with the doctrine of 
relation, created a vested estate in â dead man. 

In the case of Railroad Co. v, Whitney, 132 U. S. 357-366, 10 
Sup. Ct. 112, 33 L. Ed. 363, the court held that a homestead entry 
valid upon its face, and regarded as légal by the ofïïcers of the land 
department, is suc,h an appropriation of the tract as segregates it 
from the mass of public land, and excepts it from a subséquent grant 
by congress to a state for the purpose of aiding in the construction 
of a railroad, reaffirming the doctrine in the case of Wilcox v. Jack- 
son, 13 Pet. 498, 10 L,.-Ed. 264, "that a tract lawfully appropriated to 
any purpose becomes thereafter severed from the mass of public 
lands, and that no subséquent law or proclamation wiU be construed to 
embrace it or to operate upon it, although no exception be made of 
it." The opinion contains an inaccurate statement, to the effect that 
in Witherspoon v. Duncan, 4 Wall. 210, 18 L. Ed. 339, and Carroll 
V. Safïord, 3 How. 441, 11 L. Ed. 671, the court had held the rule 
that "lands originally public cease to be public after they hâve been 
entered at the land office, and a certificate of entry has been obtained," 
to be applicable "as well to homestead and pre-emption as to cash 
entries." This décision falls far short of being an authoritative décla- 
ration that the ownership of public land becomes changed by the 
initial filing in the land office of a homestead claim. It is in Une 
with numerous décisions of the suprême court holding that home- 
stead and pre-emption claims appearing of record in the land office 
except the tracts which they cover from grants made in aid of rail- 
road construction, and it does not purport to be a décision of the 
question as to the time when a homestead settler acquires an inherita- 
ble interest in land. 

Sturr V. Beck, 133 U. S. S4I-S52, 10 Sup. Ct. 350, 33 L. Ed. 761, 
involved a contest with respect to water rights between parties claim- 
ing title to separate tracts of land which had been patented under the 
homestead law, and in the décision the court again applied the fa- 
miliar rule of equity that, in a contest between parties whose equities 
are in other respects equal, priority in time gives superiority of 
right. The condensed statement of the décision in the syllabus of 
the case is as follows: 

"The flUng of a homestead entry of a tract across which a stream of water 
runs In its natural channel with no right or claim of right to dlvert it there- 
from conf ers a right to hâve the stream continue to run in that channel. 
withbnt diversion, which right, when completed by full complianee with the 
requirements of the statutes on the part of the settler and the issue of a 
patent, relates baclc to the date of the filing, and cuts oflf intervening adverse 
claims to the water." 

The décision quotes from an opinion by Attorney General Mac- 
Veagh, to the effect that, "where a homestead entry of public land has 
been made by a settler, the land so entered cannot, while such entry 
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stands, be set apart by the président for a military réservation, even 
prior to the completion of full title in the settler," and that the right 
of a homestead settler amounts to an équitable interest in the land, 
and until forfeited by failure to perform the conditions it must pre- 
vail not only against individuals, but against the government. The 
opinion also contains other quôtations, and a gênerai discussion of 
différent îeatures of the public land laws, but without adopting the 
décision of the attorney gênerai referred to or announcing any rule 
of law applicable to the questions which this court has now to con- 
sider. The question in that case, as stated in the opinion of the 
court, was not as to the extent of a homestead settler's interest in 
his homestead as against the government, but was whether, as against 
his adversary, prior occupancy and settlement and entry was a law- 
ful prior appropriation of the water in the stream flowing through 
his homestead. One paragraph of the opinion contains the follovv- 
ing commentary on that part of the opinion in the case of Wither- 
spoon V. Duncan which I hâve quoted: 

"It may be said that this language refera to the certiflcate Issued on final 
proof ; but if the word 'entry,' as applied to the appropriation of land, means 
that act by which an individual acquires an inceptive right to a portion of the 
unappropriated soil of the country, by flling hiis claim (Chotard v. Pope, 12 
Wheat. 586-588, 6 L. Ed. 737), the principle has a wlder scopè." 

This is a mère suggestion rather than a conclusion or décision 
that under the homestead law a settler on public land by filing his 
preliminary application acquires anything more than an inchoate 
right. In the case of Dealy v. U. S., 152 U. S. 539-547, 14 Sup. Ct. 
680, 38 L. Ed. 545, the suprême court recognized a substantial dif- 
férence in the meaning of the word "entry" in cash purchase and pré- 
emption cases from the popular understanding of the word when 
used in connection with proceedings to acquire title under the home- 
stead law, and gave to the word a broad interprétation according to 
popular understanding, comprehending the proceedings as a whole to 
complète the transfer of title, which in a homestead case is équivalent 
to an entry when land is sold by the government for cash. 

In the case of Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 
856, 36 L. Ed. 806, which is the last of the suprême court décisions 
cited in support of the argument in behalf of the complainant, the su- 
prême court found the facts to be that the claim to the land in contro- 
versy was initiated in the year 1855 ; that the settler subsequently filed 
his declaratory statement, pursuant to the pre-emption laws, and after 
his death his heïrs paid the purchase price for the land and a certificate 
of the entry wras issued to them; that; the entry remained of record 
in the land office until August 5, 1865, on which date it was can- 
celed. Upon thèse facts, the court decided that the land was ex- 
cepted from the grant made to the Northern Pacific Railroad Com- 
pany by the act of congress of July 2, 1864, and that the cancellation 
of the entry in; 1865 did not bring the land under the opération of 
the grant to the railroad company. The décision reaffirms the décla- 
ration, often repeated in the décisions of the suprême court, to the 
effect that when the records of the land departrtient show that a 
tract of land has been claimed pursuant to law, and a right to it in- 
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itiated byafiîing which îs apparently regtilar, it îs segrègated from the 
mass of pubHc lands, and until such claim has been extinguished such 
tract is deémed to be appropriated and excepted frora any grant of 
public lands made while it is in that; condition, and this is so whether 
the claim is valid in law or invalid' for any reason. This ruie of law 
is fuUy expounded in the later décisions of the suprême court in 
Whitney v. Taylor, 158 li;. S. 85-98^ 15 Sup. Ct. 796, 39 L. Ed. 906 
Parsons v. Venzke, 164 U. S. 89-92, 17 Sup. Ct. 27, 41 L. Ed. 360 
Railroad Co. v. Colburn, 164 U. S. 383-388, 17 Sup. Ct. 98, 41 L. Ed 
479; Same V. Sanders, 166 U. S. 620-637, 17 Sup. Ct. 671, 41 L. Ed 
1139; Same V. De Lacey, 174 U. S. 622-639, 19 Sup. Ct. 791, 43 E 
Ed. iiii. , 

The décisions of the suprême court cited and relied upon, whether 
considered singly or with respect to any gênerai rule deducible from 
ail of them, do not support the contention that the complainant's 
claim of ownership to an undivided one-half of the land in contro- 
versy is founded upon provisions of the homestead law which hâve 
been construed and settled by the: suprême court. 

A vested right to a patent conveiying the title to a tract of land 
is équivalent to a patent issued, and, refers back to the inception of the 
right of the pa|entee, but only so far as it may be neçessary to eut 
off intervening claimants. Stark v. Starr, 6 Wall. 418, 18 E. Ed. 925. 
This ruie is net ayailable to diminish the estate conveyed by the patent, 
nor to support a claim adverse to the patentée. No right to a patent 
is acquired undèr the homestead law, until ail the conditions précèdent 
prescribed by la\ifr' hâve been fully performed. The death of a man 
who has initiated a right,; occtirring before he has fulfilled the pre- 
scribed conditions, intercepts his right; and then his widow, if there 
be a surviving wido^v, becbmes his successor in right, and may com- 
plété what he has left uridone, and become entitled to a patent convey- 
ing thfe full title to her in hef own right as the direct grantee of the 
government, and not by inheritancè from her deceased husband, and 
while she survives children can acquire no right to any interest in the 
homestead. This is the pblicy of the homestead law plainly ex- 
pressed in its provisions. If the cortimunity property law of this 
State has àny eflfect upom the rights of the parties in this case, it 
would apply as well tO a supposablë case where a man who at 
the time of filing his hômèstëad application is a naturalized citizen 
and ,a widower, having alien children living in Europe, and who, 
while occupying'îhe land and claîming it, becomfeis married to a sec- 
ond wife, and aftefwards dîes before the expiration of fiye years from 
the date of fîlirig his hohiesifead application. If the argument made 
in this case is sôund, in Ihe supposed case the homestead would be 
the husband's Separate prbperty, and the surviving widow, by ful- 
filling the requirements of tne law aûd bbtaining a patent, would be- 
come the owner of only ail undivided one-third of the land, and the 
àlien children would take the other two-thirds by inhferitance from 
their deceased fâther, contràry to the intention of : Ëdftgress, expressed 
in the homestead law, to bestow the bounty of the government only 
«pon citizens ôf this counfry whô otcupy and improve the portions 
which they receive. 
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The provisions of the homestead law are similar to the Oregon do- 
nation law, and the policy of the government is identical in both stat- 
utes, and it is my opinion that the décision of this case must be con- 
trolled by the case of Hall v. Russell, ici U. S. 503-514, 25 L. Ed. 
829, in which the suprême court construed the provisions of the dona- 
tion law, and held that it made no grant of land to a settler until the 
completion of his résidence upon and cultivation of the land for the 
prescribed period; that down to that time he was an authorized set- 
tler, but not a grantee ; that ûpon his death prior to the expiration of 
that period his rights, but not the land, descended to his heirs; that 
upon making the required proof the heirs became entitled to a patent 
eonveying the title to them as donees of the government, but that the 
title was not by inheritance from the deceased but by grant directly 
from the United States ; and that a statute enacted by the législature 
of Oregon territory, providing that a settler's claim might descend to 
his heirs as real estate, and that his possessory right might be disposed 
of by will, conflicts with the act of congress, and that the territorial 
government could not add to nor take from the grant. See, also, 
Hershberger v. Blewett (C. C.) 55 Fed. 170. Uniformity in the rules 
to be applied in the interprétation of similar statutes is désirable, and 
as the suprême court has not construed the homestead law diflferently 
I consider the principles of the décision in Hall v. Russell to be the 
safest and best which can be applied to it, and by those principles I 
am guided to the conclusion that a patent issued to a widow pursuant 
to the homestead law conveys the land to her absolutely, and that no 
interest therein passes by inheritance to children of her husband. 
Cooper V. Wilder (Cal.) 43 Pac. 591, 52 Am. St. Rep. 163. 

The demurrer is sustained, and a decree will be entered denying that 
4he complainant has any équitable right to, or interest in, the land de- 
scribed in her bill of cotnplaint. 



In re OODDINGTON. 

(District Court, M. D. Pennsylvanie. October 31, 1902.) 

No. 186. 

1. Bankruptcy— CrossExamination op Alleoed Bakkrdpt. 

Where the act of bankruptcy chargea Is the preferential transfer of 
property whlle insolvent, the person against whom the pétition has been 
filed is required by section 3 d of the bankruptcy act to appear at the 
hearing with his bocks, papers, and accounts, and submit to an examina- 
tion; and upon his failure to do so the burden of provlng his solvency is 
thrown upon him. He may therefore be called and cross-examined by 
creditors at such hearing. 

2. Same— Insolvknct— VaIiUAtiok dp Oebdits. 

In determining the question of the insolvency of an alleged bankrupt, 
his crédits must be estimated at their aetual, and not their nominal, 
value, where their coUectibility is doubtful. 

In Bankruptcy. On exceptions to report of référée. 
L. P. Wedeman, for bankrupt. 
George Little, for certain creditors. 
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ARCifBAlvD, District Judge. i It îs objected that the only évi- 
dence fefithe subject of the respondent's insolvency was that which 
was oistâihed by callingaMd cross-isxamiMtig :him^ which, it is claimed, 
the creditors hâd ho right to do. But by section 3 d of the bankrupt 
act it is speciâlly provided that, where a preferential transfer of prop- 
erty While insolvent is <;hàrged as the act of bankruptcy relied upon, 
the pèrson against whom the pétition bas been filed is required to ap- 
pear ât the hearing with his boolcs, papers, and accounts, and sub- 
mit to aU'examination, as well as give testimony as to ail matters 
tending to establish his insolvency, and upon his failure to do so the 
burden ôf proving his solvency is thrown upon him. This is a suf- 
ficient ànsi^èr to the objection. 

To riiaintàin his solvency, the reSpondent relies upon certain book 
accounts, àggregating âbout $1,800, which, outside of the debt to 
Boyle, his brother-in-law, to whom he turned over his stock of merch- 
andisë, is the amount of his indebtedness. Thèse accounts, he claims, 
would éhable him in time to pay dollar for dollar of ail that he owes, 
but this expectation is hardly warranted by what he has further to say 
with regard to them. About one-third— $600 — is what is coming to 
him from accounts due the firm of Boyle & Coddington, which has 
been out of business for at least two years, during which time nothing 
substantiâl has apparently been collected upon them, which is very fair 
proof that they are not at posent collectible. Of the accounts on his 
own bôoks, which hâve been gathering since he has been in business 
by himselfî some are against parties who admittedly hâve no property, 
and are simply expected to ^ay because they are honest. Expecta- 
tions and reliânCes such as thèse are too uncertain to stand as property 
of value when balahcing up the assèts and liabilities of an alleged bank- 
rupt. It may be that somethihg could be realized out of them in time 
by patient and persistent efïort, but that does not satisfy the law. It 
is their value now that is to be taken, and that can be but little, under 
the circumstances. If they had any real worth, it may be well asked 
why the bankrupt did not turn them ovçr to his brother-in-law and go 
on with his store instead of transferring his whole stock of merch- 
andise, which put him out of business. 

The exceptions to the report of the référée are overruled, and an ad- 
judication directed in accordance with his recommendations. 



In re HUNT et al. 

(District Court, N. D. lowa, 0. D. November 5, 1902.) 

1." Bankruptcy— Involuntart Pétition— Signin» and Vérification bt At- 

TORNBY. 

TUe attorney o( a credltor may sign his cUent's name to a pétition in 
Involuntary bankruptcy, and may verif y the same, where he is shown 
to hâve knowledge of the facts stated thereln. 

In Bankruptcy. On motion to dismiss pétition because insuffi- 
ciently signed and verified. 

T 1. See Bankruptcy, vol. 6, Cent. Dig. g 128. 
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C, A. Hunt and M. A. Hunt, pro se. 

John A. Senneff and John Hammill, for creditors. 

SHIRAS, District Judge. In this case a pétition in involuntary 
bankruptcy was filed by certain creditors, the same being verified by 
the oath of the attorney at law and agent of the petitioners, by whom 
the names of the petitioners are signed to the pétition, and who states 
in the vérification that he is the duly authorized agent of the petition- 
ers, and has knowledge of the facts recited in the pétition. 

In gênerai order in bankruptcy No. 4 (89 Fed. iv) it is provided 
that: 

"Proceedings in bankruptcy may be conducted by tbe bankrupt In person 
in bis own bebalf, or by a petitioning or opposing creditor; but a creditor 
will only be allowed to manage before the court his individual interest. 
Every party may appear and conduct the proccedings by attorney, who shall 
be an attorney or counsellor authorized to practiee in tbe circuit or district 
courts." 

In clause g of section i of the bankrupt act it is provided that the 
word " 'créditer' shall include any one who owns a demand or claim 
provable in bankruptcy and may include his duly authorized agent, at- 
torney or proxy." 

Thèse provisions are ample to anthorize the signing of the names 
of the creditors to the pétition by their attorney and agent, as was 
done in this case. In section 18 of the act, which deals with the mode 
of procédure in involuntary cases, it is enacted that "ail pleadings 
setting up matters of law shall be verified under oath." As it is not 
declared that the pétition shall be verified by the creditor in person, 
the vérification will be sufficient if made by the agent or attorney rep- 
resenting the creditor, it being made to appear that the afîiant has 
knowledge of the facts verified. 

The motion to dismiss the pétition filed in this case is therefore 
overruled 



SLOAN V. UNITED STATES. 
(Circuit Court, D, Nebraska. October 31, 1902.) 

InDIANS— SniTS ÏOR AlLOTMEKTS of LaNDS— SpBCIAL JORISDICTION OF ClR- 
C0IT COUKT. 

Act Aug. 15, 1894 (28 Stat. 305), amended by Act Feb. 6, 1901 (31 Stat. 
760), conferring upon the circuit courts "jurisdiction to try and détermine 
any action, suit, or proceeding arising within their respective jurisdictions, 
Involving the right of any person, in whole or in part of Indian blood or 
descent, to any allotment of land under any law or treaty," and further 
providing that any one in whole or In part of Indian blood, who elaimed 
"to hâve been unlawfuUy denied or excluded from any allotment or par- 
cel of land," might bring suit in the proper circuit court for the enforce- 
ment of his rights, was intended to vest such courts with fuU authority 
to hear and détermine every question arising In any suit brouglit by a 
claimant to an allotment; and the fact that such questions hâve been 
deeided by the land department adversely to the claimant neither affects 
the court's jurisdiction nor concludes it on any matter of law or fact. 
Same— Construction of Acts and Contbntioks. 

In constming treaties or conventions made with the Indians, the terms 
"half blood" aud "mixed blood" are to be given their ordinarily under- 
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stood meaning, and no distinction can be drawn between those who 
dérive thelr Indtian blood froin the mother and tbose who dérive it from 
the father. 

a Samb— Lands of Omaha. Tkibb— Act Pkotiding fob Allgtmbnts in Skt- 

ERALTY. 

Act Aug. 7, 1882 (22 Stat. 341), relatlng to the lands of the Omaha 
trlbe of Indlans In Nebrasl^a, and providing that with the consent of the 
tribe allotments in severalty should be made from certain lands within 
Its reisefVation, superseded ail prevlous législation on the subject, and 
dealt wlth the trlbe as it existed at the date of the act; and the right 
to allotments thereunder Is not conflned to such persons as were members 
of the tribe at the date of the treaty ol March 7, 1865, and entitled to 
allotments under its provisions. 

4. Samb— CoKSTROCTioN— Pbrsons of Mixbo Blood. 

Such act makes no distinction, wlth respect to the rlght to an allot- 
ment, between Indlans of the fuU blood and those of mixed blood, who 
were at the time Hving on the réservation in the tribal relation, but 
does not confer such right, as one which is legally enforceable, upon 
persons who were not so llvlng in the tribal relation, merely because they 
are of mixed blood. 

5. SaMFS— NONRESIDENTS OF RESERVATION. 

A libéral construction should be glven the act, however, to efCectuate 
Its purpoSe, whIch was to encourage the Indlans to break up the tribal 
relation, and adopt the habits of clvllized life; and persons of mixed 
blood, who, although not living on the réservation, were recognized by 
the tribe as members thereof, and hâve been formally declared such by 
the tribe in council or the équivalent, may properly be given allotments; 
but on the question whether they hâve been so recognized the courts 
wiU foUow the rullngs of the land department 

6. Same. 

A person of mixed blood, who dld not réside upon the réservation at 
the date of the passage of the act, could not, by coming thereon after- 
ward, . although prior to the time when the tribe gave the consent re- 
quired to render the act effective, become a member of the tribe, and 
entitled to the beneflt of the act, nnless hls application for membership 
was approved, and he was recognized by the trlbe as a member. 

7. Same— Prior Allotment to Half-Breeds— Childrbn op Allottebs. 

Half-breed members of the tribe who secured allotments of land in 
severalty in the Nemaha réservation under the terms of the treaty of 
1830 are not entitled to a second allotment under the act of 1882, al- 
though at the time of Its passage they were residlng on the réserva- 
tion in the tribal relation; but the fact of such prior allotment does 
not affect the rights of the children of an allottee, which, under the lat- 
er act, are Independent of those of thè parents. 

8. BaME— QUANTITY OF LAND. 

The quantlty of land to which an allottee is entitled under the act of 
1882 and tbe amendatory act of March 3, 1893 (27 Stat. 630), which Is 
dépendent on whether or not he is the head of a famlly, or his or her 
âge, if single, Is to be determined by his status at the time when the 
allotment Is made, and not at the date of the act. 

9. Samb— lNHKRiTÀf«cE from Allottbe— Dbath bbforb Issuancb of Patent. 

Under section 6 of the act of 1882, providing that the law with respect 
to descent In force in Nebraska shàU apply tO the lands allotted after 
patents thèreïor hâve been executed and delivered, an allottee has no 
title to the lànfl allotted, prior to the Issuance of a patent therefor, 
which wlll descend to his helrs In oasç of hls death, but the land In that 
case remaînè a part of the tribal property. 

This case, with 24 others in favor of différent plaintiffs, were sub- 
mitted to tlâe court at the same time, and are ail disposed of in the 
following opinion. 
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Thomas L. Sloan, Charles E. Clapp, H. C. Brome, and Anderson 
& Keefe, for plaintiffs. 

John L. Webster and W. S. Summers, U. S. Dist. Atty., for défend- 
ant. 

SHIRAS, District Judge. Thèse several suits, the United States 
being the défendant therein, are brought under tlie provisions of the 
act of congress approved February 6, 1901 (31 Stat. 760), which en- 
acts: 

"That ail persons who are In whole or in part of Indlan blood or descent 
■who are entitled to an allotment of land under any law of congress, or who 
claim to be so entitled to land under any allotment act or under any gi-ant 
made by congress, or who claim to hâve been unlawfully denied or exeluded 
from any allotment or any parcel of land to which they claim to be lawfuUy 
entitled by virtue of any act of congress, may commence and prosecute or 
défend any action, suit or proceeding in relation to their right thereto In 
the proper circuit court of the United States; and said circuit courts are 
hereby given jurisdiction to try and détermine any action, suit, or proceeding 
arising wlthin their respective jurisdictions, involvlng the right of any per- 
son, in whole or in part of Indian blood or descent, to any allotment of land 
under any law or treaty, and in said suit the parties thereto shall be the 
claimant as plaintifC and the United States as party défendant." 

The plaintiffs in the several cases aver, in substance, that they are 
in part of Indian blood, being members of the Omaha tribe, and are, 
therefore, entitled to allotments of land in the réservation of that 
tribe situated in Thurston county, in the state of Nebraska ; that their 
applications for allotments hâve been unlawfully denied them by the 
officers and agents of the United States charged with the duty of al- 
lotting the lands of that tribe in severalty, and therefore they invoke 
the jurisdiction conferred upon the court by the act of congress just 
cited for the ascertainment and enforcement of their rights. On be- 
half of the government it is contended that the provisions of the act 
of congress of February 6, 1901, above cited, do not confer upon 
the courts jurisdiction to review or vacate the décisions rendered by 
the interior department upon the applications of the several plain- 
tiffs herein, nor to hear and détermine whether the plaintiffs are 
members of the Omaha tribe in such sensé that they are entitled to 
allotments in severalty of portions of the tribal réservation. This 
construction of the act practically defeats the évident purpose of the 
enactment, which is to provide a method for enabling" parties, whose 
claims to allotments hâve been denied by the department, to obtain 
an adjudication upon their rights in the proper courts. While due 
weight must be given to the rulings and décisions of the department 
as affecting the merits of the cases, yet it cannot be held, in view of 
the express terms of the act of congress, that the rendition of a dé- 
cision in a given case adverse to the claim of a particular person 
prevents the proper court from taking jurisdiction over a suit 
brought by such person to establish the right or claim denied to him 
by the action of the department. Sloan v. U. S. (C. C.) 95 Fed. 193 : 
Smith V. He-yu-tse-mil-kin (C. C.) iio Fed. 60. When the case of 
Sloan V. U. S. was before the court upon demurrer to the bill, it was 
held, in substance, that the act of 1882 (22 Stat. 341) was intended 
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to take the place of the previqus ;acts and treaties proyiding for the 
aïlotment in séveralty of the làncls formïng the Omaha réservation, 
and I Eee no sufficient reason fgr departing from that conclusion, and 
therefore the fundamental question to be solved is as to the persons 
who, under the terms of that act, are entitled to claim allotments in 
séveralty. Section 5 of the act provides as follows ; 

"That with the consent of said Indians as aforesaid, the secretary of the 
interlor be and he Is hereby authorieed, either through the agent of said 
tribe or such other person as he may deslgnate, to allot the lands lying 
east of the right of way granted to the Sioux Oity and Nebraska Bailroad 
Company, under the agreement of Aprjl 19th, 1880, approved by the Acting 
Secretary of the Interlor July 27th, 1880, in séveralty to the Indians of said 
tribe In quantity as follows: To each hgad of a family, one quarter of a 
section; to eûch single person over elghteen years of âge, one eighth of a sec- 
tion; to each orphan child, under eighteen years of âge, one eighth of a 
section; and to each other person under elghteen years of âge, one-sixteenth 
of a section; which allotments shall be deemed and held to be in lien of 
the allotments or assignments, provided for In the fourth article of the treaty 
with the Omahas, coneluded March 6, 1865, and for which, for the most 
part, certiflcates In the names of Indiyidual Indians to whom tracts hâve 
been assigned, hâve been issued by the commissioner of Indian afCairs, as 
in said article provided; provided, that any Indian to whom a tract of land 
has been assigned, and certifleate Iseued, or who was entitled to reçoive the 
same, under the provisions of said fourth article, and who has made valuable 
improvementS thereon, and any Indian who being entitled to an assignment 
and certifleate under said article, has settled and made valuable improve- 
ments uppn a tract assigned to any Indian who haS never occupied or im- 
proved such tract; shall hâve a préférence right to sélect the tract upon 
which hls improvementS are situated, for aïlotment under the provisions of 
thls section: provided further, that ail allotments made under the provisions 
of this section shall be selected by the Indians, heads of familles selecting 
for their minor children, and the agent shall sélect for each orphan child; 
after which the certiflcates issued by the commissioner of Indian afifairs as 
aforesaid shall be deemed and held to bè nul! and void." 

Counsel for the United States earnestly contend that this section 
must be read in connection with the limitations found in article 4 of 
the treaty of 1865 (14 Stat. 667), which déclares that: "The Omaha 
Indians being désirons of prompting settled habits of industry and 
enterprise amongst themselves by abolishing the, tenure in common 
by which they now hold their lands, and by assigning limited quanti- 
ties thereof in séveralty to the members of the tribe, including their 
half or mixed blood relatives now residing with them, to be culti- 
vated and impFoved for their own use and benefit, it is hereby agreed 
and stipulated that the remaining portion of their présent réserva- 
tion shall be set apart for said purpose;" and that, so reading it, allot- 
ments under the act of 1882 can be made only to the mixed blood 
relatives who were on the réservation when the treaty of 1865 was 
adopted. I can see no good reason for adopting this view of thèse 
statutes, The treaty of 1865 smadp provision for the aïlotment in 
séveralty to "members of the tribe," it being declared that the half 
pr mixed blood relatives thçn residing on the réservation should be 
deemed to be members of the tribe. The treaty does not recognize 
the mixed bloods as a separate and distinct class, and does not con- 
fer any rights upon them by reason of their being mixed bloods, but 
the déclaration of the treaty in substance is that the mixed bloods 
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residing on the réservation shall be deemed to be members of the 
Omaha tribe, and as such to be entitled to the right of allotment. 
The act of I882 makes provision for the allotment of the lands of 
the Omaha tribe of Indians, and in determining who are to be in- 
cluded within this désignation weight can be given to the fact that in 
the treaty of 1865 mixed bloods residing on the réservation were de- 
clared to be members of the tribe; but it cannot be held that the 
right of allotment under the terms of the act of 1882 can only be exer- 
cised by those who could assert such right under the terms of the 
treaty of 1865. When, in section 5 of the act of 1882, it is declared 
that, with the consent of the Indians, the secretary of the interior is 
authorized "to allot in severalty to the Indians of said tribe in quan- 
tity as foUows : To each head of a family, one quarter of a section, 
to each single person over eighteen years of âge, one eighth of a 
section, and to each other person under eighteen years of âge one 
sixteenth of a section," — it was certainly not intended to limit this 
right to an allotment to the members of the tribe who were such 
in 1865. Many of the members of the tribe now upon the réserva- 
tion hâve been born since 1865, yet their right to an allotment, if 
living upon the réservation when the act of 1882 was adopted, is not 
and cannot be questioned; and by the provisions of the amendment 
contained in the Indian appropriation act of March 3, 1893 (27 Stat. 
630), it is enacted: 

"ïhat the act of Congress approved August 7, 1882, • • * be and the 
same is hereby amended so as to authorize the secretary of the interior, 
with the consent of the Indians of that tribe, to allot in severalty, through an 
allotting agent of the interior department, to each Indian woman and child 
of said tribe born since allotments of lands were made in severalty to the 
members thereof under the provisions of said act, and now living, one eighth 
of a section of the residue lands held by that tribe in common, instead of one 
sixteenth of a section as therein provided." 

Taking into considération the express provisions of the act of 1882 
and of the amendatory act of 1893, it is clear that it was not the in- 
tent of congress to limit the right to allotments in the Omaha réserva- 
tion to such persons only as could hâve asserted the right under the 
terms of the treaty of 1865. If such had been the législative intent, 
apt words of limitation to that end would undoubtedly hâve been in- 
corporated in thèse acts; but none of that import are to be found 
therein. 

The act of 1882, in the fïrst section thereof, déclares "that with the 
consent of the Omaha tribe of Indians, expressed in open council, 
the secretary of the interior be, and hereby is, authorized to cause 
to be surveyed," etc. ; and in section 5 it is declared "that with the 
consent of said Indians as aforesaid the secretary of the interior be 
and is hereby authorized * * * to allot the lands," etc. The 
tribe whose consent was to be obtained was the Omaha tribe as it 
existed in 1882, and not the tribe of 1865. The allotment in severalty 
was not to be made to the members of the tribe living in 1865, but 
to the members living in 1882. The purpose of the government in 
inducing the Indians to take allotments in severalty was to provide 
for the breaking up of the tribal relation, and to place the several 
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mèmbera offitlje tribe in such condition that they would be enabled 
to gain a support for themselves and their families by the cultivation 
and Use: of the allotments. Unquestionably the parties entitled to 
allotments under the act of 1882 were the members of the tribe as 
it then existed, and the question to be determined : is whether the 
several claimants who are the plaintiffs in the cases now before the 
court were in fact members of t.he tribe when the act of 1882 took 
efïect. Counsel for the government contend that in determining 
the status of the plaintififs the rule of the common law must be ap- 
pUed that chiidren of freeborn parents take the légal status of the 
father ; and therefore in thèse cases chiidren of a white father and 
Indian mother must be held to be whites, and as such to be dis- 
qualified from sharing in the tribal property belonging to the Indians. 
In the several treaties entered into between the United States and 
the Omahas fréquent référence is made to half bloods and mixed 
bldods, but in none is there a distinction made between those deriv- 
ing their Indian blood from the mother and those deriving it from 
the father. It is not to be supposed that the Indians, when called 
upon to agrée to an allotment of their lands under the provisions of 
the treaty:of 1865 and the act of 1882, had knowledg« of the artificial 
rule of the common law, which, if it was applied in thèse cases, would 
require the ruling that a half blood residing with the tribe, the child 
of a white father and an Indian mother, could not be deemed to be 
of mixed Indian blood, whereas a child of an Indian father and a 
white mother would be lield to be of Indian blood, and therefore 
entitled to share in the tribal property. As ordinarily understood by 
white people, a person of white and Indian parentage is deemed to 
be a mixed blood, without regard to the source of the Indian blood. 
In other words, in common parlance the child of a white father and 
an Indian mother, as well as a child of an Indian father and a white 
mother, are equally of mixed blood ; and therefore, when, in a con- 
vention with the Indians, half or niixed bloods are included, no dis- 
tinction can be drawn between those who dérive the Indian blood 
from the mother and thOse who dérive it from the father. Thus, in 
Jones V. Meehan, 175 U. S. i, 20 Sup. Ct. i, 44 L. Ed. 49, it is said 
by the suprême court : 

"In construlng any treaty between the TJnlted States and an Indian tribe, 
* * * the treaty must, therefore, be construed not according to the tech- 
nlcal meaning of Its words to learned lawyers, but in the sensé In whlch they 
would naturally be understood- by the Indians." 

As further évidence that it is not the intent of congress, in de- 
termining the status of mixed bloods, that the technical rule of the 
common law should govern, référence may be made to the gênerai 
Indian appropriation act of Jurie 7, 1897 (30 Stat. 90), wherein it is 
declared: 

"That ail chiidren, born of a marriage heretofore solemnized between a 
white man and an Indian woman by blood and not by adoption, where sald 
Indian woman is at this time, or was at the time ot her death, recognized 
by the tribe, shall bave the same rights and privilèges to the property of 
the tribe to which the mother belong, or belonged at the time of her death, 
by blood, as any ôthër rûeiober of the tribe, and no prior act of congress 
shall be construed as to debar such child of such right." 
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As I construe the act of 1882, it was the intent thereof to establish 
by the terms of that act the rules to be foUowed in allotting the lands 
of the Omaha tribe. In the treaty of 1865 provision had been made 
for allotmehts in severalty, and for the issuance of certificates by the 
commissioner of Indian affairs to the allottees; it being provided that 
to each head of a family there should be assigned not to exceed 160 
acres, and to each maie person of 18 years or upwards, without a 
family, a tract not exceeding 40 acres. It does not appear that mucL 
progress in making allotments had been made under this treaty, and 
in 1882 congress again dealt with the situation by thie adoption of the 
act of June 7th of that year. The act provides that, with the consent 
of the Omaha tribe of Indians, the secretary of the interior is author- 
ized to allot the lands lying east of the right of way granted to the 
Sioux City & Nebraska Railroad Company "in severalty to the In- 
dians of said tribe in quantity as f ollows : To each head of a family 
one quarter of a section ; to each single person over eighteen years 
of âge, one eighth of a section ; to each orphan child, under eighteen 
years of âge, one eighth of a section; which allotments shall be 
deemed to be in lieu of the allotments or assignments provided for in 
the fourth article of the treaty with the Omahas, concluded March 
6, 1865"; it being further provided that any Indian who had made 
improvements upon any tract assigned under the treaty of 1865 
should hâve the préférence right to sélect such tract for allotment 
under the act of 1882, and that, when the allotments had been made, 
the certificates issued by the commissioner should be null and void.. 
provision being made for the issuance of patents to the allottees. 
It thus appears that, based upon the consent of the Omaha tribe, 
the provisions of the treaty of 1865 with respect to the allotment of 
the lands in severalty are superseded by the provisions of the new 
agreement or convention evidenced by the act of 1882, and therefore 
the rights of the plaintiflfs to allotments must be adjudged according 
to the true intent and meaning of that act, and the right to an allot- 
ment of a person coming within the terms of that act cannot be right- 
fully denied him simply because he could not bring himself within the 
terms of the treaty of 1865. Under that treaty no woman, unless 
she was the head of a family, and no child under the âge of 18, was 
entitled to an allotment, whereas under the act of 1882 each single 
person, regardless of sex, over 18, is entitled to one-eighth of a sec- 
tion, and each orphan child under 18 is entitled to a like amount, and 
each other person under 18 is entitled to one-sixteenth of a section. 
Thèse radical changes m the terms of the act of 1882, as well as the 
provisions therein- contained that the certificates issued by the com- 
missioner under the provisions of the treaty of 1865 are to be deemed 
to be null and void, clearly justify the conclusion that recourse must 
be had to the act of 1882 in determining who are entitled to allot- 
ments in severalty on the réservation belonging to the Omaha In- 
dians, and that limitations found in previous acts or treaties, but 
not repeated in the latter act, cannot be read into it, in order to 
defeat the rights of one who fairly comes within the terms of the 
latest convention between the Indians and the government, as evi- 
denced by the act of 1882. Thus we reach the question of the con- 
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Structibn to be givèntoJtlieterms usediii that act, wrhereby provision 
is lîiade-for the àllotmentin ;severalty:to the Indians of the tribè of 
portions o{ the réservation occupiedby them. 

«EoMhsel for the government strongly contend that the court is 
practically botind to follow the rulings and décisions of the depart- 
ment oi the interior in thèse cases, upon two grounds: First, that 
the'. construction givenby the department charged with the duty of 
supervising the afïairs of the Indians to the statutes and treaties 
dealiflg therew'ith.areehtitled to great weight, and in doubtful cases 
shbiiild control. the |udgnient of the court; and, second, that the 
rightS' of -the claimants ptesent cases of mixed questions of law and 
fact, which prevents the court from considering the same under the 
reéogâized rule that courts will not re-examine questions of fact de- 
cidèd by the department in the disposition of the lands placed in its 
chargé, but are Hmited to a considération only of qiiestions of law. 
When COngress adopted the act of August 15, 1894, and amended it 
by the act of February 6, 1901, conferring upon the circuit courts of 
the liJnited States "jurisdiction to try and détermine any action, suit, 
or proteéding arising within their respective jurisdictions involving 
the right of any person,Jn whole or in part of Indian blood or 
descent, to any allotment of land under any law or treaty," and fur- 
ther provided that any one in whole or in part of Indian blood or 
descentj who claimed "to hâve been unlawfuUy denied or excluded 
from any allotment or parce! of land," might bring suit in the proper 
circuit court for the enforcement of his rights, it certainly must hâve 
been the législative intent to confer upon the courts full authority 
and right to hear and détermine every question arising in any suit 
brought by a claimant to an allotment. Thèse acts were adopted by 
congress because it was brought to its attention that many persons, 
claiming allotments, had been denied that right by the department, 
and it was sought to make provision for a method whereby such 
pèrsons could reassert their claimsbefore a judicial tribunal. The 
real purpose of the acts ' conferring jurisdiction upon the courts in 
this class of cases would be practically nullified if the contention of 
counsel should be sustained to the effect that in ail cases wherein 
the department had ruled against the claimant the courts are bound 
to follow the décision of the department. The remédiai intent of the 
législation in question must be given fair and full force, and this im- 
poses upon the court the duty of hearing and deciding ail questions 
of law and fact necessary to the full considération and détermination 
of the rights of the sevferal claimants. 

The first question presented for considération is' the construction 
to be given to the act of 1882 in ascertaining the class of persons 
entitled to allotments under its provisions. As already stated, I 
cannot concur in the view that only those entitled to allotments un- 
der the provisions of the treaty of 1865 can claim the right under the 
act of 1882. The latter act was intended to deal with the situation 
as it existed at the time of its passage. At that time there was in 
existence the Gmaha tribe of Indians, inhabitirtg their réservation 
in Thurston county, Neb. The earnest désire of the government was 
to bring about the abolition of the tribal system and community of 
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property, and to tliat end provision was made for the allotment of tlie 
tribal lands in severalty among the Indians constituting the tribe. 
If such a construction should be put upon the act that a portion of 
the persons of Indian blood residing on the réservation in the tribal 
relation should be excluded from the right to an allotment, it would 
follow that thèse persons would be deprived of the benefit they en- 
joyed as members of the tribe, without receiving any share in the 
tribal land, — an unjust resuit, which certainly cannot be defended 
upon the words of the act, or upon a fair construction of its real 
purpose. It certainly was not the purpose of the government, in 
seeking to bring about the severance of the tribal relation through 
the allotment of the lands in severalty, to sever such relation in any 
case without awarding compensation through an allotment in sever- 
alty. It was certainly well known to congress, when that act was 
adopted, that the Omaha tribe was not composed alone of Indians of 
the full blood, but that there were then upon the réservation, living 
with the tribe, many half or mixed bloods. The reasons for award- 
ing to thèse persons lands in severalty in order to sever the tribal 
relation were just as strong as in case of the full bloods, and there is 
nothing in the language of the act that necessarily restricts the right 
to an allotment to the full bloods alone. Indeed, counsel for the 
government admit that there are mixed bloods who are entitled to 
an allotment, but their contention is that only those mixed bloods 
who were on the réservation in 1865 are entitled to allotments. Un- 
der the treaty of 1865 the mixed-blood members of the tribe were 
entitled to allotment, and I can see no sufficient reason for holding 
that congress intended to exclude such members when enacting the 
act of 1882. As already said, that act was intended to deal with the 
situation as it then existed, and to provide for allotment to the mem- 
bers of the tribe who would otherwise be deprived of their existing 
tribal rights. As I construe the act of 1882, it was not intended to 
make a distinction, with respect to the right to an allotment, between 
Indians of the full blood and of mixed blood residing on the réserva- 
tion in the tribal relation, with one exception, to be hereafter noticed ; 
but I am further of the opinion that this right is not possessed by 
the mixed bloods who were not living on the réservation as members 
of the tribe when the act of 1882 was adopted. As was well said by 
Commissioner Price in a letter of instructions issued under date of 
October 5, 1883: 

"It wouM be absurd to contend that the treaty o( 1865, or the more récent 
act of congress, under which the allotments are being made, were intended 
as a gênerai invitation to ail persons everywhere, who might he able to prove 
the existence of a drop or more of Indian blood in their veins, to repalr to 
the réservation and sélect an allotment. Manifestly, such was not the in- 
tention, nor will any such construction be admitted In making the allot- 
ments." 

It may be that in some exceptional cases persons might be recog- 
nized to be members of the tribe, and as such to be entitled to al- 
lotments, although not upon the réservation when the act of 1882 
took efïect; but such récognition should be hmited to those persons, 
if any, whom the tribe clearly deemed to be members. It must be 
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kept in mînd that în the adoption of the act of 1882 the congress was 
not granting or donâting the property of the United States, which 
would justify the application of a strict rule of construction in favor 
of the United States. The act of 1882, as well as the treaty of 
1865, is a convention between the Omaha tribe and the government, 
whereby, with a viéw to encourage the Indians in the habits of civ- 
ilized life, provision was made for breaking up the tribal relation 
through the allotment of portions of the réservation in severalty. 
Therefore it seems to me that the department would be justified in 
making allotments, not only to the actual résident members of the 
tribe, but to such others as the tribe, acting in open council, or the 
équivalent, should déclare to be members of the tribe, and entitled 
to share in the allotment of the tribal land. Such allotments, how- 
ever, would be matters of favor, depending upon the action of the 
tribe, and not upon the rights created by the act of 1882 ; and there- 
fore claimants who cannot bring themselves within the provisions of 
the act of 1882 by showing that when that act took eflfect, they were 
residing on the réservation in the tribal relation, but who claim that, 
as a matter of fact, they were recognized by the tribe to be members 
thereof, cannot rightfuUy expect that the courts will refuse to accept 
and foUow the ruhng of the department upon the question of such 
récognition. The agents charged with the duty of making the al- 
lotments, who visit the tribe, havè a much better knowledge of the 
action taken by the tribe than can be gained by the court; and 
their décision upon a fact of this nature, especially when duly af- 
firmed by the officers of the interior department, should ordinarily 
be accepted as conclusive. In the numerous reports of the alloting 
agents introduced in évidence in thèse cases it is reported that none 
of the several claimants are recognized by the tribe as members en- 
titled to allotments, and thèse findings of fact hâve been approved 
by the secretary of the interior, and they will, for the reasons stated, 
be accepted as final by this coUrt in the further considération of 
thèse suits. 

It is further contended on behalf of plaintiiïs that the act of 1882 
did not take effect until the consent of the tribe was obtained thereto, 
and therefore ail mixed bloods who had returned to the réservation 
at that date are to be deeined to be within its terms, the same as 
though they were résidents on the réservation in 1882. It is shown 
in the évidence that a spécial agent to make the allotment was sent 
to the réservation in the early part of 1883, and the assent of the 
tribe to the provisions" ot the act had evidently been had by that 
time. Eyen if it should not' be properly held that the rights of the 
parties are to be determined by the actual situation as it existed on 
the 7th day of August, i;882, being- the date of the adoption, by con- 
gress, of the act in question, yet it cannot be held that a mixed blood, 
who was not at that date an actual résident of the réservation, could 
make hîmself a member bî the tribe in such sensé as to entitle him 
to the rights created by thë act of 1882, by simply coming upon the 
réservation, it not being shown that his action was approved by the 
tribe acting thereon. If the tribe had recognized and approved the 
application of a particulàr Indian, their action would hâve resulted in 
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his application being recognized bj'' the alloting agent, but, in the 
absence of such récognition, it must be held that a mixed blood 
who was not a résident, in the tribal relation, of the réservation, 
when the act of 1882 was adopted by congress, could not force the 
tribe to recognize him as a member entitled to share in the allotment 
by coming upon the réservation, even though he did so by invitation 
of his relatives in the tribe. 

A further question necessary to be considered is the efïect to be 
given to an allotment made under the terms of the treaty of 1830, 
whereby what is known as the "Nemaha Réservation" was assigned 
for the use and occupancy of the half-breeds of the tribe, it being 
therein provided that "the président of the United States may here- 
after assign to any of the said half breeds, to be held by him or them 
in fee simple, any portion of said tract not exceeding a section of 
six hundred and forty acres to each individual." It cannot be held 
that it was the intent and purpose of this section of the cited treaty 
to confer upon the half-breeds of the tribe a greater interest or right 
than was possessed by the full bloods ; and yet that would be the 
practical resuit if it should be ruled that a half-breed, after reaping 
the benefit of an allotment in the Nemaha réservation, should also 
be entitled to a further allotment in the présent réservation ; and, 
without further élaboration of the reasons for so ruling, I hold that 
ail mixed bloods who hâve secured allotments in the Nemaha réser- 
vation are debarred from an allotment in the Thurston county réser- 
vation. Where, however, a mixed blood was living in the tribal re- 
lation upon the présent réservation when the act of 1882 took efïect, 
his right to an allotment, as a member of the Omaha tribe, would not 
be defeated because his parents, or either of them, had secured an 
allotment in the Nemaha réservation. Being of the mixed blood, 
and being in fact an actual résident in the tribal relation upon the 
réservation, he must be deemed to be an Indian of the Omaha tribe ; 
and, as he had not received an allotment under the treaty of 1865, 
his rights under the act of 1882 cannot be defeated because his par- 
ents may liave reaped the benefit of an allotment. Thus, under the 
express terms of the act of 1882, the heads of a family are entitled to 
an allotment, and so, also, are their children. In other words, under 
the act of 1882 the fact that an allotment under that act has been 
made to the parent does not defeat the right of the child to a personal 
allotment. This right of the child is not derived from the allotment 
right of the parent, nor is it property inherited from the parent, but 
it is a Personal right conferred upon the individual because he is in 
fact an Indian of the Omaha tribe. If an allotment under the act 
of 1882 to the parent will not defeat the right of the child to a per- 
sonal allotment, I can see no good reason for holding that an allot- 
ment to the parent under any previous act should be given that ef- 
fect. 

As the act of 1882 and the amendatory act of 1893 give to the 
heads of familles one-quarter of a section, and to ail others one- 
eighth, the question arises whether the quantity to be allotted in a 
given case is to be determined by the status of the claimant at the 
date of the act or at the time when the allotment is made. By sec- 



294 118 FEDERAL REPORTER. 

tion 5 of the act of 1882 it is provided that the secretary of the in- 
terioir is authorized to allot the lands in severalty. It is not de- 
claired that "there is hereby granted crf. allotted to each head of a 
family or other person" so much land, which language, if used, might 
possibly be construed to be an allôtment then taking efifect ; but the 
provision is that. the secretary of the interior, through agents to be 
by him selected, is to ttiake an allôtment in the future, and the fair 
construction of this provision is that the status of the parties when 
the allôtment is made or claimed détermines the quantity to be as- 
signed. This I understand is the rule foUowed by the agents of the 
departihent in making allotments from time to time, and is the rule 
that will be adopted in dealing with the cases novir before the court. 

Haviïig thus considered the questions of law pertaining to the 
casés in gênerai, it wiîl be necessary to détermine in each case, from 
the fàcts thereof, the rights of the claimant under the construction 
given to the treaties ànd àcts governing the situation as hereinbefore 
outlined, each suit beiàg indicated by the name of the plaintifï therein. 

Thomas L. Sloan : Claîmànt is a mixed blood, one-eighth Indian. 
Is the grahdsdn of Margaï-et Sloan, the daughter of Michael Barada, 
a fuU-blôod white man; and Taeglaha Haciendo, a full-blood Indian 
woman of the Omaha tribe. Margaret married one Thomas Sloan, 
a white rnan, in St. Louis ; and in 1857, with her husband and children, 
came to the Nemaha réservation, and was allotted 320 acres there- 
from. In 1881 Margaret Sloan, with her grandson, Thomas L. 
Sloan, came to the présent réservation, and they were résidents there- 
of when the act of 1882 was adopted. Thomas L. was educated by 
the United States government at the school at Hampton, Va., and, 
while the évidence shows that he is by habit, mode of life, and édu- 
cation a white man, that fact does not deprive him of the right to 
claim an allôtment under the act of 1882, as he was at the date of its 
adoption living on the réservation, and is in fact of mixed blood. 
Being a married man, he is entitled to an allôtment of 160 acres. 

No. 174, John M. Sloan, Artemesia Frost, and Thomas L. Sloan: 
In this case plaintîfïs claim as the heirs at law of Margaret Sloan, 
averring that during her lifetime, and while residing on the présent 
réservation, she selected the land in the bill described for allôtment 
purposes, and that upon her death, in 1898, the plaintîfïs, as her 
heirs, succeeded to hér rights. The évidence shows that Margaret 
Sloan received an allôtment of 320 acres in the Nemaha réservation, 
which debarred her from claiming a further allôtment. Further- 
more, Margaret Sloan nevCr obtàined a patent or certificate convey- 
ing to her a title to a spécifie pièce of land. Even though it might 
be true that she had, as a member of the Omaha tribe, an interest 
in the tribal land, that interest did not confer upon her heirs the right 
to demand the conveyaiice to them of this spécifie tract. In section 
6 of the act of 1882 it is dèclared that the law with respect to descent 
in force in the state of Nebraska shall apply to the lands after patents 
therefore hâve been executed and delivered. Until a patent con- 
firming a previous sélection has been executed and delivered, the 
lands included therein would remain part of the tribal property, so 
far as the right ôf inheritance is concerned ; and, as I view the situa- 
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tion, Margaret Sloan, at the date of her death, was not vested with 
the title to the land she was occupying in such sensé that her death 
devolved or vested any title thereto in her heirs, but the land re- 
mained part of the tribal property. Under thèse circum stances 
plaintiffs hâve failed to show a right to or title in the land claimed by 
them, and their bill must be dismissed on the merits, and at their 
cost. 

No. 175. Garry P. Myers: Being of mixed blood, and a résident 
of the réservation in 1882, Myers is entitled to an allotraent, and his 
right thereto is not seriously questioned by the department, but the 
debatable point in the case is as to the amount to which he is en- 
titled. It is averred in the answer in this case that Myers claimed to 
hâve selected the land for allotment in 1892, he being then a single 
man, of about 18 years of âge, and therefore he is entitled to 80 
acres only. The stipulation of facts in the case shows that Myers, 
by marriage, became the head of a family on March 5, 1893, and that 
he entered upon the occupancy of the quarter section claimed by him 
in the spring of 1894. I do not find in the record any évidence to 
sustain the averrment in the answer that Myers made his sélection in 
1892, and under the facts stated in the stipulation it must be held that 
he made his sélection in the spring of 1894, at which time he was the 
head of a family, and entitled to an allotment of 160 acres. The 
évidence further shows that Myers had occupied and improved the 
160 acres by him selected in such sensé that under the provisions of 
section 5 of the act he is entitled to be preferred over any other claim- 
ant, and the allotment of 80 acres of the land in question to Taehena 
Webster was, therefore, an error on part of the agent, Myers being 
entitled to the whole quarter section. A decree in this case will 
therefore be entered estabUshing Myers' right to the 160 acres de- 
scribed in the bill. 

In ail the other cases submitted to the court, being Nos. 265, 266, 
267, 268, 269, 362, 363, 364, 365, 460, 461, 462, 502, 503, 504, 505, 
506, 507, 508, 509, 574, and 579, docket T, the several plaintififs there- 
in hâve failed to show themselves entitled to the benefit of the allot- 
ment provisions of the act of 1882, as construed in the foregoing opin- 
ion, and therefore in each case a decree will be entered disraissing the 
bill on the merits, at the cost of the plaintifï therein. 
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SAME V. MURPHY et al. 

(Circuit Court, W. D. Missouri, O. D. October 21, 1902.) 

Nos. 2,253, 2,254, 2,255. 

RiPARIAN RiGHTS— ACORETION AND RELICTIOS— LATERAL LiMITS OF RiGHT. 

A rlparian owner on a river is entitled to the land made by accretion 

or rellctlon in front of his property, and contiguous thereto, according to 

his shore Une. His right cannot be extended laterally so as to exclude 

other rlparian owners above or below him from access to the river. 

Samb — Law Governing — Islands. 

An Island in a navigable river, which had been surveyed prior to the 
admission of the state, so long as it remained undisposed of by the 
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United States, was govemed by the rules of the common îaw wlth respect 
to rlparlân rlghts and the effect of érosion or submergence, and not by 
the ûw of the state. 

8. iSAMB-^EFFECT OP StjBMBROENCB OF ISIiAND— RelICTION. 

IBland No. 42 in the Missouri river, wlthin the présent state of Mis- 
souri, was surveyed by the United States in 1820, and then contained 
about 50 acres. Subsequently during floods It was submerged, and a 
portion of the surface was washed away; but on the subsldence of the 
■jFaters a portion of It reappeared, and at no time wasit washed away to 
the levèlof thé bed ot the river, a channel remalning between the island 
and the westbanli of fhe river. About 1880 the river eut a new channel, 
commenclngàbpve the island, and retuming to the old channel below it, 
making a curve to tlie eastward, which Inclosed about 1,100 acres, and 
Jeavlng the old channel and the Island dry. Thereaf ter plalntiff entered 
the island as public land, and received a patent therefor açcording to the 
original survey. Under the law of Missouri the title of riparian owners 
on a navigable stream extends only to the water Une. Eeld, that the title 
of the United States to the island was not lost by the érosion or sub- 
mergence, and that, by its eonveyance after It reappeared on the reliction 
of the waters, plalntiff took title thereto with the additions made by 
alluvlon and accretion. 

i. Same— Accretion. 

A considérable dépression existed between the island and the former 
west bank of the river, where the channel had originally been. Held, that 
the center of such channel constituted the new boundary between the 
island site and the tract of land lying on such bank, and the new lands to 
the eastward, reaching to the new channel, were accretions to the Island; 
not extending, however, farther to the north or south than the extremities 
of the island açcording to the original survey. 

At Law. Actions of ejectment. 

Thèse are three separate actions ot ejectment for the recovery of Island 
No. 42 in the Missouri river, located in section 19, township 46, range 13 W. 
of the flfth P. M., containing 48.62 acres, açcording to the United States sur- 
vey tttereof made in 1820. The défendants owned the land bordering on the 
west bank of the river in range 14; Fred Eosemiller owning the quarter 
section farthest north; the défendant Henry G. Eosemiller, the quarter sec- 
tion next soUth; and the défendant Hugh M. Murphy, the quarter section 
farthest soutîi. The quarter section owned by Henry G. Rosemiller lay im- 
mediately west of the island. The river boundary Une thereof at the time 
of the survey of the island was about 200 yards west of the island. Between 
1870 and 1880 the channel of the river began to change about a mile and a 
half north of the Fred Rosemiller tract, over to the Boone county side, and, 
by process bf érosion, Gtit Into the Boone county shore until its course turned 
eastward, and then southèast, and then southwest, untll it re-entered the old 
channel of the river, south of the Hugh M. Mui-phy tract, forming what is 
known as "Eurêka Bend"; making a complète crescent, the apex of which 
was a mile and a half east of the original channel; thus forming in this 
crescent a body of land containing about 1,100 acres, the whole of which 
the plaintlff clalms as an accretion to Island No. 42; the défendants claiming 
it as an accretion to their lands, respectively. The plaintlff entered this island 
in 1896, and obtained from the government therefor a patent. The de- 
fendants' contention, inter alla, Is that this island was washed away by 
the floods of the Missouri river between 18Î0 and 1880, so that the channel 
of the river ran over it for such a length of thne that it should be regarded as 
a part of the bed of the river, and that the reappearance of the dry land 
therein after the change in the channel of the river became the property of 
the state, and the alluvion forming over the same, belng an accretion from 
the shore Une, belonged to the riparian proprietors; the contention of the 
plaintlff belng that the island, as such, was never obliterated, but a con- 
sidérable intégral part thereof remained Intact, and, though overflowed In 
times of great floods in the river, on the rétrocession of the high waters a 



WIDDICOMBB V. EOSEMILLEB. 297 

large portion of the Island reappeared as dry land, and that the aecreted 
lands belonged to the owner of the Island. A jury being walved, the cause 
was submitted to the court, -which made a spécial flnding of facts, which is 
toc volumlnous for publication. Sufflcient of them will appear in the follow- 
ing opinion for a proper understanding of the facts found, and the principles 
of law applled thereto. 

John Cosgrove, W. S. Pope, C. D. Corum, and John Montgomery, 
Jr., for plaintiff. 

Moore & Williams and W. M. Williams, for défendants Rosemiller 
and others. 

Silver & Brown and Eli Penter, for défendants Murphy and others. 

PHILIPS, District Judge (after stating the facts as above). As 
both parties to this controversy claim the lands between the original 
surveys and the présent river front as accretions, and the court being 
of the opinion that said new lands outside of Island No. 42 in front 
of the Fred Rosemiller tract and the Hugh M. Murphy tract are 
accretions thereto, and the only claim asserted thereto by the plaintiff 
is that they are an accretion to Island No. 42, the issues as between 
the plaintiff and Fred Rosemiller and Hugh M. Murphy must be for 
the défendants as to said aecreted lands. The rule of law, as I 
understand it, is aptly expressed by Chief Justice Ruger in Mulry v. 
Norton, 100 N. Y. 426, 3 N- E. 581, 53 Am. Rep. 206, the substance of 
which is that the riparian proprietor is entitled to the lands made by 
accretion or reliction in front of his property, and contiguous thereto, 
according to his shore line : 

"However such accretions may be commenced or continued, the right of 
one o^yne^ of uplands to follow and appropriate them ceases when the forma- 
tion passes laterally the line of his coterminous neighbor. A littoml pro- 
prietor, lilce a riparian proprietor, has a right to the water frontage belonging 
by nature to his land, although the only practical advantage of it may consist 
iii the aecess thereby afforded him to the water for the purpose of using 
the right of navigation. This right is his, only, and exists by virtue and re- 
spect of riparian proprietorship." 

This doctrine is approved by Mr. Justice Blatchford in St. Louis 
V. Rutz, 138 U. S. 226, 250, II Sup. Ct. 337, 346, 34 L. Ed. 941, as fol- 

lows : 

"The right of accretion to an island in the river cannot be extended length- 
wise of the river, so as to exclude the riparian proprietors above -and below 
such island from aecess to the river as such riparian proprietors." 

The real controversy in this case arises between the plaintiff and 
Henry Rosemiller. The contention of the plaintiff is that he is not 
only entitled to recover, in any event, 48.62 acres embraced in the 
original survey of Island No. 42, but also ail the land in front of the 
Rosemiller tract to the présent western bank of the Missouri river, as 
an accretion to the island. The défendant contends that said island 
at some time after the survey of 1820 was entirely swept away by 
floods or the process of érosion, so that for a considérable length of 
time the situs of the island was submerged and became a part of the 
bed of the river, and that, even if the dry land did at àny time thereafter 
appear within the territory of Island No. 42, the plaintiff cannot claim 
it, nor any accretions thereto, as it became the property of the state, 
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subject, hqwever, jto the acquisition by accretipn to the lands of Henry 
Rosemillei;, the riparian pfoprietor. 

Without stopping hère to discuss what the court: finds the facts to 
be respecting the effect of, thç force of the waters in the fluctuations 
of thé chànnel of the Missouri ri^er on this island, it is to be conceded 
to the contention of the défendants that Judge Gantt, speaking for 
division 2 of the suprême court df this state, in Vogelsitieier v. Pren- 
dergast, 137 Mo. 271, 39 S. W. 83, has ruled that as to an island sur- 
veyed in a navigable river, when the surface thereof is entirely washed 
away, giving place to the channel of the river, and at a subséquent 
period new land is formed vnthin the area of the original survey, the 
owner of the island does not become the owner of the new dry land, 
which is not an àccfetion, merely because it forms in the area of its 
original siïirvey. I feel constrained to challenge the applicability of 
this tulittg to the factS df this case. It was ever the settled common 
lawof England that the seas and ail navigable tributaries in which 
the tide ebbed and flowed, and ail beneath and in them of natural créa- 
tion, belonged to the crown, and that ail grants of land bordering on ' 
tide water éxtended only to the high-tide margin. This doctrine of 
the coiftnion law was imported. into this country, and made applicable 
to our inlaiid navigable streams, established or recognized as such by 
congress. Accordingly thé congress of the Uttited States has pro- 
vided that the navigable' rivers or streams in the territory of the United 
States in which lands are ëffered for sale should be deemed to be and 
remain public highways. Hence Mr. Justice Cliiïord, in Railway Co. 
V. Schurmeir, 7 Wall. 272, 288, 289, 19 L. Ed. 74, said : 

"Viewéd In 'the llght of thèse considérations, the court does not hesitate 
to décide that congress, Ih maklng the distinction between streams navi- 
gable and those lipt navigable, Intended to provide that the common-law rules 
of riparian owhership should apply to lands borderiii^ 6n the latter, but that 
the title to lands bordering oh navigable streams should, stop at the stream, 
and that ail Btlch streams should be deemed to be and remain public high- 
ways." 

Thèse réservations and common-law rules were made applicable to 
riparian prbpriétbrs to whom concessions of the public land were made 
by the goverriment. The settled doctrine of this state is that such 
riparian proprietor does not own to the main channel of the river, but 
only to the water's edge. ' Bènson v. Morrow, 61 Mo. 347; Naylor v. 
Cox, 114'îiia 232, 21 S,, W. 589; Rees v. McDaniel, 115 Mo. 145, 21 
S. W. 913; Cooley v. Golden, 117 Mo. 33, 23 S. W. 100, 21 L. R. A. 
300. 'This, being the established rule of property in this state, must 
be recQgnizéd by the fédéral courts in matters of controversy respect- 
ing titles to Uhd granted |by thé government, bordering on the river. 

Island î^ïo'. 42, in question, Was surveyed by the gênerai govern- 
ment, and thus' appropriât ed and reserved by ït, in 1820, before the 
. admission of the state into the tjnion. It and the control of the river 
never passéd tè the state ûndef the act of admission. It continued to 
be the propéfty of the United States until it was patented in 1896 to 
this plairitiff: While it'. was the property of the United States, it held 
it subject aldiie to the riécfognized làws and rules of the United States. 
In the absence of express législation by congress, the rules of the 
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common law applied to its ownership of this island ; and, as the plaîn- 
tiff obtained the patent to this island in 1896, this action should be 
viewed as if the government itself at the time of the grant had found 
the défendant on the survey of Island No. 42, and had brought an 
action to evict him. While the common law recognized that the pro- 
prietorship of lands might be lost by érosion or submergence, as said 
by Chief Justice Ruger in Mulry v. Norton, 100 N. Y. 426, 3 N. E. 
581, 53 Am. St. Rep. 206: 

"It is not, however, every disappearance of land by érosion or submergence 
that destroys tlie title of the true owner, or enables another to acquire it, 
for the érosion must be accompanied by a transportation of the land beyond 
the owner's boundary to eûect that resuit, or the submergence followed by 
such lapse of time as will preclude the identity of the property from being 
established upon its reliction. Land lost by submergence may be regained 
by reliction, and its disappearance by érosion may be returned by aceretion, 
upon which the ownership temporarily lost will be regained. * * * when 
the water dlsappears from the land, either by its graduai retirement there- 
from, or the élévation of the land by avulsion or aceretion, or even the ex- 
clusion of the water by artificial means, its proprietorshlp returns to the 
original riparlan owner." 

— Citing in support of this proposition the fundamental doctrine laid 
down by Sir Matthew Hale's De Jure Maris, that after — 

"The reflex and recess of the sea the owner may hâve his land as before, 
if he caii malje it out where and what it was; for he cannot lose his pro- 
priety of the soil, though it be for a time become part of the sea, and 
within the admiralty jurisdiction whlle It so continued. • . * * As touch- 
ing islauds arising In the sea, or in the arms of creeks or havens thereof, 
the same rule holds, which is before observed touching acquests by the relic- 
tion or recess of the sea, or such arms or creelîs thereof. Of common rigUt, 
and prima facie it is true, they belong to the crown; but where the interest 
of such districtus maris, or arni of the sea, or creek or haven, doth in point 
of property belong .to' a subject, either by charter or prescription, the Islands 
that happen within the precincts of such private propriety of a subject will 
belong to the subject according to the limits and extents of such propriety." 

Référence is made in that opinion, as supporting the doctrine, to 
the learned opinion of Judge Wilson in the case of Morris v. Brooke, 
found in a note to this case in 53 Am. Rep. 215, in which the contro- 
versy arose over an island called "Wilson's Bar," created by alluvion 
upon land formerly contained within the boundaries of an island 
called "Little Tinnicum," but which at some time had been worn 
away by the waters. The court said: 

"The rigbt to the new island, and also to land gained by alluvion or derellc- 
tion, ail of which are governed by the same prlnciple, foUows the right to 
the soil which is covered by the water. * * • Though the surface of 
the lower part of Little Tinnicum was destroyed by the force of the winds 
and the waves, and it was consequently overflowed by the water of the 
river, yet the owner did not lose the propriety of the remaining land covered 
by the water. If it was regained either by natural or artificial means, it con- 
tinued to belong to the original proprietor. The earth deposited on it be- 
came his by the right of alluvion, and, of course, this Island formed on it by 
such deposits became his. And though It probably has extended beyond the 
limits of the old island, the addition is plainly alluvion." 

The suprême court of the United States, in St. Louis v. Rutz, 
supra, approved and recognized this doctrine of the common law in 
respect oi islands. Because of the fact that the rule in the state 
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of lUinois extends tlie fee of the riparian proprietor to lands bordering 
on a navigable river to the main channel of the current, it is there 
held that when the lànd of such proprietor, by érosion or avulsion, 
is suddenly carried away by the waters of the river, but afterwards, 
by recess and aUuvion deposits, new land is re-formed within the 
area of the grant, it becomes the property of the original owner, not- 
withstanding the channel of the river may hâve at one time run over 
its surface. The court said: 

"It is laid down by ail the authorities that, If an island or dry land forms 
upon that part of the bed of the river which Is owned In fee by the riparian 
proprietor, the same is the property of sueh riparian proprietor. He retains 
the title to the land previously owned by him, with the new deposits 
thereon." 

The rule is otherwise in the state of Missouri in respect of riparian 
proprietors who own the land bordering on a river, because their 
title only extends to the water's edge, and they hâve no fee in the 
bed of the river. But in case of an island in the river, surveyed and 
appropriated by the United States, and which never passed to the 
state of Missouri, in which the whole fee remains in the United 
States, the common-law rule must apply. In the case, supra. Arse- 
nal Island, as originally surveyed, was in the Mississippi river, and 
on the Missouri side of the channel. The court said : 

"Dry land which should again form on the site where the Arsenal Island 
exlsted when It was surveyed in 1863 would be the property of the city of St. 
Louis." 

While there is coiiceded to the state the right to establish and 
maintain its own rules of property with respect to land ceded by the 
government to the state, and to the citizens thereof after their ac- 
quisition by the state or the private citizen, I deny the appHcation 
of thesè local régulations and rules to the domain of the gênerai 
government within navigable waters which existed at the time of the 
admission of the state into the Union, and over which the govern- 
ment had not surrendered its jurisdiction at the time of the abnormal 
convulsion of the waters of the Missouri river, when it ran over lue 
surface of this island, and doubtless, for the time being, se sub- 
merged it as to admit of navigation above it. When the unusual wa- 
ters receded, and the dry land appeared within the area of the sur- 
vey, whether from rétrocession of the Waters, or the élévation of the 
land by alluvion deposits, under the common-law rule it was the 
same island, held by the same title. And the suprême court, in the 
case of St. Louis v. Rutz, supra, approved the doctrine of the court 
of appeals of New York in the Mulry-Norton Case, which maintained 
that, on its reappearance by alluvion or reliction within the line of 
the survey, the land above the water became the property neither of 
the state nor of any intruder by occupation. The court does not feel 
called upon to say what would be the relation of a private owner to 
an island in the Missouri river, which, after its grant by the United 
States, should be submerged so as to become the bed, lying benèath 
navigable T^^aters, on its reappearance as dry land. When this plain- 
tiflf acquired the patent of the government to this island, the ruling 
made in the case of Vogelsmeier v. Prendergast, supra, had not been 
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made; and any physical change which had occurred on the surface 
of Island No. 42 was, according to the defendant's contention, 20 
years or more prior to the issue of the patent. 

The court is persuaded from the rehant testimony in pais, and 
from the physical facts disclosed by the surveys of the Missouri 
river commission, that this island was at no time entirely washed 
away to the level of the bed of the river; that the waters of the 
river in times of extraordinary fioods may hâve swept over its sur- 
face, and probably washed away the végétation on the top of the 
soil thereof, but a very considérable portion thereof reappeared on 
the retirement of the abnormal waters, between which and the shore 
on the west side thereof one of the channels of the river was clearly 
running in 1869; and that this body of land, containing from 15 to 
20 acres, within the lines of the original survey, formed the nucleus 
of the adhésion by accretion of the lands thereto, not only equal to 
the amount and quantity of the original survey, but extending later- 
ally beyond the surveyed Hnes. 

The défendants, in their testimony, as do their counsel in their 
brief, lay particular stress on the fact, as testifîed to by the défend- 
ants, that between the early part of 1873, perhaps, and 1876, the 
river bank west of the island site, and especially so in front of the 
Murphy tract, was eaten into by the current of the river, so that a 
considérable portion thereof fell into the river. Between the island 
site and said river shore was a distance of about 200 yards, more or 
less. I confess that it is not apparent to my mind how it could be 
inferred from this fact that the island itself was thus eaten away and 
destroyed. If the trend of the work of érosion was to eat into the 
bank of the river on the west side, it showed that the force of the 
channel was in that direction, and away from the island, and thus to 
force the channel from the direction of where the présent Eurêka 
Bend channel enters the old channel south of the Murphy tract. It 
would rather seem to indicate that the pressure of the channel on the 
island was diminished by its increased force against the west shore 
of the river. 

The physical fact remains, however, that between the surveys of the 
Missouri river commission in 1869 and 1879 ^he pressure was rath- 
er on thô north shore (the Boone county side) of the river, and so 
great that, beginning at the Bruce farm, a mile and half north of the 
Fred Rosemiller tract, and a greater distance north of the island 
tract, the whole channel abandoned the locality of the défendants' 
lands and the island site, so as to form the Eurêka Bend, with its 
apex nearly a mile and a half east. So the survey of the Missouri 
river commission in 1879 showed an almost unbroken body of land 
within the whole area of this bend, amounting to nearly 1,100 acres. 
And the character of the alluvion deposit, the vegetable growth, and 
the large size of the cottonwood trees, which, the évidence indubita- 
bly establishes, existed on this island between 1880 and 1890, satis- 
fied the mind of the court that no such work of diminution by the 
channel of the river occurred in and about the island between 1873 
and 1879 as to completely obliterate the island, as claimed by the 
défendants. 
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Concediiîg, as counsel for the défendants do, that this formation 
in front of the lands in question was an accretion, ail in front of the 
Henry Rosemiller tract would inure to his beneiït, if the island tract 
presented no obstacle. Finding, as the court does, from the évi- 
dence, that bôtvveen the survey of the island tract and the original riv- 
er-front line of the Henry Rosemiller tract there existed and continues 
to exist a considérable dépression, some lo feet lower than the surface 
of the island tract) it is a physical démonstration that this dépression 
broke the continuity of the accretion to the Henry Rosemiller tract, 
and that it must, in the nature of things, hâve proceeded on the west 
side from the island site to the center of the dépression. Judge Nap- 
ton, in Benson v. Morrow, 6l Mo. 353, in discussing a kindred ques- 
tion, said: 

'.'Suppose the channel of the river between an Island and the mainland 
is left dry by the water, and entirely flUëd np wlth deposits of mud, and 
the island and mainland are at last one continuons tract of land; could the 
owner of either claim the entire tract? Certalnly the newly formed land 
would belong to the TJnlted States, or It would be divided between the op- 
posite owners, upon the common-law principle applicable to nonnavigable 
streams, of each going to the thread of the channel as it was before it was 
desert«d by the water. îti the event supposed, the river might be regarded 
as ceasing to be a navigable one pro hac vice, or, rather, as being converted, 
at the, slough between the Island and the shore, Into a nonnavigable one. In 
any event, the owner of the shore could not claim both the alluvion and the 
island, nor, vice versa, could the owner of the island claim the tract on the 
bank, with its accessions by alluvion." 

It may be concededto the défendants that so much of the asser- 
tion of the learned judge as held that "the newly formed land would 
belong to the United States" has since been, in efîEect, overruled by 
the suprême court of the state; that such lands, unless they be the 
subject of accretion, would belong to the state. Otherwise the doc- 
trine of this case has not been overruled, but repeatedly affirmed, 
by the suprême Court. 

The land sought to be recovered in the suit against Henry Rose- 
miller is so described as to embrace ail the land lying in front of the 
original surveyed tract of Henry Rosemiller, at or near the présent 
west river front of the river. This is predicated of the theory that 
ail the lands included in this description outside of the island survey 
are accretions to the island. It is quite évident, however, from the 
location of the island as originally surveyed in section 19, that it does 
not cover the entire front of the Henry Rosemiller quarter section. 
It is apparent from the survey of the island that the southern point 
thereof is 48.04 chains north of the south line of section 19, which 
would make the southern point of the island 8 chains and 4 links 
north of the half-section line, so that the island tract does not cover 
the whole front of the Henry Rosemiller tract, by 8 chains and 4 
links on the south. The only land in controversy, therefore, to which 
the plaintifif is entitled by way of accretion eastward from the island, 
is that which covers the front of the east side of the island as original- 
ly surveyed, while the only land which the plaintiff cân claim by way 
of accretion to the island on the west side is that to the center of 
the dépression between the island and Henry Rosemiller, of which 
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no survey lias been furnished to the court, and therefore there can 
be no description given in the finding and judgment of the court. 
While the field notes of the survey of Island No. 42 show that the 
northern extremity of the island passes beyond the north section Hne 
of section 19 into section 18, which would bring it in front of the low- 
er portion of the Fred Rosemiller tract, it is of such inconsiderable 
amount as, in the judgment of the court, not to warrant any interrup- 
tion of the fînding made in favor of said Fred Rosemiller as to the 
accreted land. 

As the maps in évidence before the court enable it to give a de- 
scription of the island tract, and the açcretion in front thereof, judg- 
ment will go therefor for the plaintifif. But as the plaintifï has fail- 
ed to furnish the court with any survey, or such évidence as would 
enable the court, with any reasonable accuracy, to ascertain the quan- 
tity and describe the boundary of the accreted land on the west side 
of the island, no judgment will be rendered therefor. 
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UNITED STATES v. EHEINSTROM et al. 

(Circuit Court, S. D. Ohio, W. D. Mardi 21, 1902.) 

Nos. 5,293, 5,294, Consolidated. 

1. CcsTOMS DcTiBS— Fruits in Spirits— Escess of Alcohoi.. 

Under paragraph 263 of the tarife act of 1897, relating to fruits In 
spirits wliicli imposes a duty of $2.50 "per proof gallon on the alcohol 
contained therein in excess of 10 per centum," the duty is to be computed 
on ail such excess, whether absorbed by the fruit or supernatant. 

3. Same— Valuation — Additions to EnteSed Value. 

The French gênerai Internai revenue tax on alcohol, which is not eol- 
lected on goods exported is a part of the duttable value of such goods 
when purchased In the markets of France under the provisions of the 
enstoms administrative act of 1890, but local taxes, designated as "droit 
de ville" and "octroi," which vary with the locality, cannot properly 
be considered as éléments of market value. 

8. Same— Reoiprocity — Agrebment with Feakce. 

The president's proclamation of May 30, 1898, relating to reciprocity 
with France, and affectlng the rate of duty on brandies and other spirits, 
does not apply to the excess of alcohol above 10 per centum used in 
preserving fruits, speclally dutiable under paragraph 263 of the tariff 
act of 1897. 

Cross-app«als by the importera and United States from a décision 
of the board of United States gênerai appraisers, which reversed, in 
part, the décision of the surveyor of customs at the port of Cincinnati. 

The following is the opinion of the board (Somerville, General Ap- 
praiser): 

The importation in question consists of 38 casks of white cherries, imported 
August 1, 1898, from Bordeaux, France. The fruit was preserved in spirits, 
and contained over 10 per cent, of aleohol. It was assessed for duty under 
paragraph 263, TarifC Aet July 24, 1897, which specially enumerates "fruits 
preserved in * * • spirits," àiid provides that, "if containing over 10 per 
centum of alcohol and not àpëCially provided for in this act," ithey shall be 
dutiable at) "thirty-five per centum ad valorem, and in addition two dollars 
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and ftfty Cents pet ptoot gallon cià tïie alcohol contalned thereto In excess of 
tçn per centuin." In appralslng the merehandise, as appears from the record 
and testimony In the case, the loeal appralser added to the invoice and en- 
tered value a certain amount for the tiench Internai revenue tax on alcohol, 
as fbllbws(see Synopsis, 20,218): , ' 

'■'! . . <:' r ' '".'■, '!.:■ 'Francs. 

mvolce and entered value ;..... ..^i... 16,1SW.35 

Add for French internai revenue tax on 44.12 liters, at 210.25 
francs per 100 liters. .,..^1...,. 9,276.44 



. 25,466.79 

Duty was Assessed npon this appraiséd value pf 25,466.79 francs at the rate 
of ^ pei? cent ad valorem, andj-la addition thereto, a duty of $2.50 per 
prool, gallon was assessed on theialeoh^ contalned in the Importation in 
çîçeesSfOf lOiper cent The sp-called>B;reneli Internai revenue tax is expiained 
by the r^iort oï the tJnlted States cqçspl at Bordeaux, France, wMcii was 
introdùced Iti évidence by both tfie gôwrnment and the Importer, from wiiich 
we itaake the foUowlng extract: 

"From this Ijnowledge, I further certify that the provisions of the Frencli 
law in regard to the taxation of alcohol are as foUows: 

"(1) A gênerai tax on alcoliol consumed In France, without regard to its 
origin, which is the same throughout the entire country, amounting to 166 
francs 25 centimes per hectolltei^. This tax is ■ not collected In case of ex- 
portation. 

"(2) At Bordeaux thei^eis a spécial tax for the benefit of the city of Bor- 
deaux of 30 francs per hectollter. This tax is not collected in case of ex- 
portation. 

"(3) The 'octroi' duty on, alcohol sQld or consunjed in the city of Bordeaux 
Is 24 francs per hectoliter. This tax Is not collected in case of exportation. 

"The method pursned in the case Of manufacturers who use alcohol in the 
prepaatlOB of thelr products Is as foUôWs: The manufacturer becomes a 
bonded wfirehouseman. He purchaëés alcohol from distilleries whieh are 
operated under govemment supervlSiôïi, 'ntit paying the' tax at the tlme of 
purchase,. but being held respohslblé for same under Spécifie régulations. 
When imported by hlm, thejamountof alcohol In the manufactured article is 
deterinined by the çustoms officiais, and the amount deducted from his stocli 
in bond, and the manufacturer pays ta? on the balance which remains in his 
hands after the expiration of a çei^ato tline, six or twelve imonths, as the 
case may te. If sold by hlp ïor consumptlon In Francer-that is, for ship- 
ment to any point not in a f çreign country,— Uie tax must be pald before It 
leaves the premlses; that is, the bonded waiehouseman is resporisible for the 
tax on ail alcohol which cornes Into his hapds, except the amount for whlch 
he is able to prpduçe vouchers from the cnétoms administration, showing its 
actual expbftâtion tô a forelgn country, iTtie spécial 'droit de ville' and the 
'octroi' are ppid ônly on alcphol sold or consumed in this city. They also do 
not attaçh to the éxported product. , This Is not what is technically termed a 
'drawbaek' or 'rèmissidn of tax,' bécause the tax is levied by the law only 
on alcohol consumed in French territory, and so does not attach to the ex- 
ported article. It is a 'drojtde cçnsoniiii^tlon,' or tax on consumptlon. The 
same is triié 6f the 'droit dé yillç' and 'octroi.' They are taxes on the amount 
consumed'-in' Ihé city for -Wlilcli they are lèvled. It Is iiot a' rebate, because 
the llablllty'of tfie bonded nâànufàctui^liSbnly for the amount consumed 
in Fran,ce> îH<>t ftUthat is manufactured theue. When the bonded manufac- 
turer settles his bonded llablllty, the amount exported is deducted from his 
taxable stock, and he pays the amount of ail thèse taxes on the balance, 
amoimting in the cit^ ttf Bordeaux to^ 

;• ■■■■'■ ,/,'■■ Francs. 

General èonsômmation tà:x, per hectôlltei' 156.^ 

Spécial drtdt'de'Vllie, per hectoliter. . .' . ..,.', 30.00 

Octroi or gënèi:*! municipal, per hectolitei', ,.,. 24.00 

Total. iVi , 210.25 
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"ïhîs was the amount of taxation levled on ail alcohol sold for consumptlon 
In Bordeaux In August, 1896, as well as at the présent tlme. If sold by the 
warehouseman for shipment to any other port of France, alcohol does not pay 
the 'octroi' tax or spécial 'droit de ville' of Bordeaux. In that case the receipt 
of the customs officers showing shipment by rail or boat to another clty re- 
lieves hlm of thèse taxes, and the buyer pays whatever the 'octroi' or other 
municipal duties, whatever they may be, at the place where It is entered for 
cousumption." 

In ascertaining the amount of alcohol contained in the importation, as ap- 
pears from the testimony taken at the hearlng, the local appraiser included 
not only the alcohol whlch was contained In the supernatant fluld surround- 
ing the charries in the casks, but also the alcohol which had been absorbed 
by the cherries. This was determined by expressing the juice from the 
cherries, and making a Chemical analysis of the product, so as to ascertain 
the volume of alcohol contained therein. There is no question raised by the 
importer that the amount of alcohol reported by the appraiser was correct, 
if it be permissible, under the law, to levy a duty upon the amount contained 
both in the liquid and in the cherries. The foUowing objections are urged 
against the action of the surveyor, wlthout challenging the correctness of the 
classification as made under said paragraph 263: First. That duty should 
hâve been assessed only on the alcohol contained in the supernatant Uquid, 
exeluding that contained in the cherries. Second. That the appraiser, in 
making an appraisement of the merehandise, proceeded upon a wrong prin- 
ciple, and had no right to add any one of the items of internai revenue tax 
represented as foUows: (1) The gênerai internai revenue tax of 156.25 francs 
per hectoliter; (2) the spécial "droit de ville" tax for the City of Bordeaux 
of 30 francs per hectoliter; (3) the "octroi" tax also levied loeally for the city 
of Bordeaux of 24 francs per hectoliter. Third. That the alcohol contained 
in the importation is subject to a duty of $1.75, and not $2.50, per gallon, by 
reason of the president's proclamation bearing date May 30, 189S, issued under 
the authority of section 3, Tarife Act July 24, 1897 (Synopsis, 19,405), and 
having référence to reclprocal commercial arrangements with B^ance, and 
which reduces the rates of duty on "brandies or other spirlts manufactured 
or distilled from grain or other materials," It being admitted that the goods in 
question were exported from France after the issue of said proclamation. 

As to the flrst objection urged, we think it Is untenable. The purpose of 
paragraph 263 is, very clearly, to levy a duty of $2.50 per proof gallon on 
the alcohol contained in the goods in excess of 10 per cent., and not merely 
upon that which is contained in the liquid surrounding the fruit. In our 
judgment, the statute Is not susceptible of a construction which would ex- 
clude from duty any portion of the alcohol contained in the importation, 
whether it be found in the liquid or In the fruit. We tblnk the action of the 
appraiser was correct in adding the amount of gênerai internai revenue tax 
on alcohol represented by the item of 156.25 francs per hectoliter. This was 
a gênerai revenue tax prevailing throughout France, and levied upon ail al- 
cohol sold for consumptlon in any of the markets of that country, and is 
shown. to hâve been remitted on ail alcohol exported from that country, 
whether contained in fruits or otherwise. It was entirely analogous to the 
so-called "German duty," or "bonification tax," passed on by the suprême 
court In Passavant's Case (169 U. S. 16, 18 Sup. Ot. 219, 42 h. Ed. 644), and 
board décision in Ee Passavant (G. A. 4,074). The appraiser proceeded upon 
no wrong principle in adding the amount of this tax as à part of the dutlable 
value of the merehandise In the markets of France. 

We reach a différent conclusion, however, as to the other two Items of 
spécial local taxés, imposed by the clty of Bordeaux, and deslgnated as 
"spécial droit de ville," 30 francs per hectoliter, and the "octroi," or gênerai 
municipal tax, of 24 francs per hectoliter. As shown by the report of the 
American consul at Bordeaux, thèse local taxes are paid only on alcohol sold 
or eonsumed In the city of Bordeaux. This is conflrmed by the ordinary 
définition of the "octroi" tax, which is stated in the Standard Dlctlonary to 
be a tax "levied at the gâtes of a European city, especially in France, and also 
in the cities of British India, on articles abput to be introduced"; and is further 
defined by the Century Dictionary as "a tax or duty levied at the gâtes of 
118 F.— 20 
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citie^, mrtîpiilarirrlD France apd certain other countries of the European con- 
flnOTt,;6)i;^'rÙclè»TOought In." In thé Éûcyclopsedia Britannica (volume 9 [Ed. 
ÎS79] ft.;î5?^),'thls:%teiiient oceùrs: "Octroi.— In 1,510 towns a duty Is levled 
on goods,' ëspéèïàilly/lipon provisions and Uquors, brought to market for public 
sale pr disposed o^ ■Érivately" in France. It is added: "Thls tax is far from 
belng unlfbrïii, tie, percentage In some places— as Paris— being as low as 
4.76 francs for every lOO Inhabitants, and In some others as hlgh as 13.55 
(Amiens), 14.15 (Rouen), Î4.98 (Bordeaux), and 15.56 (Versailles). It is flxed 
by a décision of the municipal councll, subject to the sanction of the législative 
ciiambers."; This tax belng purely local, and lacklng unlformlty throughout 
the domlnlcms of France, cannot, -in our judgment, be properly considered 
as a certain or flxed élément of market value in the principal; markets of that 
country in ascertaining thé market value of merchandlse nnder the provi- 
sions of the customs administrative act of June 10, 1890. Moreover, we are 
ofiSclally advlsed that the' praictlee of the boards of reappralsement is unl- 
toimly to exclude thèse two Items of "octroi" and "droit de ville" In maklng 
appralsements of slmilar merchandlse exported from France. The appraiser 
and surveyor havlng proceeded upon a vyrong prlnclple In àddlng thèse two 
items of the market value of the goods In question, the surveyor's décision 
could properly b» attacked by prétest, and It was not necessary for the 
importers to call'ifor a reappralsement,' under section 13 of the act of June 
10, 1890, under themles declared In the Passavant Case, supra. 

The thlrd contention made In the protest, whlch clalms a réduction of 
the rate of duty 'pn- the alcohol contalned In the cherrles by reason of the 
president's proclamation of May 30, 1898, must be overruled as entlrely 
untenable, for the reasons fuHy stated In board décision in Re NIcholas (G. 
A. 4,311), where It was held that the proclamation In question embraced only 
"brandies or^ other splrits manufaetured or distilled from grain or other 
materials" vyhlch were the product of France. In the présent case the alcohol 
In vfhich the cherrles are preserved. In excess of 10 per cent., Is speclally 
provided for In said paragraph 263, under whlch the présent classification 
was made, and Is not Included wlthln the provisions of said paragraph 289, 
whlch embracéS a class of merchandlse entlrely distinct for dutlable pur- 
poses. 

The protest Is sustalned so far as It objects to the Inclusion In the dutlable 
value of said merchandlse of the Items represented by the "octroi" and the 
"droit de ville" taxes, and the surveyor's décision is to thls estent reversed, 
with instructions to reliquldate the entry upon a basis of value excludlng any 
considération of thèse two local taxes. In ail other respects the protest Is 
overruled, and the surveyor's décision afflrmedi 

lames & Jones, for appellants. 
:Wm. E. Bundy, U. S. Atty. 

: THOMPSON^ District Judge. The détermination of the questions 
presented dépends upon the construction to be givento paragraph 263 
of the tariff act of July 24, 18^, which, in so far as it is pertinent to the 
çontroversy hère, pro vides as foUows, to wit: 

('l'Fruits presertved in • * * "1 spirits, ,-*. • * one cent per pound and 
thicty-flve per: icentum ad valorem} If contelnlng over tBn per centum of 
alcohol, * * • ,ttolrty-five pôr centum ad valorem and in addition $2j50 per 
Ijroof gallon of the alcohol contalned thereln la excess of ten per centum." 

V The objections to the assessraent macle by the local offic'ers were 
stated by Judge Somerville, in delivering the opihiûn of the board of 
gênerai appraisjers, as follows: First. That duty should hâve been 
asBessed orily o^ri; the ^Icohol contaihéd in thé supernatant liquid, 
excluding. "èhai çpntained in the cherriçs. Second. That the appraiser, 
in making an appraisement of the merchandise, proceeded upon a 
v.Tong principlë; and had no right to add any oné of the items of in- 
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ternal revenue tax represehted as follows: (i) The gênerai internai 
revenue tax of 156.25 francs per hectoliter; (2) the spécial "droit de 
viîle" tax for the city of Bordeaux of 30 francs per hectoliter; (3) the 
"octroi" tax also levied locally for the city of Bordeaux of 24 francs 
per hectoliter. 

As to the first objection: The taxable subject is fruit preserved in 
spirits ; the fruit and the spirits together constitute the taxable subject. 
If the spirits contain but 10 per centum, or less, of alcohol, the rates 
of duty to be levied on the fruit so preserved are i cent per pound 
and 35 per centum of its market value "in the principal markets of the 
country from whence imported." But if the spirits contain over 10 
per centum of alcohol, the rates of duty to be levied on the fruit so 
preserved are 35 per centum of its market value in said markets, and 
$2.50 per proof gallon of alcohol in excess of 10 per centum, whether 
absorbed by the fruit or supernatant. In the fîrst case the duties rest 
on the alcohol only in so far as it contributes to the weight and value 
of the fruit and spirits, including 10 per centum of the alcohol. An 
additional spécifie duty is laid of $2.50 per gallon on the excess of 
alcohol over the 10 per centum, and there is no suggestion in the lan- 
guage of the statute that in determining the amount of the excess the 
alcohol absorbed by the cherries should be ehminated from the com- 
putation. 

As to the second objection: The ruling of the board of gênerai 
appraisers is not seriously questioned by counsel on either side. The 
court approves the fînding of the board of gênerai appraisers. 
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AMERICA. SAME v. SEOURITY INS. CO. SAME v. FIRE- 

MEN'S PUND INS. 00. SAME v. CHUBB et al. 

(District Court, S. D. New York. November 3, 1902.) 

1. Shipping— GENERAL AND Particular Avbrage — Pkoximate Causb of Loss. 

îf a maritime loss follows as a natural or inévitable resuit of the 
original and Involuntary cause of danger, then sucli original cause should 
be regarded as the proximate cause; but when a voluntary act inter- 
venes, which in itself is a cause of loss, such act being substituted for 
the original danger of loss with a design of saving, the substituted act 
should be regarded as the proximate cause for gênerai average pur- 
poses. 

2. SaMB— VOLTINTARY StRANDING. 

After a steamer had struck on a rock causing a serious leak forward 
and danger of her sinking, the master, in préférence to running her upon 
the rocks in the vicinity, took her some distance, and beached her on 
what he supposed to be a sandy beach. Contrary to his expectation, 
the bottom was of soft mud, and the bow stuck in the mud and set- 
tled until the vessel sank, and the main deck, on which was the cargo, 
was submergea, and the cargo damaged. Had the bottom been of sand 
as supposed, so as to Uft and sustain the bow, the vessel would probably 
hâve remained afloat, or at least with her deck above water. Held, 
that the loss was attrlbutable to the attempted salvage as the proximate 
cause, and was a subject for gênerai average. 

1 1. General average, see note to Pacific Mail S. S. Co. v. New York, H. 
& R. Min. Co., 20 C. C. A. 357. 
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In : Admiralty. 

Butler, Notman, Joline & Mynderse, for libellant. 
Black & Kneeland, for respondents. 

ADAMS, District Judge. Thèse actions were brought by the libel- 
lant against the respective respondents to recover proportions of 
losses of particular and gênerai average under policies of marine In- 
surance covering certain risks upon the libellant's steamer City of 
Worcester, which was operated by it as a passenger and freight 
steamer on a line between New York and New London, Connecticut. 
The steamer left the latter place at about midnight on the 28th day of 
May, 1898, bound to New York by way of the Thames river and Long 
Island Sound. As she was passing from the river into the Sound, 
going at full speed, she ported to pass a tow and, getting too far to the 
westward, struck upon and passed over a rock, known as Cormorant 
Rock, which tore out a part of her forward bottom. She was found 
to be leaking too badly for control by her pumps and being in danger 
of sinking, was turned around under reduced speed until she obtainer' 
a direction towards a beaching place, when her engines were put at 
full speed again and she was run ashore upon some soft mud near 
Green's Harbor on the westerly side of the river, not far from New 
London. At the time she went ashore, no damage had been sustained 
by the cargo, which was carried on the main deck. The steamer 
gradually settled in the mud and the water subsequently reached the 
cargo. Assistance was sent for and by the use of another steamer, 
some tugs and lighters, her passengers and cargo were transferred 
and the leaks in her bottom having been stopped, she was pumped out 
and brought to New York, where she was placed in dry-dock and re- 
paired. The cargo, which was badly damaged by water, was also 
brought to New York in lighters and upon recommendation of the 
surveyors was sold at auction. The matter was then placed in the 
hands of average adjusters and it was found that the total losses and 
expansés arising from the accident, amounted to $157,207.07, of which 
$32,780.14 was treated as particular average and $125,426.93 as gên- 
erai average. The items of loss or expansés making up this aggregate 
are not criticised or questioned by the underwriters but merely the 
correctness of the division or apportionment into particular or gênerai 
average, the underwriters contending that the damage resulting from 
the submerging of the cargo and main deck of the steamer should be 
charged as particular and not as gênerai average. It is admitted by 
the underwriters that if the stranding were the proximate cause of the 
loss, that it should fall under gênerai average and be contributed to 
by the vessel, but it is urged that the striking upon the rock, not the 
stranding, was the proximate cause, and the cargo for that reason 
should not be entitled to contribution. 

The difïiculty arises in the application of the maxim "Causa proxima 
non remota spectatur" to a case of gênerai average. The primary 
or original cause of the disaster was obviously not the stranding and 
if the case is to be decided thereby, no rôom exists for discussion. 
The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 234. The 
doctrine of gênerai average, however, is a peculiar one and its applica- 
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tion does not seem to be concluded by the primary cause of the loss but 
is rather dépendent upon what occurred in the effort to save property. 
AU cases of gênerai average arise originally from some maritime péril 
and the péril instead of destroying the doctrine is the foundation of it, 
The sacrificial act, which brings the doctrine into opération, and the 
success, which ensues in the saving of property, are the proximate 
bases for a contribution to the sacrifice. If the vessel hère instead of 
striking a rock had upon reaching the Sound encountered a sudden and 
violent storm or got into collision, in which she was so injured that she 
necessarily turned back and sought the beach to avoid sinking in the 
harbor for the benefit of the associated interests, it could not be suc- 
cessfully contended that there could be no gênerai average on the loss 
occasioned by the stranding because of the previous storm or collision 
péril (Hobson v. Lord, 92 U. S. 397, 403, 404, 23 L. Ed. 613 ; Barnard 
V. Adams, 10 How. 270, 302, 13 L. Ed. 417), and there is no practical 
diiïerence in principle because the vessel struck a rock, except so far as 
the striking upon the rock admitted water into the vessel which is di- 
rectly connected with the loss. It is urged that the striking upon the 
rock must be the proximate cause of the loss because if the vessel had 
not turned around she would hâve sunk in deep water and there could 
consequently be no other cause of loss than the accident, but, to my 
mind, the suggestion lends force to the argument that the original dan- 
ger of loss was not necessarily the proximate cause of the loss that oc- 
curred but that the latter may hâve originated with the attempt 
to save. If a loss follows as a natural or inévitable resuit of the 
original and involuntary cause of danger, then such original cause 
should be regarded as the proximate cause (Fowler v. Rathbones, 12 
Wall. 102, 120, 20 L. Ed. 281), but when a voluntary act intervenes, 
which in itself is a cause of loss, such act being substituted for the 
original danger of loss with a design of saving, then it would seem 
that the substituted act should be regarded as the proximate cause for 
gênerai average purposes. Otherwise there can be no gênerai av- 
erage recovery in cases of sacrifice to avoid the effects of the original 
danger. It is too well established for discussion, for example, that 
damage caused by masts being eut away in the stress of a storm is 
part of a gênerai average loss (14 Am. & Eng. Enc. Law [2d Ed.] 966, 
967), which wovild not be the case if the storm and not the act of sac- 
rifice were regarded as the proximate cause of the loss. 

Assuming the correctness of the foregoing statement of gênerai 
principles governing this class of cases, it remains to ascertain the par- 
ticular facts of this case in order to détermine the proper application 
of the law. 

There is no conflict in the testimony as to what took place when 
it was determined to beach the vessel. Two alternatives then pre- 
sented themselves to the master. One was to run the vessel upon 
the rocks in the vicinity of the accident and the other to adopt the 
course ne pursued. It was recognized that the vessel was badly in- 
jured but investigation showed that she could probably be kept 
afîoat long enough to reach the beach, as was found to be the case. 
The master, how e ver, was under a misapprehension as to the nature 
of the beach. Above the water it was hard sand and he concluded 
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that the sand extended far enough under the water to afford a firm 
resting- place for the vessel, so that her cargo would remain unin- 
jured, but it turned out that below the part of the beach which was 
in sighï, there was a bed of soft niud. When the beach was reached, 
the steamer Was about a foot more by the head than she was before 
strikingthe rock, owing to the influx of water through the holes in 
the bottom, but thé engineer had been able to close the gâtes in a 
bulkhead abaft the engine room, so that notwithstanding the injury 
she had received, there were several water tight compartments un- 
der the main deck of considérable dimensions intact and it is probable 
that she would hâve remained afloat if she had lifted or been sustain- 
ed at the bow, instead of sinking into the mud. When she first went 
ashore, hér main deck was several feet above the water, but her 
bow gradually settled in the mud so that in a few hours thèse com- 
partments were fîlled by water flowing in over the main deck and she 
then sank. The water eventually reached a height of about fîve feet 
above her main deck. This was at high water. The rise of the tide 
wap not however sufficient to cause the ultiniate sinking. The rise 
of the tide from low water was only from two and a half to three 
feet and as the steamer went ashore between 12 and i o'clock A. M. 
and the tide was high at 3 :i8 A. M., the rise during the latter part 
of the run of the tide being less than the first part, the tide would 
not of itself hâve overcome the margin of safety from further immer- 
sion which would hâve existed if the bottom had been the unyielding 
sand the master expected to find. Instead of the vessel lifting for- 
ward, as the master expected, the bow ploughed in the mud and 
not only remained stuck there but sunk further and further into it, 
probably stopping some of the leakage through the holes in the 
bottom but holding the vessel and subjecting her to complète sub- 
mersion to the extent stated. The resuit of the sinking was that the 
cargo was damaged to the extent of over $100,000. There was also 
some additional damage to the hull by reason of the submersion. 
What would hâve occurred with respect to damage to cargo if the 
master instead of seeking the beach had grounded his vessel upon 
the rocks in the vicinity of Cormorant Rock can only be conjectured. 
It probably would hâve been more injurious to the hull and assum- 
ing the absence of any storm during salvage opérations (which, owing 
to the exposed position the vessel in such event would hâve taken, 
might hâve frustrated the salvage enterprise and caused a greater, 
or perhaps total loss of the property) and the saving of cargo with- 
out injury, the cargo would certainly hâve been obliged to con- 
tribute to the loss on the hull. The other alternative having been 
adopted, in the exercise of the master's best judgment, why, in the 
application of the équitable principles governing gênerai average, 
sliould not the cargo be entitled to recover for its resulting loss? 
It is immaterial that the master did not find the kind of bottom he 
expected. In endeavoring to find benefit for ail the interests under 
his care, the efïect is the same for gênerai average purposes, not- 
withstanding the unexpected resuit of his effort. Lown. Av. 131, 132. 
In Rea v. Cutler, i Spr. 135, 20 Fed. Cas. 344 (No. 11,599), J^dge 
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Spragiic, referring to Insurance Co. v. Ashby, 13 Pet. (38 U. S.) 331, 
10 L. Ed. 186, said: 

"The principle of law laid down In that case appears to be, that where 
loss by shipwreck Is inévitable, but may be met in more tban one way, 
and with différent degrees to péril of llfe or property, — where, in short, an 
élection remains open to the master, and he acting for the interest of ail 
concemed, exercises hls volition, and adopts that one of the several courses 
which seems to him least perilous, and most conducive to the common bene- 
fit, and in se acting the ship is wrecked, the loss is a ground for gênerai 
average, to which the property preserved must contribute. The volition and 
élection of the master, is the essential inquiry, and the degree of Injury sus- 
tained by the vessel is unlmportant. 

"In this case, there was a chance that the anchors might bave caught a 
rock, and hâve held the vessel. There was an élection on the part of the 
master to take this chance, or to slip the cables and run on shore; and in 
making this élection, he exercised his volition." 

The case of Fowler v. Rathbones, supra, is relied upon by the re- 
spondents to establish their contention. There the ship Oneiza, 
while at anchor in the harbor of New York, was found to bé set- 
tUng by the head from the efïects of injury to her bows by floating 
ice. Àttempts to free her from water by her pumps were inefifectual 
and the master caused her to be towed to shoal water on the Staten 
Island flats, where she was grounded. The owners of the ship 
brought action against the consignées and owners of the cargo to 
recover in gênerai average for losses and expenses incurred in con- 
séquence of an alleged voluntary abandoning of the ship. The cause 
came to trial before the court and a jury and the court charged the 
jury, inter alia, as follows (page 107, 12 Wall., 20 L. Ed. 281) : 

"2d. That if they found that no water entered the ship which reached and 
damaged the cargo, except what came through the holes eut in the bowa 
by the ice — then that the défendants were net entitled to be allowed auy- 
thing for the damages to their cargo by water, by way of gênerai average, 
or by way of réduction of the plaintiffis' claim, because such damages were 
net caused by or the resuit of the act of stranding the ship, but were caused 
by a péril of the sea which had overtaken the cargo before it was determined 
to strand the ship." 

The case was reviewed by the Suprême Court and afifirmed. It 
ii au authority for the proposition that iî as a matter of fact the water 
cntering the ship were a direct and necessary resuit of the original 
injury from a sea péril, there could be no allowance to the cargo 
therefor in réduction of the ship owners' gênerai average claim due to 
the stranding, and applying it to this case, that if the cargo hère 
were directly damaged by water entering the ship through the holes 
in the bottom caused by the striking of the rock, and without loss in 
any respect from the subséquent stranding, it should not be entitled 
to recover its loss by way of gênerai average, but it is not an au- 
thority to prevent recovery upon a différent state of facts. Apart from 
an effort to save the property hère, no doubt the holes in the bottom 
would eventually hâve caused a loss not recoverable in gênerai aver- 
age, but an attempt to save the property intervened and by such in- 
tervention the steamer was placed in a position from which, at least, 
a différent degree, if not kind, of loss occurred. It was not the same 
loss. With the attempt to save the property, ail involved in the 
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enterprîsè became subjected^to danger from the beaching, whicb 
was a différent hazard from that which would hâve existed without 
the attempt, and ail the property interests were thus associated, with 
reciprocal relations, in the success of the enterprise. The resuit was 
that therè was a gênerai saving of property, though with the losses 
in question. Such losses can not be traced directly to the primary 
péril as in the Oneiza but should be connected, under the circum- 
stances of the case, with the stranding and thus be brought into gên- 
erai averàge. The adjustment is sustained. 

Decrees for libellant fof the sums in controversy, aftér deducting 
payments made since the institution of the actions, with interest. 
Decrees to be settled on notice. 



In re JOHNSON. 
(District Court, N. D. lowa, E. D. November 8, 1902.) 

1 HoMKSTBAD— Change fbom One Propbrtt to Another— Iowa Statdte. 

The hofisestead statute of Iowa (Code, § 2981), as construed by its 
suprême court, permlts a , change of homesteads from one pièce of prop- 
erty to another, and the new Jiomestead, to the extent in value of the old, 
)s exempt from ail debts which could not hâve been enforced against 
the old, although contracted bfeîore the change was made. 

8. Bankr0ptcy^Homestbad Exemption— Pbocbbdb op Formes Homestead. 
A bankrupt had sold together, for the nominal price of $4,500, two 
pièces of realty, one of whlçji: was hls homestead, which was valued in 
the sale at $900. , He took a note for a part of the purchase money, which 
he later contracted to sellât a discount; hls trustée ratlfying such con- 
tract by collecting the agreed prlce therefor. BeU, that on the bankrupt's 
application to hâve the proceeds of hls homestead set apart to him there- 
from as exempt, to be InTCSted In a new homestead, as permitted by the 
law of the istate, a proportionate part of the discount should be deducted 
from the jprlce nomlnally recelved for the homestead. 

In Bankruptcy. On exceptions to ruling of référée on question of 
homestead rights. 

Hénderson, Hurd, Lenehan & Kiesel, for bankrupt. 
V. T. Price and J. Ë. Corlett, for creditor. 

SHIRAS, District Judge. The question at issue in this case arises 
between the bankrupt and, one Dan Wolf, a creditor, whose claim, in 
the sum of $1,585.06, has been duly proved and allowed by the réf- 
érée. 

Upon the allowance of the claim, the creditor Wolf filed a pétition 
béfore the référée, asking that the sum of $900, in the hands of the 
trustée, and claimed by the bankrupt tp be the proceeds of the sale 
of his homestead, should be appropriatèd by the trustée to the pay- 
raent of his claim on the ground that the debt due him had been in- 
cùrred; by the bankrupt péifore the acquisition ofthe homestead 
right, and thei-efqre, undçr thé provisions of the Code of Iowa, the 
homestead a,Hd its proceeds were not exempt from liability for the 
ciaim of petitioner. 

m. See Homestead, vol. 25, Cent. Dig. §f 81, 112, 139. 
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From the évidence submitted on the hearing, the référée found the 
iacts to be as foUows: 

"That bankrupt owned and occupled a farm homestead in Clayton county, 
lowa, continuously from 1868 to 1900. That on March 29, 1900, he purchased 
a house and lot in tlie'town of Elkader. That in the latter part of March, 
or first part of Aprîl, 1900, he abandoned the farm homestead, and made 
the house and lot in Elkader his homestead. That the new homestead was 
of no greater value than the old one. That the indebtedness of bankrupt 
to claimant, Wolf, was Incurred March 6, 1900, and prior to the acquisition 
of the last homestead. That on February 4, 1902, bankrupt sold his farm 
in Caayton county and his home in Elkader. That the homestead sold for 
.$900, and the farm for ?3,600; both tracts being sold together. That bank- 
rupt in sald deal took a note and chattel mortgage of one B. F. Cords for 
.$1,750, and afterwards discounted said Cords note to Whlte & Miller for 
.$1,400. That the trustée of said bankrupt's estate coUected sald $1,400, less 
$38, ■which comprised a bill said White & Miller had against bankrupt, and 
$5 they had paid to him on account of the purchase of said $1,700 note and 
mortgage. That the trustée bas said money in his custody at the présent 
time. That bankrupt and his wlfe, at the time of the sale of said Elkader 
homestead, intended to invost the proceeds of such sale in a new homestead, 
and that they still so intend if they can procure the money." 

Upon thèse facts, the référée held that the bankrupt was entitled 
to the proceeds of the homestead as against the claim of the peti- 
tioner, but, as he had discounted the proceeds of the sale to the 
amount of $350, such discount must be equitably divided and appor- 
tioned so as to impose upon the contract price of the homestead its 
share of the discount, to wit, the sum of $70; the final order being 
that the trustée should pay over to the bankrupt the sum of $830 as 
the amount realized from the sale of the homestead. 

Exceptions were taken to the ruling of the référée, and the ques- 
tions at issue were thereupon certified to the court for détermination. 

The provisions of section 2981 of the Code of lowa, as construed 
by the suprême court of the state (Benham v. Chamberlain, 39 lowa, 
358; State V. Geddis, 44 lowa, 537; Schuttlofifel v. CoUins, 98 lowa, 
576, 67 N. W. 397, 60 Am. St. Rep. 216), authorize the sale of the 
homestead and the reinvestment of the proceeds in another homestead, 
which will be exempt from liability for debts not enforceable against 
the flrst homestead. The référée found, as a question of fact, that 
when the Elkader home was sold it was the intent, and still is, of the 
bankrupt and his wife, to invest the proceeds realized from the sale 
of their home in the purchase of new homestead. 

In the case of Schuttlofïel v. Collins, supra, it was said : 

"The question of fact in the case is, was it the Intention of the husband and 
wife to use the proceeds of the sale for the acquisition of a new homestead? 
If so, the money was exempt from the claims of the creditors of the hus- 
band. ♦ • * It is not necessary that the old homestead be sold for cash, 
which is immediately invested in a new one. The sale may be on time, and 
if the intention is to invest the proceeds, when realized, in the new homestead, 
such proceeds will be exempt." 

Thèse décisions, as applied to the facts of this case, make it ckar 
that the bankrupt is entitled to the proceeds of the Elkader property 
in the hands of the trustée as against his gênerai creditors ; but it is 
claimed by the petitioner that the debt due him was created before 
the Elkader home was acquired, and therefore it and the proceeds 
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thefeof afe liable to the payment of his daim, under the provisions 
of section 2976 of the Code of lowa, which enacts that "the home- 
stead mayibe' sold on exécution for debts contracted prior to its 
acquisition, but. in sucb case it shàll not be sold ^xcept to supply any 
deficiency réiîiaining after exhausting the other property of the debtor 
(iable to €;xecutiqn." As alreadiy, stated, section 2981 of the Code 
authorizes a change of homestead, it being further therein declared 
that "the «new; homestead, to the èxtent in value of the old, is exempt 
from exëdû'tîon in ail cases when the old or former one would hâve 
been." The suprême court ol lowa in the cases of Pearson v. Min- 
turn, 18 lowa, 38; Sargent v, Chubbuck, 19 lowa, 37, and Furman 
V. Dewell, 35 lowa, 170, has held that the change of homesteads con- 
templated by the statute inclùdes cases wherein a person owning at 
the same tinie two pièces of property changes his résidence from the 
one to the other. Thus in Eurroan v. Dewell, supra, the facts were 
that the défendant had, from 1865 to 1871, owned and occupied as 
a homestead a lot and a half in the town of Magnolia; that in 1867 
he had bought 35 acres of unimproved land, and in April, 1871, having 
built a house on the 3S-acre tract, he moved his family thereto, and 
claimed the same as his homestead. In 1869 a judgment was ren- 
dered in fâvor of the plaintiflf, Furman, and in October, 1871, a sale 
on exécution was had of the 35-acre tract. It was held by the su- 
prême court that the sale was void; it being said that "the statute not 
only conferred on the défendant the right to change his homestead in 
the manner he did, but said to him that his new homestead, 'to the 
extent in value of the old,' should be 'exempt from exécution in ail 
cases where the old or former homestead would hâve been exempt.' 
Now, if after the change of homestead the new one remained Hable 
absolutely to be sOld on exécution on the plaintifï's judgment, be- 
cause it had beert a lien thereon^ and the former homestead also be- 
came subject tô exécution, asiit undoubtedly did by being abandoned 
as such, then the statute would be a mockery. The owner of the 
homestead, under such a construction, would be practically deprived 
of the right to .change his homestead, and the statute exempting the 
new homestead to the extent that the old one was exempt would be 
entirely defeated, for, upon appellant's theory, a change of homestead 
would render the former one liable to exécution, while the new one 
would continue to be liable in the same manner as it had been before 
the change. By making the change, the old homestead would become 
Hable, while the new one would not be exempt. This is contrary to 
the plain language and obvions purpose of the statute." The facts, as 
found by the référée, show that the new homestead acquired in the 
Flkader property did not exceed in value the former homestead, 
which, by abandonment, was made liable for the debts of the bankrupt, 
including that of the petitioner, Wolî; and the référée therefore 
rightly held that, under the construction placed upon the provisions 
of the Code of lowa by the state suprême court, the bankrupt had 
the right to change his homestead from the farm property to the 
town property in Elkader, and that, as the former homestead was 
exempt from liability for the debt due the petitioner, the Elkader 
homestead would be equally exempt. 
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On behalf of the bankrupt, exception was taken to the ruling of 
the référée that the discount made to secure payment of the note of 
E. F. Cords, which was taken as part payment for the realty, should 
be equitably apportioned so as to deduct from the nominal price of 
each pièce of realty its proportionate share of the discount made, 
which was the sum of $350 ; and, on behalf of the creditor, exception 
is taken to such ruhng upon the theory that the whole of this dis- 
count should be deducted from "the proceeds of the homestead. As 
I understand the facts found by the référée, it appears that the two 
tracts of realty were sold together for the sum of $4,500, the home- 
stead at $900 and the farm property at $3,600. In fact the property 
was sold for the note of E. F. Cords of $1,750, and the remainder in 
cash or its équivalent. Subsequently, the bankrupt agreed to take 
$1,400 for the note of $1,750, and this agreement was carried out by 
the trustée, who received the $1,400 paid in discharge of the Cords 
note and mortgage. The sale of the two pièces of property did not, 
therefore, reahze the nominal figures placed thereon of $900 and $3,- 
600. The theory of the bankrupt that, as the homestead brought $çoo 
in the sale, that amount should be awarded him, is not well taken, 
because the real fact is that the homestead did not realize, out of the 
funds in the hands of the trustée, the sum of $900. On the other 
hand, the claim of the creditor, that the amount representing the 
funds realized from the sale of the homestead property should be 
reduced by the whole amount of the discount made on the Cords note, 
is not équitable, and cannot be sustained. Suppose the note taken as 
part payment for both pièces of property had, through some misfor- 
tune overtaking the maker thereof, become valueless or noncollecti- 
ble; would it be just to hold that the whole amount of such loss 
must be deducted from the purchase price of the homestead ? But it 
is contended that this discount was the act of the bankrupt, and that it 
created a loss which ought to be borne by him. The trustée, as the 
représentative of the creditors, did not repudiate the action of the 
bankrupt in this particular, but accepted payment of the sum due on 
the note less the discount agreed upon. The référée does not find, 
upon the évidence, that the action of the bankrupt in agreeing to the 
discount was fraudulent, or that he could surely hâve coUected the 
whole amount of the note. The action of the bankrupt in this particu- 
lar may hâve been hasty and ill-advised, but as the trustée has ac- 
cepted, for the creditors, the fruits of his action, I do not see any good 
ground for holding that the discount made to secure prompt payment 
of the note should be charged up against the proceeds of the home- 
stead, especially as such action would injuriously afïect the rights of 
the wiîe, who has an equal interest in the homestead and its proceeds. 

The action of the référée in charging the discount proportionately 
upon the proceeds of the homestead and farm property fairly meets 
the equities of the situation, and the exceptions thereto are overruled. 
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TOKK T. WASHBUKN. . 
(Circuit Court, D. Minnesota, Flfth Division. November 11, 1902.) 
1. Vbndob ahb P0RCHABEB— Contbact within Statotb of Fbauds— Rkcovkrt 

OF CONSIDEKATION PaID. 

An oral Contract for the sale of an Interest in real property, though 
unenforcéàble, Is not void, and the purchaser cannot recover a partial 
payment made thereon as eamest nîoney If the vendor Is ready, willing, 
and able to perform on his part. 

. At Law. Trial to the court by stipulation. 

AMIDON, District Judge. The défendant and those associated 
with him acquired a right to a mining lease of three 40-acre tracts of 
land situated in the Mesaba iron range, in the northern part of 
Minnesota. The considération given by them for this right was the 
exploration of the property, by core drills and otherwise, to discover 
and define the extent of the ore deposit contained in the property. 
They undertook this work at their own risk. If no ore was found, the 
expense of the exploration was their loss. If, however, a valuable 
body of ore was discovered, then the owners of the fee agreed to 
exécute and deliver to them, or to others named by them, a lease of 
the property, Conveying the right to extract ore therefrom, for the 
period of 50 years, upon the payment of a royalty of 25 cents per ton 
for ail ores thus extracted and shipped. Acting under this arrange- 
ment, the défendant and his associâtes conducted extensive work upon 
the property, and thereby discovered a large body of iron ore. It was 
estimated that between 3,000,000 and 4,000,000 tons of the ore thus 
discovered was of a quality known as "Bessemer ore." In addition to 
this, there was a large body of ore of inferior grades. Thereupon the 
défendant, acting on behalf of himself and his associâtes, undertook to 
sell the right to the lease thus acquired. To that end, a brother of 
the plaintiff residing in New York (one James E. York) was employed 
as a broker. He was to sell the right to the lease for $150,000, this 
sum being arrived at by estimating the value of the Bessemer ore at 
5 cents per ton. Through the efïorts of this broker the plaintiff be- 
came interested in the property. At fîrst he simply undertook to 
bring about a sale on behalf of the broker, his brother, to aid him 
in earning his commissions. Later, however, he appHed to become 
a purchaser. The negotiations which led to what was supposed by the 
parties to be a contract took place in the city of Washington, between 
the défendant, the plaintiflF, and the broker. The resuit of the negotia- 
tions was that the défendant undertook to obtain a lease directly from 
the owners of the fee to the plaintifï, and the plaintifï undertook to 
pay the défendant and his associâtes the sum of $150,000 for such 
lease'; and thereupon, to bind the bargain, the plaintifif mailed to the 
défendant his check for $10,000, and the défendant returned to him 
a receipt for the same, stating, in gênerai, the purpose for which the 
payment was made, but not sufïiciently identifying the property to 
make the receipt a mémorandum, within the meaning of the statute of 
frauds. It will be noted that throughout ail thèse negotiations no 
lease had in fact been prepared or executed. The plaintiff did not 
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have before him the instrument defining his rights and obligations, 
but the whole transaction rested entirely in paroi. It was con- 
templated by the parties that some little time would have to intervene 
before the lease could be prepared, as there were certain minor heirs, 
who had a sixth interest in the property, and proceedings in the pro- 
bate court were necessary to obtain authority to exécute the lease on 
their behalf. After Mr. Washburn returned to Duluth, the place of 
his résidence, he prepared a form of lease, and sent it to the plaintifï, 
in Ohio. This form provided for the payment of a royalty of 25 cents 
per ton upon ail ores mined and shipped from the property. After 
sonie delay the plaintifï expressed his dissatisfaction with this feature 
of the lease, and declined to exécute it on his part, claiming that it 
was his understanding that the royalty was to be paid only on Besse- 
mer ore. After considérable correspondence, in which each of the 
parties insisted upon his understanding of the agreement, the plaintifï 
repudiated the entire transaction, refused to exécute any lease, and 
demanded a return of the $10,000. The défendant, on the other hand, 
offered to deliver a lease of the property, in accordance with his under- 
standing of the oral agreement, and was ready and able to do so, and 
refused to return the earnest money. 

This suit is brought to recover the $10,000 and interest. It is an 
action at law, but was tried to the court without a jury, pursuant to 
stipulation of the parties. On behalf of the plaintifï the action is pre- 
sented in two aspects : In the complaint he charges that the contract 
was for the exécution of a lease providing for the payment of a royalty 
of 25 cents per ton on Bessemer ore only, that the défendant failed 
and refused to deliver such a lease, and that thereby the considération 
for the payment of the $10,000 had wholly failed. In his reply to de- 
fendant's answer, the plaintifï, while insisting upon his original posi- 
tion, also puts forward the clain. that ail the negotiations between the 
parties were oral, and the contract was therefore void under the stat- 
ute of frauds of Minnesota. 

The plaintifï came to the trial of this cause relying mainly upon this 
second contention, namely, that he was entitled to recover the $10,000 
because the contract between himself and the défendant was void un- 
der the statute of frauds. This was the burden of counsel's argu- 
ment at the hearing. It is entirely plain, however, under the authori- 
ties, that the position thus taken is untenable. An oral contract for 
the sale of an interest in real property, though unenforceable, is not 
void. One who makes a partial payment of the considération upon 
such a contract cannot recover it if the vendor is ready, willing, and 
able to perform on his part. No court has more fîrmly and clearly 
asserted this doctrine than the suprême court of Minnesota. Sennett 
V. Shehan, 27 Minn. 328, 7 N. W. 266 ; McKinnev v. Harvie, 38 Minn. 
18, 35 N. W. 668, 8 Am. St. Rep. 640. See, also. Mitchell v. McNab, i 
111. App. 297; ColHer v. Coates, 17 Barb. 471. The whole subject is 
stated m a scholarly way by Prof. Keener in his work on Quasi Con- 
tracts (page 232 et seq.). The rule, at first thought, seems harsh, but 
considération justifies its wisdom. The money is paid, to use the wise 
language of trade, "to bind the bargain," — a bargain recognized as 
without binding force in itself, by reason of the statute of frauds. To 
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permit its recovery upon the merç plea of the statute would defeat the 
primary object of the parties. But the situation of the défendant is 
the.best justification of the rule. JHis only remedy for the damages 
that he suffers by the plaintifï's répudiation of the oral agreement is to 
hold the earnest money. The statute forbids any recovery on the con- 
tract. Ta compel a restitution of the payment is to take' from the 
défendant the very redress which hè has wisely exacted, and which the 
plaintifif haS voluntarily placed iri his hands. It might be that equity 
would grant relief against such a forfaiture in a case of great hardship, 
but the law affords no redress. 

The plaintifif is therefore left wit;h only a single ground of recovery, 
namely, that the défendant in fact agreed in the oral negotiations to 
obtain and deliver to him a lease of the property providing a royalty 
of 25 cents per ton upon Bessemer ore only. If this was the actual 
agreement, the défendant is in default, and the plaintifï is entitled to 
recover. Upon this issue the plaintifï has the burden of proof. He is 
bound to show by a prépondérance of the évidence that the agreement 
was in fact as he contends. This he has wholly failed to do. The only 
direct évidence in support of his contention is his own testimony, and 
that is exceedingly vague. It is as follows: 

"I met Mr. Washburn in the clty of Washington on the 28th of November, 
1901. James Ë. Yorli vras présent wlth me. He was there at my request. 
The talli about this property was that I should pay ?150,000 for it, and a 
royalty of 25 Cents a ton on the Bessemer ore,— I understood it to be." 

This qualified and vague statement is the only évidence which the 
plaintifï liiraself gives upon the subject. His brother, James E. York, 
on the contrary, testifies positively that the agreement was for a 
royalty of 25 cents a ton upon ail ore mined and shipped from the 
property. He certainly cannot be regarded as an unfriendly witness 
to the plaintifï. The défendant also testifies with positiveness and 
particularity that the agreement between himself and the plaintifï 
plainly provided for a royalty of 25 cents a ton on ail the ore mined 
and shipped. There is, hpyirever, other évidence in support of the 
defendant's contention that is still more cogent. The negotiations in 
Washington were held pn the 28th day of November, 1901, being 
Thursday. On the preceding Saturday, November 23d, the plaintiff 
had a meeting with Mr. À. W. Thompson, président of the Republic 
Iron & Steel Company of Chicago, in which he undertook, on behalf 
of his brother, James E. Yprk, to negotiate a sale of the lease to that 
corporation, At that meeting the whole character of the property, 
and of the ore therein, an4 of the royalty payable to the fee owners, 
was carefuUy disçussed between the plaintiff and Mr. Thompson, who 
was himself familiar with the facts. Mr. Thompson bas given his 
déposition in this case . I quote from it as follows : 

"Q. I ask you ■«'héther or not, in the course of the conversation between 
you, the question of the quallty and grade of the iron ore on the property 
canie up? A. Oh, yes; that was discussed very fully. We had before us the 
Chemical return's,—quite a large number of samples taken from the property. 
Thèse réturnS Showed the metallic iron and phbsphorus in thè différent sam- 
ples, and showed what proportion of the ore deposit was Bessemer, and what 
proportion non-Bessemer.' Q. You did not purchase the lease for your Com- 
pany ? A. No; I did not. Q. Did you state to Mr. York any reason why you 
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did not purehase It? A. I did. Q. What did you state to hîm? A. I told 
him the price he Was aéklng for the lease was too high, In vlew of the fact 
that the royalties were 25 cents, per ton, and that such a large proportion of 
the ore was Of the poorer or non-Bessemer, variety, and 25 cents was a hlgh 
royalty for non-Bessemer ore. Q. Did he, or did he not, say that there was 
not or would not be any royalties under the lease to be paid to the lessors on 
the non-Bessemer ore? A. No; he did not; and I told him my main objection 
was the hlgh royalties on non-Bessemer ore, and also told him in that con- 
nection that the Republic Iron & Steel Company had just concluded a pur- 
ehase of a lease on a large non-Bessemer property of two forty-acre tracts on 
the Mesaba range, whlch carried 18 cents royalty per ton, and a small mini- 
mum annual output besldes." 

This déposition leaves no doubt that only a few days previous to the 
transaction between the plaintiff and the défendant the whole subject 
of the royalties had been carefully considered by the plaintifiE; that 
it was then understood that the royalty of 25 cents was to be paid 
under the lease upon non-Bessemer as well as Bessemer ore; and the 
plaintifï failed to negotiate a sale of the property for that very reason. 
It does not seem crédible that, if the plaintifï had the understanding 
that the royalty applied only to Bessemer ore, he would not hâve 
presented that considération to Mr. Thompson. Great force is added 
to Mr. Thompson's testimony by the fact that it is wholly uncontra- 
dicted. His déposition was taken on the 6th day of October, 1902. 
It was filed with the clerk of this court on the 7th day of October 
of the same year. The plaintiflE's déposition was taken on the 24th 
day of October, 1902, — about two weeks after the déposition of Mr. 
Thompson had been taken and filed. It is not to be doubted that the 
testimony of Mr. Thompson was brought clearly to the attention of 
the plaintifï and his counsel. In fact, in his rebuttal évidence the 
mind of the plaintifï was expressly directed to the conversation be- 
tween himself and Mr. Thompson, and yet he in no respect either 
dénies or quaHfies the testimony of Mr. Thompson on the subjects 
above referred to. 

I am therefore satisfîed that the prépondérance of the évidence 
clearly shows, and I so find the fact to be, that the agreement and 
understanding between the plaintifï and the défendant was that the 
lease should provide for the payment of a royalty of 25 cents per ton 
on ail ores mined and shipped from the property; that the défendant 
was ready, willing, and able to obtain and deliver to the plaintifï a lease 
in conformity with such agreement; and that the plaintifï, without 
any just cause, failed and refused to accept such lease and carry out 
the agreement. This finding is fatal to the plaintifï's right of recovery. 
It also defeats any right of recovery on the part of the défendant 
under the varions counterclaims set up in the answer. 

Judgment will therefore be entered dismissing the complaint upon 
the merits, with costs ; also dismissing the counterclaims. It is so 
ordered. 
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BEA VERS V. C. A.' ÈICHARDSON & 00. et al 

(Circuit Court, W. t>. Texas, W. D. October 7, 1902.) 

No. 255. 

1. EquiTT Plbading— Amendmbnt op Bill after Replication. 

An application for leare to amend a bill, after repllcation flled, must 
conform to the requirements of equity rule 29, and sucli leave will not 
be granted upon a motion not gupported by afiadaTit as required by such 
rule. 

In Equity. On motion for leave to amend bill. 

The bUl in thls cause was fljed W the plaintiff to restrain 0. A. Richardson 
& Co. and thé Bradley Gin-Saw Filer Company from prosecutlng a suit at 
law untll tbe detèttnination by this court of the question of the validity of 
certain letterp patent. Original and, amended answers hâve been flled by the 
défendants, as wçll as a repliçatlon by the plaintiff, and the testimony of a 
number of ■wltnéssés bas beeii taken. The plaintiff, deslrlng to amend his 
bill, bas flilefl thè' f ollowing motibn, signed by counsel, but not verifled by affl- 
davit: "Now éomés J. M. BèàvièrS, complainant herein, and asks leave of the 
court to flle the attached amendments to the bill of complalnt; and he shows 
to the court thatby reason of the amendment made to the original answer 
of the défendants, and the testimony of the défendants' wltnesses, already 
taken in this Cause, the complainant is Justly entitled to amend his bill of 
complaint, as proposed in the attached amendments, and hé prays the court 
that he be allowed to file the same." Leave has not been granted to file the 
amendments proposed, but the paper embodying the amendments bears the 
following flle mark of the clerk: "Flled 7th day of October, 1902." 

A. L. Jackson, for the motion. 
J. W.' Davis, opposed. 

MAXEY, District Judge; The motion of thé plaintif! is wholly in- 
sufficient to accompli sh the purpose sought. By'the twenty-ninth 
rule in equity it is provided : 

"But after repllcation flled the plaintiff shall not be perniitted to vsrithdraw 
It and to amend his bill, except Upon à spécial order of • a judge of the court, 
upon motion or pétition, after due notice to the other party, and upon proof 
by aflidavit that the same is not made for the purpose of vexation or delay, 
or that the matter of the proposed amendment is material, and could not 
wlth reasonable diligence hâve been sooner introduced Into the bill, and upon 
the plalntifE's isubioltting to such other terms as may bé Imposed by the judge 
for speeding the cause." 

It will be seert. at a glanée that the plaintiff has failed to observe the 
requirements of the rule, and it is needless to remark that the rules of 
practice prescribed by the suprême court should be réspected and prop- 
erly enforced. Railroad Cp. v. Br^dleys, lo Wall. 299, 19 L. Ed. 894. 
Obédience to thëir mandates Will save labor to counsel and avoid con- 
fusion and unnecessary delays in the prosecution of causes. In the 
présent case the motion of the plaintiff, being unsupported by an affi- 
davit embodying the essential requisites of rule 29, must be denied. 
And, it appearing that the amendment was improvidenlly filed, it will 
be stricken from the files, without préjudice, however, to the right of 
the plaintiff to submit a motion or pétition in proper form- if he be 
so advised. 

Ordered accordingly. 



LAMSON V. HUTCHING8. 321 

LAMSON et al. v, HUTCHINGS.» 

(Orcult Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 851. 

L CoKPORATioîJS— Stockholdess— Statotory Liabilitt— Fraudulent Tbans- 
FER OF Sharbs— Action at Law — Pboof. 

Wliere, in an action at law to recover a statutory liability against 
stoelîholders of a corporation, wlio had transferred ttieir shares, it was 
alieged that sucli transfer was fraudulent, and for the purpose of avoiding 
their liability, plaintiif was entitlèd to prove in that action tbat the as- 
signment was fraudulent and vold, and for that reason was no défense. 

2. Same— Ijimitation of Action— Construction. 

2 Starr & 0. Ann. St. p. 2642, c. 83, par. 25, provides that in any of the 
"actions" specifled In any of the sections of the aet, if judgment shall 
be given for plalntiff, and shall be reversed by writ of error or on appeal, 
or if plaintiff be nonsuited, then, if the time limited for bringing such 
action shall hâve expired during the pendency of the suit, plaintiff may 
commence a new action within a year after such judgment reversed or 
given against the plaintiff, and not after. Held, that the word "action" 
in such section was not limited to actions at law, but Included suits in 
equity, and hence, where plaintiff was nonsuited in a chancery suit, and 
limitations ran against bis claim during the pendency of such suit, be 
was entitled to commence an action at law on the daim within a year 
after the entry of the nonsuit. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This action Is at law to enforee against the plaintiffs in error a statutory 
liability as stockholders in the Cherokee Brilliant Coal & Mining Company, a 
corporation of the state of Kansas. That corporation became indebted to 
George Fowler in the year 1884, the indebtedness maturing January, 1886. 
Prior to the maturity of that indebtedness the plaintiffs in error became 
large stockholders in the corporation, with knowledge of its indebtedness. In 
October, 1888, Fowler obtained judgment against the corporation In the 
circuit court of the United States for the district of Kansas, and exécution 
issued thereupon was retumed nulla bona In February, 1889. Subsequently 
Fowler obtained a judgment against the corporation in the state of Illinois, 
founded upon the judgment in the district of Kansas, and in October, 1890. 
Instituted a ereditor's proceeding in chancery In the superior court of Cook 
county to enforee the statutory liability of the plaintiffs in error, and decree 
was therein entered against them; but upon appeal to the suprême court of 
Illinois the decree was reversed upon the ground that the liability of the 
plaintiffs in error under the statute of Kansas could not be enforced in 
the courts of the state of IlUnois, and that the chancery proceedings for that 
reason must be dismissed. Fowler v. Lamson, 146 111. 472, 34 N. E. 932, 37 
Am. St. Rep. 163. The bill was flnally dismissed on the 4th day of February 
1897. This action at law was commeneed on the 24th day of August, 1897. 
The cause was tried to the court without a jury, resulting in judgment against 
the plaintiffs in error upon spécial flndings of fact upon ail the Issues in- 
volved; one of which détermines that on the 21st of May, 1886, the plaintiffs 
in error were the owners of 521 shares of the capital stock of the company, 
and on that date transferred 519 shares to one Whitner without considération, 
and solely to defeat their Personal liability thereon as charged in the déclara- 
tion. 

David M. Kirton and Wm. H. Barnum, for plaintifïs in error. 
E. F. Thompson, for défendant in error. 

• Rehearing denied November 15, 1902. 
IF 2. See Limitation of Actions, vol. 23, Cent Dig. § 558. 
118 F.— 21 
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Before JENKINS and BAKER, Circuit Judges, and BUNN, Dis- 
trict Judge. ' ■'- "■ 

JENKINS, Circuit Judge. The two propositions upon which tlie 
case hère rnust tuf n are : First, whether the court below erred in ad- 
mitting éMëncie of the àlleged fraudulent transfer by the Lamsons of 
the 519 shares of the capitaîfBtock owned by them in the debtor Com- 
pany; second, whether the Clkimof the défendant in error is barred 
by the statutë of liniitàtidns. When this cause was previously before 
us (ttutchin^^ y. Xamsbn, 3.J; C. Ç. A. 564, 96 Fed. 720), we held, fol- 
lowing our ruïing in Rhod^?; vl Bank, 13 C. C. A. 61?, 66 Fed. 512, 
34 L. R. A; 742, that the action to enforce liability under the statute 
of one State may be mairttained in a fédéral court sitting in another 
State. It îè urg'ed in behâ'll'of the plaintiffs in error that évidence of 
the fraudulent , transfer by plaintiflfs in error is not admissible in an 
action at law. We think this contention cannot be upheld. A trans- 
fer of stock without considération, and merely to avoid the statutory 
liability of thé stockholder to Creditors, is as to such creditors, void. 
and the stockholder may be treated as stilla stockholder in the cor- 
poration. Th&<inquiry was, were thèse plaintifïs in error stockholders 
of the corporation, and by reason thereof liable under the statute for 
the debt of, the corporation? , While this corporation was insolvent 
and owing the 'dëbt demanded, the plaintiffs in error, stockholders in 
that corporation, and under the statute of Kansas liable for this debt, 
transferred théir stock to a dummy, without considération, to avoid 
that liability. The question, therefore, was whether they absolved 
themselves of liability to the défendant in error by such fraudulent 
transfer. The pfoceeding was not to follow property fraudulently 
conveyed, but to enforce a statutory liability existing at the time of the 
transfer. It is claimed that such liability is defeated by reason of the 
fraudulent transfer. But since that could not resuit from the fraud- 
ulent act they are, as to the creditors and notwithstanding such trans- 
fer, members of the corporation. We perceive no reason why the in- 
quiry as to the fraudulent nature of the transaction may not be in- 
quired of in a court of law.. Dauchy v. Brown, 24 Vt. 210; Marcy v. 
Clark, 17 Mass. 330; McClaren v. Franciscus, 43 Mo. 452; Middle- 
town Bank Vl Magill, 5 Conn. 30; Paine v. Stewart, 33 Conn. 516; 
Rider v. Morrison, 54 Md. 429. It seems to us not other or différent 
from a case whére a demand is sought to be enforced at law, and a 
receipt or release of the claim is interposed as a défense, which was 
obtained fraudiilently. In such case a court of law is undoubtedly 
qualifîed to sweep away the fraudulent transaction which stands be- 
tween the plaintiff and recoyery upon his demand. Or the case may 
be likened to replevin for personal property fraudulently obtained, the 
title to which, because of the fraud, does not pass. In such case the 
fraud may be inquired into by a court of law, for the recovery does not 
proceed because of, nor is it dépendent upon, the fraud. 

A more difficult question is presented by the plea of the statute of 
limitations. We ruled, when the case was previously hère, that the 
Illinois statute of limitations of fîve years should be applied. The 
right of action accrued not éarlier than June 18, 1886, the date of the 
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dissolution of the corporation. In 1890 the chancery suit was brought 
in the state of Illinois, and was dismissed on February 4, 1897, and this 
suit was commenced within one year after such dismissal. By the act 
of July I, 1873 (2 Starr & C. Ann. St. p. 2642, c. 83, par. 25), which 
amends the gênerai statute of limitation of that state, it is provided: 

"In any of the actions specified in any of the sections of said act, if 
.iudgment shall be given for the plalntiff, and the same be reversed by writ of 
eiTor, or upon appeal; or if a verdict pass for ttie plaintifC, and, iipon matter 
alleged in arrest of judginent, the judgment be given against the plaintift; 
or, if the plaintiff be nonsuited. then, if the time limited for bringing such ac- 
tion sliall hâve expired during the pendency of such suit, the said plaintiff, his 
or her heirs, executors, or administrators, as the case shall require, may 
commence a new action within one year after such judgment reversed or 
given against the plaintiff, and not after." 

Does this section include suits in chancery? The question has not 
been decided by the suprême court of Illinois, se far as we hâve been 
able to learn, and we are free to give it such construction as will best 
meet the intention of the law-making power. It would be profitless 
to review the history of the growth and interprétation of statutes of 
limitation. Formerly, they were construed strictly, the courts seem- 
ing to lean to the thought that they should only be applied to cases 
within the strict letter of the statute ; treating the statute with disfavor, 
because, as was supposed, it was a weapon by which to defeat an honest 
debt. In modem times courts hâve looked favorably upon the "statute 
as one of repose, to prevent the prosecution of stale claims when the 
witnesses to the transaction may be dead. The latter theory appeals 
to us as équitable, and that in the interest of peace such statutes should 
be given libéral interprétation; that one vi'ho lies by donnant and 
fails to présent his claim to a court of justice at a time when the wit- 
nesses to the transaction are living, ought not to receive the assistance 
of a court of justice. By that same token we think that this statute of 
Illinois, vi'hich seeks to relieve the diligent but mistaken claimant from 
the conséquences of his mistake, should receive a like libéral interpré- 
tation in the interests of justice and of fair play. The gênerai statute 
of limitation of the state of Illinois would seem to cover, in some in- 
stances at least, not only légal, but équitable, claims. It would seem 
to comprehend ail proceedings with référence to real estate, whether 
légal or équitable. It provides by paragraph 11 that no one shall com- 
mence an action to foreclose a mortgage or a deed of trust unless with- 
in the specified time. The action hère referred to is undoubtedly the 
suit in equity to foreclose. Ordinarily, the terms "suit" and "action" 
are synonymous or convertible. In a gênerai sensé, civil actions in- 
clude actions at law, suits in chancery, proceedings in admiralty, and 
other judicial controversies in which rights of property are involved. 
And so, aiso, the terms "judgment" and "decree," while, strictly speak- 
ing, applicable, the former to suits at law and the latter to suits in 
chancery, are usually enlployed as convertible terms. The statute of 
Illinois provides that "aîl gênerai provisions, terms, phrases and ex- 
pressions shall be liberally construed in order that the true intent and 
meaning of the législature may be fuUy carried out." 3 Starr & C. 
Ann. St. 111. p. 3833, c. 131, par. i. And so it is ruled that a thing 
within the intention is within the statute, though not within the letter; 
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and a thing within the letter is not within the statute unless withîn the 
intention. People v. Gaulter, 149 111. 39, 36 N. E. 576. 

Turning now to the statute in question, we find that it employs 
the word "actions" with référence to any of the proceedings speci- 
fied in the gênerai act, which, as we hâve seen, may include a suit to 
foreclose a mortgage. It provides that, if the judgment in any such 
action shall b€ reversed by writ of error or upon appeal, and during 
the pendency of such suit the timelimited for bringing an action shall 
hâve expired, the plaintiff may commence a new action within one year 
after suçh judgment reversed. The terms "action" and "suit" are hère 
employed as convertible terms. It will also be seen that it speaks of 
a reversai by writ of error or upon appeal. In a common-law state, 
unless otherwise regulated by statute, judgments at law are not re- 
viewed by appeal, but by writ o| error only. We think this language 
must refer to ail actions, légal or équitable, reviewable by writ of 
error or by appeal. The intent of the statute was that the time occu- 
pied in • an Unsuccessful litigation touching a demand — ^the statutory 
limitation e?:piring during the litigation — should not prove a bar, 
where the merits of the controversy had not been determined, but 
that a period of one year should be allowed after the expiration of the 
unsuccessful litigation to bring a proper action to enforce the demand ; 
and this whether the unsuccessful litigation be at law or in equity. 
The législature was not dealing with form merely, but with substance, 
to relieve from mistaken proceedings. We hâve been referred to sev- 
eral cases, notably Dawes v. Railroad Co., 96 Va. 733, 32 S. E. 778; 
Gray's Adm'x v. Berryman, 4 Munf. 181 ; Elam v. Bass' Ex'rs, Id. 
301 ; Roland v. Logan, 18 Ala. 307. It is sufiScient to say, without ap- 
proving or disapproving the reasoning of the court in those cases, that 
they are founded upon statutes unlike the one hère. The reasoning 
of the courts in those cases is founded upon the précise terms of the 
statute, which sought to bar légal actions only, and extends the time 
only when the judgment, not going to the merits, is reversed by a writ 
of error, the language "or upon appeal" not being within the terms of 
the statute ; while in the statute ,w« are considering the words "suits" 
and "actions" are used as convertible terms, and the reversai provided 
for may be by writ of error or by appeal, indicating that the word 
"judgment," as used, comprehends the decree of a court of chancery 
as well as the judgment of a court of law. This construction is upheld 
in the décision of the circuit court of appeals for the Eighth cir- 
cuit in Alexander v. Gordon, 41 C. C. A. 228, loi Fed. 91, constru- 
ing the statute of Arkansas, like to the one hère. It is there held that 
a suit at law commenced within one year after the dismissal oî a 
chancery suit Was within the saving statute, and that the statute of 
limitations did not bar the action. The dismissal of the chancery suit 
hère did not gô to the merits of the cause. The judgment of the 
appellate tribunal instructed the claimant that he had mistaken his 
forum. The case, in our judgment, is clearly within the intent of the 
statute, and we think also within the lett':r. 

The judgment is affirmed. 
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RIOHAEDSON & CO. v. CORNFORTH.» 
(Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 882. 

1. Salhs— Standard of Weight—Application. 

Where cats were sold without any agreement as to the standard of 
weight governing the number of pounds to tlie bushel, the standard in 
force at the place where the oats were purcbased governs the contract. 

2. Same — CoKSTKOCTioN— Paroi, Evidence. 

Telegrams constituting a sale of a quantlty of clipped oats purchased 
in Chicago for shipment to the buyer in Seattle recited that the oats 
■would test from S6 to 37 pounds per bushel, and the telegram of ae- 
ceptanee accepted offer for white elipped oats, 36 pounds to bushel, Chi- 
cago Board grade. Défendant shipped a sufficient quantlty of oats at 
32 pounds per bushel to fulflll the contract, but plaintitt, clalmlng that 
the contract called for 36 pounds per bushel, sued for breach of contract, 
in which évidence was ofCered that, accordlng to the customs of the Chi- 
cago marliet, 32 pounds was the standard bushel of oats, and that the 
"test 36 and 37 pounds per bushel" had référence solely to the quality 
of the oats. Ueld, that the contract did not show a meeting of minds on 
the standard by which the oats should be measured, and that the évidence 
of the Chicago custom was admissible. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Seymour Edgerton and George P. Merrick, for plaintifï in error. 
H. K. Tenney, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion of the court. 

Richardson and Company, a corporation organized under the laws of 
Illinois, plaintifï in error, was the défendant below, and Joseph T. 
Cornforth, défendant in error, a citizen of the State of Washington, 
was the plaintiff below. 

The suit in the Circuit Court, was to recover seven thousand, eight 
hundred dollars, damages for failure to ship about eighteen thousand, 
three hundred and thirty-four bushels of number two white clipped 
oats, on a contract calling for one hundred and sixty thousand bushels, 
payment for one hundred and sixty thousand bushels having been 
made by the purchaser to the vendor. Défendant below pleaded that 
the full quantlty of one hundred and sixty thousand bushels had been 
shipped. 

It is admitted that fîve million, one hundred and twenty thousand 
pounds of oats were delivered and accepted under the contract. De- 
fendant below insisted that this fulfilled the contract, taking thirty-two 
pounds as the standard of a bushel. Plaintifï below claimed that 
thirty-six pounds should hâve been taken as the standard of a bushel. 
The controversy turns solely upon the question whether thirty-two 
pounds or thirty-six pounds was, under the contract, the standard of 
the bushel. 

• Behearing denied November 15, 1902. 
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The contract was by télégraphie correspondence. Plaintiff below 
desiring to bid?npon a government contract calling for twenty five 
hundred tons (five million pounds of oats) to be delivered at Tacoma 
or Seattle, asked tKe agent of thé Chicago, Milwaukee & St. Paul 
Railroad, at Portland, Oregon, to ascertain on what terms the oats 
necessary to the contract, could be purchased in Chicago. Thereupon 
the foUowing telegrams passed: 

B. S. Keeley, "Seattle, Wash., 26 Sept, 1900. 

Chgo. 
Wire F. O. B. priées Chicago on 160,000 bushels clean whîte oats in new 
burlaps 100 pounds each also in bulk. Rate per ton requlred Chicago to 
St. Paul 125. Destination China, Answer hère by Friday. 

(Slgned) O. J. Eddy." 

O. 3. Eddy, "Chgo. Sept. 28. 

C. M. & St. P., Seattle, Wash. 
Oan get quantlty desired Immédiate shipment best quality Green Bay 
Inspection white fanned oats in bulk 25 cents, burlaps 26i^ cents with 7c. 
added for burlaps. Glipped oats test 36 to 37 pounds per bushel aeeeptance 
this week F. O. B. Green Bay. Can quote a delivered price Asiatic ports to 
Seattle on very low freight basis. Connection Canadlan Pacifie. 

(Slgned) H. E. Plerpont." 

H. E. Plerpont. "Portland, Sept 29. 

Chgo. 
Your wire 28th quote priée oats wlth lowest through rate to Seattle. 

(Slgned) C. J. Eddy." 

0. J. Eddy, "Chgo. Oct 1, 1900. 

Portland. 
On offer for 160000 bushels whlte cUpped oats can get priée of 25 
cents per bushel F O B Chicago. 

(Slgned) H. E. Plerpont." 

H. E. Plerpont, "Seattle, Oct 2. 

Chgo. 
Mr. Comings aslJS are oats white what welght per bushel for clipped 
how soon could they be shlppedî 

(Slgned) R. M. Boyd." 

R. M. Boyd, "Chgo. Oct 4. 

Seattle. 
We quoted Eddy priée of white oats clipped, test, thlrty-six to thlrty-seven 
pounds. Is there any prospect of securlng thls contract? 

(Slgned) H. B. Plerpont" 

H. E. Plerpont "Seattle, Oct. 5/00. 

Chgo. 
Your wire yesterday Comings clalms to control lowest blds on oats 
flwaiting award of contract will advise later. 

(Slgned) B. M. Boyd." 

H. E. Plerpont "Seattle, Oct 8. 

Chgo. 
Comings has contract how Boon can ail be loaded? 

(Slgned) R. M. Boyd." 

H. B. Plerpont, "Seattle. Oct. 8. 

Chgo. 
Arrived hère today Comings advises he has the oats contract and finances ar- 
rangea through bank how soon can they move after satisfactory settlement 
Is arranged answer hère. 

(Slgned) G. J, Eddy." 



EICHAKDSON & CO. V. COENFORTH. 327 

E. M. Boyd, "Cîhicago, Oct. 8, 1900. 

Seattle. 
Wire quick what basis accepted ou the oats quantity and to whom 
invoiced and what inspection required. 

(Signed) H. E. Pierpont." 

H. E. Pierpont, "Seattle, Oct. 8. 

Chgo. 
ïour message today Comlngs says tiasis wiilte cleaned clipped oats 36 
to 37 pounds to be bushe! in bulle F O B Chgo amount one hundred and 
sixty thonsand bushels priée 25 cts wlU advise as to Inspection tomorrow. 
How soon can they be loaded and forwarded? 

(Signed) R. M. Boyd." 

O. J. Eddy, "Chgo. Oct. 9. 

Seattle. 
Offer good for reply to reach us by 11 A. M. tomorrow one hundred 
sixty thousand bushels No. 2 clipped white oats 36 pounds to bushel 25 cents 
F O B Chicago prompt shipment really excellent quality pass any inspec- 
tion but sold on basis Chgo. Board grade No number one grade. 

'Signed) H. E. Pierpont." 

H. E. Pierpont. "SeatOe, Oct. 9. 

Chgo. 
I am advised that offer Is accepted and that Bank of Seattle wlll tele- 
graph parties you designate tomorrow morning making the necessary financial 
arrangement for payment of one hundred and sixty thousand bushels of 
oats In accordance with your telegram this date answer quick. 

(Signed) C. J. Eddy." 

H. E. Pierpont, "SeatOe, Oct. 9/00. 

Chgo. 
Expect to be able to advise you today as to inspection and invoice to a 
certain bank wire quick as possible when oats can be loaded and forwarded. 

(Signed) C. J. Eddy." 
■'C. J. Eddy, 

Seattle, Wh. 
Hâve closed one hundred sixty thousand oats with Richardson & Co. Board 
of Trade, Chicago basis twenty-flve cents F O B CîlHcago. Hâve bank wire 
them direct and give shipping instructions and advise quick. Our arrange- 
ments are with Oanadian Pacific. 

(Signed) H. E. Pierpont." 

Eddy and Boyd were connected with the raiiroad company on the 
Pacific, and Pierpont and Keeley were connected with the road in 
Chicago. Plaintiff below having obtained the contract with the gov- 
ernment, arranged with the Puget Sound National Bank of Seattle, 
to finance his contract, and thereupon the following telegram was 
sent : 

Richardson & Co., "Oct. 11, 1900. 

Board of Trade, 
Chicago, 111. 
Drafts with bills of lading attached for one hundred sixty thousand bushels 
number two white clipped clean oats, thirty-slx pounds to bushel, Chgo. 
board grade if shlpped promptly, last shipment to leave Chicago betore 
October 16th, will be paid on présentation if shlpped from Chgo. to Seattle 
via Minnesota, transfer on C, M. & St. P. Railway and Northern Pacific 
Railway consigned to us hère. This is the lot of oats about which P. E. 
Pierpont has been negotiating with you. Answer. 

The Puget Sound National Bank of Seattle. 

J. Furth, Pt" 
to which défendant below replied as follows: 
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"Chicago, lUs. October llth, 190a 
i. Fnrth, 

Président Pngçt Sound Nat Bank ot Seattle, 
Seattle, Wn. 
Message rccelved; wlU ship flfty to seventy-flve thousand Immedlately cars 
obtalnable, balance wlthln fourteen days; can't obtaln cars sooner; wUl shIp 
out fast as possible; sale made basls Chicago exchange; answer. 

Kichardàon and Co." 

This complétée! the arrangement, and accordingly, the oats were 
from time to time shipped by défendant below, and drafts made on the 
basis of thirty-two pounds to the bushel. 

It is claimed by counsel for both parties, that the contract, embodied 
in thèse telegrams, is unambiguous. This would seem to exclude the 
necessity of extrinsic proof. But while the défendant in error insists 
that the contract, rightly read, clearly shows that thirty-two pounds 
to the bushel was to be taken as the standard of measurement, counsel 
for défendant in error insists, with equal emphasis, that it is clearly 
shown that thirty-six pounds was the standard agreed upon. Our own 
inspection of the telegrams leaves us with the belief that if the contract 
be unambiguous, it should be interpreted to mean thirty-two pounds to 
the bushel. That such upon its face is the meaning of the contract 
however, we do not décide. 

Clipped oats are oats which hâve been put through a machine, by 
which the worthless ends of the husk are eut off. The resuit is, that 
the oats thus clipped, takes up a less space, and that a given cubic 
measure will weign more than the same measure when filled with oats 
in their natural state. 

A given cubic measure of clipped oats, however, has by no means a 
fixed weight. It varies according to quality, from thirty-two to forty- 
two pounds to the measured bushel. In the grading of clipped oats, 
therefore, weight to the measured bushel, is an essential élément. 

On the trial of the case, oral évidence was introduced by défendant 
below, tending to show that in transactions on the Board of Trade of 
Chicago, number two white clipped oats is sold upon the standard of 
thirty-two pounds to the bushel ; but tested as to quality at not less 
than thirty-four pounds to the measured bushel. A régulation, to 
that effect, also, is among the printed rules of the Board. The Circuit 
Court, however, at the conclusion of the testimony of the défendant 
below, held that the contract embodied in the telegrams, called for 
delivery on the basis of thirty-six pounds to the bushel, from which it 
followed that the évidence extrinsic to the contract, was irrelevant. 
Upon this view, a verdict was rendered for the plaintiflf below, upon the 
instruction of the court. 

We cannot concur with the Circuit Court in the conclusion that the 
extrinsic évidence is irrelevant. The plaintiflf bdow came into the 
Chicago market for his purchasé. In that market, thirty-two pounds 
has been fixed by statute, as the standard for the measurement of a 
bushel of oats. This may not include, it is true, oats artificially treat- 
ed ; but it may be shown, by the custom of the market, to hâve been 
applied to clipped oats as well. The telegrams do not show that the 
minds of the parties came together on a différent spécifie basis. There 
are repeated allusions to "thirty-six pounds," and to "thirty-seven 
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pounds" to the bushel ; but upon the part of the seller, at least, this 
could easily, in view of the customs of the Chicago market, hâve been 
understood as référence to quality, and not to standard. An inspec- 
tion of the telegrams leaves room for the view, either that the stand- 
ard agreed upon was thirty-two pounds to the bushel, or that the 
parties came to no spécifie agreement upon that élément of the con- 
tract. 

In the absence of an agreed standard, the standard of the place 
where the commodity is purchased governs ; and the évidence ofïered 
tended, at least, to show that such standard was thirty-two pounds to 
the bushel. In such a situation, the évidence ought not only to hâve 
been submitted to the jury, but the judgment of the jury taken, based 
upon the customs of the market where the oats were purchased. 

The judgment of the Circuit Court will be reversed, and the case 
remanded, with instructions to grant a new trial. 



THE TRITON. 

THE JOHN A. C5DRTIS. 

(Circuit Court of Appeals, Fourth Circuit. November 6, 1902.) 

No. 441. 

1. Collision— Vbssels Crossing— Bteam Tug and Schoonek. 

Conflicting évidence examlned, and a tug held solely in fault for a colli- 
sion in Hampton Roads in the night, with a Bchooner, on a crossing 
course. 

2. Same— Navigation Rulks. 

Article 28 of the gênerai navigation ruies, which provides that, "when 
vessels are in sight of each other, a steam vessel under way, whose 
engines are going at full speed astern, shall Indicate that fact by three 
short blasts on the whistle," Is applicable, and obhgatory, although the 
other is a sailing vessel. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

This is a case of collision between a steam tug and a schooner In Hampton 
Roads in that part that lies between the Ripraps and the wharf at Old Point 
Comfort. The collision happened at 9 o'clock in the evening. The night was 
clear, the wind blowing from the north and west. The collision occurred 
October 16, 190O. The libel on behalf of the schooner was filed October 19, 
1900. The dépositions of the three seamen on the schooner were taken Oc- 
tober 22, 1900. The answer of the steam tug was flled December 20, 1900. 
The case was heard before the district judge May 8, 1901, when the master 
of the schooner testified in court, together with ail the witnesses for the 
tug. The libel on behalf of the schooner states: Tliat she was of 147 tons, 
with a cargo of 183 tons of flsh scrap, bound from Fairport, Va., to Norfolk, 
with a crew consistlng of a master and three colored men. The schooner was 
on a course about Southwest by west through the Roads, well over to the 
Old Point Light side, making for the Norfolk Channel. The schooner's booms 
were on her port slde, and the wlnd was blowing strong from the north and 
west. That the tug was seen by the master of the schooner anchoring her 
tow in the vicinity of the Ripraps, and afterwards was observed, without her 

f 2. Collision rules, see notes to The Niagara, 28 G. O, A. 532; The Mount 
Hope, 29 C. C. A. 368. 
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towing lîght, headjng apparently In the direction of Old Point wharf, showlng 
her greè» aiid Vhîte llghts. That thé seliooner w&s Icept on her course untll 
the vessels ,Were T»y close together, the tug heading dlrectly across the bows 
ot the schooner. That the master of the schooner, seeing that a collision was 
inévitable, tried to ease the blow by starboardlng hls wheei, but only suc- 
ceeded in getting it partiy over, Chànging his course legs than a point, when 
the boom and bowsprit of the schooner struek the tug aft of the smolvestack. 
The tug passed by, but the schooner was seriously iujured, and it was neces- 
sary to beaeh her. That from the time the tug was seeu to start towards 
Old Point wharf she appeared to be going at her ordinary full speed, and 
so continued, and blew one shoït whistle about the time of the collision. The 
case for the tug, stated in her answer, is that she Is a large, powerful 
seagoing tug, engaged in seatowlng along the Atlantic coast. That she had 
just corne in from thé sea, towing the barge Knickerbocker, and had anchoi-ed 
the barge about one mile -«^estwardly from the Kipraps, and, af ter taking in 
her hawser, proceeded under one bell for Old Point wharf, to get orders. 
While so proceeding, at a slow speed, the red llght of a schooner was ob- 
served almost half a mile distant off her starboard bow, apparently on a 
Southwest course. The tug's wheel was then put to port, and her engines 
stopped, in order to glve the schooner ample room to keep her course in safety; 
but when the schooner was about a quarter of a mile distant, sailing rapldly 
under the strong wind from the northwest, she was seen to change her 
course, and keep off, so as to head for the tug, flnally shutting in her red 
light. The tug promptly put her engines full speed astern on observing the 
schooner's change of course, but, although the tug succeeded lu getting stern- 
way on, it was to no purpose, and the schooner came on at a rapid speed, 
striking the tug on the starboard side, carrying away a portion of the tug's 
after-house. 

Floyd Hughes, for appellant. 

H. H. Little (Robert M. Hughes, on brief), for appellee. 

Before SIMONTON, Circuit Judge, and MORRIS and BRAW- 
LEY, District Judges, 

MORRIS, District Judge (after stating the facts). There are con- 
flicts in the testimony which we hâve net been able to reconcile, and, 
after careful considération, we can but agrée with the district judge 
who heard the case that the libelant's account of the movements which 
resulted in the collision is far the more reasonable and probable. The 
schooner's crew were not intelligent men, but seem to hâve had this 
virtue : that they did not attempt to testify to anything more than 
they actually saw and knew. Their testimony was taken only six days 
after the collision, and they obviously had not time to work up any 
theory of how the collision occurred, and to shape their testimony to 
support it. The wheelman is positive that the schooner's helm was 
not changed until the master ordered it hard up just before the col- 
lision ; and he states that the collision came so quick that the schoon- 
er's course was not in fact changed. The schooner had a straight 
course, with a fair wind up the Roads past the Old Point wharf, and 
there was no reason why she should change. If they had mistaken the 
green light of the tug which they saw for the green hght of a sailing 
vessel on their port bow, as has been suggested, the schooner's duty 
would hâve been just the same,-^to keep her course. The tug's wit- 
nesses state (a fadt not stated in her answer) : That she was lying off 
in the channel between the Ripraps and the Old Point wharf for half 
an hour waitingfor a steamer at the wharf to leave it. That they lav 
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abolit a mile from the wharf, heading about N. W. by N., dîrectiy for 
it. That when they saw the steamer leaving the wharf they started 
ahead under one bell, and in about a minute and a hah' the schooner's 
red Hght was reported about four points on the tug's starboard bow, 
about half a mile away. That the tug's engines were then stopped, 
and her wheel put to port, so as to pass under the schooner's stern. 
That when the schooner was about a quarter of a mile away those on 
the tug saw her swinging to port. This they say they made out by 
the appearance of the hull and sails, and not by a change of lights, 
for, although they had lost the schooner's red light, they never saw 
her green light. That, when they saw the schooner swinging to port, 
the tug's engines were reversed full speed astern, and the tug got 
under sternway; and that the collision happened very shortly after 
the schooner's red Hght was shut in. Christensen, a deck hand on the 
tug, who was standing abreast of the forward rigging, testiiies that 
the tug's engines were reversed before the schooner was observed to 
change her course, and continued to go astern until the collision. 

It is difficult to believe, against the positive testimony from the 
schooner, that her green hght was not burning; and if it (her green 
light) was burning, and not seen from the tug, it is quite convincing 
proof that the schooner did not change her course, for, if she had done 
so at any distance from the tug, she would hâve exhibited her green 
light. It is also difficult of compréhension why, if the experienced 
master of this powerful tug saw the schooner nearly abeam changing 
her course towards his stern at a quarter of a mile off, lie did not put 
his engines full speed ahead instead of astern. Thèse difïiculties and 
othcrs are ail explained, and the conflicts in the testimony disappear, 
if it be true that the tug's engines were stopped because she was wait- 
ing for a clear berth at the wharf, and not on account of the approach- 
ing schooner ; and that the master of the tug was watching what was 
going on at the wharf directly ahead of him, and, confused by the 
lights of the steamer lying at the wharf and the electric lights at the 
wharf and the hôtels, he did not observe the schooner until she was 
close upon him, sailing rapidly, and then reversed his engines as the 
best thing to do in the emergency. For 20 minutes before the tug 
started across the channel for the Old Point wharf, her witnesses say 
there was no one in the pilot house, both the master and the mate 
being aft on the tug superintending the taking in of a 200-fathom 
hawser, while the tug was drifting. When they went into the pilot 
house, they started for the wharf, and then they stopped the engines 
for half an hour while they watched the wharf for an opportunity to 
make a landing. It does not seem, therefore, improbable, that they 
neglected to continue to watch the red light of the schooner, and that 
the tug's engines were n.ot stopped on her account ; but that when she 
was close upon them, coming on at eight miles an hour, and her sails 
began to be visible, they erroneously supposed that her sails indicated 
a change of course. It has been frequently observed that as the sails 
of an approaching vessel are coming into view at night, they are liable 
to présent the appearance of changing without really doing so. The 
witnesses from the tug testified in court about eight months after the 
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occurrence, when their opinions as to minute intervais of time and 
distance must hâve been în the nature of guesses. 

It was suggested in argument that the tug could in no case be held 
in fault for not blowîng a signal, as under no circumstances was such 
a signal required to be giveii to a sailing vessel. Article 28 of the act 
of June 7, 1897 [U. S. Comp. St. 1901, p. 2884], provides: "Art. 28. 
When vessels are in sight of one another, a steam vessel under way, 
whose engines are going at full speed astern, shall indicate that fact 
by three short blasts on the whistle." This article made it obligatory 
upon the tug, when she put her engines full speed astern, to give warn- 
ing of that fact by three short blasts. Under the facts of the case as 
we find them, this omission was not, perhaps, of spécial conséquence, 
but, if the vessels had been as far apart as contended on behalf of the 
tug, it would hâve been a very important warning to the schooner, as 
her master says he heard the jingle bell on the tug, which was rung for 
full speed astern, and he supposed it meant full speed ahead. The 
single blast heard by those on the schooner was probably from the 
steamer just leaving Old Point wharf. 

Upon careful considération of the testimony, although some of it is 
confusing, we see no reason to difïer with the conclusion of the district 
court, and the decree is affirmed. 



CITY OF CENTERVILI/B v. FIDELITY TRUST & GTTARANTY 00. 
(Circuit Court of Appeals, Elghth Circuit September 29, 1902.) 

No. 1,743. 

1. Municipal Corporations— Contbacts with Water Companies— Validity. 

Under the lowa statuts (McOlain's Code, § 639), which authorizes 
ciliés to contract with water eompanies for the construction of water- 
works, to grant franchises theref or, and to agrée to pay rentals for fire 
hydrants, when a majorlty of the voters approve the same at an élection, 
the power to make such contracts and grant the necessary rights and 
franchises is vested in the council, to be exercised af ter the gênerai 
scheme shàll hare been approved by the voters; and an ordinance passed 
after an élection, embodying the contract, is not invalidated by the fact 
that it diflfers In détails from the one submitting the matter to a vote, 
where there Is no wide departure, and the changes made do not appear 
to be detrimental to the interests of the city or indicate bad faith on 
the part of the council. 

2, SaMB— CONTRAbT To PÀY Htdrant Rbntals. 

A city lit lowa, authorizéd by statute to contract for a supply of water 
from a water Company and to levy a tax to pay for the same, made a 
contract by which it agreed to levy such tax, within the statutory limit, 
as was required each year to pay tjie rental for a certain number of 
fire hydrants to be maintained by the company for a term of years, and 
to pay sudi dentals dirèctly to the trustée named in the mortgage whicb 
the company was authorizéd to exécute to secure an issue of bonds, 
to be appUed eiclusively upon the interest and principal of such bonds. 
BeM, that such contract was valid, and on the subséquent completion 
of the Works ahd exécution of the mortgage the rights of the parties 
thereunder became flxéd, and the right of the mortgage trustée to en- 
force payment of the rentals for the beneflt of the bondholders was 
not aflected by an option réserved to the city by the contract to purchase 
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thé Works, whether such option could lawfuUy be exercised or not, nor 
by the subséquent exercise of such option, by whlch the city came Into 
possession of and operated the worlîs. 
8. Same— Création of Indebtbdnbss — Contbact for Cukbent Expesditubes. 
A contract by a city to pay rentals for fire bydrants at stated times 
in the future Is one for a current expenditure, and does not croate an 
îndebtedness of the liind contemplated by the provision of the lowa conr 
stitution limiting municipal Indebtedness. 

4. Equitt Jurisdiction— Enporcing Légal Dkmands— Determining Entirr 
conïrovbrsy. 

A city, which has purchased and taken possession of waterworlis, 
subject to a mortgage placed thereon by the former owner, Is a necessary 
party to a suit to foreelose such mortgage; and a court of equity, havlng 
acquired jurisdiction of the parties and of the subject-matter in such 
suit, will détermine ail matters connected with the controversy, and 
may enforce the rights of the complainant under a contract, made before 
the exécution of the mortgage, by which the city agreed to pay hydrant 
rentals directly to the trustée for the benefit of the boiidbolders. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

The appellant, the city of Centerville, is a municipal corporation of the 
second class, organized and existing under the gênerai laws of the state of 
lowa. The appellee, the Fidelity Trust & Guaranty Company, is a New 
York corporation, and the Centerville Water Company is an lowa corpora- 
tion. On February 18, 1895, the city council of the city of Centerville passed 
Ordinance 207, which by Its terms purported to authorize the Centerville 
Water Company to erect, operate, and maintain for the period of 25 years 
a System of waterworks in that city, to supply water to extinguish lires and 
for the use of the inhabitants, with the usual franchise as to the use of 
streets, alleys, roads, bridges, and public grounds. The water was to be 
pumped from an artesian well or wells, and many détails respecting the con- 
struction and capacity of the waterworks were specifled, and among them 
that there should be placed along the mains not less than 70 flre hydrants, 
located under direction of the council, and a steel water tower 60 feet higli 
ou a stone or brick foundation not less than 40 feet high, and a storage 
réservoir of a capacity of not less than 2,000,000 gallons; the work to be 
completed and ready to be tested by March 10, 1890. To enable the water 
Company to obtain money to complète the works, the ordinance provided 
that the water company "may mortgage said entire waterworks plant In- 
cluding the engine, pumphouse, and real esta te connected therewith, ail ma- 
chlnery, mains, and piping, and ail other property formiug said plant, in- 
eluding the rights, franchises, and rentals conferred by tbls ordinance, to 
secure a loan to said corporation not ecxceeding at any tlme the sum of forty- 
five thousand ($45,000) dollars; but the company shall not alienate said 
plant otherwise (except to the city of Centerville) wlthln one year from the 
date of completion of said works." The ordinance further provided that the 
city should rent from the water company for the term of 25 years not less 
than 70 flre hydrants at an annual rental of ?3,900, "to be paid by the city 
treasurer on or before the first day of June and December of each year, 
direct to the bondholders or their agents, if said bonds are issued, so that 
said rental fund shall at no tlme be under the control of said water com- 
pany. Ont of said fund the interest shall be first paid, and the balance re- 
maining shall be applled to taking up and paying off some of the bonds, 
to the amount of such balance, or, if none then be due, said balance shall 
constitute a sinklng fund for the extinguishment of said bonds. For ail 
hydrants furnlshed in excess of seventy (70), said city shall pay a rental of 
fifty dollars ($50) each, in manner and at a tlme hereinbefore specifled." 
• * • • • • •* * » 

"Sec. 10. The city of Centerville shall annually during the term herein- 
before mentioned levy and collect a tax of flve (5) mills on the assessed 
valuation, or so much thereof as shall be sufflclent to pay the said hydrant 
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rental accruing during sald year. The sald tax, when collected, shall be 
kept and known as a 'Hydrant Fund,' and shall be held Invlolate for, and is 
hereby irrevocably pledged and apprppriated for, the payment oï such 
hydrant rental in the manner herein provlded. Provision to meet the re- 
qulrements of this section shall be ihade in the annual appropriation bill. 

"Sec. 11. The eity ôf Centerville reserves the right to purchase the system 
of waterWorks hereby authorized at any time wlthin six months after their 
completion at the sum of flfty-flve thousand ($55,000) dollars, and, should the 
eity elect to purchase and tender to ,1iie company the said sum, less the 
amount of principal of any incumbrance thereon, the company shall forth- 
with cohvey to tlàe eity by good an,d sufflcient deed of convej'ance tbe said 
vs'aterworks System, and ail real and Personal property required in connection 
therewîth, subject, bowever, to any existing mortgage indebtedness and iu- 
terest thereon. Said eity shall covenant in any such conveyance to it to 
keep such waterworks system in good repair and efficient operating condi- 
tion. In event of the purchase being made as aforesaid, the company may, 
at its option, to be then expressed, accept payment in money or In twenty 
(20) year 5 per cent, bonds of the eity at their par value." 

The said ordiuance further, and among other things, provided for the sub- 
mission of:the question of the érection of such waterworks to the votera 
of said City for their approval or dlsapproval, at a gênerai élection to be 
held March 4, 1895; the following propositions to be voted on: "Shall the 
Oenterville Water Company be authorized to construct vraterworks? Shall 
a tax of five (5) mills be annually levled and appropriated to the payment 
of hydrant rentals?" Due proclamation of sald élection was made, and said 
ordinance glven wide publlcity in said eity; and at such élection both of sald 
propositions were approved and caiTiedin the affirmative by a majority ex- 
ceeding four-flfths of the voters. 

Soon after said élection said eity council passed Ordinance 208, which 
amended and changed Ordinance 207 In nïany particulars. It provided that 
the water tower should consist of a steel réservoir 100 feet high and 12 feet 
In diameter, on a stone or brick foundatlon, not less than 4 feet In the 
ground; also, that the storage réservoir should be of not less than 250.000 
gallons; also, that the mortgage authorized should not exceed $50,000; also, 
that the. eity should pay the hydrant rentals directly to the trustée of the 
oondholders, if bonds should be Issued; also, that the city's option to pur- 
chase the waterworks should be exerclsed within 30 days after their com- 
pletion, and be for the sum of $60,000. Said water company began the 
érection of sald waterworks, and on August 1, 1895, issued and negotlated 
its bonds to the number of 100, in dénomination of $500 eaeh, payable to 
bearer at the office of the Fidelity Trust & Guaranty Company, in BufCalo, 
New York, pr at the Seaboard National Bank, in New York City, at the option 
of the holder, with Interest at 6 per cent as per semiannual coupons attachedj 
and to secure the payment of such bonds said water company on the same 
day exécuted to the complainant, the Fidelity Trust & Guaranty Company, 
as trustée, Its mortgage deed, covering said waterworks and ail property 
connected therewith, and ail the rights and franchises of said water com- 
pany, which mortgage was duly recorded. Sald w;ater company completedJ said 
waterworks, and the same were duly tested and aecepted by said eity council 
February 12, 1896. On February 18, 1896, said eity council by ordinance 
exercJsed Its option to purchase said waterworks plant, and authorized and 
direoted the mayor and eity elerk to obtain from said water company a deed 
of conveyance to said olty of sald waterworks, and ail property connected 
therewith, and rights and privilèges appurtenant thereto, subject to said 
mortgage deed of trust to complainant, with covenant on the part of the 
eity to operate and maintain said waterworks System; but the eity should 
not be made liable to pay sald bonds of sald water company, and on delivery 
of such deed said mayor and elerk were authorized and directed to pay said 
water company $10,000 in water bonds of sald eity, before authorized. 
Thereupon, on the same day, such deed from said water company to said 
eity was exécuted and delivered in exchange for such water bonds, and 
said eity then went Into possession of said waterworks and property con- 
veyed to it by said deed, and hâve slnce, until displaced by the receiVer in 
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thls suit, maintained and operated the same. Sald city bas ever since levied 
and collected said flve-mill tax, and prior to February, 1901, had recelved 
from that tax $17,577.39, and during the same time had paid over to the 
complainnnt as such trustée as hydrant rentals the sum of $12,720, of whlch 
sum $2,500 was applied by said trustée in paying the principal of 5 of the 
bonds secured by sald trust mortgage, and $10,220 in the payment of interest 
coupons of said bonds; and sald city had of the moneys so coUected, in 
February, 1901, the sum of $4,800, and had expended incidentally the sum 
of $53.39. None of the Interest coupons whlch fell due February 1, 1900, or 
at any time since, on the outstanding 95 bonds secured by said trust mort- 
gage, hâve been paid; nor bas any of 7 of such bonds, the principal of 
whlch came due on or at dates before August 1, 1900, been paid. 

In this suit, brought by said trustée against the Centerville Water Com- 
pany and the city of Centerville for the foreclosure of said trust mortgage 
and other équitable relief, the défendant the Centerville Water Company 
answered, making no défense. The défendant city of Centerville by its 
answer claimed that the Construction of the waterworks by the Centerville 
Water Company in accordance with the provisions of Ordinance 208 was 
never approved by the voters of said city at any élection, and was unau- 
thorized, and without any right or valid franchise; that the attempted pur- 
chase of the waterworks by the city, and its deed of conveyance from the 
water company, were unauthorized and void; that it incurred no légal obli- 
gation to pay hydrant rentals, and that the water company furnished no 
water for hydrants; and that it was under no obligation to pay over to 
complainant as hydrant rentals moneys whlch It had collected from said 
five-mill tax and still held. Upon final hearing decree was entered in favor 
of complainants substantially as prayed. 

James C. Davis (Frank S. Payne and W. H, Sanders, on the brief), 
for appellant. 

Horace S. Oakley (Théodore A. Craig and Charles B. Wood, on the 
brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The contràct entered into between the city of Centerville and the 
Centerville Water Company, authorizing the water company to con- 
struct the waterworks, and granting it the rights and franchises ex- 
pressed in Ordinance 207, as amended by Ordinance 208, was vaHd ; 
as was also the agreement therein of the city in respect to the pay- 
ment of hydrant rentals. Municipal corporations were authorized to 
make such contracts when "a majority of the voters of the city or 
town at a gênerai or spécial élection, by vote, approve the same." 
McClain's Code lowa, § 639. This approving vote of a majority of 
the voters of a city is necessary to empower the city council to au- 
thorize the érection of waterworks ; but the power to make the neces- 
sary contràct and grant the necessary rights and franchises is exer- 
cised by the city council after the approval of the voters, and not di- 
rectly by the voters. The approval of the voters précèdes the contràct 
made by the council, though its terms may be formulated, more or 
less in détail, for the information of the voters before the élection. 
Taylor v. McFadden, 84 lowa, 262, 50 N. W. 1070; Thompson- 
Houston Electric Co. v. City of Newton (C. C.) 42 Fed. 723. As it 
rested with the city council to make the contràct for the érection of 
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waterworîcs after the vote àpproving the authorization of such érection, 
it,^folloWS that the city counçil could rightfully make such changes in 
respect to détails as might seem to it wise or désirable, without depart- 
ing widely and radically from the gênerai scheme which was con- 
templated: at the élection. Changes in détails might be unavoidable 
frorti hiddpn conditions in thé grdund, or appear very advantageous and 
désirable on furtber considération and examination of other like 
Works. [The changes made by Ordinance 208 do not, so far as they 
relate to the construction of the works, appear to hâve been to the 
disadvantage oï the city, nor indicate that the council acted in bad faith, 
or were misled or imposèd upon by the water company or by any one. 

The city council was authorized by statute to contract for supply of 
water for the municipalité, the payment of hydrant reniais, and the 
application of the spécial tax to such payment. "If the right to build, 
maintain and opërate such works is granted to private individuals or 
incorporated companies by such cities or towns, and such cities or 
towns shall contract with said individuals or companies for a supply of 
water for any purpose, such city or town shall levy each year and 
cause to be collected, a spécial tax as provided for above, sufficient to 
pay off such water rents so agreed to be paid to said individual or com- 
pany constructing said works ; provided, however, that said tax shall 
not exceed the sum of five mills on the dollar for any one year," etc. 
McClain's Code lowa, § 643. The agreement on the part of the city 
for a supply of water and to pay hydrant rentals therefor was proper 
and lawful, and its further agreement that it would perform the duty 
imposed on it by the statute, and levy and collect the spécial tax for 
the payment of such rentals, was unpbjectionable. So, also, was its 
agreement to pay the hydrant rentals direct to the trustée under the 
mortgage to be placed, and which was placed, on the property. The 
raising of the money to construct the works, by mortgage security 
upon the works and ail rights and franchises connected therewith, was 
contemplated. It is the usual method by which money to construct 
such works is obtained. The agreement to pay the hydrant rentals 
direct to the trustée under the mortgage would add confidence to the 
security and cause no trouble to the city, which would be better as- 
sured that the interest on the bonds secured by the mortgage would be 
paid, and default$, which might cause foreclosure proceedings, avoided. 
The mortgage, as contemplated iri the contract set forth in the ordi- 
nances, was executed Augu'st i, 1895, and the bonds negotiated; and 
when on February 12, I896, the waterworks were completed, tested, 
aïid .accepted by the city council as complying with the contract, the 
rights and obligations of the city, the water company, and the trustée 
under the mortgage becama fixed under the then completed and fully 
executed contract, and it ttb longer mattered whether there had ever 
been any formai aeceptance of either of the ordinances by the water 
company. Illinois Trust & Savings Bank v. City of Arkansas City,. 
22 ce. AI 171; 76 Fed. 271, 284, 285, 34 L. R. A. 518. 

The option to the city to ipurchase the waterworks, on specified 
terms, within 30' days aftéi" their completion and aeceptance, was a 
provision sepàrate from and indépendant of the other provisions and 
stipulations of the contract. It imposed no obligation on the city, and 
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did not increase its indebtedness a farthing. The option reserved was 
to exercise the discrétion of the city council as to whether or not it 
should do an act which was neither illégal nor immoral, but merely, as 
it is claimed, beyond its legitimate power and authority under the cir- 
cumstances then existing. If so, the option while not acted on was 
harmless, and the presumption would be that when the time should ar- 
rive for the city council to exercise its discrétion in respect to the 
option, if it then found that it could not lawfully make the purchase, it 
would refrain from attempting to do so. 

We agrée with the learned judge who tried this cause that it is 
unnecessary to détermine whether by the purchase of the waterworks 
the indebtedness of the city was increased beyond the constitutional 
limit. This suit is not to recover any indebtedness based upon or 
arising from such purchase. The rights which complainant hère seeks 
to enforce as trustée under said mortgage are rights which were vested 
in complainant as such trustée before the attempted purchase of the 
waterworks by the city, and are not afïected by that transaction to 
which the trustée was not a party. The mortgage by its terms con- 
veyed to complainant as trustée ail the real and personal property 
forming or connected with the waterworks plant, with every franchise, 
right, power, and privilège held by the water company, and ail its 
clairas and demands, during the existence of the mortgage, against the 
city of Centerville for the rental of tire hydrants, and ail its rights 
to any spécial fund out of which the same should be payable, and ap- 
pointed said trustée its agent, irrevocably, to receive and receipt for 
ail sums of money accruing from said city as rentals for fire hydrants, 
to be applied on the mortgage debt so long as any of it should remain. 
The city, by its contract with the water company as set forth in Ordi- 
nance 208, agreed to rent from the water company, its successors and 
assigns, for the period of 25 years, not less than 70 hydrants, at an an- 
nual rental of $3,900, and any hydrants in excess of 70 at $50 each, 
the rentals to be paid on stated days by the city treasurer directly to 
the trustée of the bondholders, so that said rental fund shall at no time 
be under the control of the water company. This agreement on the 
part of the city was valid, and, being for a current expenditure, did not 
create an indebtedness of the kind contemplated by the lowa consti- 
tution in its provision limiting indebtedness of municipalities. Creston 
Waterworks Co. v. City of Creston, loi lowa, 687, 70 N. W. 739; 
Fidelity Trust & Guaranty Co. v. Fowler Water Co. (C. C.) 113 Fed. 
560. _ 

Th« fund now in possession of the city, collected from the five-mill 
spécial tax authorized by section 643, McClain's Code lowa, should 
hâve been applied to the payment of this water rent, and cannot law- 
fully be diverted to any other purpose. The complainant has the right 
to require that it shall be so applied. 

As the city of Centerville has possession of the waterworks under 
a conveyance from the water company, it is a necessary party to this 
suit to foreclose the mortgage made by the last-named company ; and 
a court of equity, having thus obtained jurisdiction of the parties and 
of the subject-matter, has jurisdiction to détermine ail matters con- 
nected with the controversy, and afiford complète and effectuai relief. 
118 F.-22 
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Tayloç V. Insurance Co;, 9 How. 390^ 15 L. Ed. 187; Ober v. Galla- 
gher, 93 U. S. 199, 23 L. Ed. 829; Ôil Co. v. Wilson, 142 U. S. 313. 
12 Sup. Ct. 235, 35 L. Ed. 1025. . ; 

There is no merit in the contention that because the water company, 
after çonvieying the plant to the city, ceased to supply water to the 
hyidrants,: vthe obligation of the city'to pay the hydrant tentais also 
ceased, 'J'he çity, by the original cqntract under which the water- 
works \yere çoustructedj, had, as has been already stated> contracted 
that it would pay the hydrant rentals at specified dates, for a specifîed 
period, direçtly to thç trustée of the mortgage, which that contract con- 
teniplate4 should be executed by the water company to obtain the 
nioney to build the waterworks. The mortgage vested in the trustée 
the ri^ht and power, irrevocably, to receive such rentals direçtly from 
the. city. No contract rafterwards entered into between the water 
company and the city could abrogate or lessen the vested rights of the 
trustée ; and the conveyance of the plant by the water company to the 
city was,i~evidently intended to continue the hydrant rentals and the 
right ofithe trustée to receive the same. The deed from the water 
company tp the city was expressly made subject to the mortgage, in 
which th^t right to receive such hydrant rentals constituted an im- 
portant and valuable part of the security. The ordinançe of February 
18, 1896, for the purchase of the waterworks, prqvided that as a con- 
dition of such purchase the city should maintain and operate the water- 
works in compliance with tlie ordinançe of February ï8, 1895, and 
that the deed of conveyance to it from the water company should con- 
tain a çovenant to that effect; and such covenant or condition was 
accordingly inserted in that deed. This condition was a substantial 
part of; the considération, by means of which the water company still 
caused the waterworks tobe operated and the hydrants supphed. It 
was çlearly the purpose and intention of both parties to this convey- 
ance that the hydrant rentals should notcease, but should continue to 
be paid to the trustée ; and the city continued to so pay them for some 
time; therèafter. , 

The case of Fidelity Trust, & G,uaranty Co., v. Fowler Water Co. 
(C. C-) 113 Eed. 560, is anàJagous to the présent case; and the well- 
considered qpinion in that case is in accord with the conclusions we 
hâve reached: in this case. 

The decree appealed from is affirmed, with costs. 
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JBNNINGS et al. v. EOGERS SILVBR PLATE CO. 

(Circuit Court, D. Connecticut. November 3, 1902.) 

No. 882. 

1. Patents— Damages for Inpeingement — Lâches. 

Complainants notifled défendant of their claim of infringement before 
their patent was issued, and promised to notlfy it of the issuance, but 
did not do so; and défendant continued to malve and sell tlie infringing 
article thereafter ilntil suit was brought. Held, that complainants were 
entitled to recover only such damages as were clearly and strictly 
proven. 

2. Bamb— Loss or Profits. 

Where the demand for an article made after a patented design, which 
■was, to a great extent, due to its novelty, had largely fallen off by the 
time the patent was issued, in conséquence of its having then been on 
the market for a year and a half, It cannot be held that sales thereafter 
made by an infringer at a price so low as to leave scarcely any profit 
deprlved the patentée of an equal number of sales at the higher price 
demanded by hlm, so as to entitle him to recover the profits he would 
hâve made on such sales as damages for the infringement. 

In Equity. Suit for infringement of patent. On exceptions to^ 
master's report on re-reference. 

J. C. Chamberlain, for complainants. 
J. G. Calhoun, for défendant. 

PIvATT, District Judge. In the opinion of Judge Townsend sus- 
taining the patent in this case, reported in 96 Fed. 340-342, there 
appear thèse significant paragraphs at the very end: 

"It is not necessary to comment upon the brolien promise of complainant, or 
the négligence of respondent in manufacturlng and selling the Infringing 
goods for more than a year and a half after the issuance of the patent without 
learning whether such a patent had been issued, and without making any 
further effort to learn about It, simply because counsel told hlm, as he says, 
that 'I could awalt a reply from Jennings Bros., who promised to send me a 
copy of their patent when issued.' The patent has expired, and the only 
question herein raised was whether or not complainant was entitled to an 
accounting. This should be allowed. 

"The questions as to the effect of the alleged lâches of complainant, and 
as to the interférence by défendant with complainant's rights, can safely be 
reserved untU the eomlng in of the master's report. Let an order be entered 
for an accounting, wlth costs." 

The report came in; was duly excepted to by défendant, and sent 
back to the master, "to enable him to correct any errors of com- 
putation or transcription which he may find therein, and with leave 
to complainants to introduce further évidence as to damages, if they 
désire to do so." 105 Fed. 968. 

So it appears that the questions arising out of the actions of both 
parties, which were before the court at the hearing on the merits, 

U 1. Lâches as a défense In suits for infringement of patents, see notes to 
Taylor v. Sawyer Spindle Co., 22 C. O. A. 211; Kichardson v. D. M. Osborne 
& Co., 36 C. C. A. 613. 

T 2. Accounting by infringer of patent for profits, see note to Brickill y. 
Mayor, etc., of City of New York, 50 C. C. A. & 
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revert to the présent incumbent. It is hoped that theîr treatment 
will be such as to redound to the crédit of his predeCessor, and show 
that the judge acted wisely in leaving them open for a later con- 
sidération. 

Aside from those interesting disputes, it will be well to consider 
what has been settled and what has been left open by the former 
rulings. It was intimated that: (i) The master had made a mistake 
in computation, which affected the whole report. (2) It was not 
clear whether his 25 per cent, allowance on cost for expenses covered 
selling as well as shop expenses. (3) He ought not to hâve in- 
cluded the "new design." (4) It could not be assumed that com- 
plainants would hâve made the $1,174.44 profits if the défendant had 
kept out of the way. Non constat that he could hâve sold the higher- 
priced frames to the people who bought the cheaper-priced ones from 
défendant. True, défendant had practically driven the complainants 
from the market by putting so low a price on the infringing frame, 
and his low price had been so low as almost to eliminate his own 
profit. 

However, back the report should go, and complainant could try 
to clear up the question of damages by further évidence, if he wished. 
And so back went the report, and at his work went the master again. 
Some of the things Judge Townsend told him, he understood; one 
thing which he thought that the judge had decided can only be found 
by inference; and then he argued a little as to whether the judge 
was right on the damage question. It is, to say the least, unwise 
to argue with a judge. The master is asked for facts, not for argu- 
ments. But argue he did, to some extent; and then, too, he re- 
ferred, in language more or less emphatic, to the wanton and high- 
handed proceedings which he thought the défendant had indulged 
in, and suggested punishment dire and summary therefor. That was 
a suggestion which might very properly hâve been ofifered by counsel 
at the fitting time, if such a time should ever hâve occurred. It is 
the duty of the master to confine himself strictly to the facts by him 
found; and, if to such facts wantonness can be properly imputed, 
the trior ought tp be, and, it is hoped, can be, relied upon to do his 
duty as he sees iît. Hereafter it is expected that in certain respects 
the methods adopted in this report may be reasonably modified. 

The master thinks that Judge Townsend decided that the profit 
on the mirrors should not be counted. Judge Townsend does not 
refer to the matter at ail, but, as the master had made a recommenda- 
tion to that effect in his first report, it is perhaps fair to assume that 
the judge agreed with him, and for that reasori held his peace. At 
any rate, I am of that opinion from my own examination of the case, 
and shall so hold. The association between the frame and mirror 
is not so intimate — the two are not so amalgamated and connected 
in their necessary uses and functions — that one cannot stand without 
the other; and one does not, by any means, sell the other. 

The 25 per cent, addition seems to hâve satisfied the judge, be- 
cause he refers to it as something which had been done, and does 
not criticise it. It is also a practice too well established in this juris- 
diction to be lightly set aside. The défendant argues that, if the 
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master can adopt his own expérience, it is useless to introduce proof. 
But he argues in a circle. The master does not act on his own ex- 
périence. When no satisfactory proof of actual expense is ofïered, 
the master avails himself of the best weapons within his reach to 
obtain a satisfactory solution. He did not believe the defendant's 
évidence. In cases of déception or uncertainty or évasion, or in- 
tentional suppression of évidence, one must corne at a resuit based, 
if possible, upon something reasonable and tangible. It is not strange 
that the master was surprised to hear that expense which in the first 
year was practically 25 per cent, should go soaring up in the air in 
the following years, without any very satisfactory reason therefor. 
The 25 per cent, plan is accepted. 

On the gênerai question of whether the complainants can recover 
their supposed loss of profits as damages, it is well to outHne the 
position which the court takes. The plain fact which he who runs 
may read is that the fad, so called, respecting complainants' frames, 
which in every such case is a short-lived one, at best, had really run 
its course, or, at any rate, the better part of its course, in the years 
prior to the accounting. The frame was on the market for almost 
the entire period which under our patent law deprives the inventer 
of his monopoly. Large sales had been made by both complainants 
and défendant for about a year and one-half before the issuance of 
the patent. Of the defendant's sales during this period, surely, the 
complainants cannot object. The patent was issued September 25, 
1894, and the défendant continued to sell for about a year and one- 
half longer. Complainants notified him to stop before they actually 
obtained their patent. He responded politely, saying he could find 
no patent on record, and would they kindly give him number and 
date. They admitted that the patent up to that time really consisted 
of the commissioner's promise to give them one, and they would send 
word as soon as it came. The défendant was not "notifîed of the 
issue of the patent," as the master several times insists that he was. 
The patent came, but they did not send word, and défendant kept 
on selling until at last suit was brought. Thèse facts ail tend to lead 
the mind of the trior into a rather tense condition, when he is asked 
to résolve any doubtful questions in favor of the complainants on the 
broad principles of equity. It is altogether too much of a case of the 
pot calling the kettîe black. The complainants shall hâve wh^t- 
ever, under the strictest rules, they are entitled to, but they must be 
content with precisely and exactly their pound of flesh, — no more, 
no less. 

One of the complainants admits that a year, and even less, is long 
enough to take the edge oiï the demand in the market for new de- 
signs of no extraordinary value. It is manifest that the additional 
testimony does not show that the sales made by the défendant in- 
vaded to any appréciable extent the former trade of the complain- 
ants. The market had lost its keen appetite for this spécial design, 
and it was only induced to accept those sold by the défendant through 
the attractiveness of the price. Certain customers to whom the frame 
was ofïered by the complainants excused themselves from buying 
by calling attention to the fact that it could be purchased more 
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cheaply îrbm the défendant. Such answers may hâve been excuses 
or évasions of the subject. The design is not so alluring as to make 
the friame an indispensable part of the stock of the retailer or jobber, 
éspecially after its novelty had vanished. 

The défendant contends that, upon ail the facts in the case, it is 
clear th^t he made nd profit, and asks that only nominal damages 
be given. ' It is not possible to follow him to that point. Upon the 
repôirt as I read it, in the first period the frames cost $552.02, and 
brought in to the défendant $617.13. In the second period they 
cost $1,569.35, and he ireceived $1,599.61. His clear profit was in 
both periods $95.37, and for that he should be held accountable. It 
will be seen that this opinion covers the issue as to whether the profits 
on the unpatented mirrors should be included, and also, incidentally, 
that it would be useless to ask for an increase of damages under the 
statute, 

Let a decree be enterèd for the complainants to recover the sum 
mentioned above, with costs. 



PERSON V. ILLINOIS CENT. E. CO. et al. 
(Circuit Court, N. D. lowa, W. D. November 1, 1902.) 

1. Removal of Causes— DivEKBiTT op Citizbnship— Imphopeh Joindek of 

Parties. 

Thë jolfider of the lessor with the lessee of a rallroad as défendants in 
aii action foT the death of an employé of the lessee, alleged to hâve been 
dueto its négligence In operating the road, where the question of the 
lessor's vliabillty for such négligence is an open one, under the.statutes 
and décisions of the state, cannot be held to hâve been solely for the pur- 
posé of def eatlng the lessee's rlght of removal on the ground of dlverslty 
of cltlzenshlp. 

2. Same— Sbpabablb ControvBrst. 

An action agalnst the lessor and lessee of a rallroad, to recover for the 
death of an employé of the lessee alleged to hâve been due to its nég- 
ligence in operating the road, does not Involve a separable controversy 
whlch entitles the lessee to remove the cause on the ground of diversity 
of dtlzenship, where the plalntifC and lessor are cltizens of the same 
state. 

On Motion to Remand to State Court for Want of Jurisdiction. 

J. D. F. Smith, for plaintifï. 

W. S. Kenyon and Henderson & Frebourg, for défendants. 

SHIRAS, District Judge. .This action was commenced in the dis- 
trict court of Cherokee county, lowa, it being averred in the pétition 
therein filed that the plainitiff is the . administrator of the estate of 
Magnus Perspn, deceased ; that the Dubuque & Sioux City Rallroad 
Company is a corporation çreated under the laws of the state of lowa, 
and is the owner pf a line of railway running from Dubuque, lowa, to 
Sioux City, lowa; that thç Illinois Central Rallroad Company is a 

1[ 2. Separable controversy as ground for removal of cause to fédéral 
court, see notes to Eobbins v. EHenbogen, 18 0. C. A. 86; Mecke v. Valley- 
town Minerai Co., 35 C. C. A. 155. 
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corporation created under the laws of the state of Illinois, and is the 
lessee of the line of railway owned by the Dubuque & Sioux City Com- 
pany, and is and was, at the times named in the pétition, engaged in 
running its trains over and upon said leased hne ; that in the month of 
January, 1902, Magnus Person was in the employ of the Illinois Cen- 
tral Company as a laborer, and on the 2oth day of January he, with 
others, was engaged in gathering up rails along the railway line, and 
placing them on cars furnished for that purpose by the Illinois Central 
Company, and by direction of the foreroan in charge of the work he 
was required to go upon one of the cars to aid in placing the rails 
thereon; that, through the négligence of the company, the body of 
the car was not properly or securely fastened to the trucks, so that it 
fell from the trucks upon the said Magnus Person, causing his death, 
and for the damages thus caused to his estate judgment in the sum of 
$15,000 is prayed against both the named railroad companies. In due 
time the Illinois Central Company filed in the state court its pétition, 
asking an order of removal into the fédéral court, which order was 
granted, and upon the iîling of the transcript in this court the plaintifif 
filed a motion to remand the case to the state court, thus bringing up 
the question whether upon the facts shown on the face of the record, 
including the pétition for removal, it appears that the case was prop- 
erly removed into this court upon the pétition of the Illinois Central 
Company only. In the pétition for removal it is averred that the 
plaintiff was, when the suit was brought, and continues to be, a citizen 
of the state of lowa ; that the Dubuque & Sioux City Company is a 
corporation created under the laws of lowa; that the Illinois Central 
Company is a corporation created under the laws of Illinois; that 
under the provisions of the laws of lowa the Dubuque & Sioux City 
has leased its line of railway to the IlHnois Central; that, at the time 
the accident happened causing the death of Magnus Person, the Illi- 
nois Central Company had the exclusive possession and management 
of the leased railway line, and provided and operated ail the trains, 
engines, and cars, including the one in use when the accident hap- 
pened, which were used in the opération of the line of railway leased to 
it ; that the Dubuque & Sioux City had no control in fact, or right of 
control, over the operatives employed upon the line, there being no 
joint use or occupancy of the line, and therefore the said Dubuque & 
Sioux City Company could in no way be held liable for the injury 
complained of ; that the Dubuque & Sioux City Company is therefore 
but a nominal party to the controversy, and in fact was made a party 
défendant for the purpose only of thereby defeating the right of the 
Illinois Central Company to remove the case for trial into the fédéral 
court; and, furthermore, that the case présents a separable contro- 
versy between the plaintifï and the Illinois Central Company which 
entitles the latter company to remove the case, 

It thus appears that the plaintifï in the suit and one of the défend- 
ants, to wit, the Dubuque & Sioux City Railroad Company, are, and 
were when the suit was begun, C'tizens of the same state, and this fact, 
of necessity, defeats the right of removal, unless upon the facts shown 
it can be held that the Dubuque & Sioux City Company is a nominal 
or sham défendant, and made a party to the suit for the purpose of 
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defeating the right of removal, which, in the absence of that company, 
would exist in iavor ôf the Illinois Central, or that the suit involves 
a separable controversy, in which the Dubuque & Sioux City Com- 
pany haS no interest. 

In thé case of Arapahoe Co. v. Kansas Pac. Ry. Co., 4 Dill. 277,. 
Fed. Cas. No. 502, it was said by Justice Miller : 

"The snpreme court bas-decided that where there are merely formai par- 
ties, without the requislte cltizenship, that does not oust the jurisdiction. But 
In this case they are hardly formai parties, and it is hard to see why they 
were put Into thé blll at ail; for It charges that they protested agalnst tue 
wrong whlle it was being done. It would be a very dangerous doctrine, one 
utterly destructive of the rights which a man has to go Into the fédéral courts 
on accoilnt pî hls cjtizenship, if the plaintifl In the case, in institutlng his 
suit, can, without any right or reason or Just cause, and with the express 
déclaration that he asks no relief from them, join persons who hâve not the 
requislte cltizenship, and thereby destroy the rights of the parties in fédéral 
courts. We must therefore be astute not to permit devlces to become suc- 
cessf ul which are used for the very purpose of destroying that right." 

This gênerai question is dealt with, under varying circumstances, in 
the cases of Walden v. Skinner, ici U. S. 577, 25 L. Ed. 963 ; Bacon 
V. Rives, 106 U. S. 99, I Sup. Ct. 3, 27 L. Ed. 6g ; Dow v. Bradstreet 
Co. (C. C.) 46 Fed. 824; Durkee v. Railroad Co. (C. C.) 81 Fed. i ; 
and Deere Wells & Co. v. Chicago, M. & St. P. R. Co. (C. C.) 85 Fed. 
876; and the rule deducible from thèse and other cases is that where 
it appears that, with respect to the controversy declared on by the 
plaintifï, any one of the parties named in the pétition has no real inter- 
est therein, and no liability attachés to him or is sought to be enforced 
against him, such person will be deemed to be merely a nominal party, 
whose présence in the case will not confer or defeat the right to re- 
moval as between the real parties interested in the cause of action èet 
forth in the plaintifif's pétition ; and, furthermore, if it is made to ap- 
pear that a person has been joined as a party upon the record under 
circumstances which clearly demonstrate that such joinder was not 
made in the honest belief that such person was a proper or necessary 
party to the controversy sought to be litigated, and if the présence 
of such party is relied on as a ground for defeating the otherwise 
existing right of removal, such a state of facts will justify the holding 
that the joinder of such a party is but a sham, intended to wrong- 
fully defeat the right of removal, and the présence of such a party 
will be disregarded in determining the question whether the right of 
removal exists in favor of the real défendant to the controversy. 
' The motion to remand does not take issue upon any of the material 
matters of fact alleged in the pétition for removal, and therefore, as 
was held in Dow v. Bradstreet Co., supra, the questions to be consid- 
éred are those arising upon the averments of fact contained in the 
pétition for removal, assuming the same to be true. 

The cause of action declared on in plaintifï's pétition is the injury 
to the person of Magnus Person, resulting in his death, caused by the 
négligence of the Illinois Central Company in furnishing for the use 
of its employés a car not properly and safely equipped for the use 
made of it, liability for the results of such négligence being charged 
against the Illinois Central Company, because it was the company 
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actuaîly engaged as lessee in operating the line of railway and the 
train of cars upon which the accident happened; and as against the 
Dubuque & Sioux City Company liability is charged on the ground 
that it is the owner of the Une of railway upon which the accident 
happened, and is therefore responsible for injuries resulting from nég- 
ligence in the opération of the line of railway, even though it has 
leased its Une to another company, and exercises no control over the 
actual opération of the trains or cars thereon. Briefly stated, Ua- 
bility is charged against the Illinois Central Company, because it negli- 
gently furnished to its employés for use in the opération of the rail- 
way line an unsafe and dangerous car. Liability against the Dubuque 
& Sioux City Company is charged on the ground that, being the owner 
of the line, and having, as such, once assumed the duties and obliga- 
tions imposed by law upon it as such owner, it cannot escape the same 
by committing the actual management and opération of its line to a 
lessee. 

On behalf of the Illinois Central Company it is contended that the 
•court must hold that such charge of liability against the Dubuque 
& Sioux City Company is so lacking in any possible foundation that 
it will be deemed to be a sham or a fraud, made for the sole purpose 
of endeavoring to defeat the right of removal existing on behalf of 
the Illinois Central Company. If the statutes of lowa, in providing 
for the leasing of a Une of railway, had in express terms declared 
that the lessor company should not be Uable for injuries resulting 
from the negUgence of the lessee in operating the leased line, or if 
the suprême court of the state, in determining the construction to be 
placed upon the terms of the statute àuthorizing the leasing of rail- 
way Unes, had held that the lessor could not be held Uable for the 
négligence of its lessee in the opération of the line, so that it was the 
settled law of the state that the lessor company could not be law- 
fuUy charged with liability for the négligence of the lessee in the 
opération of the leased railway, then the act of joining in the one 
case the lessor and the lessee as défendants would justify the court 
in holding that such joinder was not in good faith, but must hâve 
been made with the intent of thereby defeating, if possible, the right 
of removal existing in behalf of the real défendant to the cause of 
action declared on by plaintifï. On the other hand, if, under the law 
of the state, the lessor and the lessee are each liable to any one 
injured through négligence in the opération of the railway line, then, 
of course, it could not be held that either of thèse parties was either 
a nominal or sham défendant to a suit brought against them jointly, 
based upon negUgence in the opération of the leased railway line. 
If, however, the question of liabiUty on part of the lessor company 
for the results of the negUgence of its lessee in the opération of the 
line has not been settled, either by express législative déclaration, or 
by the décision of the suprême court of the state, then it cannot be 
justly said that a plaintifï, who seeks to obtain a judgment against 
both the lessor and the lessee for injuries caused him in the négligent 
opération of the cars or trains on the leased line, is open to the 
charge of endeavoring to fraudulently defeat the right of removal 
iby joining a nominal or sham party as a défendant in the suit. 
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loîthe iconsideration Of the questions arising on tlie motion to 
rfeftatid inthis case, the court is confined to the inquiry whether it is 
the SéttJei làw of the state of lowi that a lessor of a railway Une with- 
in thé stateis not liable for the négligence of its lessee in the opéra- 
tion of the leased Une of railway. • If this question has not been fînally 
deterttiined, Èither by législative déclaration or judicial décision, but 
exists and is presented in the case, as a question to be solved in the 
furthCT prôgress of the suit upon the considération of the rules of law 
applicable théreto, then this issue of the liability of the lessor com- 
pany caniiot be said to be a shâm or fraudulent issue wrongfully 
injected àito the case, for the sole pur pose of def eating the right of 
removal. 

It is not claimed on behàlf of the railway company that there is 
to be found in the statute law of the state any déclaration express- 
ly providing that a lessor railway company is not liable for négli- 
gence of its lessee in the opération of the leased line, and counsel 
hâve not caUed to the attention of the court any décision of the 
suprême court of the state wherein it is ruled that such liability does 
not exist. 

In Brockert v. Railway Co., 82 lowa, 369, 47 N. W. 1026, it is 
ruled that â|udgment cannot be rendered against a railway company 
for damageé resulting from the négligent opération of the line of 
railway by a receiver who has been placed in charge of the property 
of the cornpany by order ôf a court, but this ruling is placed upon 
the ground that the possessioft of the receiver is not the possession 
of the company nor by its prqcurement, but is antagonistic thereto ; 
and the same ruling is made in Schurr v. Railway Co. (lowa) 67 N. 
W. 280, — it being further stated in the former case that it is not 
held that the railway company was not properly joined in the ac- 
tion, in view of the fact that the judgment rendered might become a 
lien upon the railway property. 

Thèse décisions do not settle the point of the liability of a railway 
company which voluntarily places the control of its property in the 
hands of a lessee, and continués to reap a benefit, in the form of 
rental paid, from the opération of the railway line, and therefore 
the question of such liability is one of the issues of law arising upon 
the facts of this case, vvhich must be determined by the court in 
which the suit is heard upon its merits ; and therefore upon the face 
of the record it appears that there is presented for détermination a 
question of the liability of the Dubuque & Sioux City Company, a 
question or controversy between citizens of the same state, a ques- 
tion which is an open one, which the plaintifï has the right to présent, 
and which the court cannot say is asserted without foundation, and 
as a mère sham or device intended solely to defeat the right of re- 
moval on behalf of the lessee company. 

Do the facts set forth in the plaintifif's pétition show that there is 
involved in the suit a separable controversy between the plaintifï 
and the Illinois Central Company, in which the Dubuque & Sioux 
City Railroad Company has no interest, and which can be wholly 
determined without afïecting the rights of the Dubuque & Sioux 
City Company? The ground of liability charged against the Illinois 
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Central Company is négligence in furnishing a badly constructed 
and unsafe car for the use of its employés. The grounds of lia- 
bility charged against the Dubuque & Sioux City Company are that 
the Company is the owner of the line of railway between Dubuque & 
Sioux City ; that it committed the management and opération of the 
line to the Illmois Central Company as its lessee ; that the lessee was 
négligent in operating the hne, and for the results of such negU- 
gcnce the lessor is responsible. 

The Dubuque & Sioux City Company is clearly interested in the 
issue of neghgence in the opération of its leased line by its lessee, 
and on the trial of the case will be entitled to be heard on this is- 
sue. That Company has a vital interest in that question, and, as the 
case stands, it cannot be decided that the Illinois Central was guilty 
of négligence in the particular charged without affecting the in- 
terest of the Dubuque & Sioux City Company; and, on the other 
hand, if it should be decided that the Illinois Central was not guilty 
of the négligence charged against it, then the case would aiso fail 
as to the Dubuque & Sioux City Company, for the issue tendered by 
the plaintitt in his pétition as against the latter company is that the 
Illinois Central was guilty of négligence causing the injury com- 
plained of, and that the Dubuque & Sioux City, as the owner and 
lessor of the line of railway, is hable for the neghgence of its lessee 
in the opération of the road. In no view that can be taken of the 
case can it be held that the Dubuque & Sioux City Company has 
no interest in the question of the négligence charged against the Illi- 
nois Central, and, this being so, then it cannot be held that the suit 
présents a controversy solely between the plaintifï and the lUinois 
Central, but, on the contrary, it appears that the Dubuque & Sioux 
City Company has a direct and vital interest in the question or con- 
troversy existing between plaintifï and the lUinois Central, and the 
case does not, therefore, involve a separable controversy, within the 
meaning of the removal statute. Furthermore, as the plaintifï has 
elected to sue the défendants jointly for the conséquences of the alleged 
négligence, it is not open to either défendant to claim that the suit 
embraces a separable controversy within the meaning of the removal 
statute. Powers v. Railway Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. 
Ed. 673; Railway Co. v. Dixon, 17g U. S. 131, 21 Sup. Ct. 67, 45 L. 
Ed. 121. 

There being no separable controversy in the suit, and as the facts 
shown on the record do not justify the holding that the Dubuque 
& Sioux City Company is either a nominal or sham défendant, made 
so for the purpose of defeating the right of removal on part of the 
Illinois Central Company, and as the record shows that the plaintifï 
and one of the défendants, the Dubuque & Sioux City Company, 
are and were, when the suit was begun, citizens of the same state, to 
wit, of lowa, it follows that the case was not removable to this court, 
and the motion to remand the same to the state court is well taken, 
and is granted. 
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In re SWIFT et al. 

(District Court, D. Massachusetts. October SI, 1902.) 

No. 2,746, 

1. BANKBUPTqT — Procédure — Review of Décision of Refereb. 

In the district of Massacliusetts the district court requlres no par- 
ticùlàr f ormalitles te obtain a review by the judge of the orders or other 
proceedlngs of a référée in banliruptcy. No formai exceptions need tie 
taken to the referee's flndings or rullngs, but it Is sufflcient if the matter 
in dispute is substantlally set out. Nor has the court asslgned any pré- 
cise quantitative weight to flndings of fact made by the référée, but 
thàt inattér is lèft to be determlned in each case, and is dépendent upon 
the character of the évidence on whlch such flndings are based. 

S. Par'iwbr8Hip--Makshauhg AS8ET8— Joint ob Sepahatb Estatb. 

Property originally owned by one partner, and used In the business of 
the partnership, may be Joint or separate estate, as the partners agrée, 
eit'her In writing or by paroi; and a paroi agreement, if not express, 
may be shown by a course of conduct, as by entries on the partnership 
books. ''In the absence of agreement, It becomes a matter of Intention; 
and, wh,ere there is no évidence showing elther an agreement or a deflnite 
intention on the subject, the court must hold the property to be joint or 
separate estate as best accords with the gênerai intention of the par- 
tles. 
8. Same. 

In a contest between the creditors of a banlirupt flrm of brokers and 
the creditors of one of the partners, seats In exchanges, formerly owned 
by such partner, and still standing in hls name, but used in the partner- 
ship business, without any deflnite agreement or intention being shown as 
to whether they should become property of the flrm, heîd, under the facta 
shown, to hâve become a part of the joint estate. 

In Bankruptcy. On review of décision of référée in marshaling: 
assets between partnership and individual creditors. 

See los Fed. 4931, 108 Fed. 212, m Fed. 503, and 114 Fed. 947. 

Freedom Hutchinson, pro se. 
Albert S. Hutchinson, for trustée. 
Elder & Whitman, for individual creditor. 
Bancroft G. Davis, for firm creditor. 

LOWELL», District Judge. The question in this case concerns 
the marshaling of assets between joint and separate creditors. Cer- 
tain seats in the Boston and New York Stock Exchanges and the 
Chicago Board of Trade stood in the name of Hodges. Originally 
they belonged to him. Before 1899 Hodges had done business as 
Hodges & Co., one Lowry being a nominal or salaried partner. By 
the rules of the stock exchanges, the seats could not stand in the 
name of the firm, and the fact that they stood throughout in the 
name of Hodges throws no light upon their real ownership. In 
1899 Hodges entered into an agreement for a partnership, to last 
six months, subsequently renewed for six months more, with Fred- 
erick Swift; Lowry remaining a partner, though he did not sign the 
written agreement. This was informai, and provided that "the New 
York and Boston seats standing in the name of Hodges shall draw 
interest up to the amount of $50,000, which shall be charged to the 
gênerai expense account." 
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Counsel for the joint creditors raîsed certain formai objections, 
based upon the state of the record. It is sufficient to say that this 
court has not hitherto required, and does not intend to require here- 
after, any particular formaHties to be observed in seeking a revievv 
by the judge of the orders or other proceedings of a référée. If the 
matter in dispute is substantially set out, that is enough. No formai 
exceptions to the referee's fîndings or rulings need be filed. If this 
practice shall seem lax to some, the answer is that it has hitherto 
been found convenient in this district, both for the judge and for 
the parties, and it has not been abused. A stricter practice has been 
adopted in some other districts, doubtless because it has been deemed 
convenient there. 

Again, no précise quantitative weight is in this district assigned to 
the findings of fact made by a référée. If those fîndings are based 
largely upon the good or bad faith of witnesses seen and heard by 
the référée, this court will always bear in mind that the referee's 
means of judgment are, in an important respect, better than its own. 
If, on the other hand, the findings dépend upon inferences to be drawn 
from admitted facts, this court's means of judgment are nearly as 
good as the referee's. The weight to be assigned to the referee's find- 
ings in the two cases supposed is by no means the same. No labor- 
saving formula will détermine the weight of the iinding, or show 
just how strongly the court must incline against it in order to re- 
verse it. To say that the finding should not be set aside unless it is 
"clearly erroneous," "manifestly erroneous," "so manifestly errone- 
ous as to invoke the sensé of justice of the court," or "unless it dis- 
closes prejudicial errors by the référée, some of which may, without 
exaggeration, be denominated gross," is to darken counsel, if more 
is meant than that the court will not set aside the finding unless it 
is deemed erroneous, after due allowance for the circumstances un- 
der which it was made. Artificial and quantitative presumptions of 
fact are foreign to the spirit of the common law, and the introduction 
of thèse presumptions has been rare and unfortunate. 

We come next to the merits of the case. Property originally own- 
ed by one or more partners, and used in the business of the part- 
nership, may be joint or separate estate, as the partners agrée. Orig- 
inally separate estate, it may be converted into joint estate without 
formai conveyance, even without any writing, by a paroi agreement 
made between the partners, without any other act. The oral agree- 
ment need not be express. It may be proved by a course of con- 
duct; e. g., by entries upon the partnership books. Thèse written 
entries do not change the title to the goods in question by converting 
thera from separate into joint estate. The entries are rather évi- 
dence of an understanding or agreement between the parties, which 
understanding or agreement opérâtes the conversion. It follows that 
in the absence of express agreement, written or oral, the sépara- 
tion of joint and separate estate must often dépend on circumstan- 
tial proof of a state of mind or intention. But it happens not infre- 
quently that the différence between joint and separate estate was not 
brought to the attention of the partners, and so in fact they had no 
definite intention in the matter. The court must then détermine which 
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pf the iJôssiblç alternatives-^joint or separate estate — ^better. accords 
mith the gênerai intention of the parties. This is the question pre- 
lentêd by the case at bar. The intentions of both parties, Hodges 
and Swift, were vagfue, The original partnership between Hodges 
and ' Lowry was of an uncertain character. Lowry was called by 
Hodges a "nominal partner," — a term unknown to the law of part- 
nership. Hodges added that Lowry had no interest in the assets of 
the business; that he had the right to sign the firm's name, was the 
"Co." of, Hodges & Co, aftd continued in the firm after Swift en- 
tered it. Lowry called himself a "partner," and later a "salaried part- 
ner." There is some évidence that his salary was contingent on 
profits. By the written agreement for the new partnership, he was 
to share the guarantied profits up to and not exceeding $750 for the 
term of the partnership. Doubtless Hodges and Lowry supposed 
and intended the seats to be in the control of Hodges during their 
first partnership, but, on the other hand, it is Hkely that they also 
supposed the firm business in gênerai to be in Hodges' control, and 
the seats to be liable for the payment of Hodges & Co.'s debts, with- 
out préférence to Hodges' separate creditors. When the new part- 
nership was formed, consisting of Hodges, Swift, and Lowry, the 
intention was but little more definite. The written partnership agree- 
ment and the bookkeeping entries are inconclusive. The direct state- 
ments of understanding or intention made by the parties are con- 
tradictory. Ldo not believe that, at any time before the partnership 
was dissolved, either Hodges or Swift had a definite intention or 
understanJding that the seats should be either joint or separate es- 
tate. Hodges testified that the seats were never transferred to the 
partnership, and that there had been no change in their ownership ; 
but his évidence, so far as it states facts, and not conclusions of law, 
amounts only to this: That there was no express transfer (which is 
admitted), and that Hodges did not intend a transfer. The testi- 
mony of a man regarding his past intentions, especially when thèse 
were jndefinite, is far from conclusive. For some reason, Hodges 
was testifying with a manifest bias, and the weight of his testimony 
is fairly balanced by his statement to the opposite efïect made to 
Foreman and Leopold. It is true that thèse last statements may 
hâve meant no more than that the seats were in some sensé liable for 
the firm's debts. The statements are by no means conclusive évi- 
dence in favor of the joint creditors. Indeed, but little weight can 
be attached to any of Hodges' statements in the matter. The réf- 
érée hear.d-him testify, and has found against him. Without any 
reflection upon Mr. F. Swift's good faith, it is plain that he under- 
stood so little the différence between joint and separate estate as to 
contradict himself repeatedly. Taken as a whole, his testimony rath- 
er leans to the side of the joint creditors, but it is practically worth- 
less. 

As has been said, the bobk entries are ambiguous. The seats were 
valued at $50,000, and either they were contributed to the firm, as ihe 
joint creditors contend, or in some sensé their use was contributed, as 
the separate creditors contend. As interest on his contribution to 
capital, or as rent for their use, Hodges was to receive $1,500 each 
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six months. The agreement designated the payment as interest, 
which fact makes for the contention of the joint creditors, though it is 
not conclusive. F. Swift procured a loan of $50,000 from E. C. Swift. 
As between the firm and E. C. Swift, this was treated as the debt of 
the firm, guarantied by Hodges, but, as between the partners, it seems 
to hâve been treated dififerently. In some sensé, it was deemed that 
F. Swift contributed $50,000 to the firm. The original entries credited 
Hodges with $1,500 interest on the seats, while $1,500 interest on the 
note was charged to the firm. The theory of thèse entries appears to 
hâve been that the debt to E. C. Swift was the debt of the fîrm, and 
not of one partner more than the other. The original entries were 
changed by charging Frederick Swift with the interest on E. C. Swift's 
debt. This made the other entry unfair, though F. Swift was so 
ignorant of bookkeeping that he did not recognize the unfairness 
when he testified about the entries. If F. Swift individually paid the 
interest on the E. C. Swift note, then either Hodges ought to get 
nothing for his seats, or F. Swift ought to be credited with interest on 
the $50,000 which, under this supposition, he had contributed to the 
firm. The former alternative was adopted. Hodges got nothing for 
his seats, and F. Swift nothing for his contribution, whatever it was. 
In fact, Hodges received no actual money for his seats, either under 
the old entry or under the new. If it be said that the entries are un- 
important, in view of the written agreement of partnership, it may be 
an.swered : First, that a written partnership agreement may be altered 
by the deaHng between the partners (Pilling v. Pilling, 3 De Gex, J. 
& S. 162) ; and, second, an ambiguous agreement, like that in the 
case at bar, will be interpreted by subséquent conduct. On the whole, 
while the entries are not by any means conclusive, they seem to indi- 
cate that the seats were finally treated like the $50,000 cash, and so 
went into the joint estate. The partnership agreement looks the same 
way. And this is said to be the pres'umption in the absence of évi- 
dence to the contrary. Story, Partn. § 27. In Kidd v. Johnson, 100 
U. S. 617, 25 L. Ed. 769, the controversy arose between the partners 
and their assigns, not between creditors. No one supposes that the 
partnership agreement gave F. Swift half or a third of the bénéficiai 
interest in the seats. On the dissolution of the firm, in the absence of 
évidence that they had changed in value, Hodges would hâve been 
entitled to them as against F. Swift and Lowry. The seats were prac- 
tically necessary to the business, and must be either owned or hired. 
Doubtless firms of brokers can and do exist without seats at the 
brokers' board, but the facilities of the firm for doing business are 
thereby much lessened. Originally, the seats were the property of 
Flodges, but they had been used in the old and going firm of Hodges 
& Co. when that firm was composed of Hodges and Lowry, and I 
believe every one supposed them primarily Hable for the old partner- 
ship debts. Where, as hère, a going firm is enlarged, it is to be sup- 
posed that joint assets of the old firm become joint assets of the new, 
rather than the separate estate of one or more of the old partners. 
Commercial Co. v. Francis, 41 C. C. A. 167, loi Fed. 16. The Chi- 
cago seat was not mentioned in the partnership agreement, and little 
attention was paid to the matter in briefs or arguments. I think that 
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îts disposition should follow ths^t of the other seats. With some doubt, 
I hâve therefore corne to tlie conclusion that the judgment of the 
référée should be afBrmed as to the seats. 

As to the Wheelman notes, many of the same considérations apply. 
They seem to hâve been property used in the firm's business. The 
ledger page which contains the account of them contains also, and 
without distinction, an account of dealings between the Wheelman 
Company and the new firm. , Some of the later Wheelman notes ad- 
mittçdly were joint assets, and I think no sufificient différence is shown 
between the older notes and the later. As to thèse, also, the referee's 
judgment is afiSrmed. 



BISHOP et al. v. YORK et al. 

(Circuit Court, M. D. Pennsylvanla. October 15, 1902.) 

1, SupFiciKNÇY op Bill— RiGHT op Hbihs to Maintain Suit. 

In a blll to recover bonds In possession of défendant, and clalmed 
as a gift from the plaintiffs' stepmother a few days prier to her death, 
the plaintiffs do not sufBciently state a case when they simply allège 
that they are heirs at law of the décèdent (whlch they apparently are 
not under the laws of Ohlo, where the case arose), and that, as a 
compromise to a suit to contest her -will, the executors agreed to tum 
over to them one-half of her estate. Their exact relatlonship and the 
full terms of the compromise agreement should be set oui. 

In Equity. On demurrçr to bîU. 

The bill, after jurisdictional allégations, proceeds as follows: 

Complainants say that the défendant the Union Savings Bank & Trust 
Company Is a corporation under the laws of Ohio, domiciled at Cincinnati, and 
is lilie-wlse the executor of the last will and testament and trustée under the 
will of Ellzabeth P. Patterson, deceased, who died in the clty of Cincinnati 
January 25, 1899, testate, sbe at the time of her death being a citizen and 
résident of the city of Cincinnati, Ohlo, and her sald will being duly ad- 
mitted to probate in the probate court of Hamilton couhty, Ohio, letters tes- 
tamentary havlng thereupon issued to the said Union Savings Bank & Trust 
Company, défendant hereln, whlch sald company duly qualifled and is now 
such executor. That under the said Will of Elizabeth P. Patterson, the said 
défendant the Union Savings Bank & Trust Company became, and was and is, 
the trustée of certain beneflcîaries under the said will. Complainants say that 
on the ISth day of November, 1899, the complainants hereln brought a suit in 
the court of common pleas of Hamilton county, Ohio, which court had juris- 
dictlon of said cause, contestlng the valldlty of the will of the said Elizabeth 
P. Patterson, the testatrix as af oresatd, they being heirs-at-law of the said 
décèdent, and the sald cause was determlned and compromised by the sald 
<lefeudant the Union Savings Bank & Trust Company, individually and as 
executor and as such trustée, and the other beneficlaries under the said will 
agreeing to turn orer and convey and dellver to plaintiffs, in kind or other- 
wise, one-half of the said property belonging to the estate of the said décè- 
dent, Elizabeth P. Patterson, which sald agreement was in wrlting, and was 
and Is in full force and eff^t, and binding upon ail the parties. That said 
agreement of settlement was approved and ordered by the said probate court 
of Hamilton county, Ohio, and thereupon a decree was taken, after the verdict 
of a jury conflrmtng and establishing the said will and the codlcils thereto. 
Complainants say that the said agreement of compromise and settlement has 
been partially executed and earried ont. Complainants further say that for a 
long period of tlme prier to her decease the said Elizabeth P. Patterson was 
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In falllng health; that lier mental facultles had become impaired; that she 
was of unsound mlnd and incapable of transactlng business, and easily In- 
fluenced. That tlie défendant Luella Yort for many yea:rs had been an In- 
mate of the home of Elizabeth P. Patterson, was a trained nurse who had 
cared for her and nursed her, and by reason of her close relationship with 
the said Elizabeth P. Patterson exercised great influence and control over 
her, and was Ukewlse a companlon to the sald Elizabeth P. Patterson during 
ail thèse years, and whlle the said Elizabeth P. Patterson was in the afore- 
said mental condition, sick and in bed, and unable to transact business, or 
to enter into agreements or contracts of any kind, the said défendant Luella 
York by such inflUfence, by importunity, argument, and entreaty, and while 
the said décèdent, Elizabeth P. Patterson, was so inflrm and sick In body 
and mind, sollcited and procured the sald Elizabeth P. Patterson, as the 
sald Luella York prétends, to glve to her certain bonds, flve in number. Nos. 
1298, 2377, 2378, 2379 and 2380, of ?l,O0O each, being flrst mortgage 5 per 
cent, bonds due in 1922, of the Cincinnati, Newport & Covington Street Eail- 
way Company, although thèse complainants charge and show to this honor- 
able court that the sald Elizabeth P. Patterson never in faet gave said bonds 
to the said défendant, and was in no mental condition to legally make a 
valid gift to the said défendant, and was sick, 111, and inflrm In mind and 
body, and unable to resist the Importunitles and entreaties and arguments 
of the said Luella York dlrected to her, by means of which said Luella York 
obtained possession of the sald bonds so as above described, on or about 
January 19, 1899, which was just six days before the said Elizabeth P. Pat- 
terson died. Complainants say that the said Luella York is now in posses- 
sion of the said bonds of the said the Cincinnati, Newport & Covington Street 
Eallway Company, as complainants are advised, and that she has not disposed 
of the same, and that she is still receiving the interest when it is due upon 
the same, and keeps and retains the same in her possession, ail by reason of 
the foregoing. Complainants say that they hâve applied to and requested In 
writing of the said Union Savings Bank & Trust Company, individually and 
as exeeutor and trustée, to begin an action against the sald Luella York to 
bring this action and to recover and secure the possession of the said bonds 
as aforesaid, and the said the Union Savings Bank & Trust Company, In 
writing, has declined so to do, the said banU, however, not objecting to the 
bringing of this action by the complainants herein, who bring it, not merely 
for the benefit of themselves, but for the beneflt of the estate of the said 
Elizabeth P. Patterson and her other beneficiaries under her said will. 

To the end, therefore, that the said défendant Luella York may, if she can, 
show why your complainants should not hâve the relief hereby prayed, and 
may upon her oath and according to the best and utmost of her knowledge, 
remembrance, information, and belief, full, true, direct, and perfect answer 
make to the several interrogatories hereinafter numbered and set forth, she is 
required to answer, that is to say: Interrogatory 1. Whether it is not a 
fact that about January 19, 1899, the said Luella York obtained from Eliza- 
beth P. Patterson, now deceased, flve bonds of $1,000 each, issued by the 
Cincinnati, Newport & Covington Street Railway Company, numbered 1298. 
2377, 2378. 2379, and 2380, respectively, being flrst mortgage 5 per cent, bonds 
due in 1922? Interrogatory 2. Whether it is not a fact that the said Luella 
York obtained said bonds at the house of Elizabeth P. Patterson in Avondale, 
Cincinnati, on or about the sixth day before the said Elizabeth P. Patterson 
died? Interrogatory 3. Whether it is not a fact that the said Luella York 
slnce that time has had the possession of said bonds, and has cllpped there- 
from the interest coupons on the same, and collected the proceeds of such 
coupons ? 

Complainants say that they are advised and believe that the said Luella 
York, at the time she came into possession of the said flve bonds as aforesaid, 
had no other property, real or personal, subject to exécution, and was in- 
solvent, and that she now has no. other property, real or personal, other than 
the aforesaid bonds, which this action seeks to sequester and secure to the 
estate of the said Elizabeth P. Patterson, deceased. That thèse complainants 
hâve no other remedy that they may invoke, other than this action in in- 
junction, to prevent the said Luella York from disposing of said bonds or 
118 F.— 23 
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puttlng them ont of her possession or beyond the reach of thls court, and 
that the only way the said bondi' eàn be secured to abide the decree of tWs 
court npon a final hearing 1^ by a temporary restrainlng ordèr restrainlng her 
from dlsposlng of the same or putting them out of her possession, and by 
havlng a recetver take possession of and hold sald bonds untll the final adju- 
dication In thls court. And that unless thèse complainants hâve such tem- 
porary oMer, and the appolntment of a recelver, the object of this action may 
be defeated, to the great à^à Irréparable loss of the complainants and by the 
loss of sald property. CgiîiplÉliiaDtB say that the grantlng of a temporary 
restrainlng order and the appblùtment of a recelver, and the placlng of the 
said bonds in the hands of a; recelver to hold the same and eoUect the interest 
accrulhg on said bonds, evldenced by the coupons thereon, will work no harm 
and nd Injuiry to the sald défendant, Luella York. Complainants say that 
Luella York neither in law nor in fact had any title to said bonds, and had 
no rlght to the same nor the jproceeds of the Interest from the coupons 
thereon. "Wherefore the complainants pray that, upon a hearing of the afore- 
sald matters and things sô set forth hereln, thls court may find and decree 
that the said bonds belonged to the said Ellzabeth P. Patterson in her llfe- 
tlme, and that she never parted tltle to the same to the said Luella York. 
That neither in law nor In ïact has she any tltle to sald bonds, or the right 
to coUect and reeelve the interest from the coupons upon the same. That the 
sald défendant may be enjolned from further collectlng and recelving the 
Interest from the coupons upon sald five bonds so în her possession as afore- 
said, and that she may llkewlse be enjolned from dlsposlng or attemptjng 
to dispose of said flve bonds of the Cincinnati, Newport & Covington Street 
Rall-way Company, so as aforesald In her possession, or from pledging the 
same for the securlty of any loan or debt, or In any other way placlng said 
bonds out of her possession or control. Complainants pray that a receiver 
may be àppolnted by thls court, durlng the pendency of thls action, to take 
charge of and collect the Interest coupons upon said bonds as they beeome 
due untll final hearing of thls cause, and llkewlse to take charge of and pos- 
session of the sald flve bonds as aforesald, and hold the same until a final 
détermination of this action, under the orders of this court. That upon final 
hearing thls court may decree that sald bonds are not the property of the said 
défendant Luella York, but are the property of the estate of the said Ellza- 
beth P. Patterson, and belong to said estate, and that the said Luella York 
has no title or interest in and to the same, and that said bonds may be sur- 
rendered to sald estate, and sald estate given the possession and control of 
the same. 

The défendants demurred, assigning, among other things, the fol- 
lowing : 

That complainants acqulred their rlght to sue, not as heirs at law of Eliza- 
beth P. Patterson, but by virtue of a compromise agreement made witU the 
beneficlaries, legatees, and devlsees under the will of Blizabeth P. Patterson, 
by whleh It Is agreed that the complainants are to hâve paid and conveyed 
to them one-hàlf of ail the sums and property devised unto said beneficlaries 
named In sald will, and that, complainants havlng thus acqulred their right 
to the one-half of the sums and property given and devised upon certain 
beneficlaries named in the will, and as the bonds in dispute were not in pos- 
session of the exécuter and trustée of the estate when the agreement of 
compromise was made, the sald complainants are but assignées of a mère 
Utigious rlght to recover the bonds, and cannot file a bill in equity on the 
ground of fraud practiced on the testatrix, as that would be contrary to 
public poUcy and savorlng of maintenance. That the bill does not aver that 
the beneficlaries, exécuter, and trustée held the whole estate of Elizabeth 
P. Patterson at the time sald agreement of compromise was made to convey 
one-half of the same to complainants, nor does the bill aver that the bene- 
ficlaries, for whom the Union Savlngs Bank & Trust Company is trustée, 
took the whole estate of Blizabeth P. Patterson, or were the sole residuary 
devlsees of the estate, and hence tltle to one-half interest in the bonds given 
Luella York Is not shown to be In complainants. 
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E. N. Willard, for complainants. 
J. A. Beeber, for défendants. 

ARCHBALD, District Judge. This suit is consîderably out of the 
ordinary course, and the right of the plaintiffs to maintain it should 
clearly appear on the face of the bill before it is allowed to go on. 
This right dépends in the first instance on the title or quasi title which 
they are able to show to the bonds in controversy, with regarc. to 
which it is averred that the plaintiffs are heirs-at-law of Elizabeth P. 
Patterson, deceased, from wliom the défendant obtained the bonds as 
a gift a few days prior to her death, and that, as a compromise to a 
suit which they had instituted in the courts of Ohio to contest Mrs. 
Patterson's wiîl, it was agreed that the will should be confirmed, the 
executors to turn over to them one-half of the estate in kind or other- 
wise. This is a very meager statement on which to rest the right 
to sue, and it does not in some respects correspond with the facts as 
disclosed by the oral argument. The plaintiffs, as I understand it, are 
the step-children of Mrs. Patterson, being the children of her late 
husband, Nicholas Patterson, by his first wife. If this be so, they are 
not the heirs-at-law of their step-mother, but are simply entitled, under 
the laws of Ohio, in case of her intestacy, to such property as came 
to her from her husband, their father. As heirs-at-law of Mrs. Pat- 
terson, such as they aver themselves to be, it is possible they would 
hâve a standing to contest for the bonds in suit in behalf of the estate, 
the executors decHning to act. But as heirs of their father they would 
hâve no such standing, unless the bonds were a part of the property 
which came to Mrs. Patterson from her husband, or were représenta- 
tive of it, with regard to which we hâve no showing. Moreover, 
whether they claim in one capacity or the other, it is important to 
know the terms of the compromise agreement by which the contest 
over Mrs. Patterson's will was settled. It was in writing, and, while 
its légal effect may be correctly pleaded in the bill, I am not content 
to pass the matter over by any such brief référence to it as is there 
found. If the plaintiffs' title is dépendent upon it, it is a question 
whether they hâve a standing to sue for any spécial part of the estate, 
and are not compelled to look to the executors themselves, if it has 
not been fulfilled, and of this we can only judge by having so much 
of it quoted as will disclose its real scope. Considering the bill de- 
fective in thèse particulars, the plaintiffs niust cure it by amendment, 
or the suit be dismissed. 

The demurrer is sustained, with leave to plaintiffs to amend within 
twenty (20) days; the preliminary injunction heretofore granted to 
remain until further ordered. 
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In re SIM8. 

(District Court, W. D. Georgla, S. D. October 21, 1902.) 

1. Bankrdptcy— Taxation of Fundb in Hands op Trustée. 

The funds of a bankrupt estate in the hands of the trustée are sub- 
ject to State and local taxation In that taxlng district where the values 
mlght haye been assessed for taxation if the banbruptcy had not super- 
vened, and on proper application the court wlU order the payment of 
such taxes by the trustée as coming wlthin the splrlt, If not the letter, 
of Bankr. Act § 64a. 

In Bankrupccy. On review of décision of trustée denying an appli- 
cation for an order requiring the trustée te pay taxes. 

W. G. Smith, for Albert Jones, tax collecter of Bibb county. 
Walter J. Grâce, for trustée in bankruptcy. 

SPEER, District Judge. This is an application on the part of the 
tax collecter of Bibb county for an order directing the trustée ap- 
pointed in the above-stated case to pay the taxes due for the year 
igoi o?! a fund of $3,000 in cash belonging to said bankrupt estate, and 
placed by the trustée, under order of the court, in the designated de- 
pository. The référée denying the apphcation, a pétition for review 
of that ofïicer's décision has been filed. This présents the question, 
are the funds in the hands of a trustée in bankruptcy liable to state and 
county taxation in that taxing district where the values in question 
might hâve been assessed for taxation h;td not bankruptcy super- 
vened ? The importance of the inquiry will be readily perceived. No 
case where the question has been distinctly decided under the existing 
bankruptcy législation has been called to the attention of the court. 
Upon principle, however, it seems that the application of the tax col- 
lecter must be granted. Section 64a of the act provides : 

"The court shall order the trustée to pay ail taxes legally due and owing 
by the bankrupt, to the United States, state, county, district or municipalité'. 
In advance of the payment of divldends to creditors, and upon flling the re- 
celpts of the proper public offlcers for such payment he shall be credited witli 
the amount thereof, and in case any question arises as to the amount or 
legality of any such taxes the same shall be heard and determined by the 
court." 

It is manifesta from this provision of the act that congress had no 
purpose to deny to the taxing power any valid claim for taxation upon 
the values in the hands of ofifîcials of a court of bankruptcy. On the 
contrary, it was the purpose of congress to make it obligatory that 
ail the current taxes legally due should be paid. It is true that the 
act does not expressly provide that funds held by ofRcers of court 
pending the litigation shall be liable to taxation. Under the gênerai 
principle, however, that taxation should be uniform upon ail values, it 
is diiïicult to perceive why the primary rigbt of the taxing authority, 
whether national, state, or municipal, should be denied. A tax is a 
debt due to government. The levying and collection of such tax is, 
within the relative scope of existing authority, an exercise of sov- 
ereignty, and nothing will be presumed against such sovereign right. 
It would hâve been easily compétent for congress, in enacting a uni- 
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form System of bankruptcy, to hâve declared that funds held in process 
of litigation and for the purpose of distribution should not be taxed ; 
but it bas not donc this. Much light is thrown upon this important 
inquiry by the décision of the suprême court of the United States in 
U. S. V. Herron, 20 Wall. 251-264, 22 h. Ed. 275. The précise ques- 
tion was not involved, but Justice Clifford, for the court, quotes with 
approval the language oî Chitty to the effect that : 

"Acts of parliament which would devest or abridge the king of liis pré- 
rogatives, hls Interest, or his remédies in the slightest degree do not, in gên- 
erai, extend to or bind the king, unless there be express words to that effect." 

In the same opinion we are advised that the framework of the 
bankruptcy législation of this country is largely taken from varions 
acts of parliament, and "such acts," said the learned justice, "hâve 
never, in terms, included debts due to the sovereign of the country; 
and the décisions of the courts of Westminster Hall for more than a 
century hâve held without exception that such acts, or the proceedings 
under the same, do not discharge debts due to the crown." The 
learned justice continued : 

"Nor does the bankruptcy aet impair or supersede the laws for the collec- 
tion of taxes, and that rule also is founded upon the same canon of construc- 
tion, to wit, that the crown is not bound by the bankruptcy laws; and there- 
fore, says Shellford, on page 303, the appointaient of assignées does not re- 
late to the act of bankruptcy as against the crown process, but the bankrupt's 
Personal property is bound under an extent even when tested subsequently 
to the appointment of the assignées." 

Hère, of course, the taxing power stands in the place of the sov- 
ereign, and the trustée in the place of the assignées. 

We are strengthened in the conclusion hère announced by the views 
of a text writer so well known and so reliable as Mr. Robert Desty. 
In his valuable work on Taxation (volume i, p. 301) we find the iollo-w- 
ing: 

"Money of litigants in the hands of the county treasurer, though placed 
there by order of the court, is liable to taxation. So the owners of money de- 
posited in court are liable to be assessed and taxed therefor. Funds In the 
hands of receirers, when taxable, should be assessed to the recelver in the 
place where the court sits which appointed the receiver," — citing People v. 
Iiardner, 30 Cal. 242; In re Kellinger, 9 Paige, 62; Commissioners v. Clarke, 
36 Md. 206. 

It does not iollow, of course, that ail moneys deposited in the reg- 
istry of the court or designated depository of the courts are subject 
tp taxation. Much of it belongs to nonresidents, and would not be 
subject to state taxes merely because impounded in litigation. Much 
of it is deposited under the admiralty jurisdiction, where the value» 
belong to foreigners Hkewise exempt from the taxing power of the 
State or county. But when a fund is held by a trustée in bankruptcy 
or other fiduciary agent of the court, which, but for the litigation, 
would hâve been liable for taxation in a particular taxing district, we 
see no reason why the court should not, on proper application, direct 
the payment of current assessments of valid taxes _thereon to the ap- 
propriate tax collector. 
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In re CDARK. 

(District Court, M. D. Pennsylvania. November 6, 1902.) 

No. 45. 

i VeNDOR 0» IiAND TJNDBR AkTICTjEB IN PENNSTtiVANIA— LiENS. 

TJnder the law of Pennsylvania, a vendor of land, by contract to 
eonvey, on payment of the purchase price, has no lien on the land dis- 
tinct Irom his légal estate in it. 
3. Bankruptcy of Vbndke— Salb of Rkmovablb Structukes— Liens. 

Where, therefore, the vendee becomes bankrupt, the proceeds obtained 
by his trustée from the sale for removal of structures, such as greeu- 
houses placed on the land by the vendee, belong to the gênerai creditors, 
and not to the vendor, whether such structures be removable flxtures 
or part of the realty. 

In Bankruptcy. On exceptions to report of référée disallowing 
claim of Charles J. Church to proceeds of sale of greenhouses. 

A. D. Dean, for claimant. 
A. V. Bower, for trustée. 

ARCHBALD, District Judge. The bankrupts were florists, and 
were the owners, among other things, of certain green and hot 
houses constructed in the usual fashion, with sashes of glass set in 
virooden frames, and suppHed with steam pipes for heating. When 
the trustée took possession he found thèse houses in a very dilapi- 
dated condition, and on appHcation to the court he was permitted 
to make private sale of the glass and piping, which were in danger 
of being destroyed by a coUapse oî the buildings. From this sale 
he realized $850, and this is the sum in controversy. 

The land on which the green and hot houses stood was purchased 
by the bankrupts from Jos. and Chas. J. Church by articles of agree- 
ment, September 15, 1886, for $2,675, which was payable in certain 
installments, and was entirely due and unpaid at the time the pro- 
ceedings in bankruptcy were instituted. In case of a default the 
contract provided that an action of ejectment might be entered for 
the land, and judgment confessed therein, with leave to issue a writ 
of hab. fa. to take possession, and on the strength of this such a 
judgment was confessed in the common pleas of Lackawanna county, 
Pa., where the land was situated; but, as this was not done until after 
an adjudication had been raade against the bankrupts, no further steps 
were taken. 

The présent fund is claimed by Church on the ground that the 
green and hot houses were a part of the realty ; but the référée held 
that they were removable fixtures, and therefore rejected the claim. 
Without passing upon that question, I am of the opinion that the 
fund belongs to the gênerai creditors. A vendee under articles in 
Pennsylvania has an équitable interest in the land, and is regarded 
as the real owner of it, subject only to the payment of the purchase 
money to the vendor. While the land is answerable at ail times 
therefor, the vendor has no lien upon it in the sensé that he has any 
direct claim, aside from his légal estate or the remedy which he has 
by reason of this against it (Appeal of Vierheller, 24 Pa. 105, 62 
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Am. Dec. 365), although the mistake is sometimes made of suppos- 
ing that he has, and the distinction is not always kept clear. Several 
remédies, however, are open to him to enforce his claim. He inay 
bring an action on his légal title, and obtain a conditional verdict 
by which the equities of the vendee will be eut ofï unless the con- 
dition is complied with; or he may sue and recover a money judg- 
ment (or enter up one by confession, if he has it), and sell out the 
property on exécution. In the latter case it will be assumed that he 
intends to hâve the whole estate, légal as well as équitable, pass to 
the sheriflE's vendee, and, in considération of parting with the légal 
estate in this way, the purchase money will be fîrst paid out of the 
proceeds. L,ove v. Jones, 4 Watts, 471 ; Horbach v. Reilly, 7 Pa. 
81 ; Appeal of Vierheller, 24 Pa. 105, 62 Am. Dec. 365. But as is 
well said by Gilmore, P. J., in Canon v. Campbell, 34 Pa. 309 : "The 
vendor is not paid the proceeds of his judgment because it is a lien, 
but because he is the owner of the paramount title." The estate of 
the vendor and that of the vendee are in fact distinct, each having 
its own characteristics and incidents, and being subject to its own 
liens and ownership. Auwerter v. Mathiot, 9 Serg. & R. 397 ; Mc- 
Mullen V. Werner, 16 Serg. & R. 20, 16 Am. Dec. 543 ; Kerr v. 
Stifïey, 2 Pen. & W. 174; Catlin v. Robinson, 2 Watts, 373; Appeal 
of Vierheller, 24 Pa. 105, 62 Am. Dec. 365. In the présent instance 
the sashes and piping which the trustée sold, whether removable fix- 
tures or permanent improvements, belonged to the bankrupt vendees 
as part of their équitable estate, and were subject to their disposition 
as such. They were owners of thèse structures the same as they 
were of the land on which they had been set up, and, subject only 
to the possible right of the vendor to restrain them on the ground 
of waste, they could sever and sell them at their pleasure. In the 
same way, if the land was covered with growing timber (lyillibridge 
V. Sartwell, 8 Pa. 523) or underlaid with minerais, or had a quarry, 
or a sand, clay, or peat bed, upon it, as owners they could eut, mine, 
or dig either of thèse products, or permit others to do so, without 
responsibility or question. If their whole interest in the land was 
sold (other than at the instance of the vendor), while the purchaser 
would undoubtedly take subject to the ultimate payment of the pur- 
chase money, the vendor, according to the authorities cited, would 
hâve no Hen or claim upon the proceeds, but would be remitted to 
his remédies against the land in the hands of the purchaser. Much 
less, then, would he hâve any such claim on what was realized from 
a sale of something less than the whole, even though it were an in- 
tégral part of it, and its removal constituted a stripping or dismant- 
ling of the property. 

Nor is this affected in the case in hand by the fact that the vendor 
entered up a judgment in ejectment with a view to the possession of 
the property. This was subséquent to the adjudication, and there- 
fore subject to it; but, aside from this, it was a gênerai, and not a 
conditional, judgment, and did not, therefore, eut off the equities 
of the bankrupts or devest their ownership. 

The exceptions are dismissed, and the report of the référée is con- 
firmed. 
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In re MILLER. 
(District Court, E. D. Georgia, S. D. November 22, 1901.) 

1. Bankkuptct— PowBR OF COURT— Enjoînino Salb TJndeb Usuriotis Con- 

VETANCB. 

TJnder Code Ga. § 2878, which provides that "a créditer has no right 
to coUect usurious Interest from an insolvent debtor to the préjudice of 
other credltors," petltlonlng creditors in bankruptcy may attack the 
valldlty of a deed by which the alleged bankrupt has conveyed to another 
créditer a valuable part of his estate, which deed, while it conveys title, 
is in equity a mortgage, on the ground that it is usurious, and the court 
of bankruptcy has power to enjoln a sale of the property by the grantee 
pending an adjudication of the question. 

2. UsuKT— RioHT OF Creditors to PiiBAD— CoNDiTroNs Prbcedekt. 

Creditors who are given the right by statute to attack the validlty of 
a mortgage glven by thelr debtor to another créditer on the ground of 
usury are under no equity which requlres them to pay the debt of such 
other créditer as a condition précèdent to the exercise of sueh riglit. 

In Bankruptcy. 

John R. L. Smith and W. C. Snodgrass, for petitioning creditors. 
Joseph Hansell Merrill and Washington Dessau, for bankrupt. 

SPEER, District Judge (orally). This is an attempt on the part of 
creditors of William Miller to administer his estate in bankruptcy. It 
appears that an important part of the estate is about to be sold by thç 
Thomasville Loan & Improvement Company by virtue of a deed made 
by the debtor, in which under the law of Georgia he conveyed title 
to that Company. This nevert;heless, in équitable contemplation, is 
security only for debt. It is said that the holder of that lien, who is 
proceeding to sell a portion of the real. estate, has the right to sell it, 
and that this court, exercising the functions of the bankruptcy court, 
has no authority to enjoin that sale. This the plaintiffs now insist 
should be donc because the deed is usurious in character. It is ob- 
jected by the holder of the deed that that point cannot be raised in this 
court for several reasons. One is that usury is a personal plea, and 
another is that a creditor coming and making an équitable défense 
against usury, or what is claimed to be an équitable défense against 
an usurious deed, must himself do equity and pay oflf the principal and 
interest due on the debt secured by the deed before the court will hear 
him. It is further insisted that this court has no right to consider the 
question at ail, but that it must be determined by the courts of the 
State. 

With regard to the first contention, it is sufiicient to say that the 
statute of Georgia is a definite and conclusive answer. The bankrupt 
is an insolvent as far as we are now advised. The Code of Georgia 
(section 2878) provides : "The plea of ysury is personal, and a credit- 
or has no right to coUect usurious interest from an insolvent debtor to 
the préjudice of other creditors." It is hère made to appear to the 
court from the pleading that a creditor is seeking to collect usurious 
interest ; and he is doing more, — he is using what is alleged to be the 
usurious deed of an insolvent, not only to collect the usurious interest, 
but to defeat a sovereign and uniform remedy of other creditors 
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which is accorded by the constitution and laws of the United States. 
Well, is it true that the créditer who makes this objection to this deed, 
and insists it is void, must pay the principal and interest due on the 
debt before he can be heard to attack the character of the instrument 
itself, which not only conveys away from the représentative of the 
bankruptcy court the title of the insolvent's property, which is used 
also to defeat his remedy in the bankruptcy court ? It does not seem 
so to me. The décision in 62 Ga. (Campbell v. Murray, 62 Ga. 96), 
relied on by défendants, is one which is applicable only to those per- 
sons who are attempting to seek equity without doing equity. What 
equity is there upon one créditer to pay ofif the debt of another crédit- 
er, before he can insist that the security instrument which the other 
créditer has taken to secure his debt is contrary to the law of Georgia, 
and thereafter null and void? He is a privy with his debtor, and is 
therefore entitled to be heard, and he has the right to object to a 
usurious deed which will defeat his claim, just as he has the right to 
object to any other void instrument which would hâve the same efifect. 
It is not clearly perceived why it can be insisted that the courts of the 
State shall pass upon a question of usury, and the courts of the United 
States hâve not that power. It is difificult to understand any reason 
for that contention. 

That being true, in the opinion of the court the objections to the 
amendment must be overruled, and the amendment must be allowed. 



BRANDON et al. v. MILLER et al. 
(Oircuit Court, E. D. Georgia, S. D. August 19, 1902.) 

1. CONSTITUTIONAL LaW — EQUAIj PkOTKOTION OP LaWS — BUILDING ASSOCIATION 

Law DP' Gkorgia. 

The statute of Georgia relating to building and loan associations is not 
so clearly in violation of the constitutional provision prohiblting any state 
from denying to any person within its jurisdiction the equal protection of 
the laws, because of its permitting such associations to take interest 
which would render other contracts usurious, as to authorlze a fédéral 
court to déclare It invalid after it has been sustained by the suprême 
court of the state. 

In Bankruptcy. 

John R. L. Smith and W. C. Snodgrass, for creditors. 
J. H. Merrill and Washington Dessau, for Thomasville Real Estate 
& Improvement Co. 

SPEER, District Judge. This is a matter largely within state con- 
trol. The state may or may not permit its people to be subjected to 
usurious charges. This being true, it is, as stated, a question of state 
polity, and, if no gênerai question of commercial law is involved, the 
ruling of the suprême appellate court of the state must control. Since 
the state courts uphold this act, their conclusions are apparently bind- 
ing on the United States courts. It is further said that the building 
and loan association laws of Georgia are obnoxious to the last clause 
of section i of the fourteenth amendment to the constitution of the 
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United 'Stàtès, which provides that "rio state shall deny to any person 
within its jurisdiction the equal protection of the laws." It is difficult 
to perceive, however, how an act creating institutions of this gênerai 
character, and authorizing them to make usurious charges upon citi- 
zens of the state who voluntarily enter into the contracts contemplated, 
is such a violation of this clause of the constitution as will justify a 
judgment of the national courts annulling such législation. Certainly 
it may be said that there is at least fair doubt about the constitu- 
tionality of thèse enactments, and cases of doubt on such topics should 
always be resolved in favor of the constitutionality of the law. Be- 
sides, in this case, Brandon, a principal complainant assailing this law, 
lias been from the beginning, and is now, a director and one of the 
principal stoçkhdlders in the building and loan association involved. 
Since he has for years taken benefits under this législation, the court 
will not give a ready acquiescence to his complaint that the law itself 
is null and void, when the arguments advanced in his behalf to show 
unconstitutionality are at least of doubtfui validity. 

The législation is not injurions. The classification of persons with 
whom thèse building and loan associations can deal are not indicated 
in a capricious or arbitrary manner. The law itself is intended to en- 
able citizens of urban and suburban communities to build and own 
their homes. Surely, this is a meritorious purpose; one which the 
state may and ought to promote. The citizen who owns his home is 
usually a conservator of the best interests of the state and of the 
raunicipality. It is, indeed, difRcult to perceive how this législation 
is prejudicial to any one in view of any clause of the constitution of 
the United States. No penalty is imposed on the unwilling and no 
unequal opération of the law inflicted, as in Connolly's Case, cited in 
184 U. S. 540, 22 Sup. Ct. 431, 46 L. Éd. 679. The debtor voluntarily 
assumed his attitude toward the building and loan association. As to 
whether the enactment under considération is class législation as de- 
nounced by the state constitution, it seems that we are also concluded 
by the décisions of the suprême appellate court of the state. 

Upon the whole, while the court has been much impressed with the 
ability and leàrning of the argument presented by the complainants' 
counsel, the correctness of their propositions that the building and 
loan association law of the state is in violation of the constitution of 
the United States is unsatisfactory, and, the doubt remaining, under 
the familiar rule, must be resolved in favor of the state law. 

For thèse reasons the court feels obliged to deny the relief souglit. 
We will, however, accept the voluntary proposition of défendants" 
counsel, made in judicio, that the sale of the property in question shall 
not be valid unless confîrmed by order of the court. 
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BDDT V. CASAS. 
(Circuit Court, W. D. Texas, El Paso Division. November 6, 1902.) 

No. 335. 

1. Removal of Causes— Alienage op Défendant— Necessity of Nonresi- 

DBNCB. 

A suit by a citizen of tlie United States against a citizen of a foreign 
country residing in tlie state in whicli tlie suit is brouglit is not removable 
by tbe défendant, on tlie ground of bis alienage, under the second clause 
of section 2 of tlie judiciary act of 1887 (24 Stat. 552), corrected in 1888 
(25 Stat. 434), nonresldence being a prerequislte to tbe rigbt of removal 
thereunder. 

At Law. On motion to remand to state court. 

The plalntiff, J. A. Eddy, a citizen of Texas, acting for hlmself and as trus- 
tée for others, originally instituted a suit of trespass to try title in tbe dis- 
trict court of Kl Paso county, Tex., against tbe défendant, a citizen of Mexico, 
to recover certain real estate in tbe city of El Paso of tbe estimated value 
of $12,000. The défendant seasonably fiiled in tbe state court a pétition and 
bond to remove tlie cause to this court. In the pétition for removal it is 
alleged tbat the défendant is a citizen and subject of the republic of Mexico, 
but thcre is no allégation in respect of bis résidence. His counsel. bowever, 
admitted in open court tbat he was at tbe time of filing tbe original pétition, 
and still remains, a résident of this state. Tbe record was duly filed in tbis 
court, and plaintifC bas submitted a motion to remand tbe cause, on the ground, 
among others, tbat tbe défendant is not entitled to remove tbe same to this 
court because he Is a résident of Texas. 

Edwards & Edwards, Beall & Kemp, and Patterson & Buckler, for 
plaintiff. 

Jay Goode and Thurmond & Russell, for défendant. 

MAXEY, District Judge. Several questions are suggested by the 
motion to remand, but the court deems it unnecessary to consider any 
save the following: Is a suit of this nature, instituted in the state 
court by a citizen of Texas against a citizen of Mexico residing in this 
state, removable by the résident défendant into the circuit court of the 
United States? The controversy hère involves no fédéral question, 
and he.nce it is not claimed that the suit is removable under the first 
clause of the second section of the act of March 3, 1887 (24 Stat. 552), 
as corrected by the act of August 13, 1888 (25 Stat. 434). But the 
contention is that the défendant is entitled to remove it under the sec- 
ond clause of section 2, which reads as follows : 

"Any other suit of a civil nature, at law or in equity, of which the circuit 
courts of the United States are given jurisdiction by the preceding section, 
and wbicb are now pending, or which may hereafter be brought, in any state 
court, may be removed into the circuit court of the United States for the 
proper district, by the défendant or défendants therein, being non-residents 
of that state." 25 Stat. 434. 

That, under the act of March 3, 1875, a like cause was removable, 
there is no doubt ; as that act, in "a controversy between citizens of a 
state and foreign states, citizens or subjects," permitted either party 
to remove the suit. 18 Stat. 470, 471. And either plaintifif or défend- 
ant was entitled to remove, without référence to the question of rési- 
dence, and notwithstanding the suit was one of which the circuit 
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courts might not hâve had original jurisdiction. "But the second sec- 
tion of the act of 1887 (as corrected in 1888)," said the suprême court 
in Raiiroad Co. v. Davidson, 157 U. S. 208, 15 Sup. Ct. 565, 39 L. Ed. 
672, "contained a radical différence from section 12 of the act of 1789 
(i Stat. 78) and section 2 of the act of 1875, in confining the suits 
which might be removed to those of which the circuit courts of the 
United States are given original jurisdiction by the preceding section." 
On the same page it was further said : 

"We muBt hold, therefore, as bas Indeed already been ruled (Tennessee v. 
Union & Planters' Bank, 152 TJ. S. 454, 461, 14 Sup. Ot. 654, 38 L. Ed. 511). 
that the jurisdiction of the circuit courts, on removal by the défendant, under 
thls section, is limited to such suits as might hâve been brought in this court 
by the piaiutifC under the flrst section." 

From an examination of the second clause of section 2 of the act 
above quoted, it will be seen that two restrictions or limitations are 
thereby attached to the right of removal: (i) The suits are limited 
to those of which the circuit courts are given original jurisdiction by 
the first section of the act ; and (2) the right is expressly restricted to 
the nonresident défendant. Without reproducing the first section of 
the act, it is only necessary to say that a suit between a citizen of a 
State and an alien is one of whicb the circuit courts hâve, by virtue of 
that section, original jurisdiction. Employing the language of the 
suprême court: 

"Such a person or corporation (referring to allens) may be sued by a citizen 
of a State of the Union in any district in which valid service can be made upon 
the défendant" 

In re Hohorst, 150 U. S. 662, 14 Sup. Ct. 225, 37 L. Ed. 121 1; 
Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 
964; Raiiroad Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 
L. Ed. 248. As to the second limitation, it has been uniformly held, 
so far as the court is advised, that the nonresidence of the défendant is 
a prerequisite to the right of removal. Bank v. Smith, 19 C. C. A. 
42, 72 Fed. 568 ; Thurber v. Miller, 14 C. C. A. 432, 67 Fed. 371 ; 
Walker v. O'Neill (C. C.) 38 Fed. 374; Cudahy v. McGeoch (C. C.) 
37 Fed. 2; Gavin v. Vance (C. C.) 33 Fed. 87; Freeman v. Butler 
(C. C.) 39 Fed. I. Other authorities might be cited, but it is deemed 
useless to multiply them, in view of the plain and unambiguous lan- 
guage of the statute. The défendant, being a résident of this state, 
although a citizen of the republic of Mexico, is precluded from remov- 
ing the suit under the second clause of section 2 of the act of August 
13, 1888. And as the remaining provisions of that section are inap- 
plicable to the présent record, it follows that the motion to remand 
should be^sustained, and it is so ordered. 

NOTE BY THE COURT. In the case of Scott v. Cattle Co., 41 
Fed. 225, a ruling was made by this court similar to the one above an- 
nounced. The décision in that case, however, was erroneous to the ex- 
tent of holding that the défendant, which was a corporation chartered 
by the laws of Great Britain, was a résident of Texas. In cases which 
arose subséquent to the décision of Scott's Case, it was held by the 
suprême court that "the domicile, the home, the habitat, the résidence, 



IN EE LANSAW. 365 

the citizenship of a corporation, could only be in the state by which it 
was created, although it might do business in other states whose 
laws permitted it." Railroad Co. v. Gonzales, 151 U. S. 501, 502, 14 
Sup. Ct. 403, 38 L. Ed. 248; Shaw v. Mining Co,, 145 U. S. 444, 12 
Sup. Ct. 935, 36 L. Ed. 768 ; Southern Pac. Co. v. Denton, 146 U. S. 
202, 13 Sup. Ct. 44, 36 L. Ed. 377. 



In re LANSAW. 

(District Court, D. Missouri, S. W. D. October 30, 1902.) 

No. 5. 

1. Bankruptcy— Proop of Claim— Variancb pbom Statement. 

The gênerai ruie of law that a party can only recover on the cause of 
action alleged in hls pleading applies to clalms presented against a bank- 
rupt's estate, and a claimant who has flled a statement of his claim under 
oath, as required by the banliruptcy act, cannot sustain it by évidence of 
an indebtedness arising in a différent manner f rom that stated. 

2. Same— Provable Debt— Money Paid in Pdksuancb of Scheme to De- 

FRAUD CrEDITORS. 

Money pald to an insolvent in a purchase of hls property under clrcum- 
stances showing a scheme to hinder and defraud his creditors cannot be 
made the basis of a claim against his estate in banliruptcy after the 
property has been taiien possession of and sold by his trustée under order 
of thè court. 

In Banlîruptcy. On review of referee's décision. 

John S. Farrington, for trustée. 
Grayston & Taylor, for claimant. 

PHILIPS, District Judge. The claimant, William Lansaw, has 
filed a motion herein to set aside the order of the court heretofore 
made afRrming the action of the référée respecting the claim of said 
William Lansaw, presented for allowance against the bankrupt estate. 
The court withdraws its former opinion filed herein, and proceeds 
to the considération of the case on its whole merits. The ground of 
the motion for rehearing is based upon the principal contention that 
the référée erred in rejecting the $700 claim on the assumption that it 
was based upon a gift made by the claimant's mother of a debt of 
$800 in her favor against the bankrupt. The contention now made is 
that this sum of $700 is based upon a compromise agreement between 
the claimant and the bankrupt, supported by the considération that the 
claimant threatened to sue his brother, John Lansaw, for $800, claimed 
to hâve been given him by his mother, and that to avoid litigation John 
promised to pay in full satisfaction the sum of $700. The court has re- 
exarained the groundwork of the claimant's claim presented against 
the estate, and finds that the claim presented and sworn to by him 
to the référée for allowance allèges that the said John Lansaw "is 
justly and truly indebted to said déponent in the sum of $1,660; that 
the considération of said debt is as foUows : that he, the said William 
Lansaw, advanced $1,200 of said money to said bankrupt from time to 
time to go into his business as a gênerai merchant in the town of Erie, 
in McDonald county, state of Missouri ; that at the time said sum of 
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$1,200 was advânced by him, the said claimant, the said John Lansaw 
was net indebted to any one, and said sum of $1,200 paid for the stock 
of goods at Erie, in the county of McDonald and state of Missouri; 
that the said sum of $1,200 antedates any other debt against the said 
John Xansaw, bankrupt; that on the 8th day of January, 1902, the said 
bankrupt, Joifin L,ansaw, sold, transferred, and dehvered to him, the 
said William Lansaw, the stock of goods at Erie, in McDonald county, 
State of Missouri, for and in considération of $î,66o; that at the date 
he (William Lansaw) purchased the stock of goods as aforesaid he 
paid the said John Lansaw, bankrupt, the sum of $460 in cash ; that by 
order of the référée in bankruptcy of said estate the trustée of said 
estate took charge of said stock of goods and sold the same ; that no 
part of the said debt of $1,660 has been paid," etc. From this sworn 
statement of his daim the cause of action is predicated of $1,200 in 
money, advânced by him from timC to time to said bankrupt, which 
went into his business as a gênerai nlerchant; and that in payment 
for this indebtedness so contracted the bankrupt turned over to him 
his stock of goods, amounting to $1,660, and the claimant paid the 
bankrupt the différence of $460 in money. To support this claim he 
made proof of moneys loaned by him to the bankrupt of $480, which 
the référée allowed him, and about which no controversy is made in 
this motion for a rehearing. To support the residue of the $1,200 
debt he introduced évidence tending to show that his brother, the 
bankrupt, had borrowed $1,600 from their mother in her lifetime, and 
that on her deathbed she told him, in the présence of his said brother, 
she wanted him to hâve one-half of this debt John owed her ; that after 
her death he demanded the same of his brother, who refused to 
recognize or pay it ; and that, after threatening him with suit for its 
recovery, they got together, and in compromise thereof his brother, 
John, agreed to pay him $700. This is not the daim presented in the 
.5worn statement of the claimant before the référée. It is a clear de- 
parture from the cause of action stated in his pétition. The rule of 
law obtains everywhere, under every System of pleading, that the 
■party must establish "by évidence the case made in his pleading ; and 
he is not entitled to recover on évidence which shows a différent right 
of recovery." Duncan's Adm'r v. Fisher, 18 Mo. 404. In Irwin v. 
Chiles, 28 Mo. 576-578, the court said: "A party is not entitled to a 
judgment on a finding of facts difïerent from any theory of the case set 
up in the pétition." So Judge Wagner, in Harris v. Railroad Co., 37 
Mo. 307, said: 

"The statute permits a party to amend his pétition after his évidence has 
heen given, to make it conform to the proof s; but no such thing was at- 
tempted In this case. It then présents the slngnlar spectacle of declarina: for 
one cause of action, and obtainlng judgment for another and différent cause. 
Such a course of procédure is destructive of ail eertainty In pleading, and 
can nelther be tolerated nor encouraged." 

This rule is universal. See Newhan v. Kenton, 79 Mo. 382, and cita- 
tions. In 22 Am. & Eng. Enc. PL & Prac. p. 527, it is said in respect 
of this rule: 

"In order to enable a plaintifC to recover, what Is proved, or that of which 
proof is offered by the party on whom lies the onus probandi, must not vary 
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from what he has previously alleged In his pleading; and thîs Is not a mère 
arbitrary rule, but is one founded on good sensé as well as good law." 

And again, on page 539, it is said : 

"Where the statutes require the vérification o£ pleadlngs, the necessity of 
a correspondenee between tlie proof and the allégations is even more im- 
portant than in a case where the pleading is not sworn to." 

The bankrupt law, which proceeds much upon principles of equity 
jurisprudence and practice, requires that the claimant, in presenting 
his claim to the référée for allowance against the bankrupt estate, 
must make a statement of what his claim is, and he must purge himself 
by presenting his claim under oath. He cannot présent for allowance 
a claim for $700, alleged to hâve been advanced by him to the bank- 
rupt, and which was put into the business of the mercantile store of the 
bankrupt, and undertake to sustain it by proof that his mother re- 
quested the bankrupt to pay the claimant $800 on a debt he owed her, 
and which was afterwards compromised at $700. The claim should 
hâve been rejected by the référée on this ground, without more ; and, 
no matter what the ground of his rejection, if the judgment was right, 
the court will not disturb it on a review. I am satisfied from an ex- 
amination of the whole testimony bearing upon the relationship be- 
tween thèse brothers, and the transaction by which this claimant 
sought to cover up the goods of his brother's store by a simulated sale 
and purchase in fraud of the bankrupt act, that this $700 claim was an 
afterthought, and was not even in the mind of this claimant when he 
presented his claim for allowance. It is furthermore apparent to the 
court from the language of the référée in passing on the question of 
fact respecting this $700 claim that he meant no more than to say, 
conceding the fact to exist, the law, as he understood it, prevented its 
allowance. But, as already stated, no matter what reasons were as- 
signed by the référée for his judgment, it was for the right party, and 
the finding will not be disturbed. 

The remaining item of $463, which was claimed on account of the 
purchase money advanced by the claimant to the bankrupt on the 
alleged sale and transfer of the goods, was properly rejected by the 
référée on his finding that John Lansaw was at the time insolvent, and 
that fact was known to William Lansaw, the purchaser, under circum- 
stances tending to show that it was a scheme to hinder and defraud 
the creditors of the bankrupt. It needs no citation of authorities to 
support the proposition that, where a party makes a purchase of prop- 
erty from an insolvent debtor with the intent to hinder and delay his 
creditors, or where he takes from such debtor a larger amount of 
property than is necessary to satisfy his just debt against the insolvent, 
and this is done under circumstances indicating a conspiracy to cover 
up such excess of property from the other creditors of the insolvent, 
it is a fraudulent conspiracy ; and, both parties being in pari delicto, 
the court will afïord neither any relief, either by a restitution of the 
property conveyed or for a recovery of money paid in furtherance of 
such scheme. 

The order of the court heretofore made overruling the exceptions 
to the referee's report and his action in the premises, afïirming the 
same, will not be disturbed. 
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In re MALINO. 
(District Court, S. D. New York. June 5, 1902.) 

1. BaNKRUPTCT— PK0CEED1N68 FOR APPOIKTMENT OF TkUSTBB— OBJECTIONS T» 
PrOOF OF CliAIMS. 

The proeeedlngB for the appolntment of a trustée In bankruptcy should 
not be 80 summary as to exclude considération of ail objections to the 
proof of elalms for the pnrpose of qualifylng the creditors to vote, but 
the référée should at least hear the objections sufflciently to détermine 
whether they are made In good falth; and If so, and they appear to be 
well founded. the daims should not be allowed for voting purposes. 

In Bankruptcy. 

Weil, Wolf & Kramer, for certain creditors. 
James, Schell & Elkus, for trustée. 
Hays & Hershfield, for bankrupt. 

ADAMS, District Judge. My opinion is asked wîth respect to 
certain proceedings before the Référée which resulted in the élection of 
a trustée. The Référée refused therein to entertain objections to cer- 
tain claims profifered on the ground that the claimants were preferred 
creditors and not entitled to hâve their claims allowed until the préf- 
érences were surrendered. The Référée overruled the objections, 
offering to consider them later, and accepted the proofs of claims ob- 
jected to as presented and a trustée was elected thereupon. I think 
the proceedings were erroneous. The right of creditors to sélect 
a trustée is a substantial one (In re Henschel, 7 Am. Bankr. R. 662, 
113 Fed. 443) and it does not rest in the discrétion of the Référée to 
allow claims as voting bases when objections are made, which are 
apparently genuine. While the sélection of a trustée can not be tied 
up indefinitely by obstructive tactics, which are obviously for the 
purpose of delay (In re Sumner, 4 Am. Bankr. R. 123, loi Fed. 224), 
and in proper cases provisional allowances or disallowances may be 
made in order that a trustée may be expeditiously selected never- 
theless the proceeding should not be so summary as to exclude the 
considération of ail objections. Objecting creditors, and the bank- 
rupt are entitled to a hearing upon the objections for the purpose of 
determining, at least, whether they are honestly made and there is 
reasonable ground for their considération. Thèse facts being es- 
tablished, the claims should not be allowed for the purpose of voting. 

The élection of the trustée Wendt is set aside and the matter re- 
mitted to the Référée for further proceedings in conformity here- 
with. 
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SOUTHERN BUILDING & LOAN ASS'N OF KNOX COUNTÏ, TENN.. 

et al. V. MILLER. 

(Circuit Court of Appeals, Fourth Circuit November 6, 1902.) 

No. 444. 

1 BuiLDiNo AND LoAN Associations— Insolvknct Procebdinos— Dibtribdtiob 

OF ASSBTS. 

Where the affairs of an insolvent building and loan association, havlng 
shareliolders and assets in many différent states, are being wound up by 
a court of equity of tlie state of its domicile, by whose laws its contracta 
and the rights of its sbareliolders are governed, sueh court should be re- 
garded as the court of primary jurisdiction; aud courts in other states, 
whetber state or fédéral, which hâve coUected assets of the association by 
their recelvers elther in ancillary or original proceedings, In the exercise 
of a Sound judlcial discrétion should remit the net amount of such 
collections remaining for distribution among the shareholders to thé 
domiciliary court, that the distribution may be equitably made between 
ail the shareholders. 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia. 

See 49 C. C. A. 21, iio Fed. 35. 

R. M. Page and Jérôme Templeton, for appellants. 
I. H. Larew, for appellee. 

Before SIMONTON, Circuit Judge, and MORRIS and WAD- 
DILL, District Judges. 

MORRIS, District Judge. This is an appeal by the Southern 
Building & Loan Association of Knox County, Tenn., by George 
Young, by a great number of others, who are stockholders in said 
association, and by D. A. Carpenter, receiver of said association, ap- 
pointed by the chancery court at Knoxville, in the state of Tennessee. 
The appeal is from an order of the circuit court of the United States 
for the Western district of Virginia, entered July 3, 1901, which dis- 
missed the pétition of the said appellants, fîled by direction of the 
chancery court at Knoxville, praying for an order directing that the 
funds in the hands of J. R. Miller, the receiver appointed by the circuit 
court for the Western district of Virginia, be transmitted to the chan- 
cery court of Knox county, Tenn., or its receiver, for gênerai distribu- 
tion among ail stockholders of the association, and from the order of 
said United States circuit court for the Western district of Virginia, 
directing its receiver, Miller, to retain ail funds coming to his hands 
for distribution by and under the orders of the circuit court of the 
United States for the Western district of Virginia, wheresoever the 
claimants might be or réside. 

The first bill in order of time for the winding up and distribution of 
the assets of the Southern Building & Loan Association of Knox 
County, Tenn., a corporation of Tennessee, having its home office and 
domicile at Knoxville, in that state, was fîled by Linda H. Johnson, a 
citizen of Indiana, in behalf of ail stockholders and creditors, on Janu- 
ary 20, 1897, in the United States circuit court for the Northern divi- 
sion of the Eastern district of Tennessee, at Knoxville, and imme- 
118 F.— 24 



370 118 FEDERAL REPORTER. 

diately thereafter the same complainants, on January 27, 1897, filed 
the bill in the présent case in the circuit court of the United States 
for the Western district of Virginia as a dépendent and ancillary bill 
in and of.the complainant's bill filed in Tennessee, and prayed the ap- 
pointnient of a receiver, and ail proper orders and decrees necessary 
to convert the assets of said association in the Western district of 
Virginia into money, and transmit the same to the Tennessee court 
for distribution. It so happened that upon further considération of 
the bill filed in the circuit court of the United States at Knoxville, 
Tenn., the judge of that court, upon report of its spécial master, was 
of opinion that the association could successfuUy continue business, 
and on March 19, 1897, he dismissed that bill, and discharged the tem- 
porary receiver. Thereupon another bill was filed on April 16, 1897, 
by J. T. Barrow and others, against the association, in the chancery 
court at Knoxville, Tenn., and such proceedings were had that D. A. 
Carpenter became the receiver of the assets of the association. The 
association had many mortgage investments and borrowing stock- 
holders in 17 différent states, and proceedings were instituted and re- 
ceivers appointed in those states to collect its assets, and it is stated 
that ail those courts except the court in which the présent case is 
pending in the Western district of Virginia are remitting the funds 
for distribution to the chancery court of Knox county, Tenn., and 
hâve remitted collections amounting to over $700,000, recognizing 
it as the principal or domiciliary court of primary jurisdiction at 
the domicile of the association, which should be permitted to dis- 
tribute the funds of the association. It appears that there are over 
7,000 stockholders, residing in a great number of states, entitled to 
share in thèse funds, the aggregate amount of whose free out- 
standing stock was $2,026,347.63. It further appears that nearly 
ail the stockholders of the association, including a large portion of 
those whose résidence is in the Western district of Virginia, hâve 
filed their claims as stockholders in the Tennessee court, and hâve 
received the dividends which hâve been there declared. Only about 
$15,000 of stockholders' claims hâve been filed in the circuit court for 
the Western district of Virginia. Those who hâve filed their claims 
in that court hâve been paid, by order of that court, the same divi- 
dend which was declared by the Tennessee court. The amount due 
to the association from loans in the Western district of Virginia was 
about $180,000. On May 6, 1897, by decree of the chancery court 
of Knox county, the association made a deed of ail its assets to Re- 
ceiver Carpenter, and especially of ail the notes and mortgages of 
borrowing stockholders and other debtors. At the time of the ap- 
pointment of the receiver by the chancery court of Knox county and 
the making of said deed to its receiver there were in the company's 
office at Knoxville, Tenn., notes and mortgages belonging to the 
association, due from résidents of the Western district of Virginia, 
amounting to $179,628, and thèse were delivered to Receiver Carpen- 
ter, and were by him, under order of said Knox county court, ail 
delivered into the custody of the United States circuit court for the 
Western district of Virginia, and for some four years it has been Re- 
ceiver Miller's duty to reduce tbem into money. There is no sug- 
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gestion that the chancery court at Knoxville and its receiver is not 
faithfully administering the affairs of said association, with full pro- 
tection to ail claimants, and distributing the funds as collected by 
declaring dividends to ail shareholders from time to time. 

It is obvious that if each of the courts in the i6 ditterent states in 
which it has been necessary to hâve receivers appointed to collect the 
mortgage debts due by borrowing members of said asssociation is to 
proceed to call in ail the installment shareholders, and independently 
to consider their claims, and to adjudicate their rights and make dis- 
tribution among them of the amounts collected by each of said courts, 
intolérable expense, delay, and confusion is sure to resuit ; while, on 
the contrary, if the funds are transmitted to the Tennessee court, 
which is the court of the domicile of the asssociation, where already 
very nearly ail the stockholders hâve filed their claims, the distribu- 
tion can continue to be made in an orderly and proper way with 
the least delay and cost. The one method is so sensible, équitable, 
and practical, and the other so wasteful and impractical, that it is 
hardly to be supposed, there being no creditors in the Western dis- 
trict of Virginia, that the pétition asking for the transmission of 
the funds, after niaking proper provision for expenses, costs, and 
allowances, would hâve been refused, except for a considération now 
about to be mentioned. The bill in the présent casé, filed by Linda 
H. Johnson, was originally filed as a professedly ancillary and dé- 
pendent bill in aid of the bill filed by her in the United States circuit 
court at Knoxville, Tenu. That original bill in the circuit court 
was dismissed, and there followed the bill, seeking substantially the 
same rehef filed by J. T. Barrow and others, in the chancery court 
of Knox county, against the association, in which the association was 
adjudicated insolvent, and the appellant Carpenter was appointed 
receiver. Thereupon Linda H. Johnson filed her supplemental bill 
in the présent case in the Western district of Virginia, reciting the 
foregoing facts, and representing to the court that since the tempo- 
rary receiver had been appointed in that court suits had been begun 
against the association in varions state courts of Virginia, and that, 
if the cause should be dismissed, and said suits allowed to mature, 
and numerous and conflicting receiverships be thereby allowed to 
take the assets of the association, there would be loss to the stock- 
holders, and she prayed the court to retain the cause as an original 
proceeding for the benefit and protection of the stockholders and 
creditors of the défendant association. The défendant association 
answered the amended bill, admitting its averments, and that the re- 
ceivers appointed by the chancery court of Knox county were winding 
up its affairs as an insolvent corporation, and that it would be neces- 
sary for the court to appoint receivers to take charge of its assets 
in the Western district of Virginia, and collect the same, and under 
proper directions of the court to transmit the same to the chancery 
court of Knox county, there to be distributed to the association's 
stockholders. Thereupon, on July 5, 1897, J. R. Miller was appointed 
permanent receiver, and directed to file a bond in the penalty of 
$10,000, and to take charge of ail the property and assets of the asso- 
tion within the jurisdiction of the court, and directing that ail causes 
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of action and daims against the association within the Western dis- 
trict of Virginia should be settled in that suit. 

It is contended by the receiver, J. R. Miller, the appellee, that the 
filing of the amended bill changed the character of the proceeding, so 
that it became an original bill, devolving upon the court the right and 
duty to proceed to the end with it as an original bill, without référ- 
ence to any other court or proceeding, or, at any rate, putting it 
entirely within the judge's discrétion whether the court should do so 
or not. This view overlooks the essential character, object, and 
intention of the resort to courts of equity in this class of cases. Such 
bills are quite diiïerent from simple creditors' bills in cases in which 
the complainants and interveners hâve no contractual relations with 
each other. In the présent case ail creditors, if there were any, hâve 
been settled with, and the only claimants of the funds now in the 
circuit court for the Western district of Virginia are the stockholders 
of the association, who are under either an express or an implied 
contract with each other, arising out of the mutual character of the 
association, that its funds shall be ratably divided among ail its 
members according to their respective contributions as shareholders ; 
and it also appears that their subscriptions to stock were made with 
especial référence to the laws of Tennessee, and to be governed by the 
laws of that state. The supplemental and amended bill filed by Linda 
H. Johnson exhibited to the court the decree which had been passed 
by the chancery court at Knoxville instructing its receiver to take 
into his possession the assets of the association, not only in Ten- 
nessee, but in ail other states. The chancery court at Knoxville 
and its receiver came into possession of ail the promissory notes, 
deeds, mortgages, évidences of debt, and books of account of the 
association, which were ail kept at its home office in Knoxville, 
Tenn. ; and its receiver having possession of them, and having title 
to them also, by the deed to him from the association, made to him by 
the court's order, delivered them, by order of the Knoxville court, to 
the receiver appointed by the circuit court of the United States for 
the Western district of Virginia for the purpose of being converted 
into money, in order that the net fund should be distributed by the 
court of primary jurisdiction, being the only court which has before 
it the material to enable it to détermine without confîicting adjudi- 
cations the questions arising among the stockholders, according to 
the law of Tennessee, by which law the stockholders are bound. 
Great confirmation of this view of the law is found in the fact that 
ail of the courts in the i6 différent states, with the exception of the 
one now appealed from, and perhaps one other, hâve recognized the 
necessity and propriety of transmitting the funds collected by them 
to the court of the domicile of the association, which is actively en- 
gaged in making appropriate distribution. 

The principle underlying this rule has been stated and enforced in 
numerous cases. Smith v. Taggart, 30 C. C. A. 563, 87 Fed. 94; 
Parsons v. Insurance Co. (C. C.) 31 Fed. 305 ; Failey v. Talbee (C. C) 
55 Fed. 892; Buswell v. Suprême Sitting (1894) 161 Mass. 224, 229, 
234, 235, 36 N. E. 1065, 23 L. R. A. 846. This last is a carefully 
considered opinion, covering most of the questions which arise in 
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the présent appeal. We do not mean to rule that there can be 
no discrétion exercised in dealing with the question of transmitting 
funds in cases similar to this ; but it is a légal, and not an arbitrary, 
discrétion, somewhat similar to the discrétion exercised in deter- 
mining whether a receiver should be appointed or an injunction issue, 
and upon what ternis, and the court is charged with the duty of con- 
sidering whether, under ail the circumstances, it best subserves the 
interest of ail the shareholders. In the présent case every circum- 
stance pointed to the wisdom and economy of transmitting the funds 
to the Tennessee court, and no fact or circumstance was urged 
against it at the time the appHcation was made except the assertion by 
Receiver Miller of a naked légal right to hold on to the funds upon 
the ground that by the dismissal of the first suit in Tennessee, to 
which this suit was professedly ancillary, the Virginia court became 
by the amended bill fîled therein the court of primary jurisdiction, 
entitled to the exclusive right to wind up the afïairs of this Ten- 
nessee corporation. He claimed that to transmit the funds would be 
in dérogation of Virginia stockholders, and he prayed the court to 
order that ail the books, papers, notes, and évidences of debt pertaining 
to the business of the association be delivered to him, and that Re- 
ceiver Carpenter be ordered to bring into that court ail the money 
and assets of the association remaining in his hands undistributed, in 
order that the Virginia court might do justice to ail parties in inter- 
est. The Tennessee court and its receiver had then been engaged 
for four years in collecting and distributing the funds of the associa- 
tion among the shareholders, without complaint, so far as appears, 
and there was, so far as appears, nothing urged against transmitting 
the funds to that court, except the opposition of the receiver. 

It is proper to notice that in the transcript of record sent up with 
this appeal there are a number of papers having référence to a dif- 
férence between counsel as to what the court below had really in- 
tended by its décision, and whether the decree fairly embodied the 
rulings orally announced by the judge. Much of this occurred when 
Judge Paul was seriously ill of the sickness which resulted in his 
lamented death, and when he may not hâve had in mind, and possibly 
was not well enough to hâve called to his attention by counsel, the in- 
convenience and difficulties likely to resuit from the order be signed. 

The order and decree entered July 3, 1901, dismissing the pétition 
of the appellants praying for an order directing that the funds of 
its receiver be transmitted to the Tennessee court, was a final decree 
on that subject-matter, and was, we think, error, and should be re- 
versed, and also the decree adjudging that Receiver Miller retain 
ail funds coming to his hands to be distributed by him under orders 
of the court to ail claimants wheresoever the said claimants might 
be or réside, shotlld be set aside, and the court should pass such or- 
ders as may be appropriate to carry this opinion into efïect, securing 
to those shareholders who hâve fîled their claims in the circuit court 
for the Western district of Virginia equality with those who hâve fîled 
their claims in the Tennessee court. 

Reversed. 
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OLARKB et al. V. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. November 6, 1902.) 

No. 410. 

1. Life Insurance PoiiicY— Excepted Risks— Sblf-Desteuotion, Sane oe In- 

BANE. 

A provision of a life Insurance pollcy that "self-destruction, sane or 
Insane," Is a rlsk not assumed, must be given efCect in accordance witli its 
plaln meanlng, and there can be no recovery under such policy whei-e 
the Insùred took his own Ufe other than accidentally, whatever may bave 
been hls mental condition. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

The point presented for review on this writ of error arlses out of the f ollow- 
Ing facts and proceedings: The Equitable Life Assurance Society of the 
United States, on March 25, 1899, Issued to William E. Clarke two policies 
of Insurance, each eondltloned for payment of $10,000 upon the death of said 
William E. Clarke to his wife, Saille F. Clarke, and, on certain contingencies, 
to the other plaintifCs in error. Among other provisions, each of thèse 
policies contains the provision that "self-destruction, sane or insane, withln 
one year from the date of the Issuance of the policies, is a rlsk not assumed 
by the society in this contra et." On December 14, 1899, said William E. 
Clarke died from the effects of a plstol shot vround, which was inflicted on 
his head whlle the pistol was In his own hands. Due proofs of loss were 
furnished to the défendant company, and payment of said policies was de- 
manded, and upon the refusai of said company to recognlze this liability 
plaintiffs in error filed in the superior court of Baltimore city a déclara- 
tion In the usual form agalnst the défendant. The défendant appeared in 
that court, and had the case removed to the circuit court of the United States 
for the district of Maryland, in which latter court It filed four pleas, the 
first two of which were gênerai issue pleas, on which issue was joined by 
the plalntiff. The third and fourth pleas were as followst For a third 
plea It says that "said policies were made subject to a proviso that the 
défendant did not assume the rlsk of self-destruction, sane or insane, of the 
said William E. Clarke, wlthin one year from the date of the issuance of thé 
said policies, and that the said William E. Clarke committed self -destruction 
on or about the 14th day of December, 1899, by shooting himself through the 
head with a pistol, by reason of which self-destruction of said William E. 
Clarke said policies became nuU and vold;" and for a fourth plea it says that 
it was "a condition of said policies that the said défendant should be liable 
to pay said Insurance only on the receipt of satisfactory proofs of the death 
of the Insured, and that proofs hâve been furnished to said défendant by said 
plaintiffs, which proofs show the death of said William E. Clarke on or about 
the 14th day of December, 1899, and states the cause of hls death as follows: 
Grippe, during the last month of hls llfe, together wlth grief over the loss of 
his daughter four years ago, and overwork in business, combined to bring on 
mental dérangement. Pistol shot ended his life during a temporary aberra- 
tion"; and also as follows: "He had grippe about a month previously, and 
was weak and depressed, and during an attack of despondency shot himself 
in the head, and died in a few minutes." And the said policies were subject 
to a proviso that the said défendant did not assume the rlsk of self-destruc- 
tion, sane or Insane, of the said William E. Clarke wlthin one year from the 
date of the issuance of the said policies. Thereupon the plaintiffs filed spécial 
replications to each of the said third and fourth pleas, which replicatlons 
were as follows: "As to the defendant's third plea, the plaintiffs say that 

T 1. Suicide as défense to action on Insurance policy, see notes to Insur- 
ance Co. V. Florida, 16 C. C. A. 623; Casualtv Co. v. Egbert, 28 C. C. A. 284. 
See Insurance, vol. 28, Cent. Dig. g§ 1159, 1160. 
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they admit that sald policles were made subject to the proviso mentîoned in 
sald plea, and they further admit sald William E. Olarke on sald 14th day 
of Deeember, 1899, sliot hlmself in the head wlth a pistol, in conséquence 
of which he died on sald day; but sald plaintlffis deny that sald act by sald 
William E. OlarJie constltuted the self-destruction of sald William E. Olarke 
withln the meanlng of sald proviso in sald policles; and sald plalntiffs 
further say that at the time said William B. Clarbe so shot blmself in the 
head his mlnd -was so affected and Impaired by Insanlty that he, the sald 
William E. Clarke, was then and Ibère not conscious of the pbysieal nature 
and conséquence of the act he then committed, and did not intend by it to 
cause his death, but was moved and impelled to commit sald act by an 
irrésistible, insane impulse." "As to the defendant's fourth plea, the plalntiffs 
say that they admit that said policles contained the condition in référence 
to self-destruction mentîoned in said plea, and that they submitted to said 
défendant proof showlng the death of the sald William B. Clarke on the 14th 
day of December, 1899, and that said proof of death contained the state- 
ments set out in said plea; but said plalntiffs say that at the tlme sald 
W^llliam E. Clarke so shot hlmself in the head his mind was so impaired and 
affected by insanity that he, the sald William E. Clarke, was then and there 
not conscious of the physical nature and conséquences of the act he then com- 
mitted, and dld not intend by it to cause his death, but was moved and 
Impelled to commit said act by irrésistible Impulse." To each of thèse repiica- 
tions the défendant demurred, and, thèse demurrers being sustained by the 
circuit court, the plaintiffs flled notice that they decllned to amend said 
replicatlons, and elected to stand thereupon, whereupon the circuit court 
entered final judgment for the défendant, and, wrlt of error havlng been 
granted, the case is hère upon asslgnments of error, whlch présent but one 
question, and that is whether the court below erred in sustaining the demurrer 
interposed by the défendant to the replicatlons flled by the plalntiffs to the 
third and fourth pleas of the défendant. 

Gans & Haman, for plaintiffs in error. 
W. Irvine Cross, for défendant in error. 

Before SIMONTON, Circuit Judge, and BRAWLEY and WAD- 
DIIvL, District Judges. 

BRAWLEY, District Judge (after stating the case as above). If 
it was an open question, there is much to be said as to the injustice 
of contracts of this nature, for a person ought no more to be held re- 
sponsible for the loss of his life when taken by himself under the rav- 
ings of delirium, or impelled by the hallucinations of melancholy, than 
if he dies from an ordinary disease, or from an accident; but that 
question is not before us, and it seems to be well settled that Insur- 
ance companies may avoid altogether this class of risks, and that, 
being at liberty to stipulate against hazardous occupations, unhealthy 
climates, or deaths from consumption or other excepted diseases, 
they may also contract not to assume a risk of a certain mode of 
death, and presumably the premiums are calculated on the élimina- 
tion of that risk. If the assured is informed in apt words of the ex- 
tent of the limitation, it is not perceived that there is any good reason 
why such contract should not be governed by the same rules of in- 
terprétation which control courts in ail other cases of contract, and 
why plain and unambiguous words should be frittered away by casuist- 
ry and refinement. Something of the cloud which seems to obscure 
the natural interprétation of contracts like this arises from certain ex- 
pressions in the opinions of courts of the highest authority in cases 
arising prior to the time when the insurance companies embodied 
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in their contracts of insurance what Mr. Justice Gray calls "the sig- 
nificant and décisive words" employed hère. It may not be unprofit- 
able to refer to some of thèse décisions construing the efïect of pro- 
visions against liability for suicide in life insurance policies. The case 
of Borradaile v. Hunter, 5 Man. & G. 639, is the leading EngHsh 
authority. In that case the words of the proviso were "died by his 
own hand," and the décision was that the insurer would be exempt 
from liability if the act of self-destruction was the voluntary and will- 
ful act of a man having at the time sufïicient powers of mind or rea- 
soning to understand the physical nature and conséquences of such 
an act, having at the time the purpose and intention to cause his 
own death by that act ; and that the question whether at the time he 
was capable of understanding the moral nature and quality of his 
purpose was not relevant to the inquiry further than as it might help 
to illustrate the extent of his capacity to understand the physical 
character of the act itself. The leading case in the suprême court of 
the United States in construing a similar proviso is Insurance Co. 
V. Terry, 15 Wall. 580, 21 L. Ed. 236, where the American doctrine, 
difïering from the English, is established. The court in that case 
holds. 

"If the assured, belng In the ordlnary possession of his reasoning faculties, 
from anger, prlde, jealousy, or désire to escape from the llls of life, Inten- 
tlonally takes his own life, the proviso attaches, and there can be no recovery. 
If the death is caused by the voluntary act of the assured, he knowing 
and intending that death shall be the resuit of his act, but when his reason- 
ing faculties are so far impaired that he Is not able to understand the moral 
character, the gênerai nature, conséquences, and efifect of the act he is about 
to commit, or when he Is Impelled thereto by an Insane Impulse, whlch he 
bas not the power to reslst, such death Is not within the contemplation of 
the parties to the contract, and the Insurer is Uable." 

This case, which has been repeatedly reaffirmed, held that the pro- 
viso against death by suicide did not embrace a case of self-killing 
which was not intentional, and when the deceased did not realize the 
physical nature and conséquences of his act, and took his own life, 
being moved by an irrésistible, insane impulse, it was not his act, and 
no more than a mère accident. 

To meet this condition, which practically nullifîed ail provisos 
against death by suicide, the insurance companies hâve sought to 
avoid altogether this class of risks, and the policy under considéra- 
tion evidently was intended as a contract where the insurer did not 
assume the risk of a certain mode of death. The first case that came 
up for décision in the suprême court ot the United States upon a 
policy containing a proviso that the insurance company did not as- 
sume the risk of self-destruction, sane or insane, was Bigelow v. In- 
surance Co., 93 U. S. 286, 23 L. Ed. 918, where Mr. Justice Davis 
uses this language : 

"As tiie Une between sanity and insanlty Is often shadowy and dlfflcult 
to deflne, this company thought proper to take the subject from the domain 
of controversy, and by express stipulation preclude ail liability by reason of 
the death of the insured by his own act, whether he was at the time a re- 
sponsible moral agent or not. Nothlng can be clearer than that the words 
'sane or insane' were Introduced for the purpose of exceptlng from the opéra- 
tion of the policy any Intended self-destruction, whether the insured wa» 
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«f soiinfl mind or In a state of Insanlty. Thèse words hâve a précise, deflnite, 
well-understood meaning. No one could be misled by thein. Nor could expan- 
sion of this language more clearly express the intention of the parties. In 
the popular, as well as the légal, sensé, suicide means, as we hâve seen, 
the death of the party by his own voluntary act; and this condition, based 
on the construction of this language, informed the holder of the policy that. 
if he purposely destroyed his own life, the Company would be relieved from 
liability." 

And the court sustained the ruling of the court below in holding 
that a replication setting up that "at the time when he inflicted said 
wound he was of unsound mind, and wholly unconscious of his act," 
was bad; and adds: 

"Bigelow knew that he was taking his own life, and showed sufflcient 
Intelligence to employ a loaded pistol to accomplish his purpose; but he was 
unconscious of the great crime he was committing. His darkened mind dld 
not enable him to see or appreciate the moral character of his act, but still left 
hlm capacity enough to understand its physfical nature and conséquences." 

Insurance Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. 
Ed. 308, was an action upon an accident policy of insurance which 
contained a proviso that no claim should be made when a death 
or injury may hâve been caused "by suicide (felonious or otherwise, 
sane or insane)." The pétition, which set out the plaintiff's cause of 
action, alleged that the insured was accidentally shot through the 
heart by a pistol or gun by a person or persons unknown to plaintifif. 
The answer alleged that the death was caused by suicide. The court 
says : 

"Upon the whole case the court is of opinion that by the terms of the 
•contract the burden of proof was upon the plaintiff, under the limitations 
we bave stated, to show from ail the évidence that the death of the insured 
was caused by external violence and accidentai means. Also that no valid 
claim can be made under the policy if the insured, either intentionally or 
when Insane, inflicted upon himselt the injuries which caused his death." 

In Insurance Co. v. Crandal, 120 U. S. 531, 7 Sup. Ct. 687, 30 L. 
Ed. 740, the suit was upon a policy which provided that the insurance 
should not extend to death by suicide or self-inflicted injuries, and 
Justice Gray says : 

"This court, on full considération of the conflictlng authorlties upon that 
subject, bas repeatedly and uniformly held that sueh a provision, not contain- 
Ing the words 'sane or Insane,' does not include a self-klUing by an insane 
person, whether his unsoundness of mind Is such as to prevent him from un- 
derstandlng the physical nature and conséquences of his act, or only such as 
to prevent him from foreseeing and premeditating Its physical conséquences 
and tmderstanding its moral nature and aspect" 

And in Insurance Co. v. Akens, 150 U. S. 475, 14 Sup. Ct. 157, 37 
L. Ed. 1148, which was upon a like policy, the same justice says: 

"The clause contains no such significant and décisive words as 'die by sui- 
cide, sane or insane,' as in Bigelow v. Insurance Co., or by 'suicide (felonious 
or otherwise, sane or insane),' as in Insurance Co. v. McGonkey." 

It will be observed that the proviso under considération contains 
no words limiting its opération to intentional suicide. The company 
contracted that it would not assume the risk of self-destruction, sane 
or insane. The contention of the appellant is that self-destruction 
avoids the policy if the insured lacked intelligence to know that his 
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act was wrong, but that it is not avoided if he did not understand 
the physical nature of his act. To sustain such contention would re- 
quire us to believe that the deceased shot himself through the head 
because he did not know that it would kill him. Instead of giving 
to the words of the proviso the plain meaning for whicb they were 
manifestly intended, — that the insurer intended to guard itself from 
liability if the insured came to his death from any physical niove- 
ment of his own, whetber sane or insane, — we would lose ourselves in 
considération of the différent phases of insanity, be compelled to split 
it into degrees, and to hold that, if he was so entirely insane as not 
to understand the physical conséquences of his act, the proviso would 
be avoided, while a lesser degree of insanity would make the company 
liable. 

It is also contended that the replication hère may be difïerentiated 
from that which was held "bad" in Bigelow v. Insurance Co. The 
replication there set up was that "at the time when he inflicted said 
wound he was of unsound mind, and wholly unconscious of his act." 
The replication hère is that he was "not conscious of the physical na- 
ture and conséquences of the act he then committed, and did not in- 
tend by it to cause his death, but was moved and impelled to commit 
said act by an irrésistible insane impulse." This seems to us a dis- 
tinction without a différence, and may be best answered by citation 
from the opinion of the court in De Gogorza v. Insurance Co., 65 N. 
Y. 232: 

"But the question seems to Involve more the reflnement of laiiguage tlian 
the application of practical sensé, and we are of opinion that in the comuiou 
Judgment of mankind it would be consldered that, when a totally insane mnu 
blows his brains ont with a pistol, that he would be said to hâve died by 
his own hand wlthln the meaning of the poUcy, such as we hâve under con- 
sidération." 

It will be observed that the proviso is not limited to willful or in- 
tentional suicide, but includes any self-destruction, sane or insane. 
If the assured caused his own death while sane or insane, that is the 
end of any right to recover, and there can be no looking into the 
condition of the mind of the deceased when he committed the fatal 
act. The case might be différent if the replication had stated that 
his death was due to an accidentai cause, — if, for example, he had 
taken a poisonous draught, mistaking it for water ; or walked through 
a window, mistaking it for a door. Then it would fall within the 
rule established by a number of cases which hold that accidentai or 
unintentional self-destruction is not within a condition forfeiting a 
policy for suicide. If the deceased had died by reason of any such 
accidentai killing, the replication would hâve traversed the plea ; but 
the replication admits that he took his own life, "moved by an irrésist- 
ible insane impulse." In plain words, it confesses the cause of death, 
and seeks to avoid the bar by setting up a state of insanity. It does not 
seem to be denied that an insurance company may contract to avoid 
liability if death results from any disease of the mind, just as it may 
guard itself from liability from any specified bodily disease if the con- 
tract is embodied in apt language. The words "self-destruction, sane 
or insane," would mean nothing if the appellant's contention is sus- 
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tained, for we would hâve to conclude that the deceased did not die 
by his own hand if death resulted from irrésistible insane impulse. 
\Ve are of opinion that by the plain rules of interprétation the défend- 
ant, under this contract, is exempt from liability, and we do not know 
in what more précise words the plain intention of the parties cotdd 
hâve been more accurately expressed. 
The judgment of the court below is afïirmed. 



CITY OF ABILENE v. CORNET-t/ UNIVERSITT, 

(Circuit Court of Appeals, Elghth Circuit October 20, 1902.) 

No. 1,662. 

\, BuFFiciENCT OP Plbading— Effect OF Waiver OP Objecttok. 

Where an objection to an answer pleadlng the défense of res judlcial 
was walved by plaintlff by failing to demur, and the only objection made 
to th« évidence Introduced in support of such défense was the gênerai 
one that It was "incompétent, immaterial, and Irrelevant," It was error 
for the court, after the cause had been finally submitted and taken 
under advlsement, to reject such évidence, and to détermine the cause 
without passing upon such défense, on the ground that it was not suffi- 
clently pleaded. 

2. Res Jddicata — Sufficibnct op Plba. 

The answer, in an action on municipal bonds, set up In bar a former 
Judgment rendered In an action brought on coupons from the same bonds, 
which adjudged the bonds to be illégal and void. It alleged that the 
bonds and coupons were owned at that time by the présent plaintlff, 
which delivered them to an agent, with instructions to coUect the same; 
that they were assigned by such agent without considération, and for 
the sole purpose of havlng suit brought thereon to a third person, in 
whose name the Utigation was conducted; but that plaintlff remained at 
ail times the actuai owner thereof. Held, that such plea was sufficient 
notwithstanding the failure to expressly allège that the assignment was 
by the authorlty or with the consent of plaintlff, such fact belng fairly 
Inferable from the other facts pleaded. 

8. Pbockedinqs in Errob— Rbmand on Reveesal— Issues not Determined 
Bblow. 

Where an Issue was not determlned by the trial court which er- 
roneously ruled that it was not within the pleadings, it will not be de- 
termlned by the appellate court on a writ of error, but the cause wlll 
be remanded for a new trial. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

C. F. Mead and J. R. Young, for plaintifï in error. 

Charles B. Wood and Horace S. Oakley, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge. This action was instituted by Comell 
University, the défendant in error, against the city of Abilene, Kan., 
the plaintlff in error, on certain bonds, lo in number, which were exe- 
cuted and delivered by the défendant city on July 2, i888, and became 
due and payable lo years thereafter. The plaintlff claimed to be an 
innocent purchaser of the bonds, for value and before maturity, from 
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H. C. Speer, to whom "or bearer" the bonds were originally made 
payable. The answer which was interposed by the défendant city con- 
tained a déniai of certain allégations of the complaint and certain spé- 
cial défenses, among others a plea that the matter in issue was rcs 
judicata. 

The latter plea averred, in substance, that in the year 1895 one Jolm 
W. Edminson brought an action against the défendant city in the dis- 
trict court of Dickinson county, Kan., founded upon 60 coupons at- 
tached to the very bonds now in suit ; that to said action, so brought 
in the state court, the défendant city appeared and pleaded the in- 
validity of the bonds for the same reasons that are assigned in other 
spécial défenses to the présent action; that said former action was 
duly tried and determined in the state court, and resulted in an ad- 
judication that the bonds in suit were null and void, and that such 
judgment remained in full force and eflfect and had become final prier 
to the commencement of the présent action. The plea further averred 
that at the time Edminson brought said former action the présent 
plaintifï, Cornell University, was the real and true owner of the cou- 
pons sued upon and of the bonds to which they were attached ; that 
said bonds and the coupons so sued upon by said Edminson were de- 
livered by Cornell University to N. W. Harris or N. W. Harris & 
Company, with instructions to collect the same; that they were as- 
signed by said Harris to the said Edminson, without considération, for 
the sole purpose of bringing a suit thereon in the name of Edminson ; 
and that Cornell University remained the actual owner and holder 
thereof during ail the time said former action was pending and at the 
time the judgment therein was rendered, and that by reason of such 
facts the right of the plaintifï to maintain the présent action had be- 
come res judicata. 

The reply to this plea was a gênerai déniai, no demurrer thereto 
having at any time been interposed. A stipulation was subsequently 
filed waiving a jury, and a further stipulation admitting that the cou- 
pons described in the suit of Edminson against the city of Abilene 
were coupons belonging to the 10 bonds sued upon in the présent 
action. When the case was reached for trial the défendant city of- 
Fered in évidence the "case made" in Edminson against the city of 
A.bilene, the same being a complète record of ail the pleadings and 
évidence in that case as made up for the purpose of obtaining a review 
in the suprême court of Kansas of the judgment at nisi prius in that 
case. When this ofïer was made the record now before this court 
recites that it was "agreed in open court by the plaintifif and the défend- 
ant that ail the évidence and testimony contained in said 'case made' 
shall be treated and regarded as having been oflfered in évidence in 
this trial to the same extent as if the witnesses had been sworn and 
testified therein, and each and ail of the written instruments had been 
specially introduced in évidence herein, ail objection to the same being 
copies and not originals being hereby expressly waived; objection 
being made by the plaintifï only that the same, if so properly ofifered 
and presented, would be incompétent, immaterial, and irrelevant." 

The case having been submitted on the aforesaid évidence, and on 
certain dépositions which were offered for the purpose of showing the 
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relations that existed between Edminson and Cornell University 
when the former action was brought, the court took the case under 
advisement for some days. It afterwards rendered a judgment in 
favor of the plaintilt and against the city of Abilene on the sole ground, 
as appears from the opinion of the trial court which has been incorpo- 
rated into the record, "that the answer of the city in this case does 
not sufïiciently allège a défense of res adjudicata." The trial court 
held, as it seems, that the plea of res judicata did not sufïiciently aver 
that Harris had authority to assign the bonds and coupons to Edmin- 
son ; that it did not appear that Edminson, in bringing the former suit, 
was the agent or représentative of Cornell University, but that it did 
appear that in bringing such action he was a mère interloper, and that 
his action in bringing the suit was neither authorized nor ratified by 
the plaintifif. On this ground, that no privity was alleged to exist 
between the university and Edminson, it was ruled that the judgment 
in the former case was not binding upon the university, and would not 
estop it from maintaining the présent action. 

vSuch action on the part of the trial court was clearly erroneous, 
operating, as it did, as a surprise to coimsel for the défendant city, 
who obviously had no reason to anticipate such action. The sufiS- 
ciency of the plea had not been challenged by demurrer, nor was it 
challenged when the record in the former suit was ofifered in évidence, 
in any such way as to advise any one that the objection to the évi- 
dence was grounded on any formai defect in the plea; such, for ex- 
ample, as the defect suggested by the trial judge, that the plea did not, 
in express terms, allège that Harris acted with the sanction and ap- 
proval of the university in turning the bonds and coupons over to 
Edminson to be sued upon in his own name. Counsel for the plaintifï 
below do not seem to hâve urged this defect at any time during the 
progress of the trial, but it was pointed out for the fîrst time by the 
tria! judge in rendering judgment, and at a time when the défendant 
had no opportunity to remedy the supposed defect by an amendment 
of its plea. The plaintifï in fact waived any such imperfections in the 
plea by failing to demur to it, and such waiver was not recalled by the 
gênerai objection to the "case made" on the ground of incompetency, 
immateriality, and irrelevancy, since it has been repeatedly held that a 
gênerai objection of this sort, which does not point out the particular 
defect which renders the évidence incompétent, immaterial, or ir- 
relevant, will not avail in an appellate tribunal. Insurance Co. v. 
Miller, 8 C. C. A. 612, 60 Fed. 254, and cases there cited. The prés- 
ent case is one where the rule in question should be rigidly enforced, 
since it is apparent that the alleged defect in the plea was not in the 
mind of counsel by whom the gênerai objection aforesaid was made. 

Moreover, we are of opinion that the plea was good and sufïicient 
notwithstanding the failure of the pleader to expressly aver that the 
bonds and coupons were assigned to Edminson with the knowledge 
and consent of the university. Such knowledge and consent, we think, 
is clearly implied in the allégation that the bonds and coupons were 
deliyered to Harris with gênerai instructions to proceed and collect 
the same, and that they remained the property of the university dur- 
ing ail the time the former action was pending. In view of thèse 
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allégations, it may be inferred fairly that the direction to Harristo 
coUect the securities meant that be should proceed with the collection 
in such manner as he deemed most conducive to the interest of his 
client, and that he advised his client, as it was his duty to do, of the 
action that had been taken in that behalf, and that his action was 
duly ratified. 

Inasmuch as the trial court ruled that the question, whether the 
former action operated as a bar to the présent action, was not within 
the issues raised by the pleadings, because the plea was defective, it 
held, as a matter of course, that ail the évidence which was ofïered 
to sustain the plea, consisting, as it did, of the record in the former 
case and certain dépositions that were ofifered to establish the rela- 
tions existing between Edminson and the university, was inadmissible ; 
and ail of such testimony was in fact rejected, as appears from the 
opinion of the trial court. It foUows, therefore, that the issue arising 
on the plea was not considered by the trial court, and was neither tried 
nor determined. In view of that fact, we think that the proper course 
to pursue is to reverse the case for the reasons already stated and re- 
mand it for a new trial. We might possibly look into the rejected 
record and the rejected dépositions and détermine the issue arising on 
the plea, but by so doing we would be trying on appeal an issue that 
was not tried below, and one which the trial court declined to déter- 
mine on the erroneous theory that it was not within the pleadings. 

It is accordingly ordered that the judgment be reversed, and the 
cause remanded for a new trial. 



MUSKOGEE NAT. TEL. CO. v. HALL et al. 

(Circuit Court of Appeals, Eighth Circuit. October 27, 1902.) 

No. 1,688. 

1. Appeal — Questions Revibwablk — Paildhe of Intkhvbnkr to Juin in 

Appeal. 

An appellate court, on afflrmance of tlie decree appealed from as be- 
tween the original parties, bas no power to reverse it so far as it 
denied the relief prayed for by an Intervener in his own right, where 
such Intervener did not joln In the appeal. 

2. Tblbphonbs— PowEB TO Grant Exclusive Franchise. 

Téléphone companles, like telegraph companies, are important agencies 
In the transaction of Interstate commerce, and neither a state nor an 
Indlan nation has power to grant to one company an exclusive rlght to 
maintain téléphone Unes within Its territory. Such a grant, being void 
ab initio, cannot be Invoked to prevent the construction and maintenance 
of Unes by other companles or persons, although they are not Interstate, 
but merely local. 
8. Samb— Indian Tbhritort— Effbct op Régulation by Congress. 

Congress having provlded, by Act March 3, 1901 (31 Stat. 1083), for 
the grantlng of franchises for téléphone IJnes In the Indian Territory, 
In the exercise of Its power to regulate commerce among the stat«s 
and wlth the Indian trlbes, such législation necessarily annuUed any 
grants prevlously made by one of the Indian nations which conflict 
therewith. 

Appeal from the United States Court of Appeals in the Indian Terri- 
tory. 
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On July 17, 1899, the Muskogee National Téléphone Company, the ap- 
pellant, flled its bill of eomplaint against R. F. Hall and G. W. Pitman, 
two of the appellees, in -whlch the complainant alleged, in substance, that 
It had an exclusive franchise which had been granted to it by the Oreek 
Nation on December 7, 1897, authorizing it to erect, construct, operate, and 
malntain a System of téléphone Unes within the Musliogee or Creelî Nation, 
in pursuance of which it was operating a large number of téléphone lines 
in the Oreels Nation, and was engaged in extending such lines throughout 
the nation; that E. F. Hall and G. W. Pitman, in violation of its alleged 
exclusive franchise, were proposing to erect and conduct a téléphone line 
in the town of Tulsa, within the limita of the Creek Nation; and that in the 
prosecutlon of said purpose they were then engaged In setting their pôles 
and stringing thelr wires within said town, to the great and Irréparable injury 
of the complainant. It accordingly prayed for an Injunction restraining the 
défendants from further erecting téléphone pôles and stringing wires in the 
town of Tulsa, or in any other portion of the Creeli Nation, and from operat- 
ing téléphone lines in said town, or elsewhere in the nation. The défendants 
filed a demurrer to the bill in the United States courts in the Indian Terri- 
tory for the Northern district, where said suit was instituted, and upon the 
hearlng thereof the demurrer was sustained, and an injunction, such as was 
prayed for, was refused. Thereupon, on August 3, 1899, the Creek Nation 
Intervened in said cause by filing a eomplaint in which it alleged, in sub- 
stance, that It was interested in the controversy, in that it was entitled to a 
royalty of 5 per cent, upon the net earnings of the Muskogee National Télé- 
phone Company, to whom it hkd granted an exclusive franchise for the trans- 
action of a téléphone business. It further alleged that it was the owner in 
fee of the land upon which the défendants were erecting their téléphone 
pôles, and that by erecting the same they were trespassing upon the lands 
of the Creek Nation. In view of the premises, the Creek Nation prayed that 
the défendants, Hall and Pitman, be restrained from erecting téléphone pôles 
and stringing wires in the town of Tulsa, or in any other part of the Oeek 
Nation. The défendants. Hall and Pitman, flled an answer to the interven- 
Ing eomplaint of the Creek Nation, wherein they asserted a right to erect a 
téléphone Une in the tovra of Tulsa, which was an incorporated town of the 
Creek Nation, under and by virtue of a resolution of the council of the 
town of Tulsa that had been duly adopted on June 5, 1899. They further 
asserted a right to erect the téléphone line in question under and by virtue 
of a permit granted to them for the érection of the line on October 10, 1890, 
by the acting commissioner of Indian affairs. The case afterwards came 
on to be heard in the lower court upon the pleadings aforesaid, and upon 
euch hearing it was ordered and adjudged by the court that the complain- 
ants take nothing by their suit, and that the injunction prayed for, both by 
the téléphone company and the Creek Nation, be denied. The téléphone Com- 
pany excepted to the decree and prosecuted an appeal to the United States 
court of appeals in the Indian Territory; but the Creek Nation did not join 
in the appeal and, so far as appears, took no part in the litigation in the ap- 
pellate court On the hearing of the case in the appellate court, that court 
aflirmed the decree "in so far as it [related] to the plaiutiff, the Muskogee 
National Téléphone Company," but reversed the decree as to the Creek 
Nation, and remanded the cause to the lower court, with directions, "at the 
suit of the Creek Nation, * * * to enjoin the défendants from further 
proceeding in the érection and opération of its System of téléphones In the 
town of Tulsa until the said Hall and Pitman shall be fully authorized and 
empowered to do so by the secretary of the interior under the act of March 
3, 1901." Thereupon the Muskogee National Téléphone Company appealed 
from that decree to this court, naming K. F. Hall, G. W. Pitman, and the 
Creek Nation as appellees. It assigned as error that the court of appeals 
in the Indian Territory erred in not reversing the judgment of the lower 
court, which had overruled its prayer for an injunction. 

C. B. Stuart and J. H. Gordon, for appellant. 
Z. T. Walrond, for appellees. 
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Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The judgment of the United States court of appeals in the Indian 
Territory, in so far as it undertook to reverse the decree of the lower 
court and to grant an injunction in favor of the Creek Nation, was 
erroneous, for the reason that the nation had not appealed from the 
decree of the lower court, so far as the record now before us dis- 
closes. The Creek Nation intervened in the cause for the protection 
of its own interest, namely, for the protection of the revenue wrhich it 
expected to dérive from the exercise by the téléphone company of the 
exclusive franchise which the nation had attempted to grant, and to 
prevent the érection of téléphone pôles on land of which it claimed to 
be the owner in fee. The case was fully heard on the bill and the 
défendants' answer thereto, and the nation's right to any relief was 
denied. It failed to take an appeal from the decree, and the adjudica- 
tion of the lower court, so far as it was concerned, accordingly became 
final. We fail to see any ground, therefore, upon which the decree 
of the United States court of appeals in the Indian Territory, reversing 
the judgment of the lower court "as to the Creek Nation," can be 
sustained. The nation was not before it seeking any relief, but was 
apparently satisfîed with the ruling of the lower court, since it did not 
appeal. 

The décision of the lower court as respects the Muskogee National 
Téléphone Company was clearly right, unless the exclusive franchise 
which it asserted to erect and maintain lines of téléphone within the 
Creek Nation can be sustained as a valid grant. If it did not hâve an 
exclusive franchise, it goes without saying that it had no right to com- 
plain because the défendants were erecting a Une of téléphone in the 
town of Tulsa, although they were doing so without lawful authority. 
No right of the complaining company was violated by their so doing, 
unless its franchise was exclusive and was being invaded ; and that the 
Creek Nation had no power to grant an exclusive franchise such as 
it attempted to confer is settled, we think, by the décision in Pensa- 
cola Tel. Co. V. W. U. Tel. Co., 96 U. S. i, 8, 24 L. Ed. 708, where 
precisely such a franchise, granted by the state of Florida as respects 
only two counties of that state, was adjudged to be invalid. It is true 
that in the latter case the franchise that was held to be invalid had 
been granted to a telegraph company; but téléphone companies are 
equally agencies of Interstate commerce, and every reason which was 
or that may be assigned against the grant of a monopoly to maintain 
telegraph lines applies with equal force against the grant of such a 
monopoly to a téléphone company. Téléphone companies, like tele- 
graph companies, are common carriers of information, and their lines 
are daily employed in the transaction of interstate commerce. Some 
courts hâve held that a téléphone company is included by the words 
"telegraph company." Southern Bell Téléphone & Telegraph Co. v. 
City of Richmond (C. C.) 78 Fed. 858, 860, and cases there cited. 
But, be this as it may, téléphone companies, like telegraph companies, 
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are important agencies in the transaction of interstate commerce, and 
no State can grant to one téléphone company the exclusive right to 
operate téléphone lines within its borders ; and what a state cannot do, 
because it opérâtes as an obstruction to the free flow of interstate 
commerce, the Creek Nation (which is said to embrace as much terri- 
tory as some of the states) cannot do. It is well settled that, in the 
exercise of its power to regulate commerce among the several states 
and with the Indian tribes, congress has full authority to grant rights 
of way through the land occupied by the five Indian tribes domiciled 
in the Indian Territory for the construction of railroads (Cherokee 
Nation v. Southern Kan. R. Co., 135 U. S. 641, 10 Sup. Ct. 965, 34 
L. Ed. 295; Stephens v. Cherokee Nation, 174 U. S. 445, 485, 19 
Sup. Ct. 722, 43 L. Ed. 1041) ; and in the exercise of this power it 
has recently authorized the secretary of the interior to grant rights 
of way through the Indian Territory for the construction, opération, 
and maintenance of téléphone and telegraph lines. 31 Stat. 1083, c. 
832, § 3. It foUows, of course, that none of thèse tribes had the power 
to déclare that any one téléphone company should hâve the sole right 
to construct and operate téléphone lines within its borders, since the 
existence of such a monopoly would hâve a necessary tendency to 
prevent'free communication between those who réside outside of, and 
those who réside within, the territory. To this extent the grant of 
such a franchise as the one in question opérâtes to obstruct interstate 
commerce. 

It is argued in behalf of the appellant, and that view seems to hâve 
been adopted by the United States court of appeals in the Indian 
Territory (Téléphone Co. v. Hall, 64 S. W. 600), that because the de- 
fendants below were engaged in erecting a téléphone Une simply with- 
in the town of Tulsa, and had not, so far as shown, made a connection 
with lines outside of the nation, the exclusive franchise in question did 
not interfère in any way with interstate commerce, and may be upheld 
against it as a vahd grant. The fault with this reasoning is that the 
exclusive feature of the grant was void ab initio. It did not remain in 
force until the défendants had extended their line of téléphone to the 
borders of the nation, and cease to be operative when they had ttiade 
a connection with some exterior line of téléphone ; but it was invalid 
from the time the grant was made, being an attempt on the part of the 
nation to exercise a power vitally affecting interstate commerce, 
which did not belong to it. Pensacola Tel. Co. v. W. U. Tel. Co., 
96 U. S. I, II, 24 L. Ed. 708. Even if this were not so, and even 
if it should be conceded that until congress legislated on the sub- 
ject the exclusive feature of the franchise might be upheld, yet, when 
congress, on March 3, 1901 (31 Stat. 1083), in the exercise of its con- 
stitutional power to regulate commerce, saw fit to provide how 
franchises for the construction and maintenance of téléphone lines 
within the Indian Territory must be obtained, such action on its part 
necessarily prevailed over ail local régulations on the subject, and 
operated to extinguish such exclusive rights to construct and maintain 
lines of téléphone or telegraph within the territory as had theretofore 
been granted. No act of the Creek Nation on a subject within the law- 
ful jurisdiction of the fédéral government can be given the eflfect of 
118 F.— 25 
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liullifying or interfering to any extent with législation by the congress 
of the United States, when it sees fit to pass laws on the subject. 
Pensacola Tel. Co. v. W. U. Tel. Co., supra; Wabash, St. L. & 
P. R. Co. V. Illinois, ii8 U. S. 557, 566, 567, 7 Sup. Ct. 4, 30 L. Ed. 
244; Chicago, B. & Q. R. Co. V. lowa, 94 U. S. 155, 163, 24 L. Ed. 
94; Munn V. Illinois, 94 U. S. 113, 135, 24 L. Ed. 77. 

From any point of view, therefore, when this case was decided by 
the United' States court of appeâls in the Indian Territory on Octo- 
ber 4, 1901, the Muskogee National Téléphone Company, in view of 
the then récent act of congressî of March 3, 1901, supra, had no right 
to complain that any of its chartef privilèges were being invaded, as 
it had not up to that time established any lines of telegraph in the town 
df Tusla, and the decree of that court, affirming the decree below in so 
far as the téléphone company was concerned, was cleàrly right. The 
décrète as respects the Creek Nation was erroneous, for the reasons 
already stated. The resuit is that the decree of the United States court 
ôf appeais in the Indian Tetritory should be reversed, and the decree 
of the United States court i» the Indian Territory, Northern division, 
which was renderëdon April 10, 1900, being for the right party, should 
be afli*med. It is so ordered. 



GLBNCOVE GRANITE CO. v. (7ITY TRUST, SAFE DEPOSIT & 
SURBTY 00. 

(Circuit Oourt of AppealB, Thlrd Circuit. November 14, 1902.) 

No. 15. 

1. Fbskraij Oo^JBïs— JuDGïfBNaî of State Court— Effect. 

In sn action lu, a fédéral court sitting In another state the same effect 
will b^ glven tp a jiia^ment In a suit in a state court as -would be glven 
tb It by the courts of ttiè state In whlch it was rendered. 

S. SAkà'-^DisMissÀi, oF COMPLïiiNT— Efpkct. 

Code Giv. ProC. N. ïi i 1209, provides that a final Judgment dismisslng 
_ the comjdaiiit beforero^ after trial does not prevent a new action for 
the same cause, unless jt expressly déclares or It appears by the judg- 
Eûent roU that It Is rendered on the merlts. HeW, that where a com- 
plaint in an action by pialntiff, a foreign corporation, in a state court 
of New YOrlE, vas dismlssed, for f allure of plaintifC to prove that it had 
recelved a certlfleate, from the secretary of state authorizlng it to do 
business In the state, sueh judgment was not on the merlts, and was 
therefore nb bar to a subséquent action by plaintifC in a fédéral court 
sitting in another state on the same cause of action. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Horace L. Cheyney and La Roy D. Gove, for plaintifï in error. 
Lincoln L. Eyre, for défendant in error. 

Befôré ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESÔN, Circuit Judge. The former writ of error in this liti- 
gation was to a judgment entered against the défendant below for 

TFl. See Judgment, vol. 30, Cent. Dlg. § 1507. 
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want of a sufficient affidavit of défense. The only question then pre- 
sented to this court for détermination was whether the original and 
supplemental affidavits of défense which tiie défendant had liled in 
answer to the plaintifï's statement of claim were sufficient to pre- 
vent a summary judgment. The majority of this court being of opin- 
ion that the affidavits of défense were sufficient, the judgment against 
the défendant was reversed, and the case remanded for further pro- 
ceedings. Accordingly there was a trial in the circuit court, and a 
verdict rendered in favor of the plaintifif for $6,964.18, the court re- 
serving "the question whether there is any évidence to go to the 
jury in support of the plaintifï's claim." Afterwards the court en- 
tered judgment for the défendant non obstante veredicto. This writ 
of error is to that judgment. 

The question of law involved in the réservation is whether the de- 
cree or judgment of the suprême court in and for the county of New 
York, in the state of New York, in a former action wherein the 
Glencove Granité Company was the plaintifï, and Patrick Costello 
and the City Trust, »Safe Deposit & Surety Company were défend- 
ants, against Patrick Costello, the principal in the bond hère in suit, 
and dismissing the complaint as against the City Trust, Safe Deposit 
& Surety Company, the surety in the bond, was an adjudication in 
favor of the surety company upon the question of its liability upon 
the bond, and conclusive against the plaintifï in the suit in the circuit 
court. 114 Fed. 978. This question is presented to this court for 
the first time. It was not before us upon the former writ of error. 
The only question we were then called on to décide was whether 
the affidavits of défense sufficiently averred a former adjudication 
of the subject-matter of the suit in the circuit court. This court de- 
termined no other question. City Trust, Safe Deposit & Surety Co. 
V. Glencove Granité Co., 51 C. C. A. 13g, 113 Fed. 177. 

In stating that this court had declared that the decree or judg- 
ment of the suprême court of New York in the former action was 
rendered upon the merits, the learned judge below misread our opin- 
ion. From first to last that opinion dealt with the question of the 
sufficiency of the affidavits of défense. The particular passage from 
the opinion quoted by the learned judge below. enforced the view that 
the New York action involved the merits of the case as between 
the plaintifï and the surety company, but did not déclare that the 
merits were adjudicated therein. We were careful to note that we 
did not hâve before us the whole record in the New York action; 
and, finally, to avoid misapprehension as to the scope of the décision, 
the opinion concluded thus : 

"We think, therefore, that, as the case now stands, there appears at least 
a prima facie défense. The apparent obstacle to a recovery may be open 
to explanation, and thus put eut of the way. Again, if the statutory Inhibi- 
tion against doing business opérâtes only on the remedy, and may be lifted 
if the delinquent corporation is able to procure out of time the issuance by 
the secretary of state of the required certiflcate (Neuchatel Asphalte Co. v, 
City of New Yorls, 155 N. Y. 373, 377, 49 N. B. 1043), It may be compétent 
for the plaintiff to show hère that it obtained such a certiflcate since the 
formel trial, or eveu before. Upon thèse questions we intimate no opinion. 
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We hold slnjply that the affldavlts ot défense sufflcîently met the ptalntlffs 
etatemea^t clalm, and tbat the case should bave gone to trial." 

Upon the trial in the circuit court an exemplification of the whole 
record in thé New York court, showing the entire proceedings, was 
put in évidence. Thereby it appears how it came to pass that a de- 
cree or judgment was rendered against Costello, the principal in the 
bond, while there was a decree or judgment in favor of the surety 
Company dismissing the complaint. The answer of Costello admitted 
that before the bringing of the action the corporation plaintifï had 
been granted a certificate permitting it to do business in the state of 
New York, whereas the answer of the surety company put this in 
issue. The plaintiff failed to produce the certificate, and at the close 
of its case the attomey for the surety company moved the court to 
dismiss thé complaint on the ground that there was no proof that a 
certificate had been granted, and for this lack of proof and for no 
other reason the complaint against thé surety company was dismissed. 

Clearly, only such efifect is to be given hère to the decree or judg- 
ment in the New York suit as it has under the law of the state in tiie 
courts of that state. Hampton v. McConnel, 3 Wheat. 234, 4 L. Ed. 
378. What efïect, then, would be given to this decree or judgment 
in the courts of New York by the law of that state? Section 120g 
of the Revised Code of Civil Procédure of the state of New York 
enacts as foUows: 

"A final JTidgment, dismissing the complaint, either before or after a trial, 
rendered In an action hereafter commencée!, does not prevent a new action 
ior thasame cause of action, unless it expressly déclares or it appears by the 
j'adgment roU that it is rendered upon the merits." 

It is well settled that this section applies as well to équitable actions 
as to légal actions. Pétrie v. Trustées, 92 Hun, 81, 36 N. Y. Supp. 
636; Genêt v, Canal Co., 163 N. Y. 173, 178, 57 N. E. 297. Undoubt- 
edly section 1209 of the Code, above quoted, is applicable to the action 
in the New York suprême court hère in question. 

The final decree or judgment in that action does not expressly dé- 
clare that it "is rendered upon the merits," and it does not appear 
by the judgment roll thatiit was rendered upon the merits as respects 
the surety company. To the contrary, upon an examination of the 
entire judgment roll as contained in the exemplification of the record 
in évidence, we find that it affirmatively appears thereby that the com- 
plaint was dismissed as against the surety company, not upon the 
merits, but only because of failure to produce proof that a certificate 
to do business in the state of New York had been granted to the 
plaintifï. Now, the courts of New York hâve uniformly held that 
where a complaint is dismissed in default of proof the judgment is not 
upon the merits. Mai;tin v. Cook (Sup.) 14 N. Y. Supp. 329, af- 
firmed in 142 N. Y. 654, 37 N. E. 569; Colyer v. Guilfoyle (Sup.) 
62 N. Y. Supp. 21; Kruger v. Persons (Sup.) 64 N. Y. Supp. 841. 
Under the provisions of section 1209 of the New York Civil Code of 
Procédure and the décisions of the courts of that state (those just 
cited and others) it is clear, we think, that the decree or judgment in 
the former action dismissing the complaint as against the surety com- 
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pany was no bar to another suit against the company for the same 
cause of action. Wheeler v. Ruckman, 51 N. Y. 391 ; Pétrie v. Trus- 
tées, supra; Genêt v. Canal Co., supra; Stokes v. Railroad Co., 89 
Hun, 2, 34 N. Y, Supp. 1051. 

The court of appeals of the state of New York has held section 15 
of.the gênerai corporation act of that state does not invalidate the 
contract of a foreign corporation, but only affects the civil remédies 
thereon, suspending the same, and that if the delinquent corporation 
is able to procure the subséquent issuance of a certificate entitling 
it to do business in the state the statutory inhibition is lifted aod 
its effect removed. Neuchatel Asphalte Co. v. City of New York, 
155 N. Y. 373, 49 N. E. 1043. This construction of the New York 
statute by the highest court of that state is binding upon us. At 
the trial of this case in the court below the plaintiff put in évidence 
a certificate in due form and legally ejcecuted, dated February 18, 
1897, authorizing the plaintifï corporation to do business in the state 
of New York. Undoubtedly this certificate removed the obstacle to 
an action in the courts of New York upon the contract in suit hère, 
and the like effect is to be given to the certificate in this jurisdiction. 

It is true that this certificate had been issued before the former 
action in the suprême court of New York was brought, and it was 
not produced at the trial there. But its nonproduction at the former 
trial is not fatal to the plaintifï's cause of action ; for, as we hâve seen, 
the decree or judgment in the suprême court of New York was not 
rendered upon the merits. For this reason the principle of estoppel 
which the counsel for the défendant in error presses upon our at- 
tention is not applicable hère. The rule on this subject is thus au- 
thoritatively expressed in Cromwell v. Sac Co., 94 U. S. 351, 352, 24 
L. Ed. 195: 

"In the former case, the judgment, if rendered upon the merits, constitutes 
an absolute bar to a subséquent action. It is a flnality as to the claim or 
demand in controversy, concluding the parties and those In privity with 
them, not only as to every matter which was ofCered and recelved to sustain 
or defeat the claim or demand, but as to any other admissible matter which 
might hâve been ofCered for that purpose." 

The certificate from the office of the secretary of state of New York, 
in connection with the other évidence in the case, entitled the plaintifï 
to the verdict which the jury rendered in its favor. From what we 
hâve said, it follows that the court erred in entering judgment for the 
défendant non obstante veredicto. 

The judgment of the circuit court in favor of the défendant is re- 
versed, and the case is remanded to that court, with direction to enter 
a judgment in favor of the plaintifï upon the verdict. 

DALLAS, Circuit Judge. My concurrence in the conclusion now 
reached in this case is not to be understood as indicating that the 
views which I expressed when it was previously before this court 
(51 C. C. A. 139, 113 Fed. 177) are not still entertained by me, al- 
though, of course, the décision of the majority of the court upon 
that occasion must be taken to hâve detennined the law respecting 
the matter then adjudicated. 
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CtIRTIOE V. CRAWFOBD OOTJNTY BANK et al. 

(Circuit Court of Appeals, Eighth Circuit October 27, 1902.) 
No. 1,698. 

1. Banks— Lien on Stock— RiGhts dp Plkdqbk. 

Ttie lien of a bank: upon its stock, glven by statute, for any indebted- 
ness to it from the stockbolder, Is subject to tlie lien of a pledgee of 
such stock, where the Indebtedness to ttie bank was contracted subsé- 
quent to the pledge and after the bank had notice of It. 

2. SaME— NOÏICB TO Pkesident. 

The président of a. bank, to whom a pledgee ol stock exhibited the 
certiflcate held by hlm to ascertain wlth certalnty that It had been regu- 
larly Issued, stating the fact of the pledge, received such information 
while acting in his officiai capacity, and the bank was thereby charged 
with notice of the pledge, so as to render its statutory lien on the stock 
for a lùan subsequently made to the pledgor, although some two or three 
years afterwards, subject tô the rights of the pledgee, whose debt had net 
been paid. 

Appèal fîam the Circuit Court of the United States for the Western 
District of Arkansas. 

This action was brought by James M. Curtice, the appellant, against the 
Orawford County Bank and E. B. Pierce, administrator of Robert S. Hynes, 
deceased, the appellees. to foreclose a lien ou two certificates of stock, being 
certiflcate Xo. 133, dated March 15, 1894, and certificate No. 108, dated July 
16, 1891, representing together 240 shares of stock, both oE which had been 
Issued by the Orawford County Bftnk, on the dates aforesald, in favor of 
R. S. Hynes: It wUl sufflee to say, eonceming the bill of complalnt, that 
it alleged the foUowlng facts, in substance: That in 1888 Curtice had loaned 
to the Orawford OouHty Bank, hereafter referred to as the bank, and to 
Robert S. Hynes, its then cashier, the sum of ?5,000, taking as collatéral 
securlty for the loan certain certificates of stock in the bank to the amount 
of $7,500; that in 1889 the note of the bank for $3,000 was retired, and 
that, in place of the two notes orlgtnally executed, Hynes gave his indi- 
vidual note to Curtice in the sum of $5,000, which was secured by the stock 
originally pledged; that on March 15, 1894, the amount due on said note, 
with aceumulated interest, was $8,400, for which sum a new note was exe- 
cuted by Hynes, which latter note was secured by a pledge of three cer- 
tificates of stock, being certificates Nos. 106, 108, and 133, representing 
stock to the amount of 340 shares in tlie défendant bank, standing in the 
name of Hynes; that on July 17, 1895, a portion of the latter note havlng 
been paid, Curtice surrendered to Hynes certificate No. 106, representing 100 
shares of stock, but retained certiflcate No. 133, for 40 shares, and certiflcate 
No. 108, for 20O shares, as collatéral securlty for the balance of the Indebted- 
ness then due; that on the flling of the bill there was due to Curtice, on the 
aforesald note, the sum of $7,000, which was secured by the shares of stock 
last aforesald; and that, notwlthstanding the fact that the bank had knowl- 
edge of ail the transactions aforesald, whereby the stock was pledged by 
Hynes to Curtice; it was assertlng a superior statutory lien on the stock for 
a sum largely in excess of its value, for loans which it had made to Hynes 
after it had knowledge that he had pledged the stock. In Its answer to the 
bill the défendant bank averred that, at tlie time the. complalnant loaned 
money to Hynes and received the aforesald certificates in pledge, Hynes 
was indebted to the bànk in the sum of $16,845.92, and that at the time it 
tnade such advances to Hynes it had no knowledge whatever that Hynes 
was Indebted to Curtice, or that he had pledged his bank stock to secure 

f 1. Rights and Uabllities of pledgees of corporate stock, see note to Frater 
V. Bank, 42 0. C. A. 135. 
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the payment of such Indebtedness, as was alleged In the bill. The bank 
accordlngly prayed that its lien mlght be declared superior and paramount 
to the lien asserted by the complainant, if he had any. The case was tried 
on the aforesaid issues, and upon a cross-bill which was interposed by the 
banlî, wherein it prayed for a foreclosure of its lien, net only npou certittcates 
of stoeli Nos. 108 and 133, but upon three other certificates. Nos. 106, 107, 
and 134, which had also been issued in the name of Hynes. The lower court 
decreed that the lien of the défendant banli on certificates Xos. 108 and 133 
was superior and paramount to the lien or claim which was asserted by the 
complainant. To reverse such decree the complainant prosecuted an appeal 
to this court. 

W. C. Scarritt and O. h. Miles, for appellant. 

James F. Read (James B. McDonough, on the brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

On the trial in the circuit court there was no substantial contro- 
versy over the fact that Curtice, the complainant, loaned a consid- 
érable sum of money to Robert S. Hynes, he being at that time the 
cashier of the défendant bank, as far back as the year 1888, 1889, or 
1890, and that this indebtedness had never been fully discharged. 
For the purposes of the trial it was admitted that, when Hynes died 
(an event which seems to hâve occurred during the summer of 1896), 
he owed the complainant, Curtice, and the défendant bank, the sums 
which they respectively claimed; and by its decree the lower court 
found that the amount due to Curtice, when the decree was entered, 
was $5,791.26, and that the amount due to the bank was the sum of 
$17,608.92, most of which latter sum consisted of advances made by 
the bank to a firm of .which Hynes was a member, subséquent to Sep- 
tember 23, 1893. Nor was there any controversy over the fact that 
Curtice had in his possession two certificates of stock, namely, cer- 
tificate No. 108, for 200 shares, issued by the défendant bank on 
July 16, 1891, and certificate No. 133, for 40 shares, issued by it on 
March 15, 1894, and that thèse certificates had been pledged by 
Hynes, at least as early as March 15, 1894, to secure his indebtedness 
to Curtice, which at that date amounted to $8,400. The note for 
$8,400 executed on March 15, 1894, was produced, and it contained 
a pledge of the two certificates in question, as well as a pledge of 
certificate No. 106, which was surrendered to Hynes on July 17, 
1895 ; a part of the indebtedness having at that time been paid. The 
real controversy in the case arose over certain issues of fact, namely, 
whether either of the aforesaid certificates. Nos. 108 and 133, was 
given in pledge to Curtice prior to September 23, 1893, and whether 
the bank had notice of the pledge when it began to make large ad- 
vances to the firm of which Hynes was a member, subséquent to the 
last-mentioned date. 

Before considering thèse issues of fact it should be stated that the 
laws of the state of Arkansas, under which the défendant bank was 
organized (Sand. & H. Dig. Ark. § 1342), gave the bank a lien upon 
the stock in controversy for ail of Hynes' indebtedness to it; but 
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thc; lowcr court held, and we think correctiy, that, notwîthstanding 
this'statute, the lien of a pledgeeof its stock would prevail over the 
lien of the bank, se far as those debts of the shareholder to the bank 
wefe côilcerned that were contracted by the stockholder subséquent 
to the ipledge and after the bank had notice thereof. It followed 
from this ruling, which is not seriously challenged, that if Curtice 

. acqtiired either of the certificates afùresaid from Hynes as security 
for hîs daim prior to September 23, 1893, and the bank had knowl- 
edge of the fact, its lien for such advances would hâve to be post- 
poned in favor of the superior lien of the pledgee. It is proper to ob- 
serve, furtber, in this connection, that Curtice admitted that he did 
not acquire cerfi'ficate No. 133 until March 15, 1894; and as Hynes 
was at that time indebted to the bank for an overdraft to the amount 
of $28,213, of which amount something over $17,000 is still unpaid, 
the complainant cannot, as a matter of course, assert a superior lien 
as respects that certifîcate. The controversy, therefore, is confîned 
substantially to the questions of fact above mentioned, namely : Did 
Curtice hold certifîcate No. 108 iri pledge prior to September 23, 
1893, after which date the bulk of the advances to Hynes were made? 
And, secondly, had the bank been notifîed, prior to that time, that 
Curtice held the stock represented by that certifîcate in pledge ? 

The plaintif! testified, in substance, that stock certifîcate No. 108 
was in his possession as pledgee prior to March 15, 1894, when the 
note of that date was executed by Hynes. He claimed that he had 
always held certificates of stock in the défendant bank, in pledge, 
since Hynes fîrst became indebted to him in the year 1888 or 1889. 
He admitted that there had been some changes in the certificates 
thus pledged to him, owing to the fact that the bank had, on one or 
two occasions, increased its stock, and on that account had called 
in its old certificates, and issued others in lieu thereof ; but he in- 
sisted that, notwithstanding such exchange of certificates, he had 
always held stock of the bank in pledge to secure his loan to Hynes, 
since the latter became his debtor, and had never been without such 
security. And, as respects the particular certificate now in contro- 
versy (No. 108), he stated that his impression was that this particular 
certificate was delivered to him in the year 1891, when he took a 
renewal note for the loan, and that it had been in his possession con- 
tinuously since that date. Curtice further testified that on one occa- 
sion he advised Jesse Turner, Sr., who was the président of the de- 
fendant bank, that he held certain of the bank's stock in pledge to 
secure an indebtedness of Hynes, and at the same time exhibited 

• to Turner the certificates which he so held. His statement was, in 
substance, that having been requested by Hynes, on one occasion, 
to send in the certificate or certificates which he held in pledge, and 
to take new ones in their place, owing to an increase of the bank's 
capital, he called at the bank to make such exchange, Hynes being 
at the time cashier of the bank ; that when he called at the bank 
the stock book was opened in hjs présence, and that he discovered 
that Turner, as président, had signed certain stock certificates in 
blank ; that, as this seemed an unusual proceeding, he took the new 
certificate or certificates, which Hynes attested and delivered to him. 
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to the président, to be sure that the stock was issned nnder proper 
authority; and that on this occasion he exhibited the certificates to 
Turner, told him that they had been issued by Hynes as collatéral 
security for a debt which he owed Curtice, and that he also inquired 
concerning the value of the stock at that time. The complainant 
was unable to state definitely when this latter incident occurred ; but 
he located it, as nearly as he was able to do, in the year 1890 or 
iggi^—the latter year being the one in which certificate No. 108 
was issued. 

The learned trial judge seems to hâve disregarded ail of the afore- 
said testimony as being unworthy of belief, holding, apparently, that 
there was no évidence worthy of credence showing that Curtice held 
any stock of the bank in pledge until March 15, 1894, after Hynes 
had become heavily indebted to the bank. As the issue to be de- 
termined is purely one of fact, it would subserve no useful purpose 
to go over the testimony in détail, and we shall not undertake to do 
so. Curtice undoubtedly made some mistakes in stating the détails 
of some of his transactions with Hynes, which had been quite numer- 
ous, and the dates when particular interviews occurred and when 
certain certificates of stock were pledged to him; but such mistakes 
as he made in thèse respects are no greater than might hâve been 
expected of a witness who was testifying wholly from his recollec- 
tion of transactions which had occurred seven or eight years pre- 
viously. Considering his testimony as a whole, he appears to hâve 
testified fairly and with an évident intent to state the facts as they 
were. We hâve read his testimony carefully, and are unable to dis- 
cover therein any instances of intentional prévarication which would 
authorize us to reject ail of his évidence as being entirely untrust- 
worthy, as the lower court appears to bave done. The circum- 
stance of his interview with Turner, in which he exhibited his cer- 
tificates to ascertain if they vi^ere lawfully issued, was one of those 
incidents that would naturally remain fixed in the memory, althougli 
the précise date of the occurrence could not be remembered. After 
reading ail of the évidence, which is preserved in the record, atten- 
tively, in the light of admitted facts and in the light of surrounding 
circumstances concerning which there is no dispute, we hâve reached 
the conclusion that Curtice continuously held stock of the défendant 
bank in pledge in greater or less amounts, as collatéral security for 
the loan which he made to Hynes, from and after the year 1889 until 
ilie commencement of this action; that certificate No. 108, being 
the one now particularly in controversy, was turned over to Curtice 
as soon as it was issued, — that is to say, on July 16, 1891, or shortly 
thereafter; that this certificate, or possibly an earlier one, in lieu of 
which it was issued, was in fact exhibited to Jesse Turner, Sr., the 
président of the bank, in the year 1890 or 1891, most likely in the 
latter year, immediatcly after it was issued; and that he was notified 
at the time that the stock had been assigned to him by Hynes as col- 
latéral security for an indebtedness and was then held by him as such 
security. We are of opinion that the évidence is ample to sustain 
thèse conclusions of fact, and that the case should be decided ac- 
cordingly. 
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It is St^eriuously urged, however, that even if it be true that Turner, 
the président o| the défendant bank, was notified, in the year 189Ï, 
that Curtice was holding a part of Hynes' stock in the bank as se- 
cûrity for ^, debt, yet that such notice did net afïect the bank with 
knowledge of the fact communicated, because such knowledge was 
net acquired ,by Turner while he was actiiag for the bank and in the dis- 
charge of his duties as président. It is further said that because 
Turner did net take part in making the loans to Hynes subséquent 
to September 23, 1893, and as it was not shown that he ever communi- 
cated the knowledge which he possessed to the other ofïicers of the 
bank, who did make such loans, the bank's lien, therefore, is not 
impaired by his knowledge acquired in the manner aforesaid. It is 
no doubt true that a corporation is not afïected generally by knowl- 
edge which is, obtained by one of its executive ofi&cers or agents 
when he is not engaged in the transaction of its business, although it 
is beld that if such ofïicer subsequently engages in a transaction for 
and in behalf of his company, in which the knowledge so acquired 
outside of the line of his duties becomes material and important, the 
corporation may be affected therein by the knowledge of its agent. 
Bank v. Cushman, 121 Mass. 490; Innerarity v. Bank, 139 Mass. 
332, 334, I N. E. 282, 52 Am. Rep. 710. The converse of the first 
branch of the foregoing proposition is equally true, — that a corpora- 
tion is bound, generally, by knowledge which is acquired by one of 
its executive officers when that ofïicer is engaged in the legitimate 
transaction of the company's business. Holden v. Bank, 72 N. Y. 
286, 292;, Bank v. Campbell, 4 Humph. 394; Bank v. Irons (C. C.) 
8 Fed. I ; Birmingham Trust & Savings Co. v. Louisiana Nat. Bank, 
99 Ala. 379, 13 South. 112, 20 L. R. A. 600. In the présent case it 
appeared that Curtice's; sole object in exhibiting his certifîcates of 
stock to Turner, they having been signed by the latter in blank, was 
to ascertain if Hynes, the cashier, had authority to issue them to 
himself as he had donc. This information he sought from the proper 
ofificer, by exhibiting the certitîcates,, without making any direct in- 
quiry; and in explanation of his, action he informed him that the 
certificates had been assigned to himself as collatéral security for a 
loan. Under thèse circurijstances we are of opinion that Turner 
must be regarded as having been acting for the bank when he re- 
ceived notice that the stock was held in pledge by Curtice, and that 
,'the knowledge which was acquired in the course of that interview 
affected the bank generally, even if it was not communicated to the 
other executive ofîîcers. It was at least knowledge of a fact which 
ought to hâve been communicated to the other ofïicers of the cor- 
poration to govern their future action. When one acquires or is 
about to acquire a certificate of stock in a corporation, he is clearly 
entitled to seek information from the président, who bas signed the 
certificate, if he entertains any doubt of its regularity or whether 
it was lawfully issued, and information which is given in response 
tq such an inquiry is communicated by the ofïicer in an oflficial ca- 
pacity while acting within the scope of his duty. 

Wè conclude, therefpre, that the advances which were made to 
Hynes by the défendant bank, subséquent to September 23, 1893, 
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must be regarded as having been made with knowledge that the 
shares of stock represented by certificate No. io8, dated July i6, 1891, 
were pledged to Curtice as security for a debt. It is true that thèse 
advances were not made until soine time after the knowledge in 
question had been acquired; but it cannot be said to hâve been the 
duty of the pledgee of the stock to hâve given other notices from 
time to time that it had not been redeemed and that he still held it. 
It was rather the duty of the bank, before it made advances to Hynes 
(if the loans were made in reliance on its statutory Hen), to hâve 
ascertained if Curtice still held the stock in pledge, inasmuch as it 
had once been advised that such was the fact, and it had received 
no notice that a différent state of afïairs existed or that the stock 
had been redeemed. 

The resuit is that the decree of the circuit court was erroneous in 
the respect heretofore indicated, and the same should be modified to 
the extent of ordering that the proceeds of the sale of stock certifi- 
cate No. 108, after deducting its pro rata of the costs of the action 
in the circuit court, be applied first to the payment of the indebted- 
ness due from the estate of Robert S. Hynes, deceased, to the ap- 
pellant, and that any sum which may remain after such indebted- 
ness and accrued interest is discharged be applied on the claim of 
the Crawford County Bank. It is so ordered, and that the costs in 
this court be taxed against the appellees. 
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(Circuit Court of Appeals, Eighth Circuit. October 20, 1902.) 

No. 1,581. 

l. EVIDBNCB— StATKMKNTS OP PaRTT. 

In an action against a TJnited States marshal and the surety on his 
bond for the false arrest and imprisonment of plalntiff, évidence of a 
conversation between the marshal and a thlrd person in relation to the 
arrest, whlle plaintiff was still in custody, is admissible against de- 
fendants. 

3. Falsb Imprisonment — Damages— Evidence. 

Upon the question of damages for the wrongful arrest of plaintiff, 
on a warrant for another person, it was compétent for plaintiff to testif y 
that before he was released, and whlle he was under bond to appear, a 
number of persrns to whom he applied for employment asked If he had 
been released, xnd, being told that he had not, refused to employ hlm, 
and also that he suffered from nervous prostration immediately follow- 
ing his arrest, 

8. Motion to Strike Out Tbstimony— Failuee to Object to Admission. 

It is not réversible error for a court to refuse to strike out the answer 
to a question asked a witness on the ground that the question was in- 
compétent, where no objection was made to it when it was asked. 

4 Bamb — Nbcessitt op Renbwal dp Motion. 

The refusai to strike out incompétent testimony cannot be assigned 
as error, where the court stated that it would be expunged unless other 
testimony was introduced thereafter to render it compétent, and the 
motion was not renewed. 



396 118 FEDERAL EEPORTBR. 

& ■WlTNESSES-rREFRESHING MeMORT— UsE OF MEMORANDUM. 

A physlelan may properly refer to a mémorandum made at the tlme 
' of Tisltlng à patient to refresh hls memory as to tlie condition of the 
patient at the time of such visit. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Greeley W. Wbitford and Tom E. McClelland, for plaintifïs in error. 
J. M. Eliis and Warwick M. Downing, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District judge. 

THAYER, Circuit Judge. This is an action which Henry E. 
Warner, the défendant in error, brought against Dewey C. Bailey and 
the United States Fidelity & Guaranty Company, the plaintiffs in 
error, upon the officiai bond of Bailey, who was the United States 
marshal for the district of Colorado, the United States Fidelity «& 
Guaranty Company being the surety in said bond. The breach com- 
plained of was that Bailey arrested Warner under a warrant against 
one Benjamin F. Eissauer, which warrant had been issued on a com- 
plaint made by the United States attorney for the district of Colorado 
that said Lissauer had been indicted in the Indian territory for un- 
lawfully selling liquor in that territory, and was a fugitive from jus- 
tice at that time within the district of Colorado. The complaint 
averred that the plaintiff was arrested on a public street in the city 
of Denver by a deputy United States marshal,, and was compelled to 
go along said street for some distance to the marshal's office; that 
no warrant was, exhibited to the plaintifï when he was thus arrested, 
although he requested the deputy to exhibit his authority for making 
the arrest, if he had any ; that the warrant aforesaid was exhibited as 
the sole authority for the arrest, only when he had reached the mar- 
shal's office and had again demanded by what authority the arrest 
was made; that when the warrant was produced he informed the 
marshal that his name was not Lissauer, and that he had never been 
in the Indian Territory, but that notwithgtanding such représenta- 
tions he was held in custody for some four hours, and compelled 
to give a bond for his appearance before a United States commis- 
sioner, and was not fmally discharged for some lo or 12 days, when 
he was released without a hearing. The testimony at the trial dis- 
closed that the arrest was clearly unlawful, and that the marshal was 
guilty of a trespass amounting to a false imprisonment in taking 
fhe plaintifï into his custody under a warrant which directed the ar- 
rest of an entirely différent person. The jury returned a verdict 
against the marshal and his surety, the United States Fidelity & Guar- 
anty Company, in the sum of $600. The trial court refused to set 
the verdict aside, and the case was brought to this court on a writ 
of error by the défendants in the lower court, the chief complaint be- 
ing that some incompétent évidence was admitted in the course of the 
trial, and that certain instructions were refused which ought to hâve 
been given. 

It is claimtd that an error was committed by the trial court in per- 
mitting a witness by the name of Merritt to testify as to what took 
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place between himself and Bailey, the marshal, before the plaintiff 
had been discharged, but we fail to see that the admission of this tes- 
timony was in any respect improper. Merritt called on the marshal 
with a telegram from Knoxville, Tenn., which tended to establish 
the plaintiff's identity, and to show that he was a reputable person, 
and that he was not the person against whom the warrant was issued, 
who had been indicted in the Indian Territory. Merritt exhibited 
this telegram to the marshal, and had some conversation with him 
on the subject of the arrest, which the witness detailed fully, and, while 
the conversation may not hâve been very important, it was clearly ad- 
missible against the défendant, with whom the conversation was held. 

The plaintifï also testified that he was by occupation a newspaper 
reporter ; that during the week succeeding his arrest and prior to his 
discharge he applied to several newspapers for employment as a re- 
porter; that he was asked on each occasion if he had been released 
from arrest, and on replying that he had not been released was told 
by the persons to whom he applied for employment that they had no 
place for him. This testimony was objected to at the trial, and an ex- 
ception was saved on account of its admission, but we think that it 
was entirely compétent as tending to show the actual damage which 
the plaintiff had sustained by reason of the unlawful act of the mar- 
shal. The fact that such inquiries were made, and that he was re- 
fused work, showed that the fact of his arrest was known to those from 
whom he would naturally seek employment, and that it had some in- 
fluence on their conduct in refusing to give him work. 

The plaintiff further testified that up to the time of his arrest he 
had been able, by means of the employment which he was able to 
secure, to maintain himself and his wife ; that after his arrest, which 
took place in the latter part of February, 1900, and until July 6th of 
that year, he could not obtain employment; and that because of his 
inability to get work during that period his wife was compelled to 
work. When the question was propounded to him, whether, because 
of his inability to obtain employment, his wife was compelled to work 
for their support, no objection was made to the question, but after it 
had been answered in the affirmative a motion was made to strike out 
his answer. There was no material error in this action. Counsel 
for the défendant should hâve objected to the question when it was 
propounded, as they had full opportunity to do, if they considered it 
incompétent. Not having donc so, and having permitted the witness 
to answer, the trial court was under no obligation to expunge it. The 
plaintiff likewise testified that he was in a complète state of nervous 
collapse for two days following his arrest, and that he did not fully 
recover from this state of nervous prostration for at least two months. 
An objection was made to this testimony, which was overruled, and 
an exception was saved. We think that there is no merit in this ex- 
ception. The plaintiff was entitled to show, as a part of his direct 
damages, what effect, if any, upon his physical condition the arrest 
had produced. He was privileged to describe his mental condition 
and the feelings of humiliation incident to the arrest for the informa- 
tion of the jury ; and as he did not undertake to report what his phy- 
sician had told him, but simply described his own feelings and the 
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eififect whkti' the arrest had produced, tbe testimony în question was 
clearly admissible. 

Considérable importance îs attached by the plaintiffs in error to 
another incident of the trial, which was as follows : The plaintiff was 
asked by Ms Gounsel if he had experienced any difficulty for two or 
three dây& prenions to his arrest, while he was attending to his ré- 
pertoriai dûtiéS, in getting information from public officiais to whom 
he usually applièd for information. The question was objected to; 
whereupûn the plaintiiï's attOrney stated that he expected to show 
that a rumor had been disseminated from the marshal's office, some 
days prior to the arrest, that the plaintifï was a fugitive from justice, 
and that the rumor so disseminated had led persons with whom the 
plaintifï came in contact to treat him with suspicion. When this 
représentation was made the court permittèd the question to be an- 
swered; whereupon plaintifï said, in substance, that he had expe- 
rienced difficulty in obtaining news for two or three days previousto 
his arrest, and that during that period his fellow reporters, who had 
previously treated him very cordially, ceased to do so, and apparently 
regardèd him with suspicion. After this answer had been given a 
motion Was made to strike it out ; whereupon the court ruled that it 
would be stricken out unless it was subsequently shown that the mar- 
shal was in some way responsible for the treatment of which the 
plaintifï complained. Subsequently another witness was called by 
the plaintiff, who testified that for some days prior to the arrest ru- 
mors were afîoat about the City Hall in Denver and among the re- 
porters On daily papers that the plaintifï was a fugitive from justice. 
After the above remark was made by the trial judge, no motion was 
made to è::ipunge the testimony of the plaintifï tending to show that 
he had been treated coldly by his brother reporters, and what the ac- 
tion of the court would hâve been if such a motion had been made 
cannot now be determined. Inasmuch as counsel for the défendants 
did not renew their objection and move to expunge the objectionable 
testimony a:ftér the existence of the rumor that the plaintifï was a 
fugitive from justice had been established, we think that the plaintifïs 
in error are în no position, at this time, to urge that the case should 
be reversed because of the alleged error. In any event, the testimony 
which was given by the plaintifï on this point does not seem to us to 
be of sufficient importance to justify a reversai. 

An exception was saved bècause Dr. Bertha L. Connelly, who was 
called tô testify concerning the plaintiflf's physical condition the day 
after his arrest, was allowed to refresh her memory as to his then 
condition, by cônsùlting a mémorandum which she made at the time 
of her visit, relative to his condition. The mémorandum was, in 
substance, that she found the plaintifï délirions from the shock of 
having been arrested for another man. This exception seems to us 
to be without merit, as the mémorandum was made under such cir- 
cumstances as clearly entitled the witness to use it to refresh her 
memory. Thèse are the important exceptions taken to the admission 
of évidence in the course of the trial, and none of them seem to us to 
be well founded. The plaintiffs in error further complain because, 
just at the conclusion of the trial, leave was denied to withdraw a 
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witness from the witness stand with a view of showing by another 
witness that a letter, which had been received by the marshal from 
the district attorney of the Indian Territory, could not be found. 
When this request to withdraw the witness for the purpose of prov- 
ing that the latter could not be readily found was denied, the court 
remarked that it was the duty of the défendants to hâve hunted up 
the letter befbre the trial began. With respect to this exception, it 
is only necessary to say that the action of the court in this matter 
was purely discretionaiy, and the record fails to disclose any abuse 
of discrétion. If the letter in question was of any importance, it was 
the duty of the marshal to hâve preserved it and produced it at the 
trial, and the trial court was under no obligation to delay proceed- 
ings until the letter could be found, inasmuch as it was not claimed 
that any search was instituted until after the trial commenced. Rela- 
tive to the instructions, it is quite sulEcient to say that the instruc- 
tions given fairly covered ail the questions of law arising in the case, 
and that the instructions so given were instructions which the de- 
fendants below requested the court to give. The three instructions 
which were refused, so far as they contained correct propositions of 
law and were material to the issues involved, were covered by other 
instructions which the court gave, and the giving of those which were 
refused was unnecessary. 

A careful inspection of this record satisfies us that the case was 
correctly tried below, while the amount of damages assessed does not 
render it probable that the jury awarded any exemplary damages. 

The judgment below is accordingly affirmed. 



CITY OF HUTCHINSON et al. v. BECKHAM et al. 

(Circuit Court of Appeals, Eighth Circuit. October 27, 1902.) 

No. 1,655. 

1. Eqditt JtTRisnicTroN— Remedt at Law— Bili, op Pbace. 

A court of equlty lias jurisdictlon of a suit to enjoin the enforcement 
of an illégal city ordinance Imposing a license tax, where, in addition 
to the illegality of the tax, It is shown that, if the city is permitted to 
proceed to enforce it by the remédies provided, complainant will be 
called upon to défend a multitude of crlmlnal prosecutions, and will 
suffer irréparable injury tn its business. 

8. JumSDICTION OF FEDERAI, CO0RTS— SuiT TO EnJOIN COIiLECTION OF ILLEGAL 

Tax — Amount in Contkoverst. 

A fédéral court has jui'isdiction of a suit to enjoin the enforcement 
of an illégal license tax imposed on complainant's business by a city 
ordinance, and enforceable by the daily arrest of its employés, which 
it is alleged will resuit in serious interférence with its business and a 
direct loss exceeding $2,000. In such case the àmount involved for 
jurisdictional purposes is not alone the amount of the tax demanded, 
but the value of complainant's right to conduct its business without 
belng subjected to such tax. 

If 2. Jurisdictlon of circuit courts, as determined by amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Shoe Co. v. Eoper, 36 
C. C, A. 459. 
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App&îlfom the Cîrcuît Court of the United States for the District 
ôf Kansas. 

On Septènibér 5, 1901, James H. Beckham and James G. McKnight, the 
appellees, éihlbitecL a bill of cobaiplaint against the city of Hutchlnson, in 
the State ôfjKanSas, et al., In the circuit court of the United States for the 
district of Kansas, whereln they ayerred, in substance, that they were en- 
gagea in IjBslness at Kansas City, In the state of Missouri, of whlch latter 
State they fvére résidents and citîzens, as "wholesalers and jobbers of gro- 
ceries'*i tiiat thelr storerooms and oflaces were, and for a long time had 
been, located at Kansas City, Mo.; that they were engaged in Interstate 
commèr:ce, , It haT;ing been thelr practice for a long time to sell , groceries in 
many eities and towns in the state of Kansas and elsewhere, and particu- 
larly to retail grocèrs dolrig business in the city of Hutchlnson, Kan., and 
in that vlcinity; that In order tû make a fepeedy delivery of goods sold in 
the latter dty, after they were ordered, they had theretofore established and 
stlll contlnued to malntain a dépôt • for the storage of groceries in original 
packages Iji the city of Hutchlnson, which dépôt was in charge of an agent 
of the oompla;lnants, who reprçsënted them In sald city and vlcinity; that, 
by reasoû .ôf Its excellent rallfoad facilities and geographical situation, the 
city of Hùtchlilson was faforably situated for the loCatlon of a dépôt and 
warehouse for the distribution of the complalnan fs' goods, and for tliat 
reason sncha dex)ot had been for a long time malntained by the complain- 
ants. The blU further averréd, in substance, that the city of Hutchlnson, 
actlng by Its inayor and eouncllmen, on June 25, 1900, had enacted a certain 
ordlnance by the terms of whlch a license tax in the sum of $1,200 per 
annum was Imposed upon the complalnants as well as upon other jobbers 
\yho had goods stored In ;the city of Hutchlnson for distribution to retail 
dealers, but who did not keep and maintain thelr principal ofllce for the 
transaction of business in sald, city; that by the terms of sald ordlnance 
no persons eiigaged as jobbers of nierchandisè who did malntain thelr prin- 
cipal office in the city of ' Hutchlnson, and did store goods thereln for distri- 
bution to retail dealers, were requlred to pay said license tax, but were 
whoUy exempt therefrom; that on August 1, 1900, the first section of said 
ordlnance was amended so as to provide that Hcenses issued thereunder by 
the dty should expire on the last day of June and the last day of December 
next after they wëre issued, and thàt the license fee should be at the rate 
of $1,200 per year, or $100 per month. It was further averred that, by the 
terms of said ordinanCe, nonresldénts engagée In business as wholesalers and 
jobbers, who stored goods in sald city of Hutchlnson for distribution to 
retailers In Missouri or other states than Kansas, were not required to pay 
said license tax, but were exeippt therefrom; that said ordlnance applled 
ojily, and was Intendèd tp kppïy, so as to prevent the sale and speedy de- 
livery of goods, to tetàll dealers', in Kansas, by merchants and jobbers, llke 
tlje complainantsi, who did btisliless In other states than Kansas; and that 
bj the enactment pf said ordlnance It was Intended to hamper, burden, and 
preVent commercial transactWks between cltizeûs of the state of Kansas 
and cltlzens Of other stateà, and to prevent the complalnants from speedlly 
deliverlng goods whlch they mlght sell to retafl dealers residing in the city 
OfButchinson and Its vlcinity. It was also averred that the aforesaid ordl- 
nance was enacted In pursuance of a conspîracy between merchants and 
jobbers who rêsided In HuttSilnSon and malntained thelr principal offices 
there, the purposfe of the consplracy being to harass the complalnants and 
othéra In a Hke Situation, and to ïender thelr business in the city of Hutchin- 
èbn Unppofltablfe, ànd to compel thém to discontinue sald business by dis- 
crtintaatlngf àgfelinst them and in favor of persons engàged In the same Une 
ot trade who -i^rere' résidents of the city of Hutchlnson and malntained their 
pl'incipal offices în said city. It was further averred that the complalnants 
were Uable to be proceeded against and compelled to pay a fine of not less 
than $10 nor more than $100, and to stand commltted untU the fine was pald, 
or to be conflhed in the city jall not less thân 10 days nor more than 30 
days, or to suffet both fine and imprisonment, in the discrétion of the police 
judge, if they failed to comply with the provisions of sald ordlnance; that. 
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by reason of the complalnants' fallure to comply wlth the provisions of sald 
ordlnanee, the défendant clty had Instituted crimlnal proceedings against 
thelr agents, and caused them to be Imprisoned, and had threatened and 
were about to institute a great number of other like proseeutions against 
them, and to daily apprehend and imprison the complalnants' agents until 
they complled wlth the provisions of the ordlnanee. In vlew of the premises, 
the complalnants charged that the aforesald ordlnanee was whoUy illégal 
and void, and they prayed that the court would by Its decree so déclare, 
and perpetually enjoin the défendants from attempting to enforce the pro- 
visions thereof. The défendants belovf flled a gênerai demurrer to the bill, 
which was overruled. Thereupon the défendants deelined to plead further, 
and a final decree was entered in favor of the complalnants below, grantlng 
the relief prayed for. From such decree the défendants prosecuted an ap- 
peal to thls court 

J. W. Rose, for appellants. 

C. F. Hutchings (h. W. Keplinger, on the brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The decree below is challenged in this court on two grounds only, 
the first and principal contention being that the lower court had no 
jurisdiction of the controversy because the amount involved was, as 
it is said, less than $2,000, exclusive of interest and costs. Inci- 
dentally it is also claimed that the complainants had an adéquate 
remedy at law, and no right, for that reason, to appeal to a court of 
chancery for relief. Inasmuch as no attempt has been made in the 
argument to défend the validity of the ordinance, and as counsel for 
the city hâve based their right to a reversai wholly on the two grounds 
above stated, we shall assume that the ordinance is invalid, as the 
lower court held, and proceed, to inquire whether the amount involved 
was sufficient to confer jurisdiction and whether the case was properly 
cognizable by a court of equity. 

Concerning the last of thèse questions, which will be noticed first, 
it is quite sufficient to say that the complaint which was filed in the 
lower court may be appropriately termed a "bill of peace." Story, 
Eq. Jur. §§ 852, 853. It was filed tô obtain a definite détermination 
that the ordinance complained of was void, also to prevent harassing 
litigation, and to establish the complainants' right to transact business 
in the city of Hutchinson, as it had been doing for some years, with- 
out complying with the terms of the ordinance. One paragraph of 
the bill, as heretofore shown, alleged that the city authorities, for 
the purpose.of enforcing compliance with the ordinance, had already 
caused the arrest of their agents, and were threatening to make fur- 
ther like arrests, and to institute numerous criminal proseeutions, 
and thereby prevent them from receiving, storing, and making speedy 
deliveries of goods, as had been their habit. Now, conceding that 
the validity of the ordinance might hâve been tried in any one of the 
criminal proseeutions thus brought by the city, yet, as the right" of ap- 
peal existed from any judgment which might hâve been rendered 
therein, it is apparent that months, and possibly some years, might 
hâve elapsed before the invalidity of the ordinance would hâve been 
118 F.— 26 
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definitely established, and that in the, mçantime the. complainants 
niight and probably would hâve been compelled toi défend a multi- 
tude of'Suits, and submit tq daily interruptions of their 'business, which 
would hâve proven to bç vfery annoying, and probably disàstrous. In 
such a case, the rule that a; suit, in equitywill not lie to restràin the 
collection of an illégal tax, raerely on the ground of its illegality, does 
not apply, because circumstances are alleged which show that if left 
to their remedy at law the complainantë would probably be subjected 
to numerous prosecutions, besides sustaining gréât and irréparable 
loss in the prosecution of their business. When, in addition to the 
fact that an illégal tax has been imposed, it further appears that the 
persons or corporations upon whom it is imposed will be called upon 
to défend a multitude of suits, or that they will sustain great injury 
if the stftte or municipality is left free to enforce the tax by the usual 
remédies, r courts of equity never hesitate to assume jurisdiction and 
grant injùnctions against thosè who are seeking to enforce the col- 
lection of the tax if it appears to be clearly illégal. Dows v. City of 
Chicago, II Wall. io8, iiOj 2Q L. Ed. 65; Railway Co. v. Cheyenne, 
113 U. S. 516, 525, 5 Sup. Ct. 601, 28 L. Éd. 1098; City of Ogden v. 
Arrnstrong, 168 U. S. 224, 239, 240, 18 Sup. Ct. 224, 42 L,. Ed. 444; 
Heywood v. City of Buffalo,: 14 N. Y, 534. 

The othçr and broader objection to the jurisdiction, that the amount 
in contrqversy is inadéquate to confer jurisdiction upon the fédéral 
court, is based upon the ground that as the bill was filed on August 
29, ,1900, and the tax from Tune i, 1900, to December 31, 1900, was 
only $500, that was the sole sym in controversy. Counsel for the 
city say it was only claimingat the time $500, and that the right to col- 
lect that amount from the complainants :was the only matter in contro- 
versy. We think, however, that this view of the case is too narrow 
and: technical. l^he right which, the complainants as.serted was the 
right to transact their business in the city of Hutchinson as thereto- 
fôre, without being subjected to the onerous and discriminating tax 
which the municipality had seen fit; tq impose. They averred that, if 
the city was left at liberty to enforce the tax in its own way by making 
dajly arrests qf its employés, they would eventually quit its service; 
tliat the coniplainants and ail qther nonresident merchants iti their 
situation would be subjected to the cqst &nd annoyance of defending 
repeated suits; , that they would also be prevented from carrying on 
their business as, they had theretofore donc; that they would be com- 
pelled to transact business in competitiqn with dealers residing in the 
city of Hutchinson who were not subject to the tax; and that jn this 
way they would sustain danjages in a sum exceedipg $2,000. Thèse 
allégations were admitted.by the demurrer to be true if théy were 
material allégations. From the complainants' standpoint, therefore, — 
ànd the case, must be judged from their standpoint, and not exclusively 
from the standpoint of the çity.^he amount involved in the litigation 
wasJiot merely the Hcense tàx, of $500 :which accrued on June i, 1900, 
but it was the total amount of their loss incident to the causes afore- 
said, if the .bill was not entertained, and if the city was left free to pur- 
sue its own, course in enforcin^ the ordinance. Our attention has 
been invited.itq several cjases which were brought tq enjoin the collée- 
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tion of taxes that were alleged to be illégal, in which it was held that 
the amount in controversy for jurisdictional purposes was the amcunt 
of the tax (Transfer Co. v. Pendergrass, i6 C. C. A. 585, 70 Fed. i ; 
Walter v. Railroad Co., 147 U. S. 370, 13 Sup. Ct. 348, 37 L. Ed. 
206; Railroad Co. v. Walker, 148 U. S. 391, 13 Sup. Ct. 650, 37 L. Ed. 
494); but an examination of thèse cases shows that they are not 
analogous to the case at bar, in that it did not appear that the com- 
plainants would sustain any other direct damage save the amount of 
the tax, which, if paid under protest, they could recover in an action 
at law, if the tax was found to be illégal. The présent case is dis- 
tinguishable from the cases relied upon by the appellants, in that the 
tax involved is a license tax imposed by a municipality upon a business 
concem, the payment of which tax may be enforced by fining and im- 
prisoning its employés and by daily arrests that will seriously interfère 
with the prosecution of complainants' business, and inflict a much 
greater direct loss than the amount of the tax. The suit at bar, in 
view of the allégations touching the effect upon the complainants' 
business, if the city is permitted to proceed with the enforcement of 
the ordinance in its own way, is in reality a bill to prevent the city from 
breaking up and destroying an established business under the guise 
of enforcing an illégal ordinance. The pecuniary loss which the com- 
plainants would sustain by such an interférence with or destruction 
of their business may, as we think, be properly taken into account in 
determining the amount in controversy ; and, as the bill allèges and 
the demurrer admits that the damages incident to such wrongfui con- 
duct on the part of the city will exceed $2,000, we are of opinion that 
the jurisdiction of the fédéral court to entertain the bill was rightfully 
upheld. The decree below is accordingly affirmed. 



GOODWIN V. ATCHISON, T. & S. F. ET. 00, 

(Circuit Court of Appeals, Eiglith Circuit. October 20, 1902.) 

No. 1,676. 

1. Fbdebal and State Courts— Concuwîent Jdhisdiction— Bppect op Con- 
PLicTiNG Adjudications. 

Plaintiff, in an action in a state court against a railroad company to 
recover damages for the deatli of an employé, pending such action pre- 
sented her claim for allowance and payment to a fédéral court, which 
through Its receivers had taken possession of and was administering 
the property of the company In foreclosure and credltors' suits. Its 
decrees plaeed siich claims in the preferential class, provided they were 
established as valid demands, but left their validity to be subsequently 
adjudicated. The claim was tried before a master, who declded against 
its validity, and his décision was afflimed by a decree of the court, 
from which no appeal was taken. On the same day a judgmeut against 
the company was rendered in the action in the state court, which was 
affirmed on appeal, and the plaintiff thèrein then filed a second pétition 
of Intervention in the fédéral court, setting up such judgment. Eeld 
that, both courts having jurisdiction to adjudicate upon the claim in the 

1[ 1. Conflicting jurisdiction of fédéral and state courts, see notes to 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 356; PIow Works v. 
Finks, 26 C. C. A. 49. 
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sults-before them, the fédéral court was bound by Its own decree. 
whlch had become final, so far as related to Its own power to grant 
relief. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Thls Is an appeal from a decree of the circuit court of the United Statea 
for the district of Kansas, whereby an intervening pétition, which was flled 
by Allie May Goodwin, formerly Allie May Henry, the appellant, in an 
equlty cause pending in that court, was dismissed. ïhe f acts out of wbleli 
the controversy àrises are as follows: On December 23, 189S, the Uulon 
Trust Company of New York flled ïn the circuit court of the United Stateg 
for the di^trict of Kansas a bill of complaint against the Atchlson, Topeka 
& Santa Fé Bailroad Company to foreelose a certain mortgage upon its 
rallroad property and for gênerai relief, and on sald day receivers of the 
mortgaged property were duly appointed, and shortly thereafter assumed. 
possession, of it Prlor thereto the appellant, who was then the widow of 
Frank B. Henry, had commenced a suit against the Atchlson, Topeka & 
Santa Pé Eailroad Company to recover damages on accoimt of the death 
of her husband, a locomotive engineer, who had been klUed on June 23, 
1891, whlle he was in the service of the aforesaid rallroad company, by the 
derailment of hls englue at a rallroad crosslng In Ellsworth couuty, Kan. 
The action whlch was so pending In the district court for Osage county, 
Kan., against the rallroad company, when the receivers aforesaid were ap- 
pointed, was tried in that court on March 16, 1892, and resulted in a verdict 
for the plaintiff; but on appeal to the suprême court of Kausas the judg- 
ment entered upon said verdict was reversed on July 11, 1896, and tha 
cause was remanded for a new trial. Kailroad Co. v. Henry, 57 Kan. 154, 
45 Pac. 576. The case was again trled in the state court on November 22, 
1897, and resulted, as before, iii a verdict and judgment for the plaintiff, 
which latter judgment, the case having been again appealed by the rallroad 
company to the suprême court of Kansas, was affirmed on March 11, 1899. 
Kailroad Co. v. Henry, 60 Kan. 322, 56 Pac. 486. A decree of foreclosure 
and sale was entered in the aforesaid action, whlch was brought by the 
Union Trust Company of New York, in pursuance of which the mortgaged 
property was duly sold on December 10, 1895. Subséquent to the aforesaid 
foreclosure sale, and on February 29, 1896, the Union Trust Company flled 
what Is termed a, "supplemental blU in chancery" against the Atchlson, To- 
peka & Santa Fé Kailroad Company, the purpose of which was to sequestrate 
certain property belonging to said company, which was not covered by the 
aforesaid mortgage, and to apply the proceeds of the same to the payment 
of the debts of said company, and to obtaln an aecount of the nature and 
amount of such debts. On the flling of the supplemental blll the circuit 
court bt the United States for the district of Kansas referred the matter 
to Eugène Quinton as spécial master, to take an aecount of ail the assets 
and property of sald railroad compaûy which remained after the sale under 
the decree of foreclosure, and to ascertain and report the names of the cred- 
Itors of said company and the amount of their respective clalms. The 
spécial inaster was directed to give notice by publication to ail creditors 
of the railroad company, and to ail persons having ahy daims against its 
property or against the persons who had purchased the same at the mort- 
gage sale, to exhibit their demands before the spécial master at such time 
and place as he might direct. The master was also empowered to hear, 
détermine, and adjudicate upon the claims so presented. It was further or- 
dered that ail the property, assets, and effects, real and Personal, of the 
Atchlson, Topeka & Santa F6 Eailroad Company, whlch remained after the 
sale under the decree of foreclosure, be sequestrated; and that Aldace F. 
Walker and John J. McCook, who had been receivers In the foreclosure 
proceedings, be appointed receivers of the sequestrated property, and au- 
thorized to take possession of the same and sell it at public or prlvate sale, 
upon such terms as were deemed mOSt advantageous. 
On or about October 9, 1896, Allié May Henry, the appellant, flled au in- 
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tarventog pétition in tlie aforesaid séquestration proceedings, whlcti were 
then pending, wherein slie alleged, in substance, that she had a clalm in the 
6um of $10,000 against the l'unds, property, and assets involved in said 
séquestration proceedings on account of whicli slie had once recovered a 
judgment for $5,250 tliat liad been reversed and tlie cause remanded for a 
new trial. She alleged that she intervened in the séquestration proceedings 
for the protection of her rights, and prayed that her entire claim might be 
allowed, and that she might be permitted to présent proof of her claim, for 
allowanee in such amount as to the spécial master seemed just, and that 
any judgment which she might thereafter obtain be allowed and paid. The 
claim so presented was heard by the master on July 12, 1897, the same 
having been submitted to him upon the testimony in the case of Bailroad 
Co. V. Henry, as contained in the record of that case which had been made 
up for a hearing before the suprême court of the state of Kansas. The 
spécial master, after an examination of the claim and the testimony ofiCered 
in support thereof, reported that the derailment which occasioned the death 
of the plaintiflE'e husband was occasioned by a want of ordinary care and 
diligence on his part, and that the claim presented by the intervener was 
not a just and valid demand against the railroad for that reason, and that 
the claim ought to be disaliowed. The report of the master to the eflfeet 
aforesaid appears to hâve been flled in the circuit court of the United States 
for the district of Kansas on October 18, 1897, and on Noveml>er 22, 1897, 
that court decreed that the report of the spécial master, recommending a 
disallowance of the claim, be In ail things affirmed, and that the claim be dis- 
aliowed. No exceptions appear to hâve been talien to such order, nor did 
the intervener take an appeal therefrom, but more than two years there- 
after, to wit, on or about January 23, 1900, she appears to hâve flled another 
intervening pétition, based upon the same claim, which latter intervening 
pétition was dismissed on June 3, 1901. In the last-mentioned intervention 
the intervener recited, as before, the commencement of an action in the 
State court on September 15, 1891, and further alleged that on the second 
trial of the cause she had recovered a verdict in the sum of $5,000, which 
had been aifirmed by the suprême court of Kansas on March 11, 189©. She 
prayed that the amount of the recovery be declared and adjudged to be a 
first and preferred lien upon the proceeds of the railroad property of the 
Atchison, Topelia & Santa Fé Railroad Company, which had been previously 
sold under the decree of foreclosure heretofore mentioned. The présent ap- 
peal is from the order dismissing the last-mentioned intervening pétition. 

John C. Waters and John F. Switzer, for appellant. 
Robert Dunlap, A. A. Hurd, and O. J. Wood, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

In view of the facts above recited, it will be observed that on No- 
vember 22, 1897, the circuit court of the United States for the dis- 
trict of Kansas disaliowed the intervener's demand after a full hearing 
upon the merits, and that ori the same day a jury rendered a verdict 
in her favor upon the same claim in the law action pending in the 
district court for Osage county, Kan., upon which verdict a judg- 
ment was duly entered. Both courts seem to hâve had full jurisdic- 
tion of the claim, but arrived at différent conclusions respecting its 
merits on the same day. The fédéral circuit court had jurisdiction 
of the intervention as one of the incidents of the equity case which 
was pending before it, while the action on the same claim, notwith- 
standing the appointment of receivers for the Atchison, Topeka & 
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Sauta Fé Railroad Company, was properly within the jurisdictîon of 
the State court. The intervener took no steps to secure a review of 
the décision of the circuit court of the United States adjudging her 
claim to be without merit, and the decree to that effect, rendered on 
Noveraber 22, 1897, is not brought before us for review by the présent 
appeal because it was not taken uhtil November 30, 1901, more than 
3^ years after the time allowed for an appeal had expired. On this 
State of facts we think that the lower court could not hâve done other- 
wise than to dismiss the second intervening pétition, which was filed 
on January 23, 1900. As the intervener voluntarily submitted to a 
trial upon the merits of her demand in the fédéral court, and took no 
appeal after it had rendered a judgment dismissing her claim, she was 
concluded by the adjudication so far as that court was concerned. It 
matters not, we think, that the state court rendered a différent judg- 
ment in the action upon the same demand which was brought in that 
jurisdiction. The fédéral court was not bound, by any rule of comity 
or law, to ignore its own judgment in a case of which it had full juris- 
diction, from which no appeal had been taken, in déférence to the judg- 
ment of a court of co-ordinate jurisdiction, although the latter judg- 
ment was affirmed on appeal. The conclusive effect of the decree of 
the fédéral court was not aflfected, so far as that court was concerned, 
by the appeal prosecuted from the décision of the state court nor by the 
resuit of such appeal. When the last intervention in the fédéral circuit 
court was presented and tried, it appeared that the intervener had 
already had her day in court in the very forum to which she applied 
for relief and that her claim had been adjudged groundless. 

Neither the order appointing receivers for the Atchison, Topeka & 
Santa Fé Railroad Company nor the decree of foreclosure determined 
that the claim in controversy was preferential and must be paid in 
any event. The order appointing receivers placed the claim in the 
class of preferential demands provided the intervener succeeded in 
showing that she had a valid demand against the railroad company. 
The question of the validity of the claim was left open for adjudica- 
tion by the order appointing receivers, and, as the intervener failed to 
show that the claim presented was a légal and lawful demand, her 
application for relief is not strengthened by anything contained in the 
order appointing receivers, or in the decree of foreclosure and sale, 
or in the order approving the sale. The resuit is that the decree 
below must be afifîrmed ; and it is so ordered. 



GHEAT WBSTEBN ELBVATOR CO. v. WHITB et al. 

(Circuit Court of Appeals, Bighth Circuit. October 20, 1902.) 

No. 1,782. 

Agents — Soopb of Authoritt — Drawing Drafts. 

An agent of an elevator company, in charge of one of Its grain ele- 
vators, witli gênerai autliority to draw drafts on the company to pro- 
cure cash necessary to pay for grain purcbased and to properly conduct 
thé business, without any spécifie limitation on such authority by his 
contraet or Instructions glven hlm, did not exceed his authority by 
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using, In payment for grain, money collected by him for a lumber Com- 
pany for which lie was also agent, and remitting to such company in 
payment for tlie same by drafts drawn on tbe elevator compauy. 

3. Same— Limitation by Custom of Business— Notice to Charge Third 
Pauties. 

Evidence of a gênerai custom or usage in the elevator business limit- 
ing the power of local agents, in the drawing of drafts, to such as vrere 
drawn in payment for grain bought or negotiated for cash at the time 
they veere drawn, was not admissible to affect the lumber company, 
without proof that it had knowledge of such custom; there being no 
presumption that it had knowledge of a custom prevailing in a particular 
business in which it was not engaged. 

8. Instructions— AppMCABiLiT? to Issues, 

The complaint in an action by the elevator company against the 
lumber company to recover the amount of drafts drawn on plaintiff 
by its agent, and paid by it to défendant, alleged that défendant did 
not pay to such agent, for the use of plaintifC, the amount named in the 
drafts, or any other sum, but received and collected the drafts, well 
knowlng that plaintiff received no considération therefor, but that plain- 
tifC paid the same, supposing that the amounts had been furnished to 
its agent. Tlie answer admitted the receipt and collection of the drafts, 
but denied that they were without considération, and alleged that de- 
fendant paid the full amount thereof to the agent for plalntifC's use. 
ïïeld, that the action was one to recover money paid under a mistake 
of fact, and that instructitos that plaintiff was entitled to recover if the 
agent exceeded his authority In drawing the drafts were properly re- 
fused, as not applicable to the issue jolned by the pleadlngs. 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

D. G. Maclay (W. F. Bail and J. S. Watson, on the brief), for plain- 
tiff in error. 

V. R. Lovell (John D. Benton and Daniel B. Holt, on the brief), for 
défendants in error. 

Before CALDWELL and SANBORN, Circuit Judges, and 
RINER, District Judge. 

RINER, District Judge. This was an action brought by the Great 
Western Elevator Company, plaintiff in error, against William H. 
White and William H. White Lumber Company, défendants in error, 
to recover the sum of $2,100, the amount paid on three drafts drawn by 
William Clemens, the agent of the plaintiff in error in charge of its 
business at Léonard, in the state of North Dakota, in favor of the dé- 
fendant William H. White, The facts, as disclosed by the pleadings 
and the évidence, show that at ail the times between August i, 1900, 
and November i, 1900, one William Clemens was in the employ of the 
plaintiff in error as its agent and grain buyer at the town of Léonard, 
N. D., and that during the same time he was in the employ of the Wil- 
liam H. White Lumber Company, one of the défendants in error, in 
charge of its lumber yard and lumber business at Léonard, that, as 
agent and grain buyer for the plaintiff in error, it was necessary for 
Clemens, from time to time, to hâve and handle large sums of money, 
in the form of currency, wherewith to pay for grain purchased ior the 
plaintiff in error, and delivered at its elevator and warehouse in Leon- 

U 2. See Customs and Usages, vol. 15, Cent. Dig. |§ 23, 24. 
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ard; Ihat the money used by Clemens in conducting the business of 
the pîaintiff in error was fumished to him by the company, sometimes 
by çhipments of currency from its home office, located at Minneapolis, 
Minn., and sometimes by Clemens drawing drafts on the company, 
and procuring the currency on thèse drafts by selling them to persons, 
companies, or corporations at or in the vicinity of Léonard, which 
drafts the elevator company paid in due course when the same were 
presented at the bank at which it did business in Minneapohs; that in 
conducting its business the elevator company was in the habit of fur- 
nishing Clemens with blank forms of drafts, drawn on the plaintifï at 
Minneapolis, with the word "Agent" printed under the line upon which 
the agent making use of the bTank was to write hig name as dravver ; 
that he was to use thèse drafts in obtaining currency by filling the same 
out as to the name of the payée, the date upon which the draft was 
drawn, and the amount for which drawn. He was then to negotiate 
and sell the draft to such person, company, or corporation as would 
furnish to him, for the use of the elevator company in its said business 
at Léonard, the sum of money for which the draft was drawn. The 
drafts in suit were drawn, oiie on August 23, 1900, for $500; one on 
September 19, 1900, for $700; and one on October 25, 1900, for $900. 
The fîrst draft, for $500, was paid on August 25, 1900; the second, for 
$700, on September 20, 1900; and the third, for $900, on October 26, 
1900. 

Four causes of action are set out in the complaint, but it will only be 
necessary for us to notice particularly thC; first cause of action, as the 
other causes of action proceed upon the same ground ; the only dif- 
férence being in the amount, feach draft being set out in a différent 
causé of action. In the first cause of action it is alleged, in substance, 
that Clemens, as agent of the elevator company, drew the draft therein 
described, for $500, in favor of the défendant William H. White, who 
the record shows was président of the William H. White Lumber 
Company ; that the draft was duly presented to the elevator company 
for payment, ànd supposing the amount therein named had been paid 
to Clemens, its agent, for the purpose of carrying on its business at 
Léonard, it paid the same. The complaint then proceeds : 

"That In triith and In f act the sald défendants dld not nor did either 
of them, as plalntlft ts now infonmed and verlly believes to be the fact, pay 
to the sald William Glemens. foÇithè use of plalntifC, sald sum of five hun- 
dred dollars ($500), or any other sum or amount whatever." 

And further, upon information and belief : 

"That upon maklhg the transaction aforesaid, défendants, and each of 
tliem, well knew that no considération passed from them, or either of them, 
to the plalntlfC, for flve hundred dollars ($500), whleh they received upon 
Sjald draft; that In mailing such transaction they were in fact receivlng, 
aihd dld In fact recelve, from the plalntiff hereln, the sum of flve hundred 
dollars ($500). without havlng paid plalntiff any considération whatever 
therefor." 

And further, upon information and belief: 

"That the sald William Clemens was on the date of such transaction, 
namely, August 2S', 1900, largely indebted to the défendants, as thelr agent 
or otherwlse, and that défendants, for the purpose of securing payment, in 
whole or in part, of the Indebtedness aforesaid, from the sald William 
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Olemens, received and aeceptcd from him the sald draft. and thereafter 
obtained upon said draft the sum of $500 from the sald plaintiff, and that 
défendants well knew that the money so obtained by then:i in such trans- 
.'iction was not the money or the property of the said William démens, and 
further linew that the said William Clemens, as agent of plaintiff, had 
iieither right nor authorlty to make drafts upon plaintiff, to be used for the 
purpose for whieh said draft was so used; that the said William Clemens. 
in so drawing said draft and delivering the same to the défendants, ex- 
ceeded the power and authorlty vested in him in respect thereto, and in 
drawing said draft wholly exceeded the scope of the authorlty vested in him 
as such agent for the plaintiff." 

The answer admits the drawing of the draft for $500 on the 2^à day 
of August, 1900; that one of the défendants was named therein as 
payée, and that the draft was deUvered to the défendant in error Wil- 
liam H. White Lumber Company; that the same was thereafter pre- 
sented to and paid by the elevator company. The answer then allèges 
that said Clemens made and delivered the said draft by the authorlty 
of the plaintifif, and acted within the scope of his authorlty as plaintifï's 
agent in so doing, and that the défendant William H. White Lumber 
Company paid as considération therefor, and the said Clemens, as 
plaintiff's agent, received in money for the use of the plaintifif in the 
purchase of grain at the said station of Léonard, the fuU sum of $500, 
the amount of the draft. 

At the trial the court admitted évidence tending to show the scope 
of the agent's authorlty to draw and negotiate drafts drawn by him 
upon the company, either through instructions given him by the com- 
pany, or by the practice pursued by the company with référence 
to the power possessed and used by its agent, but rejected an ofïer 
of proof by which it was sought to show the extent of this power of 
issuing drafts by local agents under the custom or usage of elevator 
companies generally doing business in North Dakota and other North- 
western States. 

It was insisted at the argument that the évidence admitted upon this 
branch of the case showed, withdut dispute, that the local agent of the 
elevator company had no power to issue drafts, except in payment 
for grain bought at the time of the issuance of the draft, or for cash 
to the amount of the face of the draft delivered or paid to the agent 
at the time of the issuance of the draft; but complaint was made 
that it was deprived of the benefit of this évidence by an instruction to 
the jury to the efïect that the agent's authority was sufïicient, for the 
purposes of the case, at least, to enable him to take money which he 
collected on behalf of the lumber company and apply it in course of 
business to the purchase of wheat for the elevator company. After 
a careful examination of the testimony of Mr. Mitchell, the gênerai 
superintendent of the plaintiff in error, — the only witness who testified . 
upon this question, — we are unable to concur in the view that this évi- 
dence showed without dispute that the local agent had no power to 
issue drafts excepting in payment for grain bought at the time of the 
issuance of the draft, or for cash to the amount of the face of the draft 
delivered or paid to the agent at the time of the issuance of the draft. 
Mr. Mitchell's testimonj' tends to show that Clemens, as the agent of 
the plaintifï in error, had authority to obtain money by issuing drafts; 
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that he had such gênerai authority as was necessary to properly con- 
duct tfie business at the station where he was employed; that no 
limitation by contfact of employment, either oral or written, defining 
or limiti|ïg his authority, was placed upon the agent, outside of the 
circular instructions relating to the price at which grain should be 
bought, and the àmount of money he should hâve on hand. This be- 
ing the situation,: there was no error in the instruction complained 
of, for the lumber company clearly had the right to take such drafts 
in dealing with the agent of the elevator company, provided it gave 
full considération therefor. The évidence ofifered by the plaintiiï to 
show that by custom or usage the authority of the agent was limited 
to issuing drafts for currency at the time the currency was paid to 
him wasj'we think, properly excluded. No proper foundation had 
been laid for the introduction of such évidence. Knowledge of the 
custom sought to be proved, being peculiar to a particular business, 
must be first brought home to the party sought to be cbarged, where, 
as in this case^ the party to be charged was engaged in a separate and 
distinct line of business. Whatever may be the rule as to presumptive 
notice: of a custom or usage in the case of parties engaged in the same 
business, clearly no such presumption can be indulged in where the 
party to be dharged is engaged in a separate line of business. Isaksson 
v. Williams (D. C.) 26 Fed. 642; Irwin v. Williar, 110 U. S. 499, 
4 Sup. Ct. 160, 28 L. Ed. 225; Iron Co. v. Blake, 144 U. S. 476, 12 
Sup. Ct. 73t, 36 L. Ed. 510. 

Several aàsignments of error are based upon the refusai of the court 
to give a ntittiber of requests for instructions submitted on behalf of 
the plaintiff. A radical error exists in ail thèse requests, due to the 
fact that they are not applicable to the issues actually on trial before 
the court âpd jury. To show the theory involved in thèse requests for 
instructionis, it will only be necessary to quote the first and second of 
the séries: 

"First. You are Instrueted that the agent, William Clemens, had no power 
or authority to draw any drafts upon the plaintiff elevator company for any 
purpose exceptlng that for paying for grain purchased by him for sald Ele- 
vator Company, or in exchange for currency actually paid to him at the time 
of the issuanqe and delivery of such drafts. Second. If you find that any 
moneys of the défendant lumber company were used by William Caemeus 
In the purchase of grain for the plaintiff, and further flnd that said moneys 
were so usefl l»y the sald Olemens before the Issuanee and delivery of the 
drafts described in the pleadlngs to the said défendant lumber company, 
then your verdict must be in favor of the plaintiff." 

It only requires an examination of the complaint to show that thèse 
requests for instructions were based upon a theory not within the 
issues as màde by the pleadings. The allégations of the complaint 
.were to'the effeCt that Clemens, as agent of the elevator company, 
drew the draft; that the company, supposing the amount therein 
named had been paid to its agent for the purpose of carrying on its 
business at Léonard, paid the same. It then allèges that the défend- 
ant did not pay to thé agent of the plaintiff, for the use of thé plaintiff, 
the amount named in the draft, or any other sum, and that in making 
the transaction the défendants, and each of them, well knew that no 
considération passed from them to the plaintiff for the $500 which they 
received upon the draft, and that in making the transaction they were 
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in fact receiving and did receive from the plaintiff the amount therein 
narned, without having paid the plaintiff any considération whatever 
therefor. The answer admitted the drawing of the draft by Clemens, 
and its receipt by the défendant, but denied that it was without con- 
sidération. Upon the contrary, it was aiïïrmatively alleged in the 
answer that the défendant lumber company paid therefor to Clemens, 
and that Clemens, as the agent of the company, received for the draft, 
in money, for the use of the plaintiff in the purchase of grain, the full 
amount of the draft. It is clearly apparent that counsel for the plain- 
tifï, in ail the requests submitted, mistook the issues involved under the 
pleadings, and treated the case as one to recover the proceeds of drafts 
drawn and negotiated by the plaintifï's agent without authority. This 
was not the issue tendered by the pleadings, which the court and jury 
were to try. If the action were based solely upon the ground that the 
agent of the elevator company was without authority to issue the 
draft in suit, then the allégation in the pétition that the défendant did 
not pay to Clemens, for the use of the plaintifï, any considération 
whatever for the draft, was wholly unnecessary, as that fact could 
make no différence. On the other hand, if the action was one for 
the recovery of money paid by mistake of fact, which we think it 
was, this was a necessary allégation ; hence ail of the instructions 
asked by the plaintiff were properly refused, and noue of the assign- 
ments of error based on the refusai of the court to give thèse requests 
are well taken. 

The circuit court, as we view the case, rightly apprehended the 
issue that was involved, and rightly instructed the jury to the effect 
that this was an action to recover back money paid to the défendant 
through a mistake of fact, and that the principal question in the case 
was, did Clemens receive from the funds of the lumber company, 
and apply to the use of the elevator company, an amount equal to 
the face of the drafts? that, if he did, there was no mistake in pay- 
ing the drafts, and the elevator company could not recover back 
the money which it had paid; that if the agent did not receive from 
the funds of the lumber company an amount equal to the draft, and 
apply the same to the use of the elevator company, then the elevator 
company was induced to pay the drafts through a mistake, and was 
entitled to recover the money back. 

Some other assignments of error are based upon instructions given 
by the court to the jury, but, in view of what we hâve already said, 
it becomes unnecessary to restate them, as counsel for the plaintiff 
in error concède, if the action was one for the recovery of money 
paid by mistake, "that the charge of the court was more favorable 
to the plaintiff than the law and situation of the parties justified." 

Upon the question, whether Clemens, as agent of the plaintiff in 
error, did in fact apply to the use of the plaintiff, out of the funds of 
the défendant, the sums for which the drafts were drawn, the évidence 
was conflicting, and the question was submitted to the jury under 
proper instructions. 

While we hâve not, in the disposition of this case, noticed the 
several assignments of error separately, they hâve ail been carefuUy 
examined, and we find no error for which the judgment of the cir- 
cuit court should be reversed. Judgment afhrmed. 
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SOUTHERN PAC. CO. v. HTINTSMAN. 

(Carcult Court of Appeals, Eighth Circuit. November 3, 1902.) 

No. 1,667. 

1. Mastbr— Injurt To Employé— Railway Collision— Négligence— C^iBSTIOH 

FOTÎ ,TURY. 

Where a flreman on a frelght train was Injured In a collision vvitli 
another train, due to the failure of the engineer of the latter train to 
remaln at a station as ordered, the questions whether such engineer 
was incompétent by reason of hls carelessness and forgetfulness, and 
whether the company knew, or In the exercise of ordlnary care might 
hâve known, that he was Incompétent, held, under the évidence, to be 
for the Jury. 

S. SAME— DUTY OF RaILROAD IN THE EMPLOYMENT DP BnGINEERB. 

Since the proper performance of the duties of engineers In charge of 
rallway trains dépends on thelr being prudent, alert, and mlndful of or- 
ders, rallway companies must keep a close watch on the habits and 
mental pecuUaritles of the persons whom they employ as engineers; 
thls exaction belng nothlng more than that they exercise ordlnary care 
In the sélection of thelr engineers, in the Ught of thelr duties. 
8. Bamf.— Evidence— Admissibility. 

Where the complalnt In an. action by a flreman for injuries averred 
that hls only means of escaping serions Injury when a collision with 
another train was imminent was to Jump from hls englne, which he did, 
and was InJured, and which allégation défendant denied, the admission 
In évidence of photographs of the wreck, though taken after tlie posi- 
tions of the englues had been somewhat changea, was proper, as tending 
to show the actual resùlt of the collision, and the necessity which existed 
for the flreman leaping from the englne before the collision oecurred. 

4. Samb. 

The admission of testimony that flve other persons were Injured In the 
collision was proper, for the same reason. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Jeptha D. Howe, for plaihtiff in error. 
W. L. Maginnis, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge. On December ii, 1900, Arthur Hunts- 
man, the défendant in error, was a fîreman on an engine belonging 
to the Southern Pacific Company, the plaintifï in error, which was 
hauling one of its trains westwardly on its railroad. At a point from 
2 to 2j^ miles distant from a station in the state of Utah called 
"Fenelon," it ran into another freight train of the Southern Pacific 
Company, which was running east at the rate of about 25 miles an 
hour. The engine of the east-bound train was in charge of an en- 
gineer by the name of Sadler, and the collision oecurred because Sad- 
1er, instead of waiting at Fenelon for the west-bound train to pass, 
as he had been ordered to do by the train dispatcher, in violation of 
his orders ran past Fenelon until he came into collision with the west- 
bound train. The évidence tended to show that the collision oecurred 
on a curve; that the engine of the east-bound train was not discovered 
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until it was about 50 yards distant from the engine of the west-bound 
train, on which Hun'tsman was fireman; that, after the discovery 
of the train approaching from the west, it was impossible to stop 
the trains in time to avoid the collision; and that, in conséquence 
of that fact, Huntsman leaped from the cab of his engine, and was 
injured to a considérable extent. He brought the présent action to 
recover damages for the injury which he had sustained in conséquence 
of the collision, and alleged, as a ground of recovery, that Sadler was 
incompétent to act as engineer of a locomotive engine upon the rail- 
road in question, or upon any railroad, by reason of his being a care- 
less and forgetful person, which fact, as it was alleged, was well known 
to the défendant company, or, in the exercise of reasonable and ordi- 
nary care, ought to hâve been known. The principal error assigned, 
and the one that is argued at the greatest length, is that the court 
erred in refusing to give a peremptory instruction directing the jury 
to return a verdict in favor of the défendant company. This excep- 
tion to the action of the lower court, in view of its importance, wiU 
be first noticed. 

The contention that a peremptory instruction in favor of the de- 
fendant company ought to hâve been given is based upon the ground 
that there was no substantial évidence tending to show that Sadler 
was an incompétent engineer, or that the défendant had notice of the 
fact prior to the colHsion. To sustain the charge of incompetency, 
the plaintifif below introduced the foUowing évidence : First, a record 
kept by the company itself, which showed that .Sadler had been in its 
employ from time to time since August 12, 1892, serving in the ca- 
pacity of fireman, car inspecter, and hostler; that since November, 
1898, he had acted as engineer, — a part of the time as engineer on a 
switch engine, and later, since February, 1899, as engineer on the main 
line ; that on August 24, 1900, he had been suspended for overlook- 
îng a train order, though no collision resulted therefrom ; that he had 
remained suspended until December 5, 1900, when he was reinstated, 
and that only six days thereafter, to wit, on December 11, 1900, by 
disobeying or forgetting his orders, and running past Fenelon, he had 
occasioned the collision which gave rise to the présent action. There 
was other évidence which tended to show, and did show, that in Au- 
gust or July, 1899, a train on the defendant's road, which was running 
west on regular time, had to back up a mile or two because it met 
Sadler with his engine on the main line, running an extra, without 
orders, on the time of the regular train ; that the delay so occasioned 
was reported to the defendant's superintendent ; and that on August 
24, 1900, when Sadler was suspended, he also ran out on the main 
line about a mile from a station, where he should hâve stopped to 
allow another train to go by, and encountered that train, which had 
the right of way, but, the track being straight, no collision occurred. 
There was évidence tending to show that on another occasion he had 
forgotten his orders commanding him to stop at a certain way station, 
and that he would hâve run past it and encountered another train 
but for the fact that his attention was called to his orders by his 
fireman, who had some difîîculty in convincing him that he had orders 
to stop. There was also évidence by one witness, who was a fireman 
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who had seryed under Sadler, tending to show that he was forgetfui, 
and that he had the réputation among other employés of the de- 
fendant çorppany bi being forgetfui, and for that reason incompé- 
tent. In view of this testimony, it cannot be said that there was no 
substantial évidence tending to show that Sadler was unfit to be 
trusted with the management of a train. It is true, no doubt, that 
the best of engineers will occasionally make a mistake and suffer a 
momentary lapse of memory ; and for this reason a single error of 
judgment or- a single act of forgetfulness ought not, as a rule, to be 
esteemed sufficienf to warrant the conclusion that an engineer is un- 
trustworthy. But in the présent case the évidence had a marked 
tendency to show something more than a single lapse of memory. 
It tended to prove that Sadler, either through a defect of memory or 
other cause, was liable to overlook his orders and take dangerous 
risks, and that the défendant company, in the exercise of ordinarj' 
care, ought to hâve been aware of the fact. At ail events, in view 
of the testimony to which we hâve alluded, it was the function of the 
jury, rather than the trial judge, to détermine whether he was the 
kind of a man to whom the company ought to hâve intrusted the 
handling of a train. It cannot be said, we think, that ail reasonable 
persons, in view of the testimony, would hâve reached the conclu- 
sion, necessarily, that there was no substantial évidence tending to es- 
tablish Sadler's incompetency. Owing to the responsible duties which 
engineers in charge of railway trains perform, and the fact that many 
lives and much valuable property dépend upon their being prudent, 
alert, ever mindful of their orders, and not given to fits of abstraction, 
railroad companies ought to keep a;close watch on the habits and 
mental peculiarities of the persons whom they employ in such re- 
sponsible positions. This is exacting from them nothing more than 
the exercise of ordinary care in the sélection of that class of em- 
ployés, when the responsible nature of the duties which they per- 
form, and the conséquences that inay resuit from a slight mistake, 
wfhich in other employments would be trivial, is taken into account. 
We are oï opinion, therefore, that thç learned judge of the trial court 
prdperly allowed the jury to détermine; whether the injury of which 
the plaintif! complained was due to the fact that the company had 
retained in its service as engineer a person whomit ought to hâve 
knpwn was incompétent to discharge the particular duties that had 
been devolved upon him. 

The défendant company also saved a number of exceptions tO' the 
admission of testimony, and hâve argued the same in this court, but a 
careful examination of thèse exceptions has served to convince us 
that they are without mefit. Most of them are pf so little moment, 
we think, as not to require spécial notice. It is çtrenuously urged bv 
counsel for the défendant company; that the trial court should not 
hâve admitted two photographs of the wreck, and that it also erred 
in permitting the plaintifï to testify in his own favor, on his redirect 
examination, that five other persons besides himself were injured by 
the collision. Concerning this testimony, it is said that it was imma- 
terial and irrelevant, and that the photographs of the wreck should 
not hâve been admitted in évidence, because they were taken after the 
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positions of the wrecked engines had been somewhat changed. It is 
also said that this testimony was harmful to the défendant, because it 
aroused the sympathy of the jury for the plaintifï, excited their in- 
dignation, and diverted their minds from the real questions in con- 
troversy. We are of opinion, however, that the admission of the 
testimony, even if it was net very material, would not warrant a re- 
versai of the judgment. Nor are we able to concède that the testi- 
mony was, as claimed, immaterial. The plaintifï below had averred 
in his complaint that his only means of escaping serious injury when 
the collision was imminent was by jumping from the engine, and 
that he did so jump, thereby sustaining injury. The défendant Com- 
pany denied this allégation, and for this reason it was compétent for 
the plaintifï to show the actual resuit of the collision, and the neces- 
sity which existed for leaping from the engine before the shock of 
the collision occurred. He could show this fact in no better way 
than by producing photographs of the wreck, and by testifying that 
other persons besides himself were injured; and, while there was 
some testimony that one or both of the engines had been moved 
slightly before the photographs were taken, yet, as the plaintifï testi- 
fied that the photographs, as taken, correctly showed the extent to 
which the engines were broken up by the collision, the fact that they 
had been moved slightly in no way impaired the competency of the 
évidence for the purpose for which it was admitted. It is clea,r, we 
think, that no material error was committed in permitting the photo- 
graphs to be shown, or in permitting the plaintifï to testify that five 
other persons besides himself sustained injury. Three of the men 
so injured were killed, but the trial court was so careful, as it seems, 
to prevent the admission of any unnecessary testimony which might 
préjudice the defendant's case, that it declined to permit the fact to 
be proven that three persons were killed. It simply permitted the 
plaintifï to testify that five other persons were hurt. 

The case was fairly tried throughout, and no suiïicient ground is 
disclosed by the record for reversing the judgment. It is accordingly 
afîfirmed. 



FIEEMAN'S PUND INS. 00. v. McGREEVY. 
(Circuit Court of Appeals, Eighth Circuit. November 3, 1902.) 

No. 1,681. 
1. Insorancb Agent— Policy Issubd to Himself— Fkaudulent Concbai,- 

MBNT — MaTBBIALITT — WlTHDKAWAL OP ISSDB FBOM JURY. 

An Insurance agent issued a pollcy to himself on a warehouse pur- 
chased by liim a few days before for $500. He reported the insurance 
to the Company with the statement that the building was worth from 
$3,500 to $4,000, but did not disclose his récent purchase, nor the 
fact that the building had been erected as a creamery, and had been 
put to various uses, none of which proved profitable. The company's 
Instructions to its agent were to consider risks with référence to their 
moral hazard, and not to issue a policy for an amount the insured 
would rather hâve than the risk covered; and, if a building was 
badly located, too large, in a business not adapted to it, not to write it. 
Eeld, In an action on a policy after loss, that the materiallty of the 
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agent's concealment was Bo obvions as to be deelded as a matter 
of law, and it was error to submlt that question to the jury. 

S. Same— Bppbct. 

Where the court submits to the jury an Issue whlch it itself should 
hâve deelded, such errer wUl nécessita te a reversai, even thougU another 
issue was submltted, upon which the jury might hâve reudered the gên- 
erai verdict they did. 

8. Same— Waiver bt Company. 

An Insurance agent issued a flre policy to hlmself, conceallng the actual 
value aild condition of the property. After loss the company's agent, 
when vlslting hhn to effect an adjustment, learned of the prlce paid by 
the insured, but nevertheless endeavored to reach a compromise. He 
indueed insured to secure a carpenter's estimate of the cost of rebuilding, 
for whlch Insured gave the carpenter $5 worth of damaged grain. 
Falllng to secure a compromise, the adjusting agent said to Insured 
that, If he did not arbitrate, the company would fight him, and take 
him into the TJnlted States courts. After the adjusting agent's de- 
parture, the company learnèd of the insured's concealment, denled lia- 
blllty on the poUcy, and teftdered back the premium. Seld, that the 
company had not walved the défense of fraudulent concealment. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Bernard McGreevy, the défendant in error (plaintifC below), was. In June 
and July, 1397, and before and after that time, the local agent, at the city 
of O'Neill, Holt county, Neb., of the Fireman's Fund Insurance Company. 
et San Francisco, Cal., the plalntlff In èrror (défendant below). On .luly 
2, 1897, upon one of the executed blanks fumished him by said défendant, 
he made out, and as such agent counterslgned, a policy of Insurance, by the 
terms of which the défendant company, in considération of the sum of $75 
premium, insured said plalntlff for one year from noon of that day against 
ail direct loss or damage by flre to, his two-story frame, brick foundation, 
shingle-roof warehouse, situate in said clty, on a described parcel of land of 
the plalntlff, to the amount of $3,000; and on the same day transmitted said 
policy by mail for approval to the assistant manager of said défendant at 
Chicago, m., together with his daily report as such agent, describing said 
iiisUrance, and stating that said warehouse was built about 1883, et wood, 
and was of the cash value of $3,500 to $4,000. Thereupon said policy of In- 
surance was, on July 3, 1897, approved by said assistant manager, andi re- 
turned to the plaintifC, who paid therefor to défendant the sum of $63.75, 
being the amount of snid premium of $75 after deducting tlierefrom 15 per 
cent, thereof as plaintiff's commission as such agent for efCecting tho insnr- 
ance. Said warehouse building had been erected in 1883 as a creamery. 
That business provlng unprofltable, the appliances were removed after two 
or three j'ears, and it was clianged and used for a time as a liotel. That 
use was also abandoned, and shortly before June, 1897, it had been used 
for storlng chicory and other commodities. In the meantlme, prior to 1890, 
the title to the property became vested in the Holt County Bank to satisfy 
a debt owing it by the creamery company, and about 1893' became vested 
in Oscar O. Snyder, as receiver of said hank, which had become insolvent. 
For more than two years said receiver had offered and endeavored to sell 
said building and the land on which it was situated— about one-half acre- 
for the sum of $600, and was unable to maké such sale until June, 1897, 
when he sold and conveyed the same to plaintiff for the sum of $500, with 
plaintiff's agreethent to pay the outstanding taxes against the same, which 
were less than $100. In a book of instructions issued by défendant to Its 
agents, a copy of which had been fumished plaintiff when flrst appointed, 
défendant had directed that: "Ail risks sliould be considered with référence 
m their moral ha/ard. Never issue a policy for an amount that the insured 
would rather hâve than the risk covered. If a building is badly located, 
too large, in a business not adapted to it, don't write it. Don't cover large 
hôtels or factory rlsks built In expectation of a population that bas not 
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materlallzed. If a risk Is an éléphant on the hands of Its owner, let those 
cover It who wrlte ménageries. We don't." Agents were also dlrected to 
décline to Insure ail unsalable and unprofltable property. The plalntlff, when 
he sougbt the approval of defendant's assistant manager of said policy, did 
not inform him or défendant company anythlng about the use or occupation 
of sald building, or about hls purehase of the same, or the priée he had pald 
therefor, or at which It had prevlonsly been ofCered for sale by the recelver; 
and défendant company had no Information of any such matters before the 
destruction of sald building by flre. After plalntlff' s purehase of the building, 
it was used as a grain warehouse, and grain was stored in It when It was 
burned on December 18, 1897. A few days after the flre, Franli D. Lyon, 
an agent of défendant, came to O'Neill to examine and adjust the loss, and 
while there ascertained the price whlch plalntlff had pald for the property. 
OfCers of settlement were made on each slde, and not accepted; and at the 
suggestion of said Lyon plalntlff obtained from a carpenter whom tbey met 
an approximate estlmate of the cost of replaclng the building, for which 
service plalntlff gave the carpenter grain from the burned building of the 
estimated value of $5. Afterwards, and not later than January 4, 1M8, 
said Lyon having learned the contents of the daily report whlch plalntlff 
had sent to defendant's assistant manager when he sent said policy to him 
for approval, on behalf of défendant and by direction of Its attomey notlfled 
sald plalntlff that défendant denied ail liabllity on sald policy because of 
plalntlff' s fraud and suppression of facts when the policy was issued; and 
on behalf of défendant tendered to plalntlff the sum of $66.23, belng the Bum 
paid by plalntlff for the policy and interest thereon until the day of such 
tender. After formai proofs of loss, this action was begun in the district 
court of Holt county, Neb., and was thereafter properly removed to the cir- 
cuit court of the United States for the district of Nebraslia; and upon trial 
a verdict was rendered February 19, 1901, in favor of the plalntlff for 
$3,656.25 upon which Judgment in favor of plalntlff was entered September 
21, 1801, for $3,806.26 and costs. 

W. W. Morsman, for plaintifif in error. 

J. B. Sheean and M. F. Harrington, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

LOCHREN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

In issuing the policy of insurance to himself, the plaintifï not only 
acted on his own behalf, but also acted and assumed to act as the 
agent of the défendant insurance company. He did not send to the 
défendant an application for insurance to be acted on through some 
other agent who might investigate the risk, but made out the policy 
himself as defendant's agent, and sent it for approval to defendant's 
manager, accompanied by his daily report of that risk; on which 
report he expected the manager to act, as he did act, in approving 
the risk. And plaintifï countersigned the policy as defendant's agent, 
and charged and was allowed his commission of 15 per cent, of the 
premium for efïecting the insurance as defendant's agent. The court 
therefore correctly instructed the jury that as such agent the duty 
devolved on the plaintifï to disclose to his principal, when applying 
for insurance, or for the approval of the insurance policy, such facts 
as he possessed a knowledge of, which he had reason to believe, if 
brought to the attention and knowledge of the insurance company, 
would influence them, or might influence them, not to approve the 
policy upon the property in question. An agent may deal directly 
118 P.— 27 
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Wïtfa'-Ms' priiEiGipaliwhen the fects are fully disclosed, and the agent 
àtzti i'ii'0aâ îa^lfh, tàking no ad'i'àhtàge of his situation. But the 
stnctest:dt^ïaîth il requirëd. M'echem, Ag. § 466. But tKë court fur- 
tber oharged the jury as foUows : 

"Thén, ô^ tfié other hand, If. you find that the plalntiff, knowing of the 
varlôii8!^'f*(:éts,' falled to communlcate them to the défendant, détermine 
whèther^'ët ihôt they wëre ôï such a màtèrîal nature as that, uudev the in- 
stractlonè wMéh the défendant had gîten the plaintlfE with regard to net 
Insuring property Of a certain klnd, -Whether or net the fact that thls property 
had lieéi ôfféred In thé nïarket for ai perlod of tlme at $600 and no pur- 
chasers, àiia *tliè plalntiff had bought li, tdgether wlth the land upon which 
It stood, a fe^ days befor^, for $500, aid ail of those facts wlth whlch he 
■was faii^Mr, lànd which -weré alleged In thé answer to hâve been eoncealed, 
whëthér'î}):' not bàd he disclosed them to the Insurance company, whethei- 
or noit théy weré of such ^ màterial character that the Insurance company 
■wttuld" bUVe' réfuséd to haVe Issued a pollcy of Insurance In this case. If 
tbey Teëre df thàt character, It wàS bis duty to disclose them to bis prin- 
cipal, hé liétog thé agent of the Insurance company, and deallng wlth the 
Insurance company 1» bis own behalf." 

This portion of the charge was excepted to, and is erroneous. It 
assumed to Suhmit to the jury, as mâtters which they were to pass 
upon and détermine, ifabjtS about. which there was actually no dispute 
or question. The plaintiffi had resided in the city and was engaged in 
active business there for many years, and there was no pretense that 
he did ndt'know that the building had ahvays been unproiîtable. He 
certainly knew that he had just puréhased it, with the land, for $500. 
From the instructions which he had as agent of défendant, he must 
hâve known that the défendant company would regard thèse matters 
which he did not disclose, but knowingly concealed, as màterial to 
the risk; aiiid they were plainly màterial, and the jury should hâve 
beéh instnicted that they were màterial. The défendant had instruct- 
ed the plaintifï, as its agent, to "never issue a policy for an amount 
that the insured would rather hâve than the risk covered"; and it 
seems reasénably certain that it would not, had it been informed of 
the fact, hâve insured for $3,000 a building which plaintifï had just 
bought, with the ground, for $500. The facts concealed, had they been 
disclosed, would hâve contradicted his représentation that the value 
of the building was $3,500 to $4,000. The concealment was fraudu- 
lent, and knowingly such. In Druse v. Wheeler, 26 Mich. 189, 196, 
the court siys: 

"And when au the évidence updn the point on both sldes tends clearly to 
prové, and if true does prove, a fact and there Is none to cast a doubt upon 
It, such fact may,, and generally should, be a,ssumed as proved; and the jury 
ébould be told tiat there is no évidence from whlch they can flnd against 
the fact as proved; A.nd under such a state of proofs, a charge whlch, In 
eflect, tells tbèjbry that it Is compétent for them to find elther way,— for 
or against the existence of the fact so proved, — Is erroneous, as it assumes 
that there is évidence in the case tending as well to disprove such fact as 
to prpve it." 

See, aiko.vGâvigan v. Evans, 45 Mich. 597, 8 N. W. 545; Seligman 
v. Ten Eyckîs:Estate, 49 Mich. 104, 109, 13 N. W. 377. 

Where the évidence leaves any doubt as to the existence of a fact, 
the matter should be left to the jury; but where it is established by 
ail the évidence on both sides the jury cannot be permitted to find 



FIEEMAN'S FUN"D INS. CO. V. m'gseevt. 419 

to the contrary. And, in respect to concealments, the materiality of 
matter concealed may, as in this case, be so apparent that it should 
not be left open to a jury to find it not material. 

For this error the judgment must be reversed, even though another 
issue, which was submitted to the jury, and upon which they may hâve 
found for the plaintiff, was properly submitted to them. Where sev- 
eral issues are left to a jury, and in respect to any one of them error 
is committed in the charge of the court, a gênerai verdict cannot be 
sustained, as it may be that the jury founded their verdict upon the 
very issue erroneously submitted to them. Maryland v. Baldwin, 
112 U. S. 490, 493, 5 Sup. Ct. 278, 28 L. Ed. 822; Coal Co. v. John- 
son, 56 Fed. 810, 6 C. C. A. 148, 151 ; Railway Co. v. Needham, 11 
C. C. A. 56, 63 Fed. 107, 113, 25 L. R. A. 833. 

But, in view of the évidence in this case, the court also erred in 
submitting to the jury the other issue in the case, which was whether 
the adjusting agent, Lyon, with knowledge of the représentations and 
concealments of the plaintiff in procuring the insurance, satisfied the 
jury by his conduct and actions in his transactions with plaintifï after 
the fire that he intended to and did ratify and accept the policy as a 
valid and binding policy against the company. Exceptions were duly 
taken to those parts of the charge which submitted this issue to the 
jury. It is true that the misrepresentations and concealments of the 
plaintifï in obtaining the policy while acting in the matter as defend- 
ant's agent did not render the policy void, but only voidable at the 
élection of the défendant ; and such élection, if to rescind the policy, 
should be exercised, and plaintiff notified thereof, within a reasonable 
time after the fraud was discovered by the défendant. The défendant, 
with full knowledge of the facts, might waive the objection, either 
expressly or by acts evincing an intention to treat the policy as valid ; 
or it might, after such knowledge, estop itself from urging that dé- 
fense by requiring or inducing the plaintiff to take such action or incur 
such expenses, on defendant's impHed admission that it viras still bound 
by the policy, as would make it inéquitable to allow the défendant aft- 
erwards to interpose that défense. In this case there was no évidence 
of any knowledge on the part of défendant company of the misrep- 
resentations or concealments by which plaintiff obtained the policy at 
the time Lyon was sent to O'Neill, after the fire, to examine and 
adjust the loss. Sa far from there being any évidence that Lyon 
was authorized to waive the défense of plaintiff's fraud, the circum- 
stances make it certain that when he was sent there no such fraud 
was contemplated or suspected by the défendant. That Lyon did not 
assume or intend to waive any défense is shown by plaintiff's own 
testimony that Lyon closed the discussion, when plaintiff refused to 
arbitrate, by threat of litigation, saying: " Tf you do not, we will 
fîght you,— bring you into the United States court, or the United 
States suprême court.' 'Ail right,' says I, 'go ahead.' So that ended 
it." Lyon learned, after he reached O'Neill, of the price which plain- 
tiff had paid for the property. Notwithstanding that, he conferred 
with plaintiff, without resuit, as to the method or terms upon which 
the claim might be settled, and litigation avoided. Attempts to settle 
controversies are commendable, and not to be discouraged. The 
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conférence lasted a part of one day, and from it no élément of estop- 
pel arose in favor of the plaintifï. The trifling amount of scorched 
grain which plaintifï gave the carpenter for a loose estimate of the 
cost of rebuilding was to obtain some basis for discussing one of the 
mooted théories bf settlement. It was proper on the part of Lyon 
that while there he should inform himself as to the views and dispo- 
sition of the plaintifï, that the défendant might act understandingly 
when informed of âll the facts. And the défendant company, as soon 
as it had full information, promptly rescinded the policy, and tendered 
back to the plaintifï the money it had received from hira, with interest. 

The case is unlike that of Insurance Co. v. Baker, 27 C. C. A. 658, 
83 Fed. 647. There jt was very doubtful whether the représentations 
could be regarded as fraudulent or untrue ; and the insurance com- 
pany became aware of ail the facts in March, 1894, but continued to 
treat the poHcy as a subsisting obligation, dealing with the plaintifï 
on that.basîs for more than seven months thereafter. At its instance 
the plaintifï was induced, at considérable expense and trouble, to take 
out letters of guardianship, and to complète proofs of loss. Later 
it enter<çd into negotiations with her for a réduction of her claim, in 
the course of which it first advanced the claim that the policy was 
void, No. ofïer to repay the premium was made until March, 1895, 
a year after ail the facts were known to the company, which was 
properly held to be estopped by its conduct. In this case there is no 
ground upon which the verdict in favor of the plaintifï can be sup- 
pprted, 

The judgment is reversed, and the cause remanded, with directions 
to grant a new trial. 



NEPTUNE STEAM NAV CO. et al v. BORKMANN. 
(Circuit Court of Appeals, Fourth Circuit. November 6, 1902.) 

No. 443. 

1. Bhippino— lïTiTcrHT ov StkVhidorb— Unsaïb Applianobs. 

The fact that a pièce of wlre rope fumished by a shlp for the use 
of stevedores broke nnder a weight only one-tenth as great as it should 
hâve safely Supportéd If In good condition is sufflcient évidence that it 
was not In good condition to render the shlp liable for a resultlng injui-y 
to a stevedore on the ground of its failure to furnish proper and safe 
appllançeS, : 

2. Samb— IjATBNT Dbfbcts. 

A stevedore was Injured through the breaking of a band furnlshed by 
the shlp for rlgglng^a holgtlng boom to the mast. Such band was made 
some three months before, under direction of the shlp's oBBcera, from a 
pleoe of old wlre hawsêr, and covered with service or pareeling, and broke 
on.acconnt of the rusted and weak condition of the wlre. Eeld, that the 
: shlp was ,Bot exonerated from liablllty on the ground that the defect was 
latent, because not apparent by reason of the covering. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

Robert H. Smith, for appellants. 

John C. Kumpf and Louis P. Hennighausen, for appellee. 
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Before SIMONTON, Circuit Judge, and BRAWLEY and WAD- 
DILL, District Judges. 

BRAWLEY, District Judge. This is an appeal from the decree 
of the United States district court of Maryland, in admiralty, award- 
ing $4,000 damages to the libelant for personal injuries sustained 
while in the performance of his duty by reason of defective appliances 
used on the steamship Venango. Boricmann, the Hbelant, was one 
of a gang of stevedores employed to unload the ship, January 22, 
1901, while lying at her wharf in Baltimore, and was assisting in rig- 
ging a heavy boom which was to be used in discharging the ship's 
cargo, and while so engaged a wire rope or band which was fastened 
to one end of the boom parted, causing the boom to fall. The opéra- 
tion of unloading was in charge of the stevedores, the ship furnish- 
ing the appliances. This boom was about 25 or 30 feet long, about 
6 inches in diameter, and its weight, with the rigging attached, was 
probably about one-half a ton. While the boom was being raised, 
thrèe men were stationed on the port side to hold the Unes on that 
side, so that the boom should not swing to starboard, as it had a 
strong tendency to do on accbunt of a heavy list to that side. Bork- 
mann was holding the guy rope on the starboard side. It does not ap- 
pear to hâve been necessary for him to hâve been on that side, as 
the ship had a heavy list to starboard, but it cannot be said that he 
was improperly there. The boom was raised by a winch, and after 
being elevated to its proper position, and while two of the stevedores 
were on the mast, endeavoring to fasten it to the mast, where it was 
to be used as a derrick, the strap or band with which it was to be 
fastened gave way, and the boom fell with a sudden crash, and at the 
same time Borkmann fell senseless to the deck. One of the wit- 
nesses nearest to the scène says that when the boom fell it struck 
the after house, breaking off a pièce about three feet in length, and 
that this broken pièce struck Borkmann on the head. Other wit- 
nesses say that the boom did not strike the house, but struck the 
hatch combing, and that Borkmann was not struck by it, but slipped 
on the deck, which some of the witnesses say was icy. Other wit- 
nesses deny that there was any ice on the deck. The wire band or 
rope, covered with what is called variously "service" or "parceling"' 
or "season," was not produced at the trial below, but by leave of the 
court was produced later, and was one of the exhibits before us. Ac- 
cording to the testimony of the mate, it was made from a wife 
hawser between three and four months before the accident, and would 
hâve had strength, if new and in good condition, to bear ten times 
the weight of the boom. That it broke while being properly used, 
and while subject to no unusual strain, is a fact which is not disputed, 
and that seems to demonstrate that it was not safe'and sufïicient for 
its purpose. Several witnesses hâve testified that the wire looked 
rusty. It is claimed by the appellants hère that, inasmuch as it was 
covered with the parceling or service, no weakness or defect was 
apparent, and that the ship is not liable for injuries caused by latent 
defects. We cannot allow this défense, for the testimony shows that 
the wire rope used in making the band was eut from an old hawser 
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and niade îrito a band uhder the supervision of the ship's ofïicers only 
three or four months before, and it does not fall within the class of 
appliances to which the rule as to latent defects applies; and we are 
of opinion that the tackle which the ship furnished was not safe and 
sufScient, as required by law. It does not seem to us material to dé- 
cide between the conflicting théories as to how Borkmann received" 
his injuries, Whether he was struck by the boom, as he thought, 
and which we think is not probable, or by the pièce of the boom which 
was broken in its fall, or whether, confronted by sudden danger, 
compelled to act instantaneously to avoid the conséquences of im- 
petKiing péril, he shpped and fell, and thereby inflicted the injuries 
to his head, seems immaterial, under the circumstances. The fact 
that the strap broke under the circumstances disclosed is sufïicient 
évidence of its weak and insufificient condition; and that a ship whose 
duty it is to furnish safe tackle is liable if the tackle is insufïicient, 
is cleap; !\Phe testimony of the médical expert who examined the 
libelant, ais disclosed in the record, would seem sufïicient to raise a 
doubt .whether the enfeebled condition of the libelant at the time of 
the triftl could be properly attributable to the injuries received, this 
witness testifying that, in his opinion, his condition is due to tubercu- 
losis; but in view of the uncontradicted testimony ofïered in behalf 
of the libelant that he was put to bed immediately after the accident, 
and was confined to his bed for 17 weeks, and that previous to that 
time he was apparently healthy and an able-bodied man, able to work 
every day, and that he has not been able to do any work since, and 
with the opinion of the district judge, who saw the witnesses and 
the libelant, that the injuries were due to this accident, we feel con- 
strained to the same conclusion. 
The decree of the district court is affirmed. 



WALLACE et al. v. ARKANSAS CENT. K. CO. 

(Circuit Court of Appeals, Eiglith Circuit. October 27, 1002.) 

No.l,ei2. 

1. Carriers— Tarî*f Scheddlb Fixed by State Com-mission— Constitution- 

ALITT. 

A ^a^l^oï^(l Company Is entitled to an Injunction restrainlng a state 
railroad colnmlssion from puttlng la force a proposed tarifl: schedule 
where the blU allèges ttiat the rates established by such schedule will 
amount to a taklng of complalnant's property wlthout due process of 
law, by reducing its earnings far below the amount required to pay its 
operatlng expenses, taxes, and flxed charges, and the cause is submitted 
for final décision on demurrer to other paragraphs of the bill, and without 
any déniai of sueh allégation. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

George W, Murphy, Atty. Gen., for the State. 
Oscar L. Miles (George E. Dodge and B. S. Johnson, on the brief), 
for appellee. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 
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THAYER, Circuit Judge. The record in this case discloses that 
the Arkansas Central Railroad Company, tlie appellee, filed a bill 
against Jeremiah G. Wallace, Félix M. Hanley, and Henry W. Wells, 
composing the board of railroad commissioners of the state of Ar- 
kansas, whereby it prayed for an injunction restraining said board of 
railroad commissioners from putting in force a certain freight tariff 
applicable to certain railroads in the state of Arkansas, which, by an 
order of the board, had been adopted and made effective as of August 
2, 1900, and declared to supersede ail other tarifïs then in elïect on 
said railroads. Besides asking for an injunction restraining the com- 
mission from putting this tarifï in force, the railroad company also 
asked for an injunction restraining the commissioners from instituting 
any suits against the complainant for the recovery of any penalties 
under the laws of the state by virtue of the fact that the complainant 
had not adopted and made such rates effective on its road as it was 
ordered to do. At a later date the term of office of Henry W. Wells, 
one of the commissioners, having expired, and Abner Gaines having 
been elected in his place, he was substituted as one of the défendants 
in place of Wells. On the présentation of the bill of complaint to the 
honorable Jacob Trieber, United States district judge for the Eastern 
district of Arkansas, a temporary restraining order, such as was asked, 
was granted at chambers on August 2, 1900. At a later date, to wit, 
on August 14, 1900, the complainant company obtained leave to file an 
amended or substituted bill of complaint, which was thereupon filed. 
It will suffice to say, of the original and substituted bills, that by the 
fifth and tenth paragrapbs thereof it was charged, in substance, that 
the efïect of the freight tarifï which had been put in force by the order 
of the commission was to establish a joint through rate as between the 
complainant and Connecting carriers, and it was averred that by the 
laws of the state of Arkansas, under which the commission acted, no 
power or authority was given to it to establish a joint through tarifï 
as between the complainant company and other railroads upon freight 
which was carried wholly within the state, and^that the tarifï which the 
commission had attempted to put in force was void and illégal for that 
reason. In another paragraph of the original and substituted bills, 
being paragraph 7, the complainant alleged that the schedule of rates 
which had been put in force by the commission as of August 2, 1900, 
and concerning which complaint was made as above, — because it es- 
tablished a joint through rate, — would, if put in force, reduce the reve- 
nues of the complainant to the extent of 33^ per cent, below its 
présent revenue, and would amount to a confiscation of the complain- 
ant's railroad property, and hâve the efïect, if put in force, of taking 
the complainant's property for public use without just compensation, 
in violation of the provisions of the constitution of the United States. 

The défendants below, who are the appellants in this court, filed 
an answer to the original and substituted bills on February 2, 1901 ; 
but subsequently, on April 25, 1901, they appeared by their solicitor, 
and by leave of court withdrew the aforesaid answer, and filed a de- 
murrer to paragraphs 5 and 10 of the complaint, which, as before 
stated, averred, in substance, that the laws of the state of Arkansas 
did not vest in the commission the power to establish joint rates be- 
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tween coiuiecfing carriers, such as the commission had attempted to 
establish. On tfîe hearing of the demurrer to the fifth and tenth para- 
graphs of the bill' the same was overruled. . The défendants thereupon 
decîined to plead further, and an order was subsequently entered mak- 
ing the temporary injunction perpétuai, and adjudging that the corn- 
plainant recover its costs and hâve exécution therefor. In other 
words, a final decree was entered in favor of the complainant below. 
The case cornes to this Court on appeal from the last-mentioned de- 
cree. 

It is obvious, we think, that no relief can be afïorded to the appel- 
lants in this court, whether the action of the lower court upon the 
demurrer to the fiifth and tenth paragraphs of the bill was erroneous 
or otherwise. Both the original and substituted bills contained a 
spécifie allégation that the tariff schedule which had been put in force 
by the commission, and made efifective as of August 2, 1900, would 
reduce the complainant's earnings to such an extent as would amount 
to a taking of its propèrty for public use without just compensation. 
It was averred in that paragraph of the bill that such would be the 
efifect of the proposed schedule, because the income which the com- 
plainant was at the time deriving from ail sources, by the use of its 
praperty, was not sufficient, under the existing schedule of rates, to 
enable the company to pay its operating expenses, taxes, and fixed 
charges, and that the proposed schedule of rates would yield far less 
than the existing schedule. In view of the action taken by the de- 
fendants when their demurrer to the fifth and tenth paragraphs of the 
bill was overruled, thèse allégations stood confessed ; and, such being 
the case, the decree of the lower court was clearly right under repeated 
décisions of the suprême court of the United States holding that a 
State law or régulation establishing rates for the transportation of 
persons or propèrty, such as will not admit of the carrier earning such 
a compensation as under ail the circumstances of the case is just to it 
and the public, opérâtes to deprive the company of its propèrty with- 
out due process of law, .and to deny to it the equal protection of the 
law, in violation of the fourteenth amendment tp the fédéral constitu- 
tion. Smyth V. Ames, i6g U. S. 466, 522, 523, 18 Sup. Ct. 418, 42 
L. Ed. 819; Reagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 
38 L. Ed. 1014. It may be that the failure of the défendants below to 
deny the allégations contained in the seventh paragraph of the bill 
was due to an oversight, but if such was the fact the mistake cannot be 
remedied in this court. 

Upon the face of the record and the admitted facts, the decree be- 
low was clearly right, and it should be afïirmed. It is so ordered. 
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PEAEOB V. TBRRITORY OF OKLAHOMA. 

(Circuit Court of Appeals, Blgiith arcult Oetober 27, 1902.) 

No. 1,747. 

1. LARCENT — ACCESSORY BBPORB THE FACT — InDICTMENT AS PRINCIPAL. 

The law of Oklahorùa (St. Okl. 1893, §§ 1863, 5087) abolishes the dis- 
tinction between accessorles before the fact and principals, and provides 
that ail persons concerned in the commission of a crime, whether they 
directly commit the act constituting the offense, or ald and abet in its 
commission, though not présent, are principals, and must be indlcted, 
tried, and punished as snch, and also that no other facts need be alleged 
in any indictment against an accessory than are required in an Indict- 
ment against a principal. BeU, that under such statutory provisions au 
indictment for the larceny of a buggy was sustained by évidence show- 
Ing that défendant, although 75 miles from the place -where the buggy 
was stolen, and In another county, had previously counseled and advised 
one of the persons who actually committed the theft to steal a buggy anil 
bring it to hlm, promlsing to pay for it a portion of its value and to con- 
ceal the theft, and that the buggy stolen was in fact taken to and re- 
ceived by him pursuant to such agreement. 

In Error to the Suprême Court of the Territory of Oklahoma. 

S. H. Harris, for plaintif? in error. 

J. C. Robberts, Atty. Gen., for the Territory. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge. This case cornes from the suprême 
court of the territory of Oklahoma. 68 Pac. 504. The plaintiff in 
error, Amos E. Pearce, was convicted of grand larceny in the district 
court of Payne county, Okl. T., on May 20, 1899, and was sentenced 
to be imprisoned for the term of lîve years in the territorial peniten- 
tiary of Oklahoma, which is the Kansas penitentiary situated at Lan- 
sing, Kan. From the conviction and sentence he took an appeal to 
the suprême court of the territory of Oklahoma, by which court the 
sentence was affirmed on January 18, 1902. Thereupon the accused 
brought the case to this court upon a writ of error. 

The substantial question for our détermination is whether the ter- 
ritory introduced any substantial évidence to sustain the charge which 
was laid in the indictment, and this question was raised by a gên- 
erai demurrer to the testimony at the conclusion of the évidence. 
The indictment alleged, in substance, that on March 7, 1899, î" the 
county of Payne, in the territory of Oklahoma, one top buggy, of 
the value of $90, the same being the property of Thomas Broyls, the 
défendant, Pearce, did then and there unlawfully, feloniously, and by 
stealth, take, steal, and carry away, with intent to deprive the owner 
thereof, contrary to the form of the statute in that case made and 
provided. The testimony which was oiïered to sustain the indict- 

^ 1. Prosecution and punishmeut of accessories, see note to Bliss v. U. S., 
44 C. C. A. 326. 

See Criminal Law, vol. 14, Cent. Dig. §| 89, 90; Larceny, vol. 32, Cent. 
Dig. § 55. 
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ment showed that the buggy in question was actually stolen by W. 
O. Stanley and Alfred French'^îri Payne couhty, (Dkl. ; but there 
was ev^ience tending tp show thajtiprior to the theft of the buggy 
thèse men had had a conversation with Pearce, wherein he requested 
them to steal a buggy and twô'sets of harness, telling them that if 
such articles were stolen and brought to him, and they would "make 
the price light enough, se it would be a eut between" them, he would 
buy the articles stolen, and change the buggy so that it would not 
be recQgqized, and that he would also conceal the buggy if he was 
warned at any time that any one had obtained a trace of it and was 
liable to discover it. The testimony further showed that Pearce 
alSQ said that he preferred to hâve the buggy and harness stolen 
dowh in Payne county, where the buggy in question was actually 
stolen); that when the felony was committed the buggy was taken 
immediately to the défendant, and • delivered to him in the Osage 
countf j^',' about 75 miles from thé place where it was stolen ; that at 
the tirae pf receiving it he prdmised to pay the thieves $40 ; and 
that he also promised to change the name on the buggy, and to 
change the dashboard so that it would not be recognized. 

By the laws of Oklahomà (St. Okl. 1893, § 5087), the distinction 
between an accessory before the fact and a principal, and between 
principals in the first and second degrees, in cases of felony, has been 
abrogated, and ail persons concerned in the commission of a felony, 
whether tliëy directly commit the acts constituting the offense, or aid 
and abet in its commission, though not présent, must be indicted, 
tried, and punished as principals. The statute in question further 
prpvides that no additiorial facts need be alleged in any indictment 
against an accessory than are reqtïired in an indictment against a 
priiicipal. The laws of the territory further provide (St. Okl. 1893, 
§ 1863) that ail persons concerned in the commission of a crime, 
whether it be a felony or a misdemeanor, and whether they directly 
commit the act constituting the offense, or aid and abet in its commis- 
sion, though not présent, are principals. In view of thèse statutory 
provisions modifying the common law, it is mânifest, we think, that 
the évidence aforesaid was sufScient to warrant the jury in finding 
that the défendant was guilty of the offense charged in the indict- 
ment. The testimony tended to establish something more than the 
offense of, receiving 'stolen property. It showed that the défendant 
had not only requested and cpunseled others to commit the larceny, 
but that he had shared in thë spoils of the crime after it was com- 
mitted. It disclosed that he was the real instigator of the crime, 
without whûse advice it might not hâve been committed. Both in 
morals as weîl as in law he was as guilty as those who actually laid 
hands on the stolen property, although he was 75 miles distant from 
the plaée where it was taken, and m another county, and did not 
know th,e exact hour vvhen the offense was committed. He was an 
accessory before th^ fact, according to ail the définitions given of 
"accessories," because his will contributed intentionally to the felony, 
while he was himself too far away to take part in the act (Bish. New 
Cr. Law,i(j§ $73), and b-ec^use he procured and counseled others ta 
commit the offense, being himself absent from the scène of the crime. 
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4 Bl. Comm. 35. As the évidence justified a finding that he was an 
accessory before the fact, he was rightfully indicted, tried, and con- 
victed as a principal, by virtue of the territorial statute. 

The record further shows that the défendant requested the trial 
court to instrnct the jury, in substance, that before they could return 
a verdict of guilty they must be satisfied from the évidence in the 
case, beyond a reasonable doubt, that the défendant participated in 
the commission of the ofïense charged in the indictment, by abetting 
or advising the commission thereof, "with knowledge that the par- 
ties aided or advised intended to commit the identical ofïense charged 
and described in the indictment in this case." The court refused 
this request, and an exception was saved ; but in lieu thereof it char- 
ged the jury that, in order to convict the défendant, they must be 
satisfied from the évidence, beyond a reasonable doubt, that the de- 
fendant actually aided or abetted the commission of the crime charged 
in the indictment, and that a mère knowledge on the part of the de- 
fendant that Stanley contemplated the commission of the crime char- 
ged, or the purchase of the buggy, with information sufficient to 
indicate that the same had been stolen, would not warrant them in 
returning a verdict of guilty. In another instruction given by the 
trial court, and to which no exception was taken, the jury were told, 
in substance, that if Pearce entered into an arrangement with Stanley 
by which it was understood between them that Stanley was to steal 
a buggy and take it to Pearce, and Pearce was to pay him a sum of 
money for such stolen buggy, and that in pursuance of such arrange- 
ment, and in carrying out their common design, Stanley, either alone 
or in Company with French, did steal the buggy in question from 
Thomas Broyls, in the county of Payne, and carried it to Pearce, in 
the Osage country, and Pearce took possession of the buggy and 
paid for it, then the accused was guilty, as charged in the indictment. 
We are of opinion that this latter instruction, to which no excep- 
tion seems to hâve been taken, correctly stated the law applicable to 
the facts, and that the instruction aforesaid, which was asked by the 
défendant and refused, was properly refused. To constitute the de- 
fendant an aider and abettor, or to constitute him an accessory be- 
fore the fact, it was not necessary, we think, that the défendant 
should hâve requested or advised Stanley to steal any particular 
buggy ; but it was enough, to constitute him an accessory before the 
fact, that the particular kind of property to be stolen was agreed 
upon, and that property of that kind was stolen by the defendant's 
procurement and advice. Such seems to hâve been the view enter- 
tained by the trial court, and we think that it was correct. 

Finding no error in the record that would warrant a reversai, the 
judgment below is hereby affirmed. 
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FRBHSE et al. v. KEMPLAT et al. 

(Circuit Court of Appeals, Blghth Circuit October 27, 1902.) 

No. 1,678. 

1. Fra-udolent CoNrBTAîTCEs— Evidencb— Iktent of Vbndoh. 

TJpon an Issue as to fraud lu the sale of property in a controversy be- 
tween attaching credltors and tbe vendee of tlie alleged fraudulent 
vendor it Is alwaj's compétent to show the intent of the vendor, and 
évidence of statements made by him prior to the sale showing a fraudu- 
lent intent, and évidence that when he went to the place where the 
sale was negotlated he registered uuder an assumed name, is admissible 
as tending to show such intent. 

i. Instkdctions — Commbnts on thb Eyidbnoe. 

Commenta on the évidence by the trial Judge in his Instructions are 
not assignable aS error, where the jury were left at full liberty by the 
charge to détermine ail issues of fact for themselves. 

8. Verdict— SuFFioiENCY of Evidence. 

A party who does not move for the direction of a verdict In his favor 
thereby admits that there Is some évidence upon each material issue 
which should properly be considered by the jury. 

In Error to the Circuit Court of the United States for the Northern 
District of lowa. 

Joe Kirby, D. H. Sullivan, and Thomas Griffin, for plaintifïs in 
error. 
J. M. Parspns, for défendants in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYÉR, Circuit Judge. Herman C. Freese and Charles M. 
Rhode, thé plaintifïs in èrror, brpught an action against James Kemp- 
lay, H. A. Jahdt, William Tackaberry, and William E. Tackaberry, 
wherein thèy alleged that the défendants had wrongfuUy and unlaw- 
fully takeii possession of a stock of goods belonging to the plaintiffs 
situated àt Oeorge, in the state of lowa, and had unlawfuUy con- 
verted thèhi to their pwn use, to the plaintiffs' damage in the sum of 
$5,500. The défendante filed an answer to the complaint, wherein 
they admitted the seizUre of the stock of goods in question, but al- 
leged that the seizure was made by the défendant Kemplay, acting 
as sheriff of Lyon.county, lowa, under a writ of attachment thereto- 
fore lawfally issued out of the district court of Lyon county against 
Albert Miller at the suit of certain of his creditors. They further 
averred that âbout the time said writ of attachment was issued Miller 
had made a pretehded sale of the stock of goods in controversy to 
one Joe Kirby; that said Kirby had immediately transferred the 
goods to the plaintiffs, Herman Freese and Charles M. Rhode, and 
that the sale so made was fraudulent, and was made in pursuance of 
a conspiracy between Kirby, Miller, and the plaintiffs to place the 
stock of goods, which was really the property of Miller, beyond 

fl. See Evidence, vol. 20, Cent. Dig. §§ 835. 843, 854; Fraudulent Con- 
veyances, vol. 24, Cent. T)lg. § 841. 
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tHe reacH of hîs creditors. It was further alleged thaï at tHe time 
of the pretended sale Miller was indebted to the défendants Jandt 
and the Tackaberrys in a sum exceeding $3,000, and that the plain- 
tiffs had taken the stock of goods in controversy from Miller in pur- 
suance of the aforesaid fraudulent arrangement, and for the purpose 
of defrauding Miller's creditors. The plaintifïs filed a reply, alleging, 
in substance, that they purchased the stock of goods in good faith, 
and denying the allégations of fraud which were contained in the de- 
fendants' answer. The case was subsequently tried to a jury on thèse 
issues, and resulted in a verdict in favor of the défendants. 

The plaintifïs below, who hâve brought the case to tbis court on 
writ of error, complain in the first instance because, on the trial be- 
low, the défendants were allowed to give in évidence certain state- 
ments of Miller to one of his clerks showing that about 10 days prior 
to the sale he was contemplating a sale of the stock of goods in ques- 
tion with a view of defrauding his creditors. They also complain be- 
cause the défendants were permitted to show that when Miller went 
to Sioux Falls, S. D., where the plaintifïs resided, with a view of nego- 
tiating the alleged fraudulent sale, he registered at a hôtel under an 
assumed name, as if to conceal his identity. Both of thèse com- 
plaints are clearly without merit. In such cases as the one at bar, 
where a fraudulent sale of property is alleged, and the controversy 
is between an attaching creditor and the vendee of the alleged fraud- 
ulent vendor, it is always compétent to show the intent of the vendor, 
and the évidence in question had an undoubted tendency to show 
that Miller was actuated by a fraudulent purpose. It may be con- 
ceded that the motives which actuated him would not impair the 
pîainvifïs' title to the purchased property unless they were aware 
of his purpose or bought the stock of goods under such circum- 
stances as that knowledge of his fraudulent intent may be inferred, 
and to that efïect the jury were instructed. Nevertheless, the exist- 
ence of a fraudulent intent on Miller's part was one of the facts to 
be established, and the statement which he made to his clerk shortly 
before the sale was accomplished, that "if he could just sell out and 
pocket the money and skip out he would do so," no less than the 
évidence tending to show that he registered under an assumed name 
when the negotiations for the sale were under way, was clearly com- 
pétent. Whatever may be the true rule relative to the admissi- 
bility of the déclarations of a fraudulent vendor, made subséquent 
to the sale and delivery of property to his vendee, the rule is well 
established that his déclarations made shortly prior thereto, and 
while he is in possession of the property sold, which tend to estabHsh 
his intent, arc compétent. Brittain v. Crowther, 4 C. C. A. 341, 343, 
54 Fed. 295 ; U. S. v. Griswold (C. C.) 8 Fed. 556 ; Jones v. Simp- 
son, 116 U. S. 609, 611, 6 Sup. Ct. 538, 29 L. Ed. 742; 14 Am. & 
Éng. Enc. Law (2d Ed.) 494, and cases there cited. 

The only other complaint made concerning the proceedings below 
is that the instructions were in some respects faulty; but an inspec- 
tion of the charge shows that the assignments of errors, so far as 
they relate to the charge, are not addressed to any spécifie déclara- 
tion of law which the court gave, but rather to certain commentaries 
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on the evidence'in'whichthe trial judge indulged in the course of his 
charge. And» inasmuch as the jury was left at full liberty to déter- 
mine the variousj issues of fact as they thought proper, such comments, 
relative to the iacts, as the court made, afford no ground for a re- 
versai of the ijiidgment, since it appears that the law was correctly 
declared. The trial judge instructçd the jury, in substance, that the 
plaintiffs were entitled to recover unless it appeared that Miller 
made the sale with intent to defraud his creditors, and unless it fur- 
ther appeared that the plaintiffs purchased the goods with knowledge 
of his intent,.«r under circumstances which charged them with knowl- 
edge, or wMch made it their duty to inquire and ascertain if he was 
not committing a fraud. The jury was further instructed that the 
burden was upon the défendants to establish the iiivalidity of the 
sale. Thèse instructions cdmpj'ehend substantially ail of the ques- 
tions of law in the case, and they were not materially erroneous. 
The plaintifïs did not ask the trial court to direct a verdict in their 
favor upon the ground that there was no évidence tending to con- 
nect them with the alleged fraud, and, not having made such a re- 
quest, they, in effect, admitted that there was some évidence tending 
to show their complicity in the fraud, which should properly be con- 
sidered by the jury. Insurance Co. v. Unsell, 144 U. S. 439, 451, 
12 Sup. Ct. 67Ï, 36 L. Ed. 496. : 

The judgment below is accordingly afifirmed. 



ELLIS V. FITZPATRICK. 
(Circuit <3«iurt of Appeale, Eiglith Circuit October 27, 19M.) 
.. , ., N6. 1,701. 

1. Lahdlord AN©;' Tenant— Action of Detainer— Déniai dp Landlord'b 
I TiTLB. ; , ,. 

In an jictlon of detalner In the Indian Territory between white men 
■Who are ëltiaens of the United States, the rule that a tenant cannot 
deny his landlbi!d*B tltle applies as fuUy as elsewhere; and it is no dé- 
fense by ai tendant who has been put into possession of a lot, and has 
, pald rent und,eE his lease, that the landlord has not made improvenients 
on the pi-opérty " of thé permanent and substantial charactér required to 
éntitle hlm to obtaln title to the lot. 

2. Bamb— InOian Tebritort— Vaijiditt of Leasbs bbtween White Men. 

The Atoka agreement (30 Stat. 4^) did not hâve the effect of annul- 
llng ail leasçs of lots between white men in the Ohoctaw and Ohicliasaw 
Nations, but^rather, recognized their validity, by proylding the means 
for transfèrence of the légal title. 
8. Samb— TeeùïnAtion op Leasb. 

Under a leaaé for one m'onth, and from month to month thereafter 
until termlûàted at the option of either party, or by the f allure of the 
leséee to pay the rent, an action lOf detain^r ^ies where the lessee has 
ref used to pa^ rent or to Burrè^de^ the promises after written demand 
:therefor. 

4. Samb— AcTibsT p(;)îi Uni.awptîl Dbtainbr— Scppicibnct Of Complaint. 

The suHlciency of a complôlnt in ah action for unlawful detainer is 
not affeeted by the fact that it also seelis to recover rents which accrued 
prior to the commencement of the action. 
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In Error to the United States Court of Appeals in tlie Indian Terri- 
tory. 

F. E. Riddle, for plaintiff in error. 

M. M. Beavers and D. D. Sayer, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge. This case cornes on a writ of error from 
the United States court of appeals in the Indian Territory (64 S. W. 
567), which court afïîrmed the judgment of the United States court 
for the Southern district of the Indian Territory ; the latter judgment 
being in favor of Théo. Fitzpatrick, the présent défendant in error, who 
was the plaintiff in that court. The case was treated at nisi prius 
and by the court of appeals in the Indian Territory as an action of 
unlawfuldetainer, and was tried as such, without objection, before a 
jury, which returned a verdict in favor of the plaintifï. No exceptions 
were taken to the admission or exclusion of évidence, nor were any 
instructions asked by either party, save a gênerai instruction at the 
conclusion of the évidence to find for the défendant. This instruction 
seems to hâve been asked by the défendant below for no other purpose 
than to raise questions which had already been raised by a demurrer 
to the complaint, so that the substantial question to be decided is 
vvhether the complaint,: on its face, stated a cause of action. The 
complaint to which the demurrer was addressed contained, in sub- 
stance, the following allégations: That Fitzpatrick was in the peace- 
able possession of a lot of ground in the village of Chickasha, in the 
Indian Territory, in the year 1897; that during that year, by a verbal 
agreement, he leased the lot in question to J. P. ËHis "for the term of 
one month, and from month to month thereafter until terminated at 
the option of either party, or by the failure of the lessee to pay rent 
therefor according to the terms of the lease, at a monthly rental of 
five dollars per month, payable in advance" ; that the défendant, Ellis, 
went into possession of the premises under said lease, and that lie and 
those under him paid rent to the plaintifï ; that they had refused, not- 
withstanding fréquent demands for the rent were made, to pay the 
same after April i, 1898, this suit having been brought in February, 
1899; that the plaintiff had made a written demand for the possession 
of the property prior to bringing the suit, and that, notwithstanding 
such demand, the défendant had refused to surrender possession of the 
premises; and that rent at the rate of $5 per month was (lue from 
April I, 1898, the rental value of the premises being that amount. 

It was alleged by the défendant, as the principal ground of the de- 
murrer, that the complaint was defective, in that it nowhere alleged 
that the plaintiff, at the time of or prior to the institution of the suit, 
had made any improvements on the demised premises that were of 
a permanent and substantial character. It is claimed that the com- 
plaint stated no cause of action, because it failed to contain such an 
allégation. With référence to this contention on the part of the de- 
fendant, the court of appeals in the Indian Territory said, in sub- 
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stancé,- — ànd wè think thîit the proposition se enunciated îs sound, — 
that a tenant cannot, in the Indian Territory, any more than elsewhere, 
deny the title of his landlord, under whom he has entered into posses- 
sion of premises, and to whom he has paid rent, because there were 
no yali4able improvements on the leased premises when he entered. 
We are aware of no rule bf law which permits a tenant to deny the 
title of his landlord for that reason. By receiving possession of land 
from the landlord, of which he was in peaceable possession at the 
timè of thé démise, and by engaging to pay rent therefor, and by 
actuâlly pàying it, the tenant estops hinîself from denying or finding 
fault with his landlord's title. This rule should be applied in the 
Indian Territory as it is elsewhere, especially when, as in the case at 
baf, thé Èéntroversy is between citizens of the United States who 
are ndt metnbers of any Intlian tribe, either by nativity or adoption. 
The Uniited States court of appeals in the Indian Territory decided 
(Ellis V. Fitzpatrick, 64 S. W.^ 567) that there was no merit in the 
defendànt's contention that the Atoka agreement, so termed (vide 30 
Stat. 49^, Soo, c. 517), annulled ail leases between white men of town 
lots in the Choctaw and Chickasaw Nations. It also said, in sub- 
stance, thât, if the act in question had any efifect on such contracts, its 
efifect was father to vahdate them, in that it recognized the validity of 
such holdings by white meri in towns and villages, and provided a 
means fot- the transference of the légal title, thereby removing any 
objection Which might theretbfore hâve beéti urged against the validity 
ôf such contracts between white men. - We are of opinion that this was 
a correct vî^w oî the act in question, and that nothing therein con- 
taîned can be held to justify the contention that EUis was entitled to 
challenge his landlord's title because it was not alleged that permanent 
improvements had been erected on the demised premises. 

Another point. which îs urgèd in support of the dënjurrer is that 
the only ground alleged for bringing an action of unlawful detainer 
Was the nonpaymerit of rent, and it is said that this fact did not con- 
stitute a sUfficiérit fourtdation for the action. Relative to this propo- 
sition, it is sufîîçieht to say that the complaint showed that the lease, 
by its terms, was tèrminated by the nonpayment of rent, and that the 
àîtion was well brought becauèe it appeared that the tenant had held 
oVer àfter the natural termination of the lease, and had refused to sur- 
i^fender ppssessibti àfter demand made therefor in writing. 

The third and'^fiiial objection to the complaint is that it seeks to 
réCèVer rents Wliiàh accrued before the fîling of the complaint, but this 
is 'à' riiàttef whith does not touch the sufficiency of the complaint, in 
tl|at it only goes to the measùrè of irecbvery. 

,' We are of opinion that the complaint stated a good cause of action 
%i- unlawful detainer, and as this is the only question which is before 
this court for review, and as it was correctly decided by both of the 
lôwer courts, the jùdgment of each court is hereby affirmed. 
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UNITED STATES v. OLMSTED. 

(Circuit Court of Appeals, Eighth Circuit. October 20, 1902.) 

No. 1,606. 

1. Akmt Ofpiobrs— Claim for Loss dp Privatb Propkrty— Rkopkning after 

Al>LOWANCE AND PaYMENT. 

Where the claim of an army offlcer for the loss of private property in 
the service, filed under Act March 3, 1885 (23 Stat. 350 [U. S. Comp. St. 
1901, p. 172]), was audlted, allowed, and pald in the usual manner, the 
government cannot reelaim the money without showing that It was 
obtained by fraud or pald under a mistake of fact. Act July 31, 1894 
(28 Stat. 207, c. 174 [U. S. Comp. St. 1901, p. 159]), providing that a re- 
vision of an account by the comptroUer of tlie treasury may be ob- 
tained within a year after it bas been settled by the auditor, does not 
authorlze the comptroUer to taise up a claim and revise it of his own 
motion, ex parte, after it has been pald in the regular course of busi- 
ness, and thereby croate a légal demand against the clalmant for repay- 
ment of the money received, but applies only to clalms which are unpaid, 
and therefore still pending. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Lewis Miles, U. S. Atty. 

Milton Remley and John J. Ney, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, pistrict Judge. 

THAYER, Circuit Judge. The United States sued Jerauld A. 
Olmsted, the défendant in error, for the sum of $6o, alleging, in sub- 
stance, the following facts: That in November, 1896, the défendant, 
Olmsted, was a capfain in the eighth régiment, United States cavalry, 
and had a claim then pending against the United States in the sum of 
$60 for the value of a horse which died at Ft. Robinson, Neb., on 
February 7, 1896 ; that the auditor of the war department allowed 
said claim on November 27, 1896, in the sum of $60, and that that 
amount was paid to the claimant on December 2, 1896, by a draft 
drawn on the treasurer of the United States ; that on May 28, 1897, 
the comptroUer of the treasury revised said claim and disallowed 
it for the reason that the death of the horse was not due to an exi- 
gency of the military service, in which the claimant was at the time 
engaged; and that thereafter, on May 23, 1898, the auditor for the 
war department examined and settled said claim, and found that the 
claimant owed the United States $60, being the sum previously paid 
to him on December 2, 1896. On this state of facts the United States 
demanded a judgment against the défendant in the sum of $60, and 
interest from the last-mentioned date at the rate of 6 per cent, per 
annum. The lower court sustainied a demurrer to this complaint, 
and entered a judgment accordingly. 106 Fed. 286. 

The sole question presented to this court for détermination is 

whether the complaint stated a good cause of action. There is no 

allégation in the complaint that the auditor of the war department, 

when he allowed the claim, was induced to do so by fraud or accident 

118 F.-28 
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or by inistake as respects any of the material facts on which the 
claim was based, while it is coïiceded that the daim was laid before 
the propsr acçounting officer, ta wit, the auditor for the war depart- 
ment, and that he had full power and authority to adjudicate thereon. 
It must also be presumed, in the absence of any allégation to the 
contrary, that after the allowance ôf the daim in question it was paid 
in the due and orderly course of business, pursuant tô régulations 
governing the treasury department and the disbursement of public 
funds. 

The contention ôf the government is that after the claim had been 
thus preSented, audited, allowed, and paid in the usual manner, with- 
out the emjployment of any fraudylènt means to induce such action, 
it was nevertheless compétent for the comptroller of the treasury, 
within à year after the allowancej to revise the claim ex parte, and 
direct 'the auditor for the war department to state an account against 
the clainiant for the sqni of money which he had receivéd. It is fur- 
ther claimed that a recovery can be had on an account so stated, with- 
out référence to the question whether the claim was or was not well 
founded or irightfully allowed and paid in the first instance. We are 
of opinion that such contention on the part of the government cannot 
be sustained. It is founded, in the main, on section 8 pf an act of con- 
gress approved. July 31, 1894 (28 Statr 207, c. 174 [U. S. Comp. St. 
1901, p. 159]), which provides, in substance, that the balances which 
may ff o'm time to tîme be certified by the various auditors to the divi- 
sion of bookkeeping and warrants, upon the settlement of public ac- 
counts, shall be final and conclusive upon the executive Isranch of 
the gèvëmment, except that any pérson whose account may hâve been 
séftîed,' thé head of thé' executive department, or of the board, com- 
miss'idni or establishment not under the jurisdiction of an executive 
department, to which' the account pertains, or the« comptroller of the 
treasUfy,: mây, within a yéar, obtaitl a revision of the account by the 
comptFollefof the treasury, whose décision upon such revision shall 
be final and conclusive upon thé executive branch of the govern- 
ment. Wè think, however, that this section cannot be construed to 
mean, with respect to a claim like the one now in hand, that the 
comptroller may wait until months after an account is duly allowed 
and paid^and thén take the claim up and revise it of his own mo- 
tion, and practically rendef a judgment against the claimant, without 
a hearing, that he restdre the money which he has receivéd. When 
a claim is allowed' lànd paid it is no longer pending against the govern- 
ment, but is settled and discharged. If the comptroller, in the exer- 
cise of the authority conferréd upon hîm by the aforesaid section, 
electstO' revise a daim which has paSsed the scrutiny of the proper 
acGOUnting officer, he sHouId do so, we think, before it is paid and 
while it may be said to be a pendïng demand. If he fails to do so, 
and the demand is audited and paid in due course of business, the 
government can orily redairn the money under the same circum- 
stances that a private individuaî' can do so; that is to say, by show- 
ing that the money wâs ofetained by fraud or paid under a mistake of 
fact. Dickerman v: tord, 21 lowa, 338, 89 Am. Dec. 579; Wheeler 
V. HatheWay, 58 Mich. yj, 24 N. W. 780. At ail events, the décision 



NELSON V. HINCHMAN. 435 

of the comptroller that a claim has been improperly paid, made after 
the claim was discharged and when no claim was pending against 
the government, furnishes no sufficient ground for a recovery, and 
such a décision was the only fact alleged, in the présent instance, 
as a basis for a recovery. 

We agrée with the trial court that the complaint did not state a 
good cause of action, and accordingly direct that the judgment below 
be afSrmed. 



NELSON et al. v. HINCHMAN. 
(Circuit Court of Appeals, Eiglith Circuit. November 10, 1902.) 

No. 1,731. 

GUARANTY— VaLUABLB CONSIDERATION— ORIGINAL OBLIGATION VoID. 

The owner and holder ot municipal bonds that hâve been sold and 
delivered to him by the municipality or some previous owner, who 
subsequently sells the same to a third party for a valuable considéra- 
tion, and as a part of the contract of sale guarantios their payment, 
may be held liable on his guaranty, if it subsequently transpires that 
the bonds were illegally issued and not enforcealjle against the munici- 
pality. Such a contract being collatéral to the contract evidenced by 
the bonds, and msrle subsequently, and resting upon an independent 
considération, the gênerai rule of law, that whatever serves to discharge 
a contract and render it unenforceable against the principal debtor 
wlU render it unenforceable against his surety or guarantor, has no 
application. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

F. W. Eehmann (W. F. Boyle and H. S. Priest, on the brief), for 
plaintififs in error. 

George W. Lubke (Hugo Muench, on the brief), for the défendant 
in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge. This action, which was instituted by 
Charles S. Hinchman, the défendant in error, against Lewis C. Nel- 
son and Henry M. Noël, the plaintifïs ni error, was tried in the lower 
court without the intervention of a jury, and the trial judge found the 
facts specially. From such spécial fînding it appears that on June 
26, 1885, Hinchman, the plaintifï below, was the owner of certain 
bonds of the county of Leavenworth, state of Kansas, of the total 
value of $6,500, with interest accrued thereon at the rate of 7 per cent, 
per annum from March i, 1887, and that Nelson & Noël, the défend- 
ants below, were the owners of four water bonds of the city of Dallas, 
state of Texas, of the total value of $4,000, which bore interest at the 
rate of 6 per cent, per annum, and were to mature on May i, 1934. 
To each of the four bonds 48 coupons were attached, representing the 
interest to accrue thereon annually. The parties plaintifï and defend- 

1f 1. See Guaranty, vol. 25, Cent. Dlg. g 7. 
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ant, on June 26, 1885, entered into an agreement for an exchange of 

bonds, which was as f oUdws : 

"Philadelphla, June 26th, 1885. 
"Recelved of Chas. S. Hlnchman, Esq. (Leavenworth County Kans. 7s), 
Nos. 64, 65, 66, 67, & 67-6 of $1,000 ea. & No. 31 for |50O;$6500. with 7 % 
Int slnce Mch 1/77— coupon due Sept Ist 1877 on, for whlch we agrée to 
pay you $7,702,50 In Bonds as foUows: 

"4000 Terrell Texas 7s at 95 flat $3920 

"4,000 Dallas Water 6s at 100 " $4000 

$7920 
& différence In cash $217.50 to be paid to us. No 25 Terrell Tex 7s $1000. 
dellvered, balance of Bonds to be sent to you by express charges pald. 

"[Slgned] Nelson & Noël, of St Louis, Mo." 

"Sold to Charles S. Hlnchman for our own a/c the followlng Bonds vlz: 
"$4,000 Texas City of Terrell Water 7s at 95 flat. 
"$4,000 " " " Dallas Water 6s at par flat, 
to be expressed to him by us from St. Louis to-day, charges prepald. For 
value recelved we hereby guarantee the payroent of principal and interest 
thereon to ^ald Hlnchman his heirs & assigns as the same fall due. Witnesa 
our hand & seals thls 26th day of June A. D. 1885. 
"6/26/85. [Signed] Nelson & Noël. [Seal.]" 

The bonds which were referred to in the above contract were ex- 
changed în accordançe wîth the terms of the agreement ; but it sub- 
sequently transpired that under the laws of the state of Texas, as in- 
terpreted by its highest court, two of the bonds of the city of Terrell 
that were delivered under^the agreement were utterly void and of no 
value, and that the remaining two bonds of the same class were illé- 
gal and not enforceable as respects 25 per cent, of the amount thereof. 
Citizens' Bank v. City of Terrell, 78 Tex. 450, 14 S. W. 1003. The 
bonds that were wholly invalid and those that were invalid in part 
not having been paid by the municipality, this action was instituted by 
Hlnchman on the guaranty, and a recovery was'allowed in the sum 
of $3,847.60. _ 

As the case was tried without a jury, and as there is no bill of ex- 
ceptions bringing the évidence before us, or any rulings of the court 
thereon, the sole question for détermination is whether the spécial 
finding is sufficient to sustain the judgment. The substantial objec- 
tion which is urged against a recovery appeârs to be that because no 
judgment could hâve been recovered by Hlnchman against the city 
of Terrell on' the bonds to which thè guaranty relates, because they 
were invalid, therefore he cannot recover against the guarantors who 
stood as sponsors for their payment. In other words, the gênerai 
doctrine is invoked that whatever serves to discharge a contract and 
render it ùnenforceable as against the principal debtor will render it 
unenforce^ble against his surety or One occupying a similar relation, 
like a guai-antor.^ Tied. Corii. Papêr, § 423. Adinitting the gênerai 
doctrine to be as statedj'it has, we think, no proper appUcation to the 
case in \waAv The guaranty hère sued Upon was not indorsed upon 
the bonds; taind executed contemporaneously with their exécution and 
delivery by thç municipality; nor is ît one which rests upon the same 
considération that rjiovéd from theoriginal purchaser of the bonds 
to the city when they were delivered ; but it is a separate and inde- 
pendent contract, made long afterwards, which rests upon a différent 
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considération. Nelson & Noël had acquired thèse bonds and had 
them in their hands for sale or exchange. To induce the plaintiff 
below to buy them and to give them currency in the market, they 
guarantied the payment of the principal and interest thereon. It 
was this guaranty, undoubtedly, that induced Hinchraan to buy the 
bonds, giving in exchange the Leavenworth county bonds vvhich he 
then owned, and the delivery of thèse latter bonds formed the con- 
sidération for the guaranty. The guaranty was a contract collatéral 
to the agreement evidenced by the bonds ; it having been made long 
afterwards for a valuable considération that was in no wise tainted 
with illegality. Probably the guaranty was exacted because Hinch- 
man was aware that the bonds, though apparently valid, by virtue 
of extrinsic facCs attending their issuance that were unknown to him, 
might at some time prove to hâve been issued without the requisite 
authority to render them enforceable against the municipality. It 
was this risk of some unknown défense which he required the guar- 
antors to assume, because they were doubtless better acquainted with 
the history of the bonds than himself; and by the guaranty they 
agreed to assume it. Neither party did anything wrong in entering 
into such a contract, and if it were now held that the guaranty is not 
enforceable because a judgment against the municipality cannot be 
obtained on the bonds, the very object which the purchaser had in 
view in exacting the guaranty would be defeated. Fortunately the 
authorities are abundant that a guaranty made under such circum- 
stances as those disclosed in the spécial fînding, aft'er the bonds had 
been issued and were in the hands of an owner for sale, may be en- 
forced against the guarantor, resting, as such a guaranty does, on 
an independent and valuable considération in no wise connected with 
the original transaction, in the course of which the bonds were issued, 
although the bonds are invalid and not enforceable against the ob- 
liger. Purdy V. Peters, 35.Barb. 239, 248; Veazie v. Willis, 6 Gray, 
90; Mason v. Nichols, 22 Wis. 376; Remsen v. Graves, 41 N. Y. 
472; Jones V. Thayer, 12 Gray, 443, 74 Am. Dec. 602; Railroad Co. 
V. Smith, 27 Mo. App. 371, 378. An indorser of a negotiable note, 
when sued by his immédiate indorsee or by a remote indorsee on his 
contract of indorsement, cannot défend successîully on the ground 
that, because of illegality of considération or other reason, no recovery 
can be had against the maker; and no greater reason is perceived 
why the guarantors in the présent instance, who also made a collatéral 
contract to induce a sale of the bonds, should be permitted to makc 
such a défense. Certainly no public policy is violated in holding 
them liable on the guaranty. 

The judgment below was clearly for the right party, and it should 
be affirmed. It is so ordered. 
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DOUGLAS CO. V. TENNESSEE LUMBER MFG. CO. 

, (Circuit Court of Appeals, Sixth Circuit. October 18, 1902.) 

No. 1,098. 

1. Equitt JuKisDtCTiour— Soit to Enjoin Waste— Adjudication of Titi,e. 

A court of equity bas jurisdiction of a suit to enjoin tbe commission 
of waste ; by the cutting of timber, whjch it is alleged constitutes the 
chlef value of tbe land, and Incldentally for an accounting for waste 
previftUSly committed; and, havlng obtained jurisdiction for those pur- 
poses; ît may détermine tbe question of title to the land, altbough tbe 
plaintlff la not In possession. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Daniel Trigg and S. J, Kirkpatrick, for appellant. 
C. St. John and Thomas Curtin, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

PER CURIAM. Bill and demurrer. The demurrer was sus- 
tained upon the theory that the bill was filed simply for the purpose 
of quieting title. The subject-matter is a large tract of wild mountain 
land, and its value consists almost entirely in its timber. It is alleged 
that the défendant is engagea in cutting down and removing this tim- 
bei', and that the value of the property wrill be ruined if this is not re- 
strained. The prayer is for an injunCtion to restrain waste, for an 
accounting, and that defendant's alleged title be canceled. Neither 
party has any actual possession. The facts stated in the bill and 
the relief sought bring it clearly within Peck v. Ayers & Lord Tie 
Co. (C. C: A.) Ii6 Fed. 273, and the decree dismissing the bill and 
sustaining the demurrer is reversed upon the authority of that case. 

Remand, With directions to overrule demurrer, with leave to de- 
fendant tO ànswer. 



EOBINSON V. CHICAGO CITY RY. CO. et al.* 

(Circuit Court of Appeals, Seventb Circuit. January 29, 1902.) 

No. 810. 

1. Patents— Inpringbmknt^Mold foe Casting Car Whebls; 

Clalms 7 »nd 9 of the Roblnson patent, No. 594,286, covering a mold 
for tbe casting of composite or other wheels, disclose Invention and are 
valld; also construed, and keîd not Infrlnged. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

S. A. McÉliver and James É. White, for appellant. 
C. K. Ofifield and T. A. Banning, for appellees. 

Before JENKINS and GROSSCUP, Circuit Judges. 

PER CURIAM. In the suit below, the appellant alleged infringe- 
ment of letters patent No. 594,286, issued to himself November 23, 

* Rehearlng denled November 15, 1902. 
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1897, and relating to a mechanical combination process for the cast- 
ing of composite or other wheels. The object of the invention is to 
make a composite wheel with the outer portions or sides of one métal 
and the inner portions of another, and, in the case of pulleys, to give 
to the center of the groove of the pulley a hard or chilled surface, 
while leaving the balance of the métal soft. The letters patent con- 
tain ten claims, but it is apparent, from an examination of the record 
now before us, that appellant must dépend upon the seventh and 
ninth claims of his patent alone for the relief sought. It is in- 
sisted, however, by counsel for appellant, that thèse claims must be 
read in connection with the spécification. The seventh and ninth 
claims above referred to read as follows : 

"(7) In combination with a mold for casting grooved wheels, a métal ring 
for forming the grooved periphery of said wheel, and having a radial cavity, 
10, intermediate its faces, to recelve a flUing of sand, for substantially the 
purpose set forth." 

"(9) In a mold for casting composite grooved wheels, the métal ring, 7, 
constructed to fit between the top and bottom of the mold, aud disks forming 
the sides of the wheel, fltted to said ring and spaced apart by the ring to 
receive the métal fllling between them, substantially as hereln described." 

The défense is noninfringement, but must, of course, be considered 
in connection with the entire claims. Upon final hearing the court 
below dismissed the bill for want of equity, but without préjudice to 
the appellant. In the préparation of his record the appellant, al- 
though not an attorney, acted as his own counsel, and on his own 
behalf has furnished a record in this case so unusual, both as to form 
and extent, that the court has been forced to labor and investigate 
the évidence and the patent, unaided by the expert présentation com- 
monly found in patent htigation. He did not avail himself of an ex- 
pert, capable of pointing out the similarities and différences that ex- 
ist in the mechanical art between mechanical devices, nor did appel- 
lant himself disclose a capability of so doing. In dismissing the bill 
for want of equity, but without préjudice, the court below evinced 
a récognition of the failure of the appellant to properly conduct his 
case, and therefore dismissed the bill without préjudice to the appel- 
lant. 

A study of the patent in suit clearly discloses that the appellant 
supposed, when he filed his application for letters patent, that the 
patent carried with it three particular inventions : (i) That he had 
invented an improved method or process for casting composite or 
other wheels ; (2) that he had invented an improved form of mold 
adapted to carry out such improved method or process for casting 
composite or other car wheels; and (3) that he had invented a new 
wheel or resulting product thereby. The above conclusions are borne 
out by the following quotations from the letters patent in question : 

"My invention has for Its objects to provide a method and apparatus 
whereby wheels of varions klnds may be cast In an economical and effective 
manner, and whlch njethod and apparatus are for the most part adapted 
for mabing composite wheels wherein the outer portions or sides are of one 
métal and the Interlor portions are of another métal, cast upon the outer 
portions or sides, aud also to casting a fllling of a certain character in 
grooved wheels." 
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"By my Improved method of procédure and wltli iny Improved form of 
mbld I am riot only able to sueçessfully cast hard métal of high electric 
èdnductlvity, stïch as brass or ébpper, Into tlie groove of au iron trolley 
wlieel, but I am enabled to produce, by castlngj an entlrely new construction 
of troilçy wheel." .! 

"In, çarrylng out my invention as above outlined I employ certain novel 
featurës in ttie construction of tlie mold in addition to what bas been de- 
scribed; * * * Wlth a mold constructed as described there is ample room 
for eseape of the gases through tbe sand fllllngs, and tbe mold is practlcally 
a ventilated mold. I bave found In practlce that perfect castlugs may be 
obtained by a, mold constructed In tbis way, and sucb a mold may be re- 
peatedly used, flnd wheels of any kind turned out therefrom wbicb requlre 
little or no iaifishing." 

The appellant cannot contend, under the patent in suit, as to claims 
7 and 9, that the improved method or process, therein asserted as his 
invention, hâs been infringed; Nor can he contend that the resulting 
product of his process is infringed, because the molds of claims 7 
and 9 are for a spécifie construction only, forming the sole subject- 
raatter ofthes.e claims, and ftirther because he distinctiy indicates in 
the patent in suit that the invention of his improved process forms 
the subject-matter of a sepaîate application then pending, of which 
he gives the sériai number and date, and respecting which he says, 
in the patent in suit : 

"I do not herein daim the construction of a wbeel formed by the mold 
Jnst described, as the same constitutes a part of the subject-matter of an 
application flled on çven date hereWith, sériai No. 622,819." 

The patent in suit, we are convinced, rises to the level of distinct 
invention, in the production of a composite metallic wheel with the 
qualities and characteristics discloised, and by the means particularly 
described and clàimed; but ît is equally clear to us that, as to claims 
7 and 9, the appellant has contented himself with, and has claimed 
only, a particular mechanical form or combination of mold, adapted 
to carry out the improved process and to produce the desired wheel 
product. In f hese two respeéts-^the improved process and the wheel 
product^-the appellant has hiade a substantial step forward in the 
practical eiïectiveness of the molder's art. The difïiculties of appel- 
lant's case do not lie in the question of utilities. 

The défense, itt substance, contend that the métal ring mentioned 
in claims 7 and 9 (in claim 7, as a métal ring for forming grooved 
periphery, and having a radial cavity, 10, intermediate its faces, to 
receive a filling of sand; and in claim 9, as the métal ring, 7, con- 
structed to fit between the top and bottom of the mold) is the entire 
ring, includftig both the inside ring, the sand circles, and the outside 
frame with the radial cavity, 10, and that upon such a construction 
there is no infriftgement. The appellant, on the other hand, insists 
that such IS not the intent of the claims; that the métal ring spoken 
of k the first effort in the art of molding to présent a ring that would 
be nrm and not moved by the pouring in of the métal, and that, 
though appellees do not copy the ring of appellant exactly, they 
névertheless copy this idea, and thèreby are able to produce a mold 
which préserves the center to the wheeL 
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The patent, in this respect, \ve hâve closely studied, and are of 
the opinion that the métal ring of daim 7, with its radial cavity, 
10, intermediate its faces, to receive a filling of sand, when used in 
the mold as described in the patent, tmdoubtedly produces and assures 
a depth of central chill not previously found in the molders' art, and 
that this radial cavity is the essential élément of the claim,— the élé- 
ment that gives to it vitality and value. We are of the opinion, also, 
that the métal ring, 7, referred to in claim 9, and constructed to fit 
between the top and bottom of the mold and the disks fitted to such 
ring, and spaced apart by the ring to receive the métal filling be- 
tween them, are the essential éléments of the claim, — the éléments 
that assure to the mold in question the resulting effect of its construc- 
tion, and give to the wheel a true circle, thus preventing the grinding 
of the wheel necessary in the previous art. 

With claims 7 and 9 thus construed, it is évident that the mold 
used by the appellees does not infringe the patent in suit. The mold 
of appellees is a two-section mold, employing a well-known form of 
chill, made in two parts and lying entirely within the lower section 
of the mold, and not between the fwo sections thereof, while the mold 
of the patent in suit is a three-part mold, having an upper and lower 
section, with an interposed métal ring for forming grooved periphery 
of the wheel between thèse upper and lower sections. There is ab- 
sent from appellees' mold the métal ring, with its radial cavity, 10, 
intermediate its faces, as provided for and made certain in claim 7 
of the patent in suit; and there is absent, also, from appellees' mold 
the métal ring, 7, and the disks fitted to such ring, as provided for 
and made certain by claim 9 of the patent in suit. Nor, in our judg- 
ment, is there a substitution of mechanical équivalents, or of devices 
adapted to perform the duty of any of thèse omitted parts. In reach- 
ing this conclusion we hâve not considered the évidence tending to 
show that the wheel claimed to infringe and the process used in 
its production was in use as long ago as the year 1889, some eight 
years prior to the appellant's patent. 

In view of the mechanical features that distinguish the mold em- 
ployed by appellees from that of the patent in suit, we are constrained 
to hold that the former constitutes no infringement upon the latter, 
as covered by the seventh and ninth claims thereof, and the decree 
of the circuit court must therefore be afïirmed. 
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TJNIÎ(:i:p STATES v. LES HTJEN. and fourteen other cases, 
(District Court. N. D. New York. October 6, 1902.) 

1. AMENS—BXCI.08ION— Province op Courts. 

The power to exclude or expel aliéna, belng one affecting our Interna- 
tional relations, Is vested In the politlcàl départments of tlie government, 
and Is to be regulated by treaty or act of congress, and executed by the 
executive authorlty, except so far as the Judicial department bas been 
authorlzed or Is requlred by the constitution to intervene. 

2. Same. 

The mode and manner of ascertalnlng the fact of cltlzenshlp, as a 
means fOr ^cludlng or expelllng aliens, is exclusively wlthln the power 
of congress, acting wlthin Its constitutional limitations, to détermine; 
and it may vest the power to détermine such fact exclusively In executive 
officers. 

8. Same— Proceedikg for Déportation of Chinbse — Evidence. 

Proeeedings for the ex;clusion or déportation of Chinese aliens under 
the exclusion act are not crimlhal in character, and if the défendants 
therein fallto glve testimony In their own behalf to explain doubtful 
matters pécullarly wlthln their own Itnowledge or to contradict testi- 
mony given against them, such fact may be considered, where the testi- 
mony IB contradictory. 

4. Same— BuRDBS andMeasdrb of Pboof— Satisfaction of Court or Com- 

MISSIONEK. 

The provision of section 3 of the Chinese exclusion act of May 5, 1892 
(27 Stat. 25), fThich places the burden on a Chinese person or person of 
Chlhese descent arrested thereunder to "establish by affirmative proof, 
to the satisfaction of the Justice, judge or commissloner, his lawful right 
to remaiii In the United States," requlres him to produce crédible évi- 
dence sufficleflt to satîsfy the judgment of a reasonable man. considering 
the same fairly and Impartlally. A commissloner may not, arbitrarily, 
caprieiousïy, or against reasonable, unimpeaclied, and crédible évidence, 
which is uncontradicted In Its materlal points, and susceptible of but one 
; fair construction, refuse to bé^sfitisfled; but, on the other hand. he Is 
not bound to be gatisfled by thé 'testimony of a single wltness as to facts 
, which, if the testimony is true, must necessarily be kuown to other ob- 
talnable wltnesses who are not produeed. 

6. Same— Credibility of Witnbsses. 

Whlle It Is Impossible to prescrlbe any flxed rule by which the credi- 
bllity of a wltness Is to be tested, or which shall bind the conscience of 
the court or commissloner, the record should ordinarily disclose to the 
appellate court something to justify the refusai to glve his testimony full 
falth and crédit. 

6. Same — Citizenship of Défendant. 

TJpon the Issue as to the citizenship of a person of Chinese descent, 
évidence from a maie person, not the fatlier, that the défendant was 
bom at a certain time and place in the United States, unaccompanied by 
any détails as to how or why the wltness knows such fact, Is not con- 
clusive on the commissloner or court. 

7. Witnbsses— Ckbdibility 

The crediblllty of a wltness may be affected by circumstances or by 
his own testimony, as well as by contradictory évidence; and the im- 
probability of his statements, or his apparent lack of memory, accuraey, 
or Intelligence, as well as his apparent lack of truthfulness, may justify 
a refusai to accept his testimony as satisfactory, even though uncontra- 
dicted. 

13. Citizenship of the Chinese^ see notes to Gee Fook SIng v. U. S., 1 
C. C. A. 212; Lee Slng Far v. U. S., 35 C. O. A. 332. 
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S. Proceedings for Déportation of Chinese— Credibilitt of Witnesses— 
Intbrest. 

The mere fact that a wltness for the defendaut In a proceeding for 
déportation is himself a Cbinese person does not render liim an interested 
witness, within the rule which permits interest to be considered as a 
discrediting circumstanee. 

9. Same— Chinese Witnesses. 

In proceedings trader the Chinese exclusion aet, the testimony of Chinese 
witnesses, unlvuown and coming from a distance,— especially that of for- 
eigners,— may he regarded as more or less -wealj; and, when contradicted 
or really discredited in any of the modes recognized by our law, the com- 
missioner is justifled in regarding it as insufflcient, standing alone, to 
convince the judiclal mind, where he acts from a fair conviction that 
the case Is not made ont; and In such case the appellate court is not 
warranted in reverslng his flnding. 

10. SaMB— SUFFICIEKCY OF EtIDENOE. 

Evidence considered on appeal from the décisions of a commissioner or- 
dering the déportation of Chinese persons, and such orders affirmed. 

Appeals from Orders of Déportation by United States Commission- 
ers. 

United States v. Lee Huen, alias Ui Lee Huen. 

This case présents the questions: (1) Was the évidence given by the de- 
fendant, who had the burden of proof, sufficient to demand a iudgment that 
he was born in the United States? And If so, (2) was the évidence given on 
the part of the United States sufficient to ovcrcome that presented by the 
défendant? And (3) on the whole évidence was a case made establishing the 
defendant's right to be and remain in the United States? The défendant ad- 
mitted that he is a Chinese person, and not a member of the exempt classes; 
that he came luto the United States from the dominion of Canada on or about 
July 21, 1902, and was apprehended as stated in the complaint and waiTant. 
The défendant was not sworn, and there is no évidence showing the point of 
hls entrance, or the eircumstances attending it. The défendant called Ui 
Jee, a Chinese person, and the United States called Tow Dong, a Chinese 
person. Thèse were the only witnesses sworn, and both gave their évidence 
through an interpréter. Thirty days intervened between the examination 
«f Ui Jee and that of Tow Dong. The substance of the testimony of Ui 
.Tee is: That he is 57 years old. Has been in the United States 28 years. 
Came from China with hls brother and wife, and landed at San Francisco. 
Went thence in 3 or 4 days to Colfax. That this défendant was born there 
to his brother and wife. That witness remained at Colfax 18 years, and 
then, with his said brother and wife and this défendant, returned to China, 
where witness remained about a year, when he came again to the United 
States, and now résides on Park avenue, New York. Says Colfax had a 
Chinese population of several hundred, and lie cooked for Wing Ling, and 
that his brother was bookkeeper for same man. Has never seen hls brother 
since leaving Colfax. Does not know whether he is livlng or dead. Sister- 
in-law never writes him. Was surprised to find this défendant In the United 
States. Found it out by a letter from him written from the jail at Malone 
and sent to Hom Mon Kip, who llves in laundry with witness, and who has 
been known to him a year. Says Hom Mon Kip dellvered defendant's let- 
ter, but it was not produced. No explanation is given why the défendant 
wrote Hom Mon Kip instead of his uncle, the witness, or how défendant 
came to know him or of him. This person was not called as a witness. 
This complètes the defendant's case. ïhis witness was not impeached, and 
there is nothing against his character. His appearance and manner of testify- 
iug were good, so far as appears on the record. It does not appear that 
he hesitated or showed bias or interest, except that of relatlonship. He 
gives none of the particulars or eircumstances attending the alleged birth of 
the défendant in the United States, nor was he questioned on this eubject. 
The goyernment then called Tow Dong, who^ according to hls testimony, 
lives at 16 Pell street, New York, and has been in the United States 28 
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years, and Is 42 years of âge. Landed at San Francisco, Cal., Tera-ained S 
or 4 days, and went thence to Colfax, where he remained 18 years, cooking 
and âolBg odd Jobs. Says population of Oolfax was five or six hundred wliite 
people and a few Chlnese; that he knew the witness Ui Jee In China, who 
Is an uncle of hls by marriage; that they came to the TJnlted States together 
on same beat; that TJl Jee was married before he came to the United States, 
but hls wife did net corne over with him, and ueither witness had any 
relatlT^ on. the boat that brought them over; that Ui Jee had no brother 
who came wlth them. Says he and Ui Jee went to Colfax together, and came 
from there tp New York together; that UI Jee had no brother in Colfax, 
and bas never been back to China. He gives particulars of their résidence 
in Chipa whlch are not contradicted. He was subjeîted to a rlgorous crcss- 
examlnation, but nothing was developed affeeting his gênerai character, îuid, 
from th§ record, nothing can be said agalnst his appearauce and raanner 
of testifying. In some collatéral matters he did show lapse or want of 
memory, and thls somewhat weakens hls testimony. The testimony of Ui 
Jee Is weak and unsatlsfactory, in that it does not give any of the circum- 
stances attendjng the birth of the défendant. Was the witness présent in the 
same house, or, if not, where was he? Did n physician or midwlfe attend. 
and if so, who? He Is squarely contradicted by Tow Dong on the mateiial 
points of the case, elther directly or Indirectly. If the brother and wife of 
Ui Jee did not come over as stated, then their son, the défendant, was not 
born in the United States at the time and place mentioned, and no évi- 
dence of hls blrth in this country has been presented. If Ui Jee has not 
been back to Ghlna since he came over, 28 years ago, he did not see the 
défendant in China. The discussion of the légal principles controltmg this 
and other cases wlll be reserved untll the facts of such cases hâve been 
stated. 

United States v. Chan Hin, alias Chin Hen, 

The question In thls case is whether or not the défendant'» name ts Chin 
Hen, and he Is the partner of that name In the Chlnese mercantile flrni of 
Sun Kwbng On & Oo., doing business at 33 Mott street, New York City. 
The défendant Is a Chlnese person, and not claimed to be a citizen of the 
United States. It Is claimed that he is a merchant and a member of the 
firm named, and not a Chlnese laborer, and hence entitled to be and romain 
in this couatry. Two or three wltnesses state more or less positivoly that 
they know Chin Hen, hâve seen him working with the flrra at its place 
of business, 33 Mott street, City of New York, and that he was recognized 
as a member of that flrm. They claim to identify this défendant as that man. 
Other wltnesses, with equal, if not greater, positivcness, assert that they 
know the défendant, and identify him. One says he knew him in China, 
.ind knows him hère,— polnted him out in court; that his name is Moy Pin 
Kong, and that he is a son of Moy Nal Pok, well known to him; that défend- 
ant went by that name (Moy ' Pin Kong) In China ; that défendant stated 
to him a few nionths since, prier to the commencement of thls proceeding, at 
Malone, that he ytus ordered depprted, and must go back to China. The 
évidence shows that when a Chlnaman marries he changes lus name, taking 
that of the wife, but does not changé hls surname. No attempt w&s made 
to explaln whéh or why défendant changed his name. If he ever did. Another 
witness says defendant's name is Moy Biug Keong, and hls father's name is 
Moy Nai Pok, and that he knew him (défendant) in Worcester, Mass., where 
lie was à laborer in a laundry, and also knew him in Boston. The défendant 
was not sworn. If the défendant is in fact Chin Hen, member of the flrm 
mentioned, the fact was susceptible of overwhelming proof by witnes.ses liv- 
ing and doing business in the clty of New York, and ample time was given 
for the production of such wltnesses. The difCerence in the spelling of de- 
fendant's alleg?;3 WWe, as given by the wltnesses mentioned, Is not material. 
Such dlffer^npefe, are not at ail unusual. The évidence given by the wltnesses 
who claimed to fdentify the défendant as Chin Hen, member of the mercantile 
firm, is not strbiig or neeessarlly convincing. Two, at least, showed an In- 
terest suflBcient to seriously Impair their credibility as wltnesses in this case. 
It is not at ail improbable, and the évidence wlll Justify the conclusion, that 
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this so-called Chin Hen, the défendant Moy Pin Kong, or Moy Blng Keong, 
is not a OWnese merchant, or the Ohinese merchant Chln Hen, if there be 
one, but a Chinese laborer working at the laundry business, or as a belper 
in any business wherever he goes, and that he passes hlmself ofiC, and îs 
passed off by his eountrymen, as a member of the firm, for the purpose of 
keeping him in the country. It may be that he was in the store ut Mott 
Street, working at packing goods, etc., as mentioued by his ^/v'itnesses ; but if 
he is Chin Hen, the merchant, and a member ot that firin, wliy v;as he in 
Malone, as described, confessing his judgmeut o£ déportation; why in Wor- 
cester, working as a laundryman; why in China wirh nnotUer family name; 
and, flnally, why was not an effort made to contradict or discrédit tliis testi- 
mony? Was not a question of fact, on contradictory and conflicting évidence, 
fairly presented? Oan it be said the flnding of the commissioner was 
against the weight of évidence? Was not the détermination of the credibility 
of those witnesses for the commissioner? Is there anything that suggests 
he acted capriciously or arbitrarily, or was swayed by préjudice? 

United States v. Fong Ham, alias Ho Fong Sing, and Yee Yim, alias Ho 

Yee Duck. 

It was conceded that the défendants are Chinese persons, not members 
of the exempt class, and that they came into the United States from the 
dominion of Canada, as charged in the complaints and warrants. The only 
question presented is the sufHciency of the évidence to satisfy the commis- 
sioner that the défendants, who claim to be brothers, were born in the 
United States. Only one witness, a Chinese person born in China, an alleged 
uncle of the défendants, gave testimony. He says: "Am 30 years old. Hâve 
been in the United States 23 years. Came from China with my brother 
and sister-ln-Iaw [this brother's wife, presumablyl, landed at San Francisco, 
and remalned there ten years, at 503 Dupont street," and while there tlie 
défendants were born, and are nephews of the witness. It is ?eft to con- 
jecture whether or not they are the children of the brotlier who came over 
with him; whether or not the sister-in-law who came over at that time la 
the mother. Says that at the end of the 10 years he returnod to Ohina, and 
his brother, sister-in-law, and the défendants went with him. Witness re- 
mained in China one year, then returned to the United States, landed at San 
Francisco, where he remained five days, when he came on to New York, 
where he remalned 10 days, and then went to Brooklyn, where he remained 
8 years, and then returned again to China, and remained 1 year. States that 
he saw the défendants there daily during that year. The witness then re- 
turned to Brooklyn, and bas resided at 457 Central avenue, Brooklyn. Says 
the boys, Ho Fong Sing and Ho Yee Duck, identifying the défendants iu 
court, are the same persons who were born in Dupont street, San Francisco, 
Cal., and the same he saw in China, as stated. On coss-e.Kami-iation, says 
he lived at Ho Uk with his father and this brother before he (ïrst came to 
the United States, and attended school two years. The brother iiuirried 
Wong She, who lived at Wong Uk, two-thirds of a mile from his father"» 
home, but witness does not know whether she had any brothers or sisters. 
In China he knew Ho Sew, Ho Lew, and Ho Fat, aged 14, 12, and 13 years, 
respectively, but remembers no other persons he knew in China. He gives 
the day, hour, and minutes of his leaving home, ai'rival In Hong Kong (ex- 
cept the day and minute), and arrivai in San Francisco (except minutes). He 
then says he and this brother (alleged father of défendants) ran a store at 
Dupont street those 10 years, and that he (the witness) had $300 in the firm, 
which he borrowed from a friend. Ho Kong, who came with him from Ohina 
to the United States. He had failed to recall the existence of this financial 
friend and backer of his childhood when asked to give the names of persons 
he knew in Ohina. He names the firm of Hop Lung. on Dupont street, but 
forgets the address, and cannot remember the name of any other firm or the 
location of any flrm in Dupont street, except his own. Says he seidom 
went eut, and does not know or remember the streets running parallel with, 
or those crossing Dupont street, although he was doing business in the 
store No. 503 Dupont street, buying and seiling goods and cooking, ail the time 
while he grew from 13 to 23 years of âge. Does not remember the par- 
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ticulats of:^!» atrlval In Xew York and Brooklyn. He does not state, and 
no one aëked; the âges oftàei défendants, or as to any of the circumstances of 
their birtiï or llfe In San Francisco. Ail thls évidence amounts to is that the 
défendants enter the United States from Canada and are arrested. A 
Chlnese person from Brooklyn, whose gênerai charaeter Is not impeached or 
questloned; daims to be their uncle, and says they were born in Dupont street, 
San Francisco, Cal., at some time durlng the 10 years following the coming 
of their parents to the United States, and went with their parents to China, 
where they were seen by this uncle every day for a year on a visit he made 
to his liàtive land eight years later. This witness exhibited such a vivid, 
spécial, and remarkable memory as to some things, and such an absolutely 
blank memory as to others he would naturally observe and remember, that 
the commlssioner doubted his truth and veracity, and held that his testimony 
did not establish to his satisfaction that thèse défendants were born in the 
United States. Does It estabUsh the asserted fact? The record discloses no 
évidence to the effect that the finaneial precocity of the Chinese race gen- 
erally, or of this witness in particular, justifled this alleged loan of the $300 
to a boy of 13, who had no property, so far as appears, gave no security, had 
no business expérience, and only two years' sehooling. .On the other tiand, 
it may be urged with great force that this boy's friend had the right to let 
him hâve the money; that the sum is not large, and that such acts of 
friendshlp, even towards boys, are not uncommon; and that the story is not 
improbable. This story, however, did not relate directly to the point in issue, 
but to a collatéral matter, and same is true of the rather remarkable exhibi- 
tions of memory and want of memory in the witness. May the évidence of a 
witness be disregarded when the only diserediting features are of this nature, 
and appear in a detailing of such collatéral matters? Does the law compel 
the commlssioner to be satlsfled with such évidence, aijd may or ought the 
appellate court to reverse the judgment of the commlssioner who acted 
thereon? Had the défendants produced no évidence, judgment of déportation 
would hâve foUowed of course. Having presented some évidence, which Is 
discredited only as stated, the question is, was the commlssioner bound to 
be satisfled therewith? 

United States v. So Ho Lung (2d), alias Chlng So Ho Lung (1,290), and Wong 
Hum, alias Ching Wong iOem (1,329). 

Admitted that défendants arc Chinese persons, not members of the privi- 
leged classes; that they came Into the United States from the dominion of 
Canada, and were duly apprehehded, as eharged. The only questions to con- 
sider In this case are the credlbility of the défendants' witness Chong On, 
and the suffieienCy of the identification of the défendants made by him. No 
other witness testifled. Chong On is 43 years old. Has been in the United 
States 24 years. Came from China with Chong Sew and Chui See, his 
brother and sister-ln-law. Landed at San Francisco, and was there for 14 
years, living at 503 Dupont street. Says the record: "Did Chong Sew havé 
any children born in San Fï'ancisco while you were there? A. He had two, — 
Chong So Ho Lung and Chong Wong Lem. Q. Are those the two défendants 
In court? A. Yes." Witness went to China at the end of the 14 years, and 
remalned a year. Came back to the United States, and has been in New York 
9 years. Says Wong Uem Is' 20 years of âge; the other, 22. For 9 years 
te had not seen them, until he saw them in court at Malone. Hence one was 
11 and the other 13 when he last saw them in China. The last question on 
the direct examination of this witness was: "Are the défendants in court, 
Chong So Ho Lung and Chong Wong Lem, the same boys that were born 
at 503 Dupont street, and that you took home to China with you? A. Yes; 
the same." No more leading and suggestive questions could hâve been asked, 
bwt no objection was made. It is évident the witness assumed the défendants 
were présent 3n court, expccting to be identifled by him, and that he was 
there for the purpose of making the identification. When the witness reàched 
Mâlorie, and whether or not he had had an opportunity to see and identlfy 
the défendants before going to the court room, does not appear. If he had the 
opportunity, and did not avail himself of it, the claim may fairly be made 
that he was willing to testify to their Identity in ail events. The record does 
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not show whether other Chinamen were In the room. In any event, In the 
flrst instance the défendants were pointed ont to the witness by their counsel, 
and the suggestive question quoted aslted at the same time. No other 
answer -would be expeeted from a witness brought there to identify the de- 
fendants. On the cross-examination, when counsel for the government came 
to the question of identification, this took place: "Q. Which is the défendant 
that has a scar on his face? A. I don't remeniber any scars. Q. Didn't 
hâve any scars when you last saw them? A. I don't remember anything 
about it. Q. You don't remember mucli how they looked when you last 
saw them, do you? A. I cannot remember their faces very well. If I saw 
them, perhaps I would remember them; perhaps not. Q. You are not very 
sure about it? A. I cannot describe their faces. If I saw them, I would 
remember them. Q. They hâve changea a good deal in 9 or 10 years, haven't 
they? A. They hâve changed somewhat, and perhaps I cannot recognize 
them. Q. You are not perfectly sure that you would be able to identify 
them? A. I am not positive." Redirect: "Q. Point out the défendants. A. 
(The witness did this by touehing them.) Q. Would you know them in a 
thousand? A. I would remember." Recross: Denied having seen them in 
the jail, or before seelng them in the courtroom. "Q. And the flrst you saw 
of them was when you saw them sitting on the bench hère? A. I recognized 
them as I came into the room. Q. You haven't spoken to them,— haven't 
said a word to them? A. Not a word." Remembering that this witness Is 
the uncle of the défendants, if they are the children of his brother. as witness 
clalms, and that he had not seen them in 9 years, we are somewhat surprised 
that, when he found them under arrest and in court, he did not at once 
speak to them, if he recognized them when he came into the room. Did he 
recognize, but neither speak nor attempt to speak to. his two nephews, imder 
thèse circumstances, after 9 years' séparation? Strangers to ail about them, 
in a land far from home, confronted by their uncle, who gives no word or 
sign of récognition or sympathy. The défendants, so far as appears, did not 
recognize their uncle. This identification did not satisfy the commissioner. 
The witness hfid previously shown a very weak or nonretentive memory as 
to Dupont Street, where he resided 14 years, and could only remember two 
persons, aside from his father and brother, lie knew in China when he left, 
at the âge of 19 years. At that âge he must hâve known scores of people 
at his home in China by name, and that he forgot ail but two in 24 years, 
and still could remember and identify thèse two boys, whom he had not 
seen in nine years, and who must hâve changed greatly in size, action, 
expression, and appearance, is hardly crédible. Such évidence cannot be 
said to compel the mind and judgment of an intelligent man, acting judiclally, 
and required by law to be satisfled, or to hâve the fact proved to his satis- 
faction, to aceept the identification, or believe thèse défendants were born in 
the United States at the times and place mentioned by the witness. It may 
be urged that to give to this évidence the effect claimed would enable nearly 
every Ohinese laborer in the Ohinese empire, between the âges of 10 and 30 
years, who cornes to this country, to establish in court tliat he is a citizen of 
the United States, and évade the law altogether. But be the resuit what it 
may, rules of évidence established by the décision of the courts and by 
statute, if any, must be applied and adhered to. 

United States v. Wong On, alias Chin Wong On, and Chin Yuen. 

This appeal présents the single question whether or not the commissioner 
was bound to aceept as true the testimony of a single witness, Chin Way 
Soy, a Ohinese person 50 years old, now llving in the United States, who 
testifies that he has been In the United States 27 years, and is the uncle of 
the défendants, sons of an older brother, aged 22 and 25 years, respectively, 
and that they were born in a shoe factory on McComb street, San Francisco, 
and went to China about 16 years ago. The witness also states that about 
21 years after flrst coming to this country he went to China, and saw thèse 
défendants there frequently during the year he remained. He states that 
he is only visiting in New York City; has worked but very little; works 
with friends; has no steady résidence; sleeps wherever he Works, and works 
wherever he sleeps; and lives in Chinatown, New York City, mostly. Says 
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he H^efl at 85 McOomb street, San Francisco, 9 years, and on Dupont Street 
for 5 years. Cannot remember the number, does net remember the years he 
left eitber street. Does not know the name of a single store on Dupont 
Street, «r of any store in Clilnatown, San Francisco, and does not know any 
persons wlio lived in San .Francisco when he left there. His story is hazy and 
unsatisfactory in some other partlculars. We hâve hère a strange, and, in 
a sensé, n tramp, Chlnaman, who, testlfyhig to the birth of two ehildren in 
San Francisco at the times and place mentioned, fails to remember other 
facts as to collatéral, but Important and pertinent, matters, which he must 
hâve known if he was there as stated, and which he must remember if he 
has sufflcient mlnd and memory to recall the birth of and identify the de- 
fendants. The collatéral matters referred to are important and pertinent on 
the question whether or not he was at San Francisco, as stated by him, 
and could hâve known of the birth of thèse défendants, and also on the ques- 
tion of his memory geuerally. 

TJnlted States v. Chin How (1,379) and Chin Tung, allas Chin Tank (1,380). 

Only one witness was sworn in this case; It havlng been admitted that de- 
fendants are Ohinese persons, not members of the exempt class, and that 
they came Into the TJnited States f rom the dominion of Canada, and were 
apprehended, as eharged. Is this testiraony, given by the alleged uncle of the 
défendants, so eontradlctory that the commissioner was justified in holding 
that the birth of the défendants In the United States had not been proved to 
his satisfaction? Sam Sing (Chin Sam Sing), a Chinese person, says he is 
45 years old; lives at 14 Main street, ïonkers, N. Y.; has been in the TJnited 
States 25 years. Says on direct examination that he landed at San Francisco, 
where he remalned 3 months. when he went to Chico, where he remained 10 
years. From there went to San Francisco, and remained 1 year, after which 
he came on to New York, where he remained a year and a half. Then 
went to Ghlna for 1 year, returned, and has been in Yonkers since. Has been 
in Yônkers 6 to 7 years. This tlme, allowlng 3 months for travel, makes 
only 21 years. The witness says the défendants were born In Çhico, and that 
Chin How is 24 years of âge, and Ohln Tung 23. Says the boys were in 
Chico when he left; that he saw them in China on his vislt there; that 
his older brother wrote hIm the boys and thelr father and mother returned 
to China soon after witness left Chico. Says the défendants are his nephews, 
ehildren of his older brother. On his cross-éxaminatlon he repeated in détail 
his places of résidence in the United States, and the time he lived in each 
place, wlthout variation, and stated that he had not lived in any other 
place in the United States. There Is nothing in the évidence given by the 
witness that discrédits him in any way, except this variance between the tlme 
of his being In the United States, 21 years,! allowlng 3 months for travel, 
and the âges he glves the défendants, 23 and 24 years, respectively. He testi- 
fles to the last faet (that of âge) as positively as to the former facts (those 
of his résidence in this country). If the défendants were born in Chico, 
Or elsewhere thah In China, 23 and 24 years ago, the witness was in China 
at the tlme, and cannot know the fact testifled to by him. If they were 
born In Chico when the witness was there, they are not of the âges sworn to. 
It cannot be law that the commissioner was bound to find that this witness 
was mlstaken merely as to the âges of the défendants, or as to the tlme he 
had been In the United States. The discrèpancy may arise from an honest 
error of the witness, from his ignorance of the facts, from his inability to 
add or subtract, or from his want of truth and veraclty. This court wHl 
not undertake to guess where the truth Is. It was for the défendants to 
prove the facts. The record shows that attention was sharply drawn to this 
discrèpancy, and that no substantial effort was made to correct or explain. 
Was not the commissioner .lustlfied in holding that this testimony given by 
the alleged uncle, and entirely unsupported and uneorroborated, was too 
weak, uncertain, and eontradlctory to establish to his satisfaction that thèse 
défendants were born in the United States? 

United States v. Wong Ching, alias Jung Wong Chong (1,382). 
Only one witness was sworn In this case. It stands admitted that the 
défendant Is a Chinese person, not of the exempt class, and came Into the 
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TJnited States from the dominion of Canada, as charged on the record. The 
testimony of the witness Is so uneertain and contradictory that no court 
would be Justlfled In acting on It to the préjudice of the rights of the 
United States; and even If we conelude that the witness intended to testify 
that he Is the uncle of the défendant, and that the défendant is the son 
of the brother of witness, the failure of the défendant to procure the évidence 
of his f ather, who at the time of the trial was in San Francisco, and who must 
know ail the facts, is fatal to his case. The right of a Cliinese person to 
remain in the United States as a citizen thereof Is of sufflcient importance 
to require the production of substantial obtainable évidence from thoso 
who must linow the facts, when such right is challenged by the law. At the 
close of the cross-examination of the witness the defendant's case was so 
weak that clearly further évidence was required. The witness testified on 
liis direct examination that he came to the United States 28 years ago wlth 
his older brother and sister-in-law. His couhsel immediately asked this 
question: '"Did your older brother and your sister-In-law hâve any children 
born in San Francisco?" The answer fs: "No. Q. What was your father's 
name? A. Jung Kun. Q. Did Jung Kun hâve a son born in San Francisco? 
A. After one year in the United States, one son was born to them. Q. What 
was his name? A. Jung Wong Chong." He th«n says the défendant is 
that child, and that he (witness) returned to China with the défendant and 
his mother, and that witness remained there two years. In court he claimed 
to Identify the défendant as the same person born in San Francisco. The 
direct examination left the évidence in this shape. On cross-examination 
the witness states where he lived in China (Kut Chai), and then: "Q. What 
was your father's name? A. Jung Fonf, a f armer. Q. What is your broth- 
er's name? A. Jung Kun. Q. Did you hâve any other brothers? A. No. 
Q. Where does he llve? A. He is in San Francisco at présent. Q. Where 
did he live in China? A. Kut Chai." Brother always lived there with 
his father before coming to the United States, 28 years ago. Then: "Q. 
What 3 persons did you know in this village in China [Kut Ohai] when you 
left there? A. Jung Choy, .Tung Sze, Jung Sing. Q. You dldn't know any 
others that lived in that village. A. That's ail." As the witness was 15 
years of âge when he left Kut Chai, a village with a population of 150 
persons, it is hardly crédible that he knew 3 persons only. States he went to 
school one year. Some other scholars, "but I didn't know them." Says, also, 
he never went outside the village where he lived until he left for this coun- 
try. He also states that after they reached San Francisco his brother and 
wife lived in the second story — no one else — at 511 Dupont street; witness 
in first story, same house. Third floor used as a warehouse. Only remembers 
that one place in San Francisco, although he lived there 16 years at same 
number. Knew no other person who lived there in San Francisco. Lived 
there 1 year before this défendant was born. Never went upstairs until the 
child was born, when he went up with food. Thèse statements and other 
inconsistencies and contradictions made it impossible for the commlssioner 
to believe the testimony of the witness relating to the alleged birth of the 
défendant In San Francisco. As matter of fa et, who would? As a matter 
of law, was he obligated to be satisfied with this improbable statement? 

United States v. Yet Sang, alias Wong Yick Song (1,227), and Fong John, 
alias Wong Fong Chun (1,221). 

The only question in this case is, were the défendants born in the United 
States? If so proved, the défendants are entitled to a reversai of the judg- 
ments and to be discharged. Tong Yuen, for défendants, says they were 
born in Austin, Nev., 22 and 17 years ago, respectively, and are children of 
a brother of the mother of the witness. Lee Huen, for the government, says 
he is first cousin of Tong Yuen; knows the famlly; tells how and why. 
when and where, he knew them; and that his mother and Tong Yuen' s 
mother were slsters, and the only children, and had no brother or brothers; 
no boy in the family. It foUows that the whole story of the défendants' 
only witness is discredited to an extent, at least, and that serions doubt, to 
say nothing further, is created as to the truth of his statement regarding tlie 
birth of the défendants. Was not the commlssioner justifled in declding that 
118 F.— 29 
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suen etldenceflld satisfy hlm< "when in fact it did npt? : The government 
WitnosS'îWâw longer Jû China, and linew moat about the f amily. 

United States v. Soo Hoo We (1,236) and C!hbng Jack, alias Soo Hoo Chong 
, ,,;„ „,'- ei; :îj,, / ■ , , . Jaclî (1,229).; 

Thé OBljf (question in dispute Is, were the i défendants bom In the United 
States? BeÉeDdants called tieeFook, and the government called Fun Tang. 
Thèse witnesseâ flatly contradicted each otter on the main issue, and then 
the defenôants called Frank iO. Parts, born in China, who contradicted Fun 
Tang as to the population of Sun Nieng, China. The commissioner and this 
court can place as much confidence In the one •witness as In the other on the 
main ; issue. The défendants did not, on the whole évidence, make their 
case. 

United gtates t. Ah Wlng, alias Chun Ah Wing (1,303), and Bak Hen, allas 

Chun Bak Hen. 
Moy Tong says défendants : were born in the United States. Moy Gop 
Jung, a relative of the family by marriage, testifies for the government to 
matteM: which, if true, demonstrate that Moy Tong's statement Is not true. 
Neithec rWltness is seriously discredited, exeept by this flat contradiction. 
Olearly, the défendants did not make their case. 

' United States v. Jung Leç (1,330) and Lee Gung (1,331). 

OoBcéded that the défendants are Chinese persons not members of the 
exénit)tèlassr and that they came into the United States from the dominlon 
of Caâada:, find Were apprehended, as chargea. It is contended that inasmuch 
as thé oSly Witness In the case, Young Sue, gave direct and positive testi- 
mony thât the défendants, Jung Lee and Lee Gung, were bom in the United 
States, and làter were seen by hlm in China, and are now identifled by the 
wlthess, ànd he is not impeached ot discredited, exeept by some contradic- 
tions in hls testlmony, clalmed to be either errbrs of the stenographer in re- 
portlng thé -testlmony, or the résuit ùt a prolonged and severe cross-examl- 
nation, or the errer bf the interpréter, or errors of computation hastily made, 
thé commisBloner should hâve held, and the court should now hold, that the 
défendants establlshed their case, and sustained the burden of proof whlch 
the law castàron them; that the refusai to so hold was an errer of law. 
The facts teàtifled tô wlU be stated fully, as the question is an important 
one, and ought to be settled, for the guidance of commlssioners in future 
cases. Young Sue, through an Interpréter, says, in substance: That he llves 
at 648 Bedford avenue, Brooklyn. Has been in the United States 25 years. 
Landed at San Francisco, and rématned 1 day, when he went to San José. 
ànd remalned thète 10 years. : That hé then returned to China, and remained 
5 years, when he returned to New York, where he has llved 10 years. "Q. 
Do you know the défendants, Jung Lee and Lee Gung? A. They are nephews 
from an older brôther. Q. Do you know where they were born? A. San José. 
I doh't remember the street or number." Their father's name is Young Lum, 
a f armer. Says he (the witness) was llvlng in San José with his brotber and 
sister-in-law when défendants wére born, and saw them there frequently. 
"Q. Did you see them afterwards in China? A. I saw them there." Says 
Jting Lee is 22, and Lee Gting 24, years of âge. "Q. How old was Lee 
.Tung when you saw hlm last in Cîhina? A. Nlne. Hâve you seen the de- 
fendants slnce they left San José? A. I saw them again in China." Then 
says that hls brother and sister-in-law came to the United States with him, 
but does not at this point state when. This closes his direct examination. 
Oross-examined, he gives his father's name and business, and his brother's 
name and place of, résidence when in China, and states that this brother 
llved With the father up to the time he came to the United States, including 
the f ew months after he was married, whlch marriage took place before he 
came to the United States. Glves the population of the village where they 
lived, andi names Young Hin Wah, Young Hin Nam, and Young Hing Fuy 
as the only persons he can remember who were living in that town at the 
time he (witness) lived there. Says he was 11 years of âge when he left 
China, and glves the âges of the Yoiings, and repeats that they are the only 
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persons he knew in China. Gives the tlme, with exactness, when he left 
hls village in China, and when he arrived in San Francisco. Does not claim 
to remember some otber minor matters. He states that his brother and sister- 
in-law came to the United States with him, and says his brother married 
Jee She. Gives the names of villages near his home in China, and the dis- 
tances thereto. Says he stayed in San Francisco on his flrst trip one day. 
"Q. What time of day did you leave San Francisco to go to San José? A. I 
don't remember. Q. Was It in the attemoon or morning? A. Morning. Q. 
Don't you remember about what time it was? A. 6 a. m. Q. Are you sure? 
A. Yes; no mistake." He then describes the joumey to San José, and what 
he did there. "Q. How many years had you lived there before Lee Gung 
was born? A. Seven years; Jung Lee, six years. Q. After you lived in San 
José 10 years, where did you go? A. New York. Q. How many years did 
you live in Xew York? A. Ten years." Says he then went to China for flve 
years. Is now living at 648 Bedford avenue, and has three years. Before 
that, lived at Third avenue, Brooldyn, for three months, to best of his recol- 
lection. Before that, at 823 Fulton street for one year, and before that two 
months in Ohinatown, New York,— 32 Pell street. Before that, three months 
at Forty-Second street, New York, and before that does not remember. 
Thèse are the only addresses in New York he remembers, and does not re- 
member how long he stayed at other places slnce his return from China. 
Works at laundry business. He then states on redirect the flrst boy was 
born three years after he flrst went to San José, and second flve years there- 
after. "Q. How old were thèse boys when you left China to come to the 
United States the last time? A. One was seven, the other nine." In this 
testimony we flnd many contradictions. Are they material, and of such a 
nature as to afCect the credibility of this witness. He says he left China at 
the âge of 11 years, and flrst says that Lee Gung was born 7 years thereafter, 
when witness was 18 years of âge; Jung Lee 6 years thereafter, or when 
witness was 17 years of âge. He does not say he was présent at their birth, 
or how he knows the fact. Accordlng to his statement, he remained three 
years at San José after Lee Gung was born, and then went to China and 
remained 5 years, and therefore Lee Gung was S or &— he says 9— when 
witness left China last. But if Lee Gung was born 5 years after they went 
to San José, then he was 5 when witness went to China, and 10 when he 
left, and witness made an error of 1 year In giving the âge. He stated dis- 
tinctly on the cross that Lee Gung was born 7 years after they went to San 
José, and où redirect changed to 5; evidently endeavoring to correct the 
discrepancy his testimony exhibited If the boy was 9 when he saw him In 
China. He was In error In either event. This error of figures alone does 
not necessarily indicate a purpose to misrepresent. The witness gave no 
reason for changing the tlme of the birth of défendants. There was also 
a serious conflict between his direct and eross-examination as to where he 
lived and where he went on leavlng San José. On the direct he went from 
San José to China, while on the cross-examination he went from San José 
direct to New York. His Inability to aceount for himself in New York during 
6 of the last 10 years is also a fact of importance; also his lack of memory 
regarding persons In China. His inability to remember the street on which 
the défendants were born may indicate either ignorance of the f acts or failure 
of memory. The witness, now 36 years of âge, stated that he could not re- 
member the time of day he left San Francisco for San José, but, on being 
pressed, perhaps thinking it would help the case, testifled that it was at 6 
o'cloek in the morning,— "no mistake." True, he may hâve recalled that fact, 
but it was for the commissioner to judge the truth of the witness. The 
commissioner saw this witness, and observed his manner and appearance, 
and can it be said that this testimony is so conneeted ■ and straightforward 
and evidently reliable that the commissioner was not justifled in refusing to 
aceept it as satisfactory évidence that thèse défendants were bom in the 
United States? Are boys of that âge likely to know of the birth of nephews, 
and remember about it, when they cannot tell the street or number where 
the event occurred? Is it unfair to suspect that his failure to state where 
he has lived in New York for 6 years and 6 months since his return from 
China is not due to failure of memory, but indicates want of truthî The 
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testlmony of the wltness does BOt show that he knew anytUng of the actual 
birth bf those children. Hls knowledge an that subject must hâve been 
largely héârsay. Was not a question of fact for the détermination of the 
commlss^ner presented? Does not thls testlmony Itself créa te such a doubt 
of Its triith or rellabllity that reasonable and prudent men are justified in 
refusliig to àccept It as satlsfactory proof of the fact sought to he estahlisbed? 

United States v. Yee Min, allas Cîhln Yee Min (1,309), and Chln Eock Ting, 
alias Ohln Pak Tlng (1,306). 

It havlng been admltted that défendants are Chlnese persons not of the 
exempt class, and that they came Into the United States from Canada, and 
were apprehended, as chargea, Low Mlng, for the défendants, testifles that 
def endatità' are children of hls older slster, and were bom at San José, Cal.; 
that onô is 22, the other 20, years of âge; was not présent at blrth, but saw 
them ab6|it two weeks thereafter. When the oldest défendant was 8, ail 
went back'to China. Défendants are just reappearing In thls country. The 
wltness says he had a youngér brother. Chln He, for the government, says 
he knew Low Mlng and hls family In China, and has known him hère, and 
States positlvely he dld not haye a slster or a brother, and that he came to 
the United States pnly 17 or 18 years ago. Low Ming says he came 24 years 
ago. Thèse, wltnesses are so at varlance on materlal points that It Is not 
possible to nlore than guess at l^he truth. There is no prépondérance of créd- 
ible évidence. The commlssloSer could not well hâve been satisfled from the 
testlmony before hlm that the défendants were bom In the United States. 

United States v. Yee Ark Tal and Woo Fun, allas Yee Woo Fun. 

It was adniltted that the défendants are (3hlnese persons, not of the exempt 
class, and that they came Into the United States from the Dominion of 
Canada, aûd 'Were apprehended, as charged. Young Jung, of Pell street, New 
York, testlfléa tôt the défendants, and states, In substance, that he came to 
the United States from Qhlna 22 years ago, and was at Salmon Island, 
Cal., for 7 years; then àt Brooklyn 9 years; then In China one year. On 
hls return from China he came to New York, and has been hère -5 years. 
Testifles he had fin older slster, and that she had two sons born In the 
United States, who retUrnçd to China when 6 and 4 years of âge, respectlvely; 
that he (wltness) had heen heçé about 1 year when thèse sons were born, 
and thèy retymed to China Wlth thelr parents. Thls makes the défendants 
19 and 20 years of âge, respectlvely. Wltness says Yung Chee was 27 when 
he (wltness) flrst came to the United States, and was only 36 when he went 
back to China, -16 years later. Yung Tin was 10 or 12 when wltness came 
to the United States, and Oinly 18 or 19 16 years later, when wltness was 
back In China. Say? he Is sure about thèse âges of the persons descrlbed. 
For the government, Young Shal Foo says he knows and Identifies Young 
Jung; knew hlm and hls family well In, China; Is hls cousin; that thelr 
mothers were slsters; and that Young JÙng had no slster. This wltness 
Identlfled a photograph otheif than that of Young Jung as that of Young 
Jung, but dld not fail to Identlfy Young Jung's photograph. There Is nothlng 
to show how close the resetiiblance was, and hence thls error Is not very 
siglilflcant hère. The içalh contradiction Is that Young Jung had no sister, 
and hence the slster of that wltness dld not glve blrth to the défendants. 
If in error as to havlng a slster, he Is easlly In error as to the blrth of the 
défendants. The commlssloner was not satisfled the wltness told the truth, 
,and such contradlctory évidence, read ail tqgether, fallêd to establlsh the 
main facts to hls satisfaction. 

United States v. Lin Park and Lee Ohoy. 
It belng flrst éidmltted that the défendants are Chlnese persons, not of the 
exempt class, anâ that they came into the United States from the domlnlon 
of Canada, and Were apprehended, as charged, Dl Glng, who, according to hls 
testlmony, résides àt 16 Pell street, New York City, Is 46 years of âge, was 
born In China, and came to the United States 22 years ago, and resided at 
San José for 12 years, and has been In New York slnce, further testifled that 
he knows Lin Pàrk, aged 20 years, and Lee Choy, aged 18 years, the défend- 
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ants, and knew them In San José. Being' asked, "Where were they born?"' 
he said, "San José." Being asked when they returned to China, he sald one 
was 10 and the other 8 years of âge when that occurred. He also says they 
were sons of his older sister, and their father's name was Woo Ah Tuk. On 
cross-examination he states some faets regarding his life, etc., and says Lee 
Clioy was born 4 years after the witness came to the United States, or 18 
years ago. He has not seen the défendants before in 10 years; hence one 
was 8 and the other 10 when last seen by the witness. Asked, "How did 
you recognize them?" he said, "I remember them;" no physical marks. He 
was then asked how he knew they were in jail at Plattsburg, and answered 
that he had a letter from them, sent from the steamer, saying "they were 
going to be in jail hère." Letter also told him the trial would be the day 
it took place. He was told to go to an attorney, which he did, and the at- 
torney took him over to testify. Oliu Hall, for the government, testified that 
he knows the witness Di Ging, knew him in China, and also knew his father 
and family, — visited them often, — and that Di Ging had no brother or sister. 
It is évident that the défendants expected to bring up in jail before they 
landed In America, and that this witness was expected to be on hand to 
make a case for them. This is hardly consistent with the daim that they 
were born in the United States. In any event, there was such a conflict of 
évidence that the commissioner's judgment should not be disturbed. 

United States v. Fook Chung, alias Fook Taing. 

It was admitted that the défendant is a Chinese person, not a member of 
the exempt class, and came into the United States from the domiuion of 
Canada, and was apprehended, as cliarged. Tsang Tsun testified for the 
défendant, Lem Sing for the government, and Hom Bing for the défendant 
in reply. Ail are Chinese, and gave their testimouy through an interpréter. 
Tsang Tsun résides at Ki'dgewood, N. J., is .^9 years of âge, and came to the 
United States when 18. Says his brother Tsang Loong and his wife came 
with him to this country from China, and, after two weeks in San Francisco, 
went to Butte City, 3Iont. ; that they ail lived together, on a vegetable ranch, 
in the same house; that the défendant Fook Chang was born there 3 years 
after their coming to this country, and is son of this brotlier; that they lived 
there 8 years, when this brother, wife, and child ail went to China; that 
witness came on to New York, where he lived flve years, and then went 
to Ridgewood, and remained 4 years, when he went to China, and stayed one 
year, and then returned to the United States; that in China, on this visit, 
he lived in the same house with défendant. In court he identified défendant, 
and stated he is his only nephew. On cross-examination states he has no 
sister, and only one brother. The witness states about the birth of défendant, 
and there are no errors or discrepancies in his lengthy cross-examination. 
Xone of his statements are improbable on their face, except that the father, 
a vegetable gardener, was a doctor, and understood the business of attending 
women in childbirth. Lem Sing, sworn for the United States, says he is 43 
years old, lives at 12 Pell Street, New York, and came to the United States 
20 years ago, landing at Portland, Ore., and then went to Spokane Falls 
and worked on the railroad; tliat he knows the witness Tsang Tsun, and 
knew him first when they worked on the railroad together. Says they came 
on the same steamer, and worked together at Spokane Falls 4 years. Has 
seen him a few times within the last few years. He identifies the photo- 
graph of the witness as the same person. The cross-examination of this wit- 
ness did not shake or discrédit his testimony, and contained no contradictions. 
It exhibits no want of intelligence or bias. Hom Bing, for défendant, tes- 
tified that he knew Tsang Tsun in Butte City, Mont., and his wife, and that 
défendant was born there, and that he recognizes him, although he is not 
related, and has not seen the child since it was 4 years old, some 15 to 17 
years ago. The cross-examination of this witness demonstrated that he 
knows nothing of the birth of this défendant, except by hearsay, and cannot 
identify him. His testimony, as a whole, is inherently improbable, and, as it 
appears on the record, fails to carry conviction that he was speaking truth- 
fuUy. In fact, it gives the eontrary impression, decidedly. If Tsang Tsun 
spoke the truth, the défendant made his case. If Lem Sing spoke the truth. 
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and was not mistaken lij hls Iflentîflcation, Tsang Tsun dld uot tell the truth. 
The pther.wltness added nothing to the strength of défendants case. The 
commlsslbner saw thèse' witnesses, and bbserved their manner, etc., and 
herice Wfes, better able to jùdge their credibilîty. When the testimony given 
to estàblléh a fact Is evenly balanced, should not the judgment of the trial 
court be sustained on appeal? 

Géo. B, Curtiss, U. S. Atty., and H. E. Owen, Asst. U. S. Atty. 

Jas. F. Akiri, for défendants Lee Huen, Fong Ham, Yee Yim, So 
Ho Lung, Wong Hum, and Wong Ching. 

R. M. Moore, for défendants Chan Hin, Yet Sang, Fong John, 
Soo Hoo We, Chong Jack, Ah Wing, and Bak Hen. 

B. W. Berry (R. M. Mopre, of counsel), for défendants Wong On, 
Chin Yuen, C'hin How, and Chin Tung. 

J. B. Riley, for défendants Jung Lee, Lee Gung, Yee Ark Tai, Woo 
Fun, Lin Park, and Lee Ghoy. 

John B. Ril^y (R. M. Moore, of counsel), for défendants Yee Min 
and Chin Rock Ting. 

J. H. Booth, for défendant Fook Chung. 

RAY, District Judge (after stating the facts as above). Having 
given a somewhat detailed statement of the testimony in thèse cases, it 
only remains to call attention to the rules of law and évidence ap- 
plicable thereto, and which must control this court in determining the 
appeals. 
' The influx of Chinese laborers into the United States attracted the 
attention of the congress pirior to 1880, and has resulted in the enact- 
Jnent of certain laws from time to time applicable to ail classes of 
Ghinese aliens within or seeking entrance into the United States. 
With the wisdom of thèse laws the courts and judges hâve nothing 
whatever to do. It is the duty of the judicial ofiScers charged with 
their enforcément to accept such laws as wise and suitable to the con- 
ditions that demanded and secured their enactment, and interpret 
and (so far as they are found to be constitutional and capable of exécu- 
tion) enforce them accordingly. Uniess a différent course of pro- 
cédure is provided by law, thèse statutes to prohibit or regulate the 
coming of Chinese aliens into the United States, or to expel them 
therefrom, are to be executed, and ail trials thereunder conducted ac- 
cording to the estabhshed rules and practice of the courts of the 
United States , in similar cases. Except as stated, the same rules of 
évidence are to be appHed, and there should be no relaxation of thèse 
established rules in the administration of the law, on the plea that the 
laws are sevére or rigorous. For the modification of such laws, if 
any modifications are desired, application must be made to the law- 
making branch of the government, which, within its sphère and con- 
stitutional power, is suprême. 

Chinese persons within the United States (meaning thereby the or- 
ganized states and territories), and their descendants, when born 
therein of parents residing hère, and not employed in a diplomatie or 
officiai capacity under the emperor of China, are citizens of the United 
States, and, when such fact is established in the mode and manner 
prescribed by the prdper authorities, are entitled to be and remain 
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therein, and are entitled to the equal protection of the laws. U. S. 
V. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 42 L. Ed. 890. 
Résidents, alien born, are also entitled to the equal protection of the 
laws. Yick Wo. v. Hopkins, 118 U. S. 356-369, 6 Sup. Ct. 1064, 30 
L. Ed. 220; Wong Wing v. U. S., 163 U. S. 242, 16 Sup. Ct. 977, 41 
L. Ed. 140. The power to expel or exclude aliens, being a power 
affecting our international relations, is vested in the political depart- 
ments of the government, and is to be regulated by treaty or act of 
congress, and is to be executed by the executive authority, except so 
far as the judicial department has been authorized or is required by 
the constitution to intervene. Fong Yue Ting v. U. S., 149 U. S. 
711, 713, 714, 13 Sup. Ct. 1016, 37 L. Ed. 905; U. S. V. Wong Kim 
Ark, 169 U. S. 699, 700, 18 Sup. Ct. 456, 42 L. Ed. 890. The mode 
and manner of ascertaining this fact of citizenship as a means for ex- 
cluding or expeliing aliens is exclusively within the power of congress, 
acting within its constitutional hmitations, to détermine. Fong Yue 
Ting V. U. S., 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905 ; U. S. 
V. Wong Kim Ark, 169 U. S. 699, 700, 18 Sup. Ct. 456, 42 L. Ed. 
890. The right to exclude or expel aliens of any nationality is our in- 
hérent and inaliénable right as a sovereign and an indépendant nation, 
and this power may be exercised entirely through executive officers. 
Same cases. It follows that a proceeding under our law to expel or 
exclude aliens is not a criminal prosecution or proceeding. 149 U. S. 
730, 13 Sup. Ct. 1016, 37 L. Ed. 905. The défendants are not on trial 
for the offense of coming into or being in the United States contrary 
to law, but the government, in the exercise of its sovereign power, is 
seeking to expel or exclude aliens who hâve no right to be hère. 
This is not donc as a punishment for coming in or being hère, whether 
lawfully or unlawfully, but as a matter of public policy. A crime is 
"a wrong which the government notices as injurions to the public, 
and punishes in what is called a 'criminal proceeding,' in its o\yn 
name." I Bish. Cr. Law, § 43 ; Kentucky v. Dennison, 24 How. 
66, 16 L. Ed. 717; People v. Donohue, 84 N. Y. 441. Cent. Dict. 
tit. "Crime." True, congress may make it a crime for an alien to 
corne into this country in violation of our laws, or, being herein, to 
remain in violation of such laws after being ordered to départ ; and 
should this be done, and a punishment prescribed for the violation 
of such law, the trial would be by the judicial, and not by the executive, 
branch of the government, and the constitutional right of trial by jury, 
etc., would necessarily inure to the benefit, and operate for the protec- 
tion, of the offender. Wong Wing v. U. S., 163 U. S. 228, 16 Sup. 
Ct. 977, 41 L. Ed. 140. 

Section 4 of the act of May 5, 1892, "An act to prohibit the coming 
of Chinese persons into the United States," was declared unconstitu- 
tional by the suprême court of the United States, in the above-cited 
case, because no judicial trial according to the constitution to estab- 
lish the guilt of the accused was provided, not because the power to 
enact a criminal statute in accordance with the constitution, and ac- 
companied or limited by the safeguards of that instrument, does not 
exist. This was also declared, in substance, by Mr. Justice Gray in 
Fong Yue Ting v. U. S., 149 U. S. 730, 13 Sup. Ct. 1016, 37 L. Ed. 
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905. The décision in the Wong Wing case, supra, took from the act 
of May 5, 1892 (27 Stat. 25), its criminal features. The resuit is that 
in ail thèse Chinese déportation cases the défendants may be swom as 
witnesses in their own behalf. Potter v. Bank, 102 Û. S. 163, 26 
L,. Ed. lii; Bradley v. U. S., 104 U. S. 442, 26 L. Ëd. 824; Green 
V. U. Sm p Wall. 655, 19 L. Ëd. 806. At their own request, défendants 
may tqstify in ail criminal cases. In civil cases there is no provision 
of law that their failure to be sworn shall neither create a presumption 
nor permit an inference against them. In criminal cases there is such 
a provision. Act March 16, 1878, c. 37 (U. S. Comp. Stat. 1901, p. 
660). "And his failure toi make such request shall create no presump- 
tion agàinst him." If défendants fail to give testimony in their own 
behalf, and explain doubtful matters peculiarly within their own 
knowledge;, in thèse déportation cases, that fact may be commented 
on, and used to their disadvantage, possibly, for such fact may be 
considered by the court or commissioner, with ail the évidence and 
circumstances of the case, and justify him in taking testimony they 
might hâve explained or denied, strongly against them. See cases 
cited below. Hence the commissioners in each of thèse cases had the 
right to consider the silence of the défendants in their respective 
cases in that regard, and such silence or failure to deny or contra- 
dict certain statements, or even give évidence on the main issue, 
may hâve turned the scales. Such silence cannot be taken as proof 
of any fact, or as an admission, but it is a circumstance which may 
be considered in determining which of two witnesses contradicting 
each other has testified correctly. Quock Ting v. U. S., 140 U. S. 
420, II Sup. Ct. 733, 851, 35 L. Ed. 501; Schwier v. Railroad Co., 
90 N. Y. 564; Grinnell v, Taylor, 85 Hun, 85, 32 N. Y. Supp. 684, 
affirmed in 155 N. Y. 653, 49 N. E. 1097. 

Said the court, per Field, J., in Quock Ting v. U. S., supra : 

"It Is Incredlble that a father would allow the exclusion of liis son from 
thé coTintry where he Uved, when proof of his son's birth and résidence there 
for years eoùld bave been easlly shown, if such in truth had been the fact." 

Section 3 of the act of May 5, 1892 (27 Stat. 25), has wisely and 
necessarily provided (if thé law is to be enforced) : 

"That any Ohlnese person or person of Chinese descent arrested under the 
provisions of this act or the acts hereby extended, shall be adjudged to be 
unlawfuUy within the United States unless such person shall establish by 
affirmative proof, to the satisfaction of such justice, judge or commissioner, 
his lawful right to remain in the United States." 

The burden of proof, not of évidence, merely, is on the défendant. 
There is a wide différence between testimony and évidence, as well as 
between évidence and proof. There may be pages of testimony of some 
relevancy, without any substantial évidence of the fact sought to be 
established. So there may be some évidence of such fact, but no suf- 
ficient proof. Testimony is the statements given by the witnesses, 
and, if relevant, they are évidence. Evidence is whatever may prop- 
erly be considered by the court, or properly may be submitted to the 
jury for its considération, while proof is the légal efïect of évidence. 
People v. Beckwith, 108 N. Y. 67-73, 15 N. E. 53; Steph. Dig. Ev. 
(2d Ëd.) p. ,3, note 2. See i Tayl. Ev., notes 2, 3, by Chamberlayne. 
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This statute demands proof to the satisfaction of the commissioner or 
judge,' not the production of a mère prépondérance of testimony or 
of évidence. Evidence may or may not be believed by the court or 
jury, but proof must be accepted and acted on. And the rule is well 
settled that in civil cases only a prépondérance of crédible évidence is 
demanded. Insurance Co. v. Ward, 140 U. S. 76-90, 11 Sup. Ct. 720, 
35 L. Ed. 371 ; Seybolt v. Railroad Co., 95 N. Y. 562, 47 Am. Rep. 75 ; 
Taylor v. Felsing, 164 111. 331, 45 N. E. 161 ; Hall v. WolfiE, 61 lowa, 
559, 16 N. W. 710; Strand v. Railway Co., 67 Mich. 380, 34 N. W. 
712. But when the crédible évidence on the tvvo sides is in equipoise, 
the verdict or décision should be against the party having the gênerai 
burden of proof on the main issue. Broult v. Hanson, 158 Mass. 
17, 32 N. E. 900; Whitlatch v. Casualty Co., 149 N. Y. 45, 43 N. E. 
405 ; Railroad Co. v. Haie, 90 Ala. 8, 8 South. 142, 24 Am. St. Rep. 
748 ; Rogers v. Wallace, 10 Or. 387 ; Gage v. Railway Co., 88 Tenn. 
724, 14 S. W. 73. See, also. Trust Co. v. Siefke, 144 N. Y. 354, 39 
N. E. 358. In this connection it should be remembered that crédible 
and undisputed évidence amounts to proof, and must be accepted as 
such. What shall be accepted as satisfactory proof is évidence that 
satisfies the judicial mind. The défendant is not required to satisfy 
the prejudiced, the capricious, the unreasonable, or the arbitrary 
mind ; but he must satisfy the judgment of a reasonable man, acting 
honestly and with good judgment, and without préjudice or bias. The 
commissioner may not arbitrarily or capriciously, or against reason- 
able, unimpeached, and crédible évidence, containing no élément of 
inhérent improbability, and which is uncontradicted in its material 
points, and susceptible of but one fair construction, refuse to be satis- 
fied. When clearly, from the évidence, the judicial mind ought to be 
satisfied, in the eye of the law it is satisfied. To hold otherwise would 
subject the Chinese citizen to the caprice of the commissioner before 
whom brought. The right of a Chinese person, born in the United 
States under the circumstances stated, to be and remain therein, can- 
not be questioned or denied on any ground; assuming, of course, 
such right has not been forfeited by the commission of some act en- 
tailing that conséquence. 

The gênerai rule is that uncontradicted évidence, free from inhérent 
improbability, when given by disinterested witnesses, and in no way 
discredited, is conclusive. Quock Ting v. U. S., 140 U. S. 420, 11 
Sup. Ct. 733, 851, 35 E. Ed. 501 ; Kavanagh v. Wilson, 70 N. Y. 177- 
179; Wait V. McNeil, 7 Mass. 261. See, also, numerous cases here- 
after cited. The witness must be crédible, and it must appear that he 
knows whereof he speaks. This may be shown by his own testimony 
in many, and probably in most, cases. It cannot be said, however, 
that when a statute provides, in terms, as hère, that the fact must be 
proved to the satisfaction of the commissioner, that officer is bound, 
as matter of law, to be satisfied with the évidence of a single witness, 
a total stranger to the court and community, however fair, clear, and 
conclusive the statement alone may appear to be. 3 Greenl. Év. § 
377. It must be that the court is at liberty to consider the source of 
the testimony given, as well as its quality and amount. "Satisfactory 
or sufFicient évidence : That amount or weight of évidence which Is 
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adapted to convince a reasonable mind." Steph. Dig. Ev. (2d Ed.) p. 
3, note 2. Com. v. Robinson, 146 Mass. 571, 16 N. E. 452; Deal 
V. State, 140 Ind. 354, 39 N. E. 930. 
! : Greenleaf says (i Greenl. Ev. § 2) : 

"By 'satlsfactory évidence,' whlcl^ Is sometlmes called 'sufflcient évidence,' 
Is intended that amount of proof wtilch ordlnarily satlsfied an unprejudiced 
mlnd beyond reasonable doubt. Thé circumstances which will amount to 
this degree of proof can never be prevlonsly deflned. The only légal test of 
whieh they are susceptible la their sufflclency to satisfy the mind and con- 
science oî a com mon man; and so to convince him that he would venture to 
act upon that conviction In matters of the highest concerh and importance 
to hls own Interest." 

2 Starkle, Bv. 514. 

It is not improbable that this rule was in the mind of the congress 
when it enacted the law under considération. 

The truth of the unsupported statements of a single witness may 
be tested by their inhérent probability, by their clearness and their 
consistency with each other, by the intelhgence of the witness in 
observing and reporting upon the facts to which he testifies, by his 
freedom from bias and préjudice as evidenced by words or conducl, 
or by his known character for honesty and truth. Cornwell v. 
Riker, 2 Dem. Sur. 354. If the witness be a total stranger in the 
community where called, and to the party against whom he gives 
évidence, aji^ such évidence relates to an alleged fact of which sev- 
eral obtainable witnesseg may and must know, but as to the existence 
or nonexistence of which no other person gives testimony, this cir- 
cumstance alone may justify the court in refusing to fînd that the 
alleged fact has been estabHshed to its satisfaction. A presumption, 
or inference, rather, may arise from the nonproduction of obtain- 
able living witnesses, having knowledge of the facts, that the fact is 
otherwise, than as stated by the witness produced, or at least that 
the absent witnesses would not sûstain the witness produced. Quock 
Ting V. U/$., 140 U. S., 420, II Sup. Ct. 733, 851, 35 L. Ed. 501. 
The resuit ii^ such a case is that the asserted fact may not be proved 
to the satisfaetron of the commissioner or court. The court or com- 
mlssioner may not unreasonably demand a large amount of cumula- 
tive évidence, .but it may demand, if in existence and obtainable, 
more than one witness on any given material point. The liability 
of a witness to mistakes demands this. The source whence the wit- 
ness derived .his knowledge, or the probabiHty of his having been in 
a situation to know the fact or observe the transaction testified to, 
may also te cpnsidered.by the court in determining the truth of the 
statements made in court. Same case. Evidence from a maie per 
son, not thé father, that a certain person was born at a certaui time 
and place (tliat being the fact in controversy) unaccompanied by any 
détails as i^o how or why he knows such fact, may not be con- 
clusive on the court. But to warrant a finding against the state- 
n^ent of th,e witness, soniething shoyld appear upon the record to 
justify thé court in refus'irig to give it full faith and crédit. It is 
true that matiy; times the iappearance of a witness on the stand, his 
quibbling, his reluctance, his hésitation, or his zeal and apparent in- 
terest» not expressed in words, efïectually discrédits the witness, and 
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in such case the court is at liberty to refuse to find in accordance 
with the statements made. People v. Tuczkewitz, 149 N. Y. 251, 43 
N. E. 548. In such cases the record should be made to show the 
facts, so far as such facts, by proper questions, may be noted on the 
records of the court. It is impossible to prescribe any fixed rule 
by which the credibility of the witness is to be tested, or which shall 
bind the conscience of the court as to the conclusiveness of the 
évidence in a given case, but ordinarily the record will disclose to 
the appellate tribunal the reasons why full faith and crédit were 
not given and should not be given to the witness. 

Attention is called to the following New York cases, ail pertinent 
and more or less in point : Lomer v. Meeker, 25 N. Y. 363 ; Seibert 
v. Railroad Co., 49 Barb. 587; Conrad v. Williams, 6 Hill, 447; Staf- 
ford V. Leamy, 2 Jones & S. 269; Hull v. Littauer, 162 N. Y. 569, 
57 N. E. 102; Kelly v. Burroughs, 102 N. Y. 93, 6 N. E. 109; Plyer 
V. Insurance Co., 121 N. Y. 691, 692, 24 N. E. 929; People v. Tuczke- 
witz, 149 N. Y. 240-250, 43 N. E. 548 ; Dwight v. Insurance Co., 103 
N. Y. 341, 359, 360, 8 N. E. 654, 57 Am. Rep. 729; Elwood v. Tel- 
egraph Co., 45 N. Y. 549-553, 6 Am. Rep. 140; Koehler v. Adler, 
78 N. Y. 287-291 ; Kavanagh v. Wilson, 70 N. Y. 177-179. 

In a criminal case it is not within the power of the court to direct 
a verdict of guilty or not guilty, or compel the jury to find such a 
verdict, however clear and conclusive the évidence may be. There- 
fore the jury may find a verdict of guilty or not guilty arbitrarily 
or capriciously, and when the finding is "Not guilty" the verdict 
must stand. The court may, however, advise the jury to find a ver- 
dict of not guilty, and may reverse a conviction as against or un- 
supported by the évidence. Therefore the rule that reasonàble, dis- 
interested, crédible, and uncontradicted évidence, having no élément 
of inhérent improbability, cannot be disregarded, has no application 
in a criminal case. The main reason for this is that in criminal 
trials the jury is the sole judge of the facts. Not so in civil cases. 
Hère there is always a preliminary question for the court, viz., is 
there any évidence sufificient to support a verdict? Therefore déci- 
sions in criminal cases hâve no great weight in determining the 
question now before this court. People v. Tuczkewitz, 149 N. Y. 
240-250, 43 N. E. 548. The décisions of the fédéral courts are 
equally clear and conclusive. Quock Ting v. U. S., 140 U. S. 417- 
420, II Sup. Ct. 733, 851, 35 L. Ed. 501 ; Willett v. Pister, 18 Wall. 
91, 21 L. Ed. 804. 

In People v. Tuczkewitz, 149 N. Y. 240, 43 N. E- 548, the trial 
court was requested to charge "that the jury are bound to believe 
the testimony of any disinterested witness which is not contradicted 
and which is not in itself improbable." The court declined, and the 
court of appeals, per Haight, J., in passing on this question, after 
reviewing the cases, says (no dissent on this point) : 

"It will be observed that tlie words 'unimpeached,' 'diseredited,' and 'not 
ineredible' are used in the cases, but we find no sucti words in the request. 
A witness may be diseredited even when not contradicted. The exainination 
may disclose that the witness was of bad character, a criminal and perjurer, 
and yet it may not be within the power of a party to contradict his testimony. 
His manner upon the witness stand, his halting and quibbling in answering 
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questions, ipay çatlsfy Ijoth the court and the Jury that he is swearing falsely, 
and yet no wltness may be In existence that couM contradlct his testimony. 
H* may hâve told a probable story, and yet it may hâve been false and 
rendered Incredlble by reason of hls character and manner." 

In Quock Ting v. U. S., 140 U. S. 420, 11 Sup. Ct. 734, 35 L. Ed. 
501, the suprême court, per Field, J., says: 

"Undoubtedly, as a gênerai rule, positive testimony as to a particular fact, 
Uncontradicted by any one, should control the décision of the court; but that 
rule admlts of many exceptions. There may be such an inhérent improba- 
biUty In the statements of a -witness as to induce the court or jury to disre- 
gard his évidence, even in the absence of any direct conflicting testimony. 
He may be contradicted by the facts he states as completely as by direct ad- 
verse testimony, and there may be so many omissions in his account of par- 
ticular transactions or of his own conduct as to discrédit his whole story. 
His manner, too, of testlfylng, may give rise to doubts of his sineerity, aud 
créa te the Impression that he is glving a wrong coloring to material facts. 
AU thèse tiiings may properly be considered in determlning the weight which 
should be glven to hls statements, although there be no adverse verbal testi- 
mony adduced." 

That court cites with approval, and thus makes those cases au- 
thority hère, Kavanagh v. Wilson, 70 N. Y. 177-179; Koehler v. 
Adier, 78 N. Y. 287 ; Elwood v. Telegraph Co., 45 N. Y. 549, 6 Am. 
Rep. 140; and Wait v. McNeil, 7 Mass. 261. 

In Elwood V. Telegraph Co., supra, the court, per Rapallo, J., 
said: 

"It Is undoubtedly the gênerai rule that where unimpeached witnesses 
testlfy dlstlnctly and posltlvely to a fact, and are uncontradicted, their testi- 
mony should be credited, and hâve the effect of overcomlng a mère pre- 
sumption. Newton v. Pope, 1 Covr. 110; Lomer v. Meeker, 25 N. Y. 361. 
But thls rule Is subject to many qualifications. There may be such a degree 
of improbabillty In the statements themselves as to deprive them of crédit, 
however posltlvely made. The witiiesses, though unimpeached, may hâve 
such an Interèst In the question at issue as to affect thelr credibility. The 
gênerai rulea laid down In the books at a tlme when interèst absolutoly 
disqualifled a wltness necessarily assumed that the witnesses were disinter- 
ested. That qualification mûst, in the présent state of the law, be added. 
And furthermore Jt Is often a ,difficult question to décide when a witness 
is, in a légal sensé, uncontradicted. He may be contradicted by clrcum- 
stances as well as by statements of others contrary to his own. In such cases 
courts and juries are not borihd to refrain from exercising their judgment. 
and to blindly adopt the statements of the witness for the simple reason that 
no other witness bas denied them, and that the character of the witness is 
not impeached." 

The court then refers tO Some of the évidence, and adds : 

"There is also a want of dlstinctness in the statements of the witnesses 
irrespective ofiany question of credibility." 

In Koehler v. Adler, supra, the court cites, quotes, and approves 
the Elwood case. 

. In Kavanagh v. Wilsop, 70 N. Y. 179, the court clearly states that 
thé inhérent improbabilities of the statements made, as indicated by 
established or known facts, are sufïicient to discrédit the évidence. 

In'DwightiîAr.rlrisurance Co., 103 N. Y. 355, 8 N. E. 654, 57 Am. 
Rep. 729,: theiiailure to call certain witnesses known to hâve knowl- 
edge on the sUbjeCt is COïlifflefited on as some évidence that certain 
facts alleged had no eitistenée. 
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In Stafford v. Leamy, 2 Jones & S. 269, it is held that a witness may 
impeach himself by his own contradictory or conflicting state- 
ments, er — • 

"By exhiblting such a want of intelligence or of memory as to incapacitate 
lùm from representing a past event so that reliance could be placed on bis 
statement, or by giving testimony not crédible on its face." Also: "Although 
■witnesses are presumed to testify correctly, unless something appears in tlie 
case as a basis for a judgment to the contrary, yet if there appears in the 
case, even if it be in his own testimony only, anything which tends to the 
impeachment of their credibility, the finding of the jury or référée on that 
f act will not be disturbed, any more than a finding on any other fact." 

It is true that hesitancy in giving testimony may be due to physical 
infirmity or to sluggish mental action; that discrepancies in giving 
dates or in making computations or correct figures may be due to lack 
of arithmetical training ; that a witness may assert that a person was 
born at a certain place and is of a certain âge, and, in giving an ac- 
count of his Hfe since such event, honestly err in computation of time, 
and so fill his testimony with discrepancies. But if such mistaken and 
erroneous statements are made r.nder oath in a court of justice, and 
left uncorrected, and the court has no other évidence upon which to 
l^ase a judgment, and the contradictions are on material points, the 
party adducing such évidence and relying solely thereon must neces- 
sarily fail, for the witness, however honest, is lacking in sufficient in- 
telligence or memory to properly inform the court. Hence the neces- 
sity for testimony that is both truthful and intelligent. Otherwise it 
cannot be satisfactory to the court. An honest witness, who has 
sufficient memory to state but one fact connected with an important 
transaction, and that fact a material one, cannot be safely relied upon, 
as such weakness of memory not only leaves the case incomplète, but 
throws doubt upon the accuracy of the statement made. Such a wit- 
ness may be honest, but his testimony is not reliable. Mère error of 
statement, if corrected by the witness, will not discrédit him or seri- 
ously impair the weight of his testimony, but the statement of a wit- 
ness which abounds in errors would show such a weak or confused 
mental condition as to justify the court in refusing judgment based 
thereon, even when otherwise uncontradicted ; and the appellate court, 
in the discharge of its duty, would be called upon to reverse any decree 
based solely on such weak and untrustworthy testimony. Testimony 
given in court may be insufficient to prove an alleged fact, because of 
the mental incapacity of the witness, as well as because of his moral 
obliquity. FuU weight is given the fact that certain acts in a given 
transaction, or happening in former years, impress and are retained 
by the memory more vividly than others ; but the légal effect of such 
a transaction, made up of many acts, cannot be properly adjudicated 
from even a correct statement of but one, and no court should attempt 
to do so. A witness who goes back many years and describes one 
transaction, and confesses his inability to recall any other occurring 
within years of that time, may not be wholly reliable. Hence when 
a party comes into court with but one witness, and that witness at- 
tempts and purports to correctly state an event occurring at a given 
time, and at a place where he had resided for a long time, and with 
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whloh placé 'he was îamiliar, but is unâble to give any description of 
the locality; or to state any other transaction occurring at about the 
same time, the court is fully justified in refusing to be satisfied that 
the transaction described occurred as stated. A memory so weak 
and jioijretentive.cannot be said to satisfy the judicial mind to a de- 
gree that compèls reliance thereon. Thèse conclusions are fully justi- 
fied by the remarks of Mr. Justice Field in Quock Ting v. U. S., 140 
U. S.; 419. 420, II Sup. Ct. 734, 35 L. Ed. 501, viz. : 

"The testlmony giTen by himself amounted to very little. Indeed, it was 
of no force or weight whatever. The partlcularlty and positlveness witb 
whlch he stated the place of his birth in San Francisco was evidently the 
rfisult of instruetion for his examination on this proceeding, and not a state- 
ment of what he had learned from his parents in years past. And his failure 
to meHtion any partlculars as to the city of San Francisco, which he cer- 
tainly ought to bave been able to do if he resided there during the first ten 
years bf his life, was surprlsiug. A boy of any intelligence, arrivlng at that 
âge, would remember, even after the lapse of six years, some words of the 
langnage of the country, some names of streets or places, or some circum- 
stances that would satisfy one that he had been in the city before. But 
there was nothing whatever of this klnd shown. He gave the name of no 
person hfe haid seen; he described no locality or incident relating to his life 
in the city, nor did he rèpeat a single word of the language, which he must 
hâve heiarçl, during the greater part of several years, if he was there." 

Such want of memory, whether in fàct attributable to ignorance of 
the whole matter, to an unwillingness to testify, or to an inability to 
remembëfi jtistifies the court in refusing its assent to the statement 
made, for the reasons stated, and for the further reason that many 
times the court is unable to détermine whether the witness is mentally 
or morally utireliable. It is all-sufScient, in légal contemplation, that 
the évidence is unsatisfactôry and insufïîcient, and the court is not 
called upon to détermine whether the witness testifies falsely, or is 
mentally incapable of giving correct testimony. In either event the 
resuit is the same, — the case is not proved. In Pennsylvania it is 
expressly held that the accuracy of the witness is always material. 
Derk v. Râilroad Co., 164 Pa. 243, 30 Atl. 231. 

There is some apparent conflict in the cases whether mère interest 
in the resuit is sufficient to justify the court or jury in finding against 
the évidence of the witness, when uncbntradicted or otherwise unim- 
peached, and his testimony is clear, reasonable, and inherently prob- 
able. In Honegger v. Wettstein, 94 N. Y. 261, mère interest of the 
witness was held sufficient to send the question of the credibility of 
the witness to the jury, and justify a finding either way. There are 
other cases tô the same effect. See cases cited in Munoz v. Wilson, 
III N. Y. 300, 18 N. E. 855. In Hull v. Littauer, 162 N. Y. 569, 57 
N. E. 102, the court held: 

"The rule that the credibility of a witness who is a party to the actions 
must be submltted to the jury is not an absolùte and inflexible one, and 
where his évidence Is not contradicted by direct évidence, nor by any legitl- 
mate Infereneesfrom the évidence, and Is not improbable, nor in its nature 
surprlslng or suspleious, there; is no reason for denying to It conclusiveness." 

See, also, Kelly v. Burroughs, 102 N. Y. 93, 6 N. E. 109. 
May not the évidence of a party be as effectually contradicted by 
indirect évidence or circumstances as by direct évidence ? 
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In Kavanagh v. Wilson, 70 N. Y. 177, the witness, while not a party, 
was pecuniarily interested in the resuit, and "other circumstances ren- 
dered the statement of the witness not entirely free from improba- 
bility." 

This court cannot assent to the proposition that in one of thèse 
cases a witness for the person sought to be deported is interested 
merely because he is a Chinese person. Such a rule would make 
most witnesses in a court of justice interested witnesses, and, if in- 
terest alone justifies the court in refusing credence to the testimony 
of a witness, then many in every trial would be more or less dis- 
credited by reason of mère national kinship, and the court or jury, 
as the case might be, would be at liberty to refuse to be bound by 
their testimony when testifying in favor of a party of their own 
nationality. There is no rule of law that justifies the assumption 
that a Chinese person is more interested in his countrymen than is 
a person of some other nationality in his. A Yankee may testify for 
a Yankee, but he is not therefore interested. An Irishman may tes- 
tify for an Irishman, an Englishman for an Englishman, a German 
for a German ; but such witnesses are not, in the eye of the law, 
interested. No discrédit can legally attach to the testimony of a 
person because he gives his évidence in behalf of a party belonging 
to his own nationality. A Chinese witness in one of thèse cases, 
if engaged in securing the entrance of Chinese persons into the United 
States, is open to suspicion; and if he is engaged in aiding the 
entrance of such a person, and gives évidence in that behalf, he is 
interested, and such fact legitimately tends to discrédit his testimony. 
We are ail brothers in the family of Adam, — ail brothers in the na- 
tional family to which by birth or adoption we belong,— but thèse 
ties of race or color "Ho not make qs interested witnesses when we 
testify in court, within the rule that permits interest to be used as a 
discrediting circumstance. If it affirmatively appears that a, witness 
has a bias in favor of persons of his own nationality, in whose behalf 
he is testifying, or against the other party to the litigation, or a bias 
in favor of persons of his own nationality generally, or against those 
of another nationality, such fact may be used to discrédit his testi- 
mony. Such facts may be considered by the court and jury, but 
we cannot assume or présume the existence of such a bias either in 
favor of persons of the same nationality, or against persons of an- 
other nationality. The one assumption is as unjust and ilWounded 
as the other. It is quite true, howeyer, that the testimony of for- 
eigners and of others who are brought from a distance to the place 
of trial requjres to be scrutinized with more than common cau- 
tion. The tribunal before which they speak knows little of them, 
and they care little for it, and may hâve no respect for the laws of 
the country in which they are giving évidence. They hâve little to 
fear from having their falsehoods exposed, as there is httle danger 
of conviction of perjury, and they lose nothing in réputation among 
their fellows. In our courts a witness who does not understand or 
who cannot speak our language, but who speaks through an in- 
terpréter, if at ail, has the time and opportunity to prépare his 
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answeri tèéach question with care, and hence the force of a cross- 
çxa.minàtion is brolcèn, if not destroyed. So, too, it is common knowl- 
edgé tîiat énslaved peoples develop an inordinate propensity for lying, 
and this is characteristic of most oriental nations. This cornes largely 
from tlieir being subject to the caprice and exactions of their masters 
or superiors, and, having no sensé of moral responsibility to them, 
they comê to regard lying to them as no sin, and an habituai disregard 
of the tmth is thus eng-endered. Seé i Tayl. Ev. (Ed. 1897, Am. 
Notes) §§ 53, 56. See, alsô, Chae Chan Ping v. U. S., 130 U. S., 
598, 9 Sup. Ct. 623, 32 t,. Ed. 1068, and 149 U. S., 730, 13 Sup. Ct. 
1016, 37 î<. Ed. 905. Hence in ail thèse Chinese exclusion cases the 
testirnony of Chinese witnessès, unknown and coming from a distance, 
— especiâlly that of foreigners, — may be regarded as more or less 
weak ; and; when contradicted or really impeached in any of the modes 
suggested aiid recognized by our law, the commissioner is justified in 
regarding such testimony, standing alone, as insufficient to convince 
the judicial mind. This conclusion must not be reached arbitrarily or 
capricioUsly or from préjudice, but from conviction that the case is 
not made ôut; and in such cases the appellate court or judge is not 
justified in reversing the findirig of the tribunal which had the oppor- 
tuhity of observîng the witness, and noting his manner and sincerity 
or want of sincerity in giving testimony. It is true that an intelligent 
and èxperienced judge often detects the falsehood of a witness who 
tells a StOfy which, reduced to writing, reads smooth as the Psalms 
of David. The rule is noW séttled in England, the state of Ne-A York, 
and in thé èourts of the' United- States, that the évidence must be of 
"such a charâcter" as to support a fînding in favor of the party intro- 
ducing it, and upon whorii the burden of proof rests. A mère scin- 
tilla of évidence no longer sufïîces. Commissioners v. Clark, 94 
U. S., 284, 24 L. Ed. 59; Pleasants v. Eant, 22 Wall. 116, 22 L. Ed. 
780; Ryder v. Wombwell, L. R. 4 Exch. 39. It follows that "some 
évidence," merely, unless it be in a légal sensé satisfactory and con- 
vindng to the ordinary mind, when uncontradicted and unimpeached,. 
fâils to establish the case so as to demand or justify a judgment in 
fayor of the party introducing it. The testimony contained in thèse 
records, respectively, is either contradicted by évidence of equal or 
greater vveight-, inherently improbable, or so weak, unsatisfactory, 
and contf adictory as to fail tb establish the right of the défendants to 
remain in the United States. 

A fuU and careful exaniination and considération of ail the évidence 
in each of the cases now befére the court fails to disclose any ground 
of reversai in eithèf case, and hence the judgments of déportation 
must be afflitoed. 
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PILES V. DAVIS. 
(Circuit Court, B. D. Arkansas, W. D. November 12, 1902.) 

1. JnRISDICTrON OF FEDERAL COURTS— FBDE RAI. QUESTION— ACTION OU AT- 
' TACHMENT BOND. 

An action on an attachment bond executed in a suit pending in a na- 
tional court présents a fédéral question, withln the meaning of the 
judlciary act, and is withln the jurisdlction of a fédéral court, where 
the requislte amount is Involved, regardless of the citizenshlp of the 
parties ; the efifect of Rev. St. § 915 [D. S. Comp. St. 1901, p. 684], fiivln-r 
the same remédies by attachment in common-law causes In the circuit and 
district courts as are provlded by the laws of the state in whlch such 
courts are held, being to make the state statutes in that regard laws of 
the United States. 

a. Samb — Ancillary Sdits. 

An action on an attachment bond executed In a suit pending in a fédéral 
court is ancillary to the action In whlch the bond was glven, and may be 
malntained in the same court, wltbout regard to the citizenshlp of the par- 
ties or the amount involved. 

At Law. On demurrer to the jurisdiction. 

George Scott, a citizen of Missouri, instltuted in thls court an action at law 
agalnst A. P. Simms, W. F. Files, and the plaintiff In this case, J. T. Files, 
to recover money alleged to be due him from thèse parties, whom he charged 
to be partners. At the commencement of that suit he procured the Issuance 
of a wrlt of attachment agalnst the property of ail the défendants, having 
flled the necessary affldavit and the bond as required by law, with William 
Farrell, who bas slnce died intestate and the administrator of whose estate 
the défendant Davis Is, as surety. The marshal executed the wrlt of attach- 
ment by selzing a stock of merchandise alleged to hâve been owned by and 
in the possession of the plaintlfl In thls action. Pending the attachment 
proceedings, the merchandise was, by order of the court, sold by the marshal, 
and the proceeds, less the costs of sale, deposited in the registry of the 
court The original suit resulted in a final judgment of dismissal as to thls 
plalntiff, and he thereupon instltuted thls action on the attachment bond, 
claiming $9,500 damages alleged to bave been sustained by him by reason 
of the wrongful selzure of hls property under the wrlt of attachment. The 
complaint fails to show any dlversity of citizenshlp of the parties, and the 
défendant demurs upon that ground to the jurisdiction of the court 

Rose, Hemingway & Rose and A. W. Files, for plaintiff, 
Ratcliffe & Fletcher and J. A. Watkins, for défendant. 

TRIEBER, District Judge. There being no diversity of citizen- 
ship alleged in the complaint, the jurisdiction of this court can only 
be maintained upon the ground that the issues involve a fédéral ques- 
tion, or that this action is merely ancillary to the original attachment 
suit. 

I. Does an action on an attachment bond executed in a suit pending 
in a national court présent a fédéral question, within the meaning of 

If 1. Jurisdiction of fédéral courts in cases involving fédéral question, see 
notes to Bailey v. Mosher, 11 C. C. A. 308. 

If 2. Supplementary and ancillary proceedings and relief, see note to Toledo, 
St L. & K. C. R. Co. V. Continental Trust Oo., 36 C. C. A. 195; Montana 
Ore-Purchaslng Co. v. Boston & M. Oonsol. Copper & Sllver Min. Oo., 35 C. 
C. A. 7. 

118 F.— 30 
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the judlciaiy act? Section 6 of the act of congress of June i, 1872 
(17 Stat. 197; section 915, Rev. St. U. S.),^ is as follows: 

"In compion-iîaw causes In the circuit and district courts the plaintlff shall 
be entltled to similar remédies, by attachment or other process, against the 
prwerty «i the défendant, whieh are noyrprovided by the laws of the state 
in whlch such court Is held for the courts thereof; and such circuit or district 
courtiB ma,y, from tlme to time, by gênerai raies, adopt such state laws as 
may be in force in the states where they are held In relation to attachments 
and otUeir process: prpvlfled, that similar prelimlnary affldavits or proofs, 
and Bipiijar secuçlty.as requlred by such state laws, shall be flrst furnished 
by the party seeking such attachment or other remedy." 

If thé effect of this act is to make the statut es of the state regu- 
lating the' àffidavit and bond in attachment proceedings laws of the 
United States for the national courts within such state, then the ju- 
risdictionpf this court is beyond question, for plaintiff's cause of ac- 
tion wc)uî<i theh be arising under the laws of the United States. Up- 
on this ground it is. now well settled that suits on bonds of the United 
States marshals and other fédéral officers are actions arising under 
the national laws and within the jurisdiction of the national courts. 
Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 L. Ed. 984 ; 
BaCkrack V. Norton, 132 U. S. 337, ïo Sup. Ct. 106, 33 L. Ed. 377; 
Bock y. Perkins, 139 U. S. 628, ir Sup. Ct. 677, 35 L. Ed. 314. An 
action by an internai revenue collecter on the bond of his deputy may 
be maint^ined in the national courts, upon the ground that it is an 
action arising under the laws of the United States. Orner v. Saun- 
ders, 3 :Din. 284, Fed. Cas. No. 10,584. So it is also thè settled law 
that âctibiis by or against corporations created by an act of congress 
may bé maintained in the national courts solely upon that ground, 
which it is held makes the suit one arising under the constitution and 
laws of the United States. Railway Co. v. Cox, 145 U. S. 593, 12 
Sup. Ct. 905, 36 L. Ed. 829; Suprême Lodge K. P. v. England, 36 
C. C. Â.^, 94 Fed. 369. 

Congress has frequenây adopted by référence the statutes of the 
States as national lawSj or as laws for a territory for which congress 
legislated diréctly. The act of May 17, 1884 (23 Stat. 24), providing 
for a civil government for Alaska, adopted the laws of the state of 
Oregon as the laws of that territory. The various acts establishing 
the national courts for the Indian Territory (25 Stat. 783, 26 Stat. 
81, and 38 Stat. 693) adopted certain laws of the state of Arkansas 
as laws ïoif that; territory. The conformity act of June i, 1872 (17 
Stat. I97)j ,the act pres,cFibing the oompetency of witnesses in civil 
actions pen«lipg in thç , national courts (13 Stat. 351 ; section 858, 
Rev. St. Û. S.),* the national élection laws (Acts May 31, 1870, 16 
Stat. 14s), and nurnerous other acts adopt certain laws of the states 
as nationaj l^ws, and they hâve tiniformly been sustained as a valid 
exercise of the constitutional powers of congress, and enforceable in 
the national icourts as laws of the United States. 

Perhaps the most important case on that subject is Ex parte Sie- 
boldj 100 Ui;'S.'37i, 25 L; Ed. 717, a caSe arising under the national 
élection là'ï??^. 'it was there ui'ged that, whil^ congress had the power 

1 U. S. Comp. 8t 1901, p. 684. ild. p. 65». 
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to assume the entîre régulation of the élection of représentatives to 
congress, it had no constitutional power to make partial régulations 
intended to be carried out with régulations made by the states. But 
this contention was overruled by the court, the court saying: 

"The objection that the laws and régulations, the violation of wliich Is made 
punlshable by the acts of congress, are state laws, and hâve not been adopted 
by congress, Is no sufflclent answer to the power of congress to impose pun- 
ishment. It Is true that congress has not deemed it necessary to interfère 
with the dutles of the ordlnary offleers of élection, but has been content to 
leave them as prescribed by state laws. It has only created additional sanc- 
tions for their performance, and provided means of supervision in order more 
■ effectually to secure such performance. The Imposition of punishment im- 
plies a prohibition of the act punished. The state laws which congress sees 
no occasion to alter, but which it allows to stand, are, in effect, adopted 
by congress. It simply demands their fulflUment. Content to leave the laws 
' as they are, It Is not content with the means provided for their enforce- 
ment. It provides additional means for that purpose, and we thinli it Is 
entlrely within its constitutional power to do so. It is simply the exercise of 
the power to make additional régulations." 100 V. S. 388, 25 !.. Ed. 717. 

In Ex parte Clarke, loo U. S. 399, 25 L. Ed. 715, the same question 
was before the court. Clarke had been convicted in the national 
courts under the fédéral élection laws for a violation of the state 
laws of Ohio in not conveying the ballot box, after it had been sealed 
and delivered to him for that purpose, to the county clerk, and the 
judgment of conviction was sustained. To the same eiïect are U. 
S. v. Gale, 109 U. S. 66, 3 Sup. Ct. i, 27 L. Ed. 857; In re Coy, 
127 U. S. 743, 8 Sup. Ct. 731, 32 L. Ed. 274; Ex parte Yarbrough, 
iio U. S. 655, 4 Sup. Ct. 152, 28 L. Ed. 274; Swafiford v. Templeton, 
185 U. S. 487, 22 Sup. Ct. 783, 46 h. Ed. 1005. In Connecticut Mut. 
Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 Sup. Ct. 119, 28 L. 
Ed. 708, it was held that the provisions of a state law disqualifying 
certain persons from testifying as witnesses are obligatory upon the 
national courts acting within that state by virtue of section 721, Rev. 
St. U. S.,* adopting the laws of the several states as rules of décision 
in trials at common law in the national courts. The act of March 3, 
1825 (4 Stat. 115; section 5391, Rev. St.),* adopts the criminal laws 
of the state for offenses committed in any place under the jurisdiction 
of the United States, which are not provided for by any law of the 
United States, and this has been held to make the state la^fv s the same 
as if the act of congress had defîned the offenses in the verj words of 
the state laws. U. S. v. Coppersmith (C. C.) 4 Fed. 198, 205 ; Sharon 
V. Hill (C. C.) 24 Fed. 726. In Amy v. City of Watertown, 130 U. S. 
301, 9 Sup. Ct. 530, 32 L. Ed. 946, the court, in construing the con- 
formity act of 1872 (section 914, Rev. St. U. S.),° say: 

"But the statute of 1872 Is peremptory, and whatever belongs to the three 
catégories of practice, pleadlng, and forms and modes of proceeding must 
conform to the state law and the practice of the state courts, except where 
congress Itself has leglslated upon a particular subject and prescribed a 
rule." 

To the same efïect is Rush v. Newman, 7 C. C. A. 136, 58 Fed. 158. 

For the same reason, the statutes of a state providing that, in 

actions of ejectment, the unsuccessful party shall be entitled to one 

3> U. S. Comp. St 1901, p. 681. »Id. p. 3651. S Id. p. 684. 
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new triai as a matter of course, hâve been held bîndîng on tKe national 
courts held Within such state. Smelting Co. v. Hall, io6 U. S. 86, 
1 Sup. Ct. 128, 27 h. Ed. 114; Smale v. Mitchell, 143 U. S. 99. 12 
Sup. Ct 353, 36 L. Ed. 90; Mining Co. v. Campbell, 10 C. C. A. 172, 
61 Fed. 932. 

In Sowles V. Witters (C. C.) 46 Fed. 497, that part of the conformity 
act of 1872 digested as section 916, Rev. St.,» was before the court, 
and the lèamed judge who delivered the opinion, after quoting from 
the opinion of the suprême court in Ex parte Siebold, supra, con- 
cluded: 

"This reasonlng shows that, when a state law Is adopted by or under the 
authority oï congress, it becomes a taw of the United States, and that a suit 
arislng under such law arises under the laws of the United States." 46 
Fed. 499. 

In Seymour v. Const. Co., 7 Biss. 460, Fed. Cas. No. 12,689, the 
action was to recover on a supersedeas bond given in a proceeding 
pending in a national court, and it was held to be within the jurisdic- 
tion of the fédéral court regardiess of the citizenship of the parties, 
upon the ground that the cause of action was one arising under the 
laws of the United Statues. Even régulations made by the head of a 
department, ; in pursuance of authority granted by an act of congress, 
hâve been held to hâve the force and effect of a statute of the United 
States. U. S, v. Bailey, 9 Pet. 238, 9 L. Ed. 113; Caha v. U. S., 152 
U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415; In re Kollock, 165 U. S. 
533, 17 Sup. Ct. 444, 41 L. Ed. 813. 

The same question was before the court in Cooke v. Avery, 147 
U. S. 375, 13 Sup. Ct. 340, 37 L. Ed. 209. The jurisdiction of the cir- 
cuit court in that case was invoked because a right was claimed under 
that part of the conformity act of 1872, digested as section 916, Rev. 
St.* The claim oî plaintiflfs in that case was that certain judgments of 
the fédéral court of Texas were liens on the real estate of the judg- 
ment debtor by virtue of the provisions of section 916, Rev. St.,* and 
that for this reason the action arose under the laws of the United 
States and the rules of the circuit court, and that the circuit court had 
jurisdiction thereof, regardiess of the citizenship of the parties thereto. 
The chief justice, who delivered the opinion of the court, disposes of 
this question, after a careful review of the authorities, by saying; 

"It Is unnecessary to pursue this branch of the case further. Plaintiff Is 
to be regarded as the purchaser at the sale, and the valldlty of hls purehase 
tumed upon the existence of a lien, which he asserted and the défendants 
denied. The disposition of this issue depended upon the laws of the United 
States and the rules of the circuit court, ànd thelr construction and applica- 
tion were dlrectly involved. We are wf opinion that jurisdlctîdn as resting 
on the subject-matter was properly Invoked." 147 U. S. 390, 13 Sup. Ct. 346, 
37 L. Ed. 209. 

Actions on bonds executed in in|linction proceedings pending in a 
national court may be maintained m this court as arising under the 
laws of the United States. Meyers v. Block, 120 U. S. 206, 7 Sup. Ct. 
525, 30 E. Ed. 642 ; Tullock v. Mulvane, 184 U. S. 497, 22 Sup. Ct. 
372, 46 L. Ed. 657; Railway Co. v. Elliott, 184 U. S. 530, 22 Sup. Ct. 
446, 46 L. Ed. 673. 

• U. S. Comp. St 1901, p» 684. 
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But it is contended by learned counsel for défendant that thèse last- 
cited cases do net apply to the circuit court, but only to the appellate 
jurisdiction of the suprême court on error to the suprême court of a 
State. It is true that the jurisdiction of the suprême court to review 
décisions of the liighest courts of a state is somewhat broader than 
that of a circuit court, for it extends to cases where a question arises 
under "a commission held or authority exercised under the United 
States." But as the fédéral question in the case at bar arises, if it 
exists at ail, under the laws of the United States, that distinction 
cannot in any way affect this question. A careful reading of the opin- 
ion of the court in Tullock v. Mulvane, supra, will show that, while 
the first proposition involved in that case, as stated by the court, was, 
"Did the claim that there had been no breach of the condition of the 
bond because of the stipulation filed in the case in which the bond was 
given and because of the pendency of the appeal in the circuit court 
of appeals présent fédéral questions?" was determined upon the 
ground that the right claimed was under an authority exercised under 
the United States, the second proposition in that case, "Did the claim 
of immunity from liability for attorney's fées, as one of the éléments of 
damage under the injunction bond, présent a fédéral question?" was 
determined by the court upon the ground that it arose under the stat ■ 
utes of the United States. Mr. Justice White, who delivered the 
opinion of the court, after showing that the equity rules had been 
promulgated by the suprême court by virtue of an act of congress (sec- 
tion 617, Rev. St., evidently a misprint, meaning section 917),'^ disposes 
of the objection to the jurisdiction that no fédéral statute was involved 
by saying: 

"It follows that the proeeedings in courts of equity of the United States 
are regulated by rules promulgated by thls court, deriving thelr force from 
statutory authority, and the argument whIch we hâve just consldered, even if 
It were not erroneous, would be inapposite." 184 TJ. S. 510, 22 Sup. Ct. 377. 
46 L. Ed. 657. 

In Railway Co. v. Taylor (C. C.) 86 Fed. i68, this question was fully 
discussed by Judge Clark, who, after a careful review of the authorf- 
ties, held : 

"It is apparent, I think, wlthout extending the discussion further, that in 
that class of cases in which a fédéral question is involved, and on which 
jurisdiction in the courts of the United States dépends, the character of 
the question is the sanie, whether the jurisdiction exercised is appellate, orig- 
inal, or-by removal, the jurisdiction in either form depending on the constitu- 
tional grant of power. In this view, décisions of the suprême court of the 
United States in cases brought before it from the circuit courts of the 
United States, and those on writ of error to the highest court of a state, are 
equally instructive in determining when there is a fédéral question, such as 
supports the original jurisdiction of this court as being a suit 'arising undor 
the constitution or laws of the United States, or treaties made or which shall 
be made under their authority,* excluding, of course, from the original juris- 
diction, those which grow out of 'a commission held or authority exercised 
under the United States,' as explained in Carson v, Dunham, 121 U. S. 422, 
7 Sup. Ct. 1030, 30 L. Ed. 902, and again in Cooke v. Avery, 147 U. S. 375, 
13 Sup. Ot. 340, 37 L. Ed. 200." 86 Fed. 17T. 

The only distinction as to the jurisdiction of the two courts in 
actions claimed to arise under the laws of the United States is that in 

r U. S. lomp. St. 1901, p. 684, 
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casés in a circuit court the fédéral question must appear upon tKe face 
of the tomplaint, and if it so appear the court will hâve jurisdiction 
of ail the issues involved in the case; while in the suprême court, on 
error to a state court, it is sufficient if the jurisdictional question was 
raised and determined at any stage of the proceedings, and decided 
adversely to the right claimed under the fédéral constitution or laws, 
but in such cases the appellate jurisdiction extends only to the fédéral 
question and no other. Citizens' Ry. Co. v. Citizens' St. R. Co., i66 
U. S. 557; Railroad Co. v. Bell, 176 U. S. 321, 20 Sup. Ct. 399, 44 
L. Ed. 486; St Paul, M. & M. Ry. Co. v. St. Paul & N. P. R. Co., 15 
C. C. A. 167, 68 Fed. 2. 

Leslie V. Brown, 32 C. C. A. 556, 90 Fed. 171, decided by the cir- 
cuit court of appeals for the Sixth circuit, was also an action on an 
injunction bond, as in TuUock v. Mulvane, supra, but was instituted 
originally in the fédéral court. The jurisdiction of the court was chal- 
lenged, but Judge Taft, who delivered the opinion of the court, said : 

"We hâve no doubt that an action at law In the fédéral court may be 
brought on such a bond, provlded the necessary amouut Is Involved, on the 
ground that the plalntlff Is enforcing rlghts secured to hlm under the constitu- 
tion and laws of the United States." 

In the case at bar the construction and application of section 915, 
Rev. St.,,* and the rules of this court adopting the attachment laws of 
the staté of Arkansas, aire directly involved. As stated by Judge 
Thayer, in delivering the opinion of the circuit court of appeals for the 
Eighth circuit in St. Paul, M. & M. Ry. Co. v. St. Paul & N. P. R. 
Co., 15 C. C. A. 167, 179, 68 Fed. 2, 14: 

"If a case Is commenced originally In the circuit court, and, by a faîr con- 
struction of the complalnt, It appears that the plaintift predlcates his right 
to relief 011 the meaning or effect of a law of the United States, and the claim 
Is made in good falth, so that there Is a real Instead of a merely colorable 
controversy, then Jurisdiction over the case *xists, even though it may appear 
that the right to the same relief Is asserted on anotlier ground, that does not 
Involye the considération of a fédéral question." 

This action is therefore clearly one arising under the laws of the 
United States, and as the amount involved exceeds $2,000, exclusive 
of interest and costs, it is within the jurisdiction of this court. 

2. But the jurisdiction of the court may be maintained upon another 
ground, that this action i^ merely ancillary to the original attachment 
suit. Under the attachment laws of the state of Arkansas, had the 
original suit against the plaintifï in this action not been dismissed, but 
brought to a trial, the court or jury trying the attachment could hâve 
assessed the damages sustâined by the défendant by reason of the 
wrongful suing out of the attachment in the same proceeding and 
rendered judgment against the plaintiff and the sureties on the attach- 
ment bond. Section 362, Sand. & H. Dig. Ark., provides 

"In ail actions , pf attachaient In whlch the défendant shall recover judg- 
ment foi' the dlscharge of tixe attachment, the court or Jury trying said at- 
tachment shall assess the damages sustalned by the défendant by reason of 
such attachment, and the court shall render Judgment against the plaintiff 
and hla sureties In the attachment bond for the amount of such damages and 
cost of the attachment." 

• U. 8. Comp. St 1901, p. 684. 
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Nor would it hâve been necessary, under that statute, to serve no- 
tice or process on the sureties before the judgment against them vifas 
rendered, as by executing the bond the sureties became parties to the 
action. Brugman v. McGuire, 32 Ark. 733; Fletcher v. Menken, 37 
Ark. 206. 

This proceeding may therefore be properly treated as ancillary to the 
original attachment suit, and is clearly within the rule established in 
this circuit by Mr. Justice Brewer while circuit judge, in Patterson 
V. Mather (C. C.) 26 Fed. 31, where it was held that an action on a 
bond exccuted by a défendant in an action of replevin pending in a 
national court may be maintained in that court, upon the ground "that 
jurisdiction in thèse subordinate and ancillary proceedings rests upon 
the jurisdiction acquired in the original action." 

In Lamb v. Ewing, 4 C. C. A. 320, 54 Fed. 269, the circuit court of 
appeals for the Eighth circuit held : 

"The rule is T\'ell settled that where a court rightfully takes jurlsdictiou 
over the parties and the subjeet-matter of a controversy it bas the right, 
net only to render judgment in the flrst instance, but also to secure to the 
prevailing party the fruits of such judgment, and the original jurisdiction is 
a continuing one for that purpose; and, as corollaries to tlie gênerai rule, 
it is also equally well settled that, where third parties hâve rights in or claims 
to property taken into the possession of the court under process issued against 
the original parties, such third parties may intervene in the proceedings for 
the protection of their rights; and, further, that, where the process of the 
court is wrongfully and illegally used to the injury of a third party, the lat- 
ter may appeal to the court for proper redress. If the fédéral courts were 
deprived of the power to protect thir'd parties against Injuries resulting from 
the enforcement of process issuing from such courts by reason of the citizen- 
ship of the injuped party, or because the amount of the injury was less 
than §2,000, it would work great hardship upon the Individual citizen, and 
be a most serious blot upon the System of fédéral jurisprudence. The power 
of the courts of the United States in thèse particulars is as ample as that of 
the courts of the states, and the technical question of jurisdiction is solved 
by the ruling that in ail ancillary or auxlliary proceedings for the enforcement 
of judgments rendered, and in proceedings for the protection of the rights 
of third parties, the jurisdiction is supported by that of the original action 
or suit." 

See, also, Reilly v. Golding, 10 Wall. 56, 19 L. Ed. 858. 

The demurrer to the jurisdiction must therefore be overruled» 



In re KABENAU. 
(District Court, W. D. Missouri, S. D. October 30, 1902.) 

1. BANKRUPTCY— CONDITIONAL SaLES OP GoODS TO BaNKEOPT— CONSTRUCTION 
OF CONTBACT. 

Where a consignée of goods from a Wholesale house is at liberty to 
sell at any priée and on any terms he pleases, accounting therefor at a 
fixed price to the consignor, and where he is required to pay the freight, 
taxes, and Insurance on the goods, to be responsible for them in case of 
loss, and at a flxed time to pay for such as remain unsold, gt the option 
of the consignor, he is not an agent or factor, but the transaction is one 
of conditional sale, whatever name may be giyen it by the contract; and, 
under the statute of Missouri, the attempted réservation of title In tho 

'i 1, See Bankruptcy, vol. 6, Cent. Dig. § 199. 
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consïgnor Is MM as agalnst purchasers or credltors of the consignée^ 
elther past qri-sflbseQuent, and It Is also vold as against hls trustée iii 
bankruptcy,%lioBtands là tàe same position as the creditors, under eucli 
statute, and tné Consigner bas only the rights of an ordinary créditer. 
2. 8amb. 

The fact that the banlsrupt, for purposes of his own, in making sales 
represented hlmfeelf asmerely the agent of the consignor, cannot afCect 
the construction of the contract, nor enlarge the rights of the consignor 
thereunder as agalnst other creditors. 

In Bankruptcy; On questions certified by référée. 

Allen & Rathbun, for çlaimant. 

John S. Farrington, for objecting creditors. 

PHILIPS, District Judge. This case bas been certified to the court 
by the référée in bankruptcy, to détermine the question as to whether 
the transaction in question was that of a mère bailment of goods sent 
by the consignor to the bankrupt as a factor, or whether or not the 
transaction in question was a condîtional sale of goods, in contra- 
vention of section 3412, Rev. St. Mo. 1899. 

The claimants, Bradiey, Alderson & Co., wholesale merchants, 
selling agricultural implements and machinery at Kansas City, Mo., 
presented to the référée, for allowance as a preferred claim, a bal- 
ance due for certain merchandise, consisting of farming implements, 
etc., amoùhting to $496.85, for the amount of goods in the possession 
of the bankrupt at the time of the adjudication in bankruptcy. Other 
creditors of the estate objected to the allowance of this claim, and, the 
référée having allowed the same as a preferred claiip, the objecting 
creditors had the question certified to this court for review. 

The firm of Bradiey, Alderson & Co. had printed and used in their 
business for making contracts with country merchants a pamphlet, 
in size abOUt four by nine inches, yellow in color, containing the priées 
current of ail goods, machinery, and the like, sold by them, with 
the discount and net priées, with blank places in the back part thereof, 
under printed heads, for the enumeration of articles ordered by such 
merchants. The form of the order to be sent into the house is printed 
on the same kind of paper, and as a part of the pamphlet, headed on 
the first page, "Wholesale Order Blank," beneath which are the words : 
"Delivery f. o. b. cars Kansas City unless otherwise specified. Priées 
subject to change without notice." On this page some blanks seem 
to hâve been fiUed up by thé bankrupt. The following two pages con- 
tain the cont:ract pr order sent in by the bankrupt in the case in ques- 
tion, beginhing as follows : 

"Kansas City, Mo., 11/11, 1901. 

"Bradiey, Alderson & Co., Kansas City, Mo.: Please ship the following 
order for goods on or about Jan. Ist, 1902, sooner If possible, or as soon 
thereafter as possible, to H. Kabenau, Fordland, Mo. Shlp via Gulf . For 
■whlch I agrée to pay aecordlng to priées and terms as stated In the list 
hereto attached. In considération of the covenants hereln mentloned, and the 
Bum of onefloUar, the recelpt of Whlch' Is hereby acknowledged, I agrée as 
follows." - 

The substance thereof is::: (l) He was to make settlement when- 
ever required by Bradiey, Alderson & Co. for ail goods shipped on 
this contract, with exchange On Kansas City, and pay ail notes 
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;given in settlement at maturity, or, if cash terms were agreed upon, 
to remit promptly on receipt of invoice, with exchange on Kansas 
City. (2) He was to pay ail freight and charges on goods shipped, 
and, when the goods were sold "delivered," tbe freight to be paid 
by him, and applied on the first payment, without cash discount. 
Ail prices were for delivery f. o. b. cars Kansas City, Mo., unless 
otherwise provided in the order. (3) The same provisions to ap- 
ply to ail subséquent orders for the same season's tradc, prices 
being subject to change at the option of Bradley, Alderson & Co. 
(4) Any claims for shortage or damages to be made within five 
days after the receipt of the goods; and the consignée was to look 
to the transportation companies for ail goods lost, short, or damaged, 
shipped under the contract, if receipted for in good order. (5) He 
was to be responsible for ail goods shipped under the contract on ac- 
count of loss or damages by lire or the éléments. (6) Not to sell 
outside of the territory described. There seems to hâve been no limit 
as to the territory. (7) He was to pay 25 per cent, of the net amount 
of the order as liquidated damages in the event of countermanding his 
order before shipment. (8) "Ail goods shipped under this contract, 
and the proceeds of sale thereof, shall be and remain the property of 
Bradley, Alderson & Co., and subject to their order at any time, until 
tbe full amount of the purchase price of said goods, with interest 
thereon, or notes given for said purchase price, be entirely paid; also 
that in case of death, sale of business, or change of membership m 
the firm making this order, ail accounts or notes for goods bought 
under this contract shall become immediately due and payable." The 
remaining provision of the contract was as to the character of the 
warranty made by Bradley, Alderson & Co., ând notice of defects and 
time in which repairs were to be made by them. AU accounts were 
to draw 8 per cent, interest after maturity. This contract was signed 
by Rabenau and by Bradley, Alderson & Co. 

Then there is another contract between thèse parties, purporting to 
be of the same date, printed with blanks to be filled in with the char- 
acter of the goods ordered, etc., for payments, on dififerent colored or 
tinted paper, and pasted inside of said pamphlet, to the order aforesaid, 
with the heading "Consignment Contract," which is substantially as 
follows: This agreement, made and entered into this iith day of 
November, 1901, by and between Bradley, Alderson & Co., a corpora- 
tion, of Kansas City, Mo., party of the first part, and H. Rabenau, oî 
Fordland, Mo., party of the second part. It then recites that in con- 
sidération of $r, and other valuable considérations, Rabenau accepts 
the agency of certain fines of goods handled and sold by the party of 
the first part, and agrées to sell the same on consignment. He was 
to pay the freight on ail goods shipped, on the basis of the contract, 
and house and protect them from the weather and éléments, and to 
sell at retail as agent of the party of the first part ; sales on time to be 
made only to good and responsible parties. He was to take up and 
pay in cash any and ail notes pronounced unsafe or doubtful, upon re- 
quest of the party of the first part. The Hst prices thereto attached 
were declared to be the prices at which said goods should be billed, 
and the same were not to be sold by said Rabenau for less than said 
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figures,; Ail sums received by him for iht sale of goods, over and 
abdvé S|aid;prices, to be rètained as his compensation and commission 
for the j>ejrformance of the Cdntract ; arid he was to remit to the party 
of the first part the proceeds of said goods at the invoice prices in set- 
tlemeiit of any sales made, as follows: For goods sold for cash, he 
was to reniit in cash at the time of the sale, less the cash discount as 
stated below; and on time sales he was to remit the purchasers' notes 
(evidently taken made p?iyable to Rabenau), drawing 8 per cent, in- 
terest from date, with the time fîxed for their payment on certain 
articles. He was to sell for one-third cash ; and he was to indorse ail 
purchasers' notes, and gqaranty their payment at maturity, and was to 
make reports of sale and settlement and remittances on the ist day of 
each month. And the mode of settlement, as to certain kinds of 
goods, was iixed until May i, 1903, and on others November i, 1902, 
with no cash discounts thereafter ; and ail goods of the specified kinds 
on hand at said dates hé agreed to purchase and pay for on différent! 
specified articles July i, 1903, certain others on January i, 1903, and 
others on Deceraber l, 1902, with 8 per cent, interest from maturity, 
"at option of party of thé first part, or, if party of the first part so 
elects, said goods to remain in possession of party of the second part 
on the basis of this agreement, subject to settlement provided for 
goods as sales are made only. Any and ail goods shipped on the basis 
of this contract to be and remain absolutely the property of the part}' 
of the first part, and subject to their order and removal at any time 
and ail times." Rabenau was to be responsible for ail damages for 
loss by fire or otherwise to any of the goods shipped. He was to pay 
ail taxes and insurance thereon. This contract was signed by both 
parties. 

The référée adiiiits his embarrassment at trying to comprehend this 
duplex transaction. Counsel for claimant avoid any worry over the 
matter by basing their contention solely on the so-called consignment 
contract. If it were essential that the court should assign a reason for 
this doublirtg of contracts, it would say that this wholesale house sent 
out the printed pamphlet, cont'aining the form printed therein, as a 
bait for country merchants, to sign and send in ; and after they had 
filled, signed, and sent it, the "consignment contract" was held in re- 
serve, and then prèsented for the signature of the merchant, whereby 
the seller, as he supposed, had cunningly Cvaded the provisions of the 
statute of the state which, in effect, déclares to be void, as to ail subsé- 
quent purchasers in good faith, and ail creditors, both prior and subsé- 
quent, ail conditional sales of Personal property, unless the same is 
evidenced by writing, duly acknowledged and recorded, as in case of 
mortgages of personal property. 

It is conceded by counsel herein that, if Rabenau was acting merely 
as a factor for the sale of the goods, the case was rightly decided 
by the référée; otherwise not. The ordinary définition of a "factor"* 
is that he is a commercial agent employed by a principal to sell mer- 
chandise consigned to him for that purpose on behalf of the principal. 
He may hold them either in the name of his principal or in his own 
name, and he is tp be remunerated by a fixed commission, either ex- 
pressed or implied. He is intrusted with the possession thereof, and 
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authorized to sell and receive payment therefor from the purchaser. 
The text-books assert the gênerai rule to be that if the goods are con- 
signed to be sold for the consignor, "who is to regulate the price 
and terms of sale, the factor is an agent, and the contract one of 
bailment. If, however, the consignée is to sell upon terms fixed by 
himself, and is bound to pay to the consignor a fixed price, the con- 
tract is one of sale." So Newmark on Sales (section 23) says : 

"But the relation of the parties is not that of principal and agent, if the con- 
signée is at liberty, according to the contract between him and the consignor, 
to sel] at any price he lilces, and receive payment at any time he lilces, thongh 
he is bound, if he sells the goods, to pay the consignor for them at a fixed 
price and a flxed time." 

So it is held in Kellam v. Brown, 112 N. C. 451, 17 S. E. 416, that: 

"Where the goods are consigned for sale to one who is at liberty to sell at 
nny price and on any terms he pleases, paying a fixed price to the owner, the 
consignée is not a factor, and the contract is one of saie." 

This rule is announced in Ex parte White, 6 Ch. App. 397, as fol- 
iows : 

"If the consignée is at liberty to sell at any price he likes, and receive pay- 
ment at any time he likes, but is bound if he sells the goods to pay the 
consignor for them at a fixed price and flxed time, whatever the parties may 
think, the relation is not that of principal and agent; * * * and. In point 
of law, the alleged agent, in such case, is making on his own account a pur- 
chase from his alleged principal, and is again reselling." 

The case of Chickering v. Bastress, 130 111. 206, 22 N. E. 542, 17 
Am. St. Rep. 309, is in point, and, in its essential features, little dif- 
férent from the case under review, in which it is held that when the 
identical thing delivered is to be restored, or in its altered form of 
money — 

"The contract is one of bailment, and the title to the property is not chan- 
ged; but when tliere is no obligation to restore the spécifie article, and 
the receiver is at liberty to retum another thing of equal value, or the money 
value, he becomes a debtor to make a return, and the title to the property is 
ehanged, — it is a sale." 

Quoting from Sir William Jones in his work on Bailments : 

"It may also be prôner to mention the distinction between an obligation 
to restore the spécifie things, and a power or necessity of returnlng others 
equal in value. In the first case it is a regular bailment; in the second, it 
becomes a debt." 

The court then, commenting upon the facts of the case under re- 
view, said that under the contract — 

"Pelton & Co. were vested with the power and right of discharging them- 
selves from any further obligations, as respected ail the pianos mentioned 
in any one invoice, by paying to the Ohickerings the negotiable promlssory 
note given therefor, but which, for the purpose of disguising the real nature 
of the contract, is therein called an 'advance.' In our opinion, it was not a 
contract of bailment, and the provisions authorizing Pelton & Co. to dé- 
termine solely for themselves at what priées they would sell the pianos from 
thelr store Is almost conclusive that in reality they were not acting as the 
agents or factors of the Ohickerings, but that, with the further provision that 
they were to bear as thelr proper burden ail the expenses of shipments, etc., 
the same precisely as purchasers, would leave no doubt that the contract 
was not one of bailment, or of principal and factor. The form of agree- 
ment was that of consignment for sale, but its real purpose was to cover up 
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a sale, and préserve a lien In the Ghickerlngs for the price of the pianos. 
The.involces used are In perfect barmony wlth this vlew. They eontalned 
condlflcns wWcti were to be consldered as agreed to, and one of tbem was, 
*Tbe agents of thIs flrm are its customers, who are engaged In selling its 
pianos in the territory allotted to them. Such customers are not agents in any 
senàe known to the la^,' etc. Then follows: 'It is agreed that the pianos 
speclfled in this blll are bought and sold upon the conditions herein set 
forth.' It is true that the word 'consigned' was written across the^bill, but 
there is no magie in that word wbicb can take from the transaction its real 
character." 

In Thompson v. Paret, 94 Pa. 275, the court says: 

"Whatever the form of the agreement, if Its purpose was to cover up a sale, 
and préserve a lien in the vendors for the price of the goods, it was void, 
as respects eredltors, whether the crédit was given before or after the de- 
livery oï the goods. A consignment for such objects Is no better tban any 
other devicfe." 

The case of Plow Co. v. Porter, 82 Mo. 23, decided by the su- 
prême court commission, in which I concurred, so much rehed 
upon by the claimant as establishing that Rabenau was a mère 
commission merchant for the sale of thèse goods, is in exact ac- 
cord with the foregoing distinction. It will be observed on read- 
ing the contract in that case that "the party of the fîrst part fur- 
ther agrées to pay the party of the second part $6.40 for selling 
each wood or iron beam cultivator," etc. The consignée had no 
other interest in the property than to sell at the fixed price ; ac- 
counting, as a matter of course, to his principal for ail sums re- 
ceived abovè that price. The same is true of the case of Peet v. 
Spencer, 90 Mo. 384, 2 S. W. 434. What the gênerai and partic- 
ular facts in that case were, the report does not advise us. It is 
again observable that in the instruction (i) asked by the plaintifïs, 
which the court held should hâve been given, it was expressly pred- 
icated of the fact that Fallis & Lichliter "were to sell the goods at 
a certain price to be fixed by the plaintifïs, and that Fallis & Lich- 
liter upon ail sales were to receive fifteen or twenty cents a box, 
according to the size of the box, whether sold by themselves or 
plaintiflfs' agents." So that the case turned upon the fact that they 
were to sell at a fixed price, — no more and no less. Whereas, in 
the case under review hère, it is perfectly évident that Rabenau was 
at liberty to sell the goods consigned to him at twice the price at 
which he was to account to Bradley, Alderson & Co., and he could 
pocket the entire profits, — a right utterly inconsistent with the re- 
lation of principal and agent, or that of principal and factor. On 
the other hand, the goods were shipped to him f. o. b. cars Kansas 
City, and from that instant on they were completely at his risk. He 
was to pay for the carriagej sustain ail loss resulting from fire or 
the éléments, or other cause; pay Insurance; house, protect, and 
pay taxes thereon ; and in any event he was to account to the 
claimant for the price fixed in the contract of sale, no matter what 
his loss iriight be. Under this contract the consignée could, if 
he had so desired and elected, hâve sent to Bradley, Alderson & 
Co. the cash for the goods at the price fixed in the schedule, and 
they would hâve been compelled to receive it, and the goods and ail 
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profits arising therefrom would Iiave been absolutely the property 
of Rabenau. 

But it is said the contract provides that ail goods on hand at 
given dates said party of the second part "agrées to purchase and 
to pay and settle for the same" at certain times, with 8 per cent, 
interest froni inaturity, at the option of the first party. This is 
nothing more than a time fixed when the claimant, as the seller, could 
compel the consignée to taive and pay for the goods. It is entirely 
optional with "the party of the fîrst part,"— an unheard-of provision 
in a contract between principal and factor. 

Stripped of its names, "consignment contract," "parties to re- 
ceive and sell the same on consignment," and "agent," and reduced 
to its last analysis, this contract is little différent from an ordinary 
contract of sale. If a country merchant sends in an order to a 
wholesale house in Kansas City for goods to be shipped to him ac- 
cording to a price list furnished by the seller, the commission mer- 
chant usually delivers the goods f. o. b. ; that is, free on the cars 
for shipment. If they are damaged in transit, burned up by fire, 
destroyed by the éléments, or stolen, it is the loss of the purchaser. 
He stores them at his risk, and pays taxes and insurance thereon. 
He may pay for the goods at such times and on such terms as may 
be agreed upon. If he makes a profit, it is his. If he sustains a 
loss, it is his. Thèse and like provisions in this contract are noth- 
ing more than a greater security for the seller, to insure him in get- 
ting his money at the stipulated price. 

Furthermore there is urged in support of the iînding of the référée 
(and that seeras to hâve been what niost influenced his judgment) 
the fact, which, against the objection of counsel, he permitted to 
be shown in pais, that Rabenau kept thèse agricultural implements, 
machinery, etc., in a separate warehouse, which was attached to his 
main store building, and that he put upon it a sign indicating that 
they w^ere the goods of Bradley, Alderson & Co., and that he se 
sold them to customers. There was no occasion in law to resort to 
évidence aliunde as to the meaning of the contract in question. There 
being no latent ambiguity in the contract, paroi évidence to aid in 
its construction and application was inadmissible. As said by the 
court in Burress v. Blair, 6i Mo. 133, 139: 

"The question upon which the décision of this case must turn is whetlier 
the contract under considération is capable of an intelligent construction, and 
its application to its subject-matter is not left in doubt from its own lan- 
guage, wlthout any resort to extraneous évidence. If it was, then its con- 
struction devolved upon the court, as a matter of law, and it was improper to 
shift the responsibility on a jury." 

But conceding the admissibility of this évidence, what significance 
should be attached to it? The putting up of signs or placards that 
the goods were from the Bradley- Alderson house was nothing more 
than a means of advertising the house and the quality of the goods. 
And be it conceded that Rabenau did, in selling the goods, say to 
purchasers that he was selling them for Bradley, Alderson & Co., it 
is quite apparent from the whole examination of the bankrupt that 
he resorted to this merely as a "trade trick," so that, when custom- 
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ers would try to "jew" him down, he would tell them tlie price 
was fcced by Bradley, Alderson &.' Co., and he was not at liberty to 
sell- for less, when, as a matter of fact, he was selling at his own 
price, and not at the figures at which he bought. It hardly lies in 
his mputh, when the trustée cornes to claim thèse goods for the 
benefit of the gênera! creditors, that he should put forth this "trick 
of the trade" to alter the légal construction of his written contract. 
It.is furthermore a well-settled rule of construction that where a 
person, like a merchant, frames and has printed contracts of this 
character, "the language of the instrument is to be construed against 
the person who proposes it, rather tban against the person who is 
invited to accept it," for the reason "that men are supposed to take 
care of themselves, and that he who chooses the words by which a 
right is given ought to be held to the strict interprétation of them, 
rather than he who only accepta them." Gillet v. Bank, i6o N. Y. 
549. 555. 55 N. É. 292, 294. 

While not deemed of controlling efifect, the court may advert 
to a third paper, found in the évidence in this case, in the form of 
an order by the bankrupt, of the same date as the others, addressed 
to Bradlçy, Alderson & Co., Kansas Cit}', Mo., to ship to him at 
Fordland, Mo., "the foUowing goods at the priées named below, for 
which we agrée to make settlement according to the terms and 
conditions named below or attached hereto." Then follows the 
enumeràtion of the articles ordered. And at the close of the enumer- 
ation, in the handwriting of Rabenau, are the words: "Terms on 
Har. Ct. ii/ii/oi. On the balance of this order, 90 days; 2 per 
cent, discount 10 days. Fill this out of Atchison goods, if pos- 
sible. Shjp via Guif R. R.," — concluding with printed provisions to 
the efifect that the goods are at Rabénau's risk while in transit, and 
the time when damages are to be claimed for shortage, and the like; 
limiting the right of countermand of the order ; that no goods were 
to be returned to Bradley, Alderson & Co. without previous agree- 
ment ; that actual freight and cost ôf handHng may follow as back 
charges on ail shipments from Kansas City, if sold at factory priées ; 
that the goods ordered and the proceèds of sale are to remain the 
propertyof Bradley, Alderson & Co., and be subject to their order 
when they may deem themselves insecure, and until ail the condi- 
tions of this order, and subséquent shipments under same, are 
complied wîth, including the final paynient for the goods shipped; 
and agreeing to be responsible for ail goods shipped under the con- 
tract, on account of loss or damage by fire or the éléments ; and 
in the event oi his selling out or giving deeds of trust, and the like, 
then the goods shipped under the contract are to become immedi- 
ately due and payable, at the élection of Bradley, Alderson & Co. 
If such methods can be employed by wholesale merchants in dis- 
posing of their goods through the country, and be upheld on the 
ground of a mère bailment as betvveen merchant and factor, the 
statute of the state to cure the abuses that grew up under conditional 
sales of Personal property might as well be abolished. 

Under the ruling in Re Pékin Plow Co., 50 C. C. A. 257, 112 Fed. 
308, and the ruling by this court in the case of Plow Co. v. Spilman, 
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117 Fed. 746, that the trustée in bankruptcy stands in the same posi- 
tion as the creditors pf the estate pursuing the goods under légal 
process, the trustée is entitled to claim. the goods as against the 
vendor under a conditional sale. 

The exceptions to the ruling of the référée must be sustained, and 
the cause remanded, with directions to disallow the claim in ques- 
tion as a preferred claim. 



In re JENNINGS. 
(Circuit Court, E. D. Missouri, in Cliambers. November 12, 1902.) 

1. Ukitbd Staïbs Mabshals— Duty in Execution op Ckiminal Sektencb— 

SunBENDER OF PriSOKKH TO ANOTHEK CoURT. 

A United States marslial who lias been directed, by a judgment and 
sentence of tlie court imposing a term of imprisonment on a défendant 
convlcted of crime, to convey sucb défendant to a penitentiary. and de- 
liver him to tbe lieeper, in exécution of tbe sentence, lias no autliority 
to surrender tlie prisoner to the marshal of another district, to be tried 
for another offense, and his action in so doing is illégal. 

2. Chiminai. Law— Sentence dp Imprisonment— Commencement of Term. 

Where a marshal failed to obey the judgment of a fédéral court direet- 
ing him to convey a prisoner to the penitentlary, and deliver him to the 
keeper to serve a term of imprisonment, in exécution of the sentence im- 
posed by such judgment, but, in violation of his duty, delivered the pris- 
oner to the marshal of another district, where he was tried, sentenced, 
and imprisoned for a différent offense, the term of imprisonment under 
the flrst sentence must be computed from the date of such sentence, 
when it -would hâve commenced had the marshal performed his duty, 
It not being within the power of a ministerial offlcer, by any action of 
his, to suspend the opération of the sentence of a court so as to prevent 
It from expiring by lapse of time; and, under such cireumstanees, it 
must be presumed, in f avor of the prisoner, that he would hâve earnecî 
the good time allowed him by law for good conduct. 

On Pétition of Alphonse J. Jennings for Writ of Habeas Corpus. 
Frank P. Sebree and S. C. Price, for petitioner. 

THAYER, Circuit Judge. On September 25, 1902, on an applica- 
tion duly made to me at chambers in the city of St. Louis, Mo., a writ 
of habeas corpus was granted, directing Robert W. McClaughry, war- 
den of the United States penitentlary at Ft. Leavenworth, Kan., to 
produce before me at chambers in the city of St. Louis, Mo., on Oc- 
tober 18, 1902, the body of said Jennings, and show by what authority 
he held the petitioner in custody. At the time of issuing the writ 
a stipulation was indorsed thereon waiving the production of the 
body of the petitioner, and consenting that his right to be discharged 
might be tried and determined on the return made to the writ, with 
like efïect as if the body of the petitioner was produced. On the day 
appointed for the hearing no return was filed by or on behalf of the 
warden, for which reason ail the statements contained in the pétition 
for the writ, and on the strength of which the writ was originally 
awarded, must be taken as confessed, and the petitioner's right to a 
discharge must be determined accordingly. 

It appeafs from the pétition and from the exhibits attached thereto 
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that Jennings was indicted and tried in the United States court for 
the Northern district df tlié Indiaii Territory for assault with Intent 
tQ kill; that a verdict of; gflilty on such charge was returned against 
hitti on May 31, 1898, and that on June 4, 1898, he was duly sentenced, 
for the crime aforesaid, to be imprisoned in the United States peni- 
tentiary situated at Ft. Leavenworth, Kan., for the térm of fîve years, 
at hard_,labor; and that thé marshal of the court "receive, safely 
i<çep, and convey the body of said Al Jennings hence to said peniten- 
tiary, deliver him to the custody of the keeper of said penitentiary, 
who will receive and safely keep said Al Jennings in said penitentiary, 
in exécution of the sentence aforesaid, and in conformity with the 
same, for the full period of time aforesaid." It was further ordered 
that the clerk of the court furnish the marshal with two duly certified 
copies ôf the judgment and sentence, one of which was to be de- 
livered to the keeper of the penitentiary, and the other returned with 
a full and true account of the exécution of the same. Instead of obey- 
ing the foregoing order^ the marshal, as it seems, delivered the prisoner 
to the United States marshal for the Southern district of the Indian 
Territory. He was detàined in custody by the marshal of the South- 
ern district of the Indian Territory in a jail at Ardmore in said terri- 
tory until February, 1899,, when he was put upon trial in the United 
States court for the Southern district of the Indian Territory upon 
an indictment charging him with robbery of the United States mails, 
and was found guilty of said offense, and on February 17, 1899, was 
sentenced by the last-named court to imprisonment in the Ohio state 
penitentiary, situated at Columbus, in the state of Ohio, for the term 
and period of his natural lîfe, and in pursuance of such sentence was 
committed to the penitentiary last named shortly after the date on 
which the sentence was imposed. An appeal was taken to the United 
States court of appeals for the Indian Territory by the petitioner from 
the first sentence rendered against him by the United States court for 
the Northern district of the Indian Territory, but no bond was given 
in connection with the appeal, for the purpose of staying the exécu- 
tion of the sentence. The case was heard on appeal in the court of 
appeals for the Indian Territory, and the judgment and sentence of 
the lower coiirt were affirmed on October 26, 1899 (Jennings v. U. 
S., 53 S. W. 456), while the petitioner was incarcerated in the peni- 
tentiary at Çolumbus, Ohio. On June 23, 1900, the président of the 
United States commuted the sentence for life, which had been im- 
posed by the United States court for the Southern district of the 
Indian Territory, "to imprisonment for five years, with ail allowances 
for good conduct." In view of such commutation, and the allow- 
ance of tittie for good behavior, the petitioner's term of imprison- 
ment in the penitentiary at Columbus, Ohio, would hâve expired on 
June 20, 1902; but a few days prior thereto he was taken from the 
Ohio penitentiary, without other authority, as it seems, than an order 
signed by the United States attorney for the Northern district of 
the Indian Territory, and was transported thence to Ft. Leavenworth, 
in the state of Kansas, and there delivered to the respondent, Robert 
W. McClâughry, aiid was by him confîned in t';e United States peni- 
tentiary at Ft. Leavenworth, where he has ever since remained. The 
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warden, as it appears, is now holding hitn in vîrtue of no other au- 
thority than the judgment and sentence aforesaid, which was imposed 
by the United States court for the Northern district of the Indian 
Territory on Jiine 4, 1898. 

In view of the foregoing facts, it is obvions that the marshal for 
the Northern district of the Indian Territory acted without authority 
of law in surrendering the petitioner to the custody of the marshal of 
the Southern district of the Indian Territory after a judgment and 
sentence had been pronounced, committing him to prison in the 
United States penitentiary at Ft. Leavenworth for the term of five 
years for an assault with intent to kill. The judgment and sentence 
in question commanded the marshal to convey the prisoner to Ft. 
Leavenworth "without delay, and deliver him to the custody of the 
keeper of said penitentiary." From what source the marshal derived 
his authority to act difïerently, and to disobey the plain mandate 
of the court whose ofificer he was, is not disclosed ; and such conduct 
on the part of a ministerial ofhcer is so far subversive of judicial au- 
thority and at variance with the established course of judicial procédure 
as to warrant the belief that no authority or précèdent can be found 
which would justify such action. The law contemplâtes that, after a 
prisoner has been tried and sentenced, he will be committed at once to 
the custody of the prison officiais where the sentence is to be executed. 
He passes by virtue of the sentence into a custody différent from that 
of the court beforc which he was convicted. This doctrine is enforced 
so rigidly in some jurisdictions, and possibly in ail, that, after a sen- 
tence for a crime has been pronounced, the prisoner cannot be ar~ 
raigned and tried for another ofiEense, even in the same court by which 
he was sentenced, until the sentence is reversed by a higher tribunal, 
or he has served eut his term of imprisonment. Ex parte Meyers, 44 
Mo. 279, 281 ; State v. Buck, 120 Mo. 479, 496, 497, 25 S. W. 573, 
and cases there cited. If the marshal of the Northern district of the 
Indian Territory acted within the law in delivering the prisoner to the 
marshal of the Southern district of the territory, then no reason is 
perceived why he might not as well hâve delivered him to any other 
fédéral marshal for trial in any other fédéral district within the United 
States, thereby postponing the exécution of the first sentence in- 
defînitely, or until he had been tried in a dozen différent districts for 
as many différent offenses. This view of the marshal's authority is 
too unreasonable to be adopted, and it is therefore rejected. 

As the marshal for the Northern district of the indian Territory 
acted illegally and without warrant of law in surrendering the prisoner 
to a custody other than that of the warden of the penitentiary at Ft. 
Leavenworth, the inquiry arises whether such wrongful conduct on 
the part of the ofificer suspended the opération of the sentence, and 
prevented it from expiring by lapse of time. This question, in my 
judgment, should be answered in the négative. So far as the peti- 
tioner is concemed, his rights were unaffected by the illégal act of 
the ofïicer, and the case must be treated precisely as if the marshal had 
discharged his duty according to law, by committing the prisoner to 
the proper custody. If the marshal had performed his duty, the bod\ 
118 P.— 31 
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of the petitioner would hâve been delivered without delay'to the war- 
den of the penitentiary at Ft. Leavenworth. The petitioner's term 
of împrisbnmfint would in that event hâve been computed from the 
date of his sentence, June 4, 1898, inasmuch as the exécution of the 
sentence was not stayed by the appeal; and deducting the allowance 
in hisfavor for good behavior at the rate of two months per year, 
as prescribed b;^ the fédéral statutes (26 Stat. 840, c. 529, § 8 [Û. S. 
Comp. St; '1901, p. 3727]), his termiof imprisonment would hâve ex- 
pired 'prior to the time when his application for the présent writ was 
filed. lïi' view of the circumstahces of the case, it must be pre- 
sumed, in'lavor of the prisoner, that he would hâve earned his allow- 
ance of time for good behavior. He has in fact been in actual cus- 
tody, tindergoing imprisonment, since June 4, 1898, — a part of the 
time in a jail at Ardmore, in the Indian Territory, a part of the time 
in the penitentiary at Columbus, Ohio, and a small portion of the time 
in the fédéral penitentiary at Ft. Leavenworth. It matters not that 
durihg à portion of the time during which he has been confined he 
has' bèeni held ostensibly for an ofïense other than that for which 
he was originally convicted. In the eye of the law, he has ail the 
time been serving out the sentence that was imposed on him for an 
assault Wïth intent to kill, because no ministerial officer, by disobey- 
ing the mandate i of the court, and unlawfully surrendering him into 
another tUstody than- that where he rightfully belonged, could sus- 
pend the running of the sentence for that oiïense. 

It is unnecessary to express an opinion on the question whether 
the United States court for the Southern district of the Indian Terri- 
tory could lawfuUy proceed to try the petitioner for robbery, so long 
as he wias under a sentence lawfully imposed by another court; and 
no opinion will be expressed on that point. For présent purposes, 
it is sufficient tO' décide that, in légal contemplation, the petitioner has 
been continuously serving out his fîrst sentence since June 4, 1898, 
and that his term of imprisonment. has expired. It will accordingly 
be ordered that the petitioner be discharged. 



tJNITBD STATES ex rel. SCHAUFFLER v. UNION SURETY & GUARANTY 

00. et al. 

(District Court, S. D. New York. November 17, 1S02.) 

1. Bankktjptct— Action on Bond op Trustée— Jurisdiction dp District 
Court. , 

A district court of the United States has jurlsdiction of an action 
brought by a trustée in bankruptcy in the name of the United States 
on the bond of a former trustée to reeover the value of property for 
which he has failed to aceount 

Action on Bond of Trustée in Bankruptcy. On demurrer to com- 
plaint. 

Creevey & Rogers, for plaintiff. 

Van Schaick & Norton, for Union Surety & Guàranty Company. 
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ADAMS, District Judge. A bill of complaint to recover tipon a 
defaulting trustee's bond was filed and duly served upon the défend- 
ant Surety Company, which appeared and demurred to the complaint 
upon the grounds that the court has not jurisdiction of the subject of 
the action and that the complaint does not state facts sufifîcient to 
constitute a cause of action. 

The following is the complaint with a copy of the bond attached : 

"Unitea States District Court, Southern District of New Yorlj. 

United States of America on relation of Frederielî H. Schauffler as trustée 
in banlvruptcy of George W. Moseley, Bankrupt, Plaintiff, against Tlie 
Union Surety and Guaranty Co. and Lee A. Disbrow, Défendants. 
Relator by Creevey & Rogers, his attorneys, complaining of the défendants, 

shows to this court and allèges as foUows:— 

I. That the défendant ïhe Union Surety & Guaranty Company was at ail 
of the times herelnafter mentioned a foreign corporation organized under 
and by virtue of the laws of the State of Pennsylvania, and having an 
office for the transaeting of business in the Borough of Manhattan, New ïorlî 
City. 

II. That heretofore and on or about the 16th day of April, 1900, George 
W. Jîoseley was in an involuntary proceeding declared a banl<rupt. That 
thereafter the proceeding was referred to John J. Townsend, Esq., as 
référée. 

That on or about the 5th day of May, 1900, the first meeting of creditors 
of said bankrupt was held at the office of said référée. No. 45 Cedar Street, 
In the City of New York, Borough of Manhattan, at which meeting Lee A. 
Disbrow was elected and duly appointed Trustée. 

The bankrupt hereln had, préviens to his adjudication been conductlng at 
Philmont, New York, a knitting mill, which had proved unsuccessful, re- 
sulting in a pétition by various creditors to hâve him adjudged a bankrupt. 

Pending final décision on the involuntary proceeding, said Lee A. Disbrow 
had been appointed by an order of this court temporary receiver. He had 
entered upon the discharge of his duties as such receiver, and was in pos- 
session of said knitting mill on the date above speclfied, to wit, May 5, 
1900, when he was elected trustée by the creditors. 

Said défendant Disbrow had not only solicited from the creditors of said 
bankrupt his appointment as receiver, but also solicited his appolntment as 
trustée. He saw a large number of the creditors personally prior to the 
flrst meeting of creditors, urging upon them the desirability of electing him 
as trustée and giving him authority to continue the opération of the mill, 
representing to said creditors that he could conduct the same with great 
success and realize for the creditors a larger sum than would be realized 
by a closing down of the mill, and a sale of the then existing assets and a 
distribution of the estate forthwith. 

Said trustée repeated the foregolng représentation, at the flrst meeting of 
creditors above referred to, and after his élection as trustée statlng his désire 
as trustée, to continue the opération of said plant. The creditors agreed to 
said proposition upon condition that the Personal assets of the estate, amount- 
ing to $9,832.79 as disclosed by the inventory filed by the bankrupt, should 
not be hazarded in the enterprise. In order to carry Into efCect said agree- 
ment, a resolution was passed at said meeting of creditors, which said reso- 
lution was subsequently Incorporated in identical words, in the order of the 
référée, copy of which is hereto annexed and made part hereof as Exhibit 
'A'. Said resolution was as foUows:— 

'That the trustée of the estate of George Welles Moseley, Bankrupt, be 
authorized and empowered to conduct and operate the mill and manufacture 
goods, to purchase stock and necessary supplies for the purpose of manu- 
facturing goods at said mill for a period not to exceed six months. 

'That said trustée be authorized and allowed to borrow nioney or use his 
own funds for the purpose of material, stock and supplies and to pay tne 
necessary expansés of operatlng said mill. 
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'From the proceeds of sales of the produets of said mill said trustée he 
dlreçted to flrst pay the employés of such mlll and the necessary expenses 
pf ôperatliig said mlll aûd then to take out so much cash as he may hâve 
boiroved or used of hls own funds, ànd ail remainlng profits to be distri- 
buted among the credltors of said Bankrupt according to law. 

'Upon said trustée executing to the creditors of said Bankrupt a bond in 
a sum equal to the amount of the Personal assets of said Bankrupt as ap- 
pears by hls schedules filed herein. 

'Gonditioned that said trustée wIU aecount and pay to said credltors such 
sum of money at least, as equals the amount of the personal assets as stated 
In said schedule amounting to $9,832.79.' 

m. Tbat thereafter the trustée entered upon the discharge of his duties 
and putsuant to said resolution and orders referred to, executed and flled 
wlth the clerk of thls Court a bond as principal, and the défendant Union 
Surety and Guaranty Company as surety in the sum of Ten Thousand 
Dollars ($10,000) as in said resolution and orders provided, copy of which 
is hereto annexed and made part hereof as Bxhibit 'B' (Said original reso- 
lution, orders and bond are, for greater certainty hereby referred to.) 

Immedlately on his appointment as trustée said Lee A. Disbrow com- 
menced the opération of said mill and continued operating the same down to 
and Ineluding August 18th, 1900, or a period of a little over three montiis. 

IV. ; That thereafter the creditors having f alled, after repeated requests for 
information regarding the conduct of the said plant and of tlie said trust 
estate, on or about the 14th day of February, 1901, obtained from said référée 
an order requirlng said trustée to file a full and complète report of his pro- 
ceedings and acts as trustée. TJp to and Ineluding said 14th day of February, 
1901, said Ijustee had made no report of his proceedlngs and acts as trustée 
and had flled no aecount of any sort wlth this court or the said référée. 
Pursuant to said order and on the 18th day of February, 1901, said trustée 
flled wlth said référée a report. That said report is hereby referred to. That 
said report set forth that said trustée had no property whatever for distribu- 
tion to::the creditors except certain property the value of whlch said trustée 
bas no knowledge. The accompanylng said report was a request by said 
trustée for leave to sell said property belonging to said trust estate. The 
request of said trustée vras as followS:--— 

'Your déponent further says that he believes owing expendlture of a 
sum equal to $200 a month for watchman and fuel, he is of the opinion that 
he should be authorized In obtaining the approval of the référée and this 
court to advertise the property at public auction and dispose of the same on 
the beat terms that can be obtained so as to préserve the amount remaining 
In his hands to be distributed among the creditors as otherwise the entire 
sum now remaining in his hands -wlU be necessarily expended by your dé- 
ponent for caretakers and fuel and nothlng will be forthcoming to the cred- 
itors.' : 

That thereafter and pursuant to said request notices were sent to ail cred- 
itors to attend a meeting of creditors to approve of the sale of the property 
remaining in the hands of the trustée and which appeared on his said report 
as undisposed of and whlch said trustée estimated in said report at the sum 
of Thirty-flye hundred «o/ioo Dollars. 

V. That 'ttiereaf ter and on the 20th day of May, 1901, said meeting of cred- 
ltors was termlnated and an order was made by the référée permitting a 
sale of; the property In the hands of the trustée at public auction and direct- 
Ing said trustée to flle at once wlth the référée an accurate aecount of the 
property together wlth the price recelved therefor and to whom the same 
was sold. 

Said trustée did not sell said property and whoUy f alled to comply with 
the provisions and directions of said order and allowed said property to go 
to waste and to become ntterly valueless. 

VI. That on or about the 18th day of March, 1902, upon the motion of 
several credltors of said George W. Moseley, bankrupt, said Lee A. Disbrow 
was by an order of thls court, removed as trustée of the estate of said 
bankrupt for mismanageinent of the trust estate and on other grounds, as 
appears by référence to the referee's report and to said order of removal, a 
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copy of whicli is hereto annexed and made part hereof and rnarked Exhibit 
'C and was directed by said order of said United States District Court, 
Southern District of New Yorlj, to hand over ail the assets, property and 
effects of George W. Moseley and of his estate in banliruptcy to tlie trustée 
to be elected in his place. 

VIL That thereafter your relator was on the 17th day of April, 1902, duly 
elected and appolnted trustée of the estate of George W. Moseley, banknipt, 
in the place and stead of said Lee A. Dlsbrow, i-emoved. That your relator 
thereupon duly qualifled as such trustée and bas ever sinee been and now 
is the trustée of said banlirupt George Welles Moseley. 

vril. That your relator bas duly demanded of said Lee A. Disbrow the 
delivery to him of ail the assets, effects and property of said bankmpt's 
estate, but said Disbrow has neglected and refused to deliver to your relator 
any property whatsoever belonging to said bankrupt's estate. 

IX. That said Lee A. Disbrow has wholly failed to comply with the con- 
dition contained in said bond and among other things has failed to pay to 
the creditors of said bankrupt as provided in said resolution the sum of 
$9,832.79 or any sum or sums whatsoever. 

X. That the claims of creditors filed in said proceedings and entitled to 
share in the property of said bankrupt largely exceed the sum of $9,832.79. 

XI. That under an order of this court in the matter of George Welles 
Moseley, bankrupt, and npon the application of Frederick H. Schauffler as 
trustée herein, said trustée was authorized and empowered to brïng and 
continue this action and in the name and form as above set forth. 

Wherefore relator demauds judgment against the défendants and each of 
them for the sum of Nine thousand eight '.^andred and thirty-two and 
'^/loo ($9,832.79) dollars, together witb interest from the commencement of 
this action besides the costs and expenses of this action, and for such other 
and fnrther relief in the premises as may be just, and prays that a summons 
issue out of this court as prescribed b.y law directed to said défendants, re- 
quiring them to answer the foregoing bill of complaint." 

"In the District Court of the United States for the Southern District of 

New York. 

In the Matter of George Welles Moseley, Bankrupt. In Bankruptcy. 

No. 2357. 

Know Ail Men by Thèse Présents, That we, Lee A. Disbrow, of Brooklyn, 
New York, as principal, and The Union Surety and Guaranty Company of 
Philadelphia, a corporation organized under the laws of the State of Penn- 
sylvania, and having Its principal office in the City of Philadelphia, and 
lawfully transacting business in the State of New York, and having an office 
at 290 Broadway, Borough of Manhattan, in the City of New York and State 
of New York, as Surety, are held and flrmly bound unto the United States 
of America in the sum of Ten thousand and "o/ioo Dollars, in lawful money 
of the United States, to be paid to the said United States, for which payment, 
well and truly to be made, the said Lee A. Disbrow binds himself, his heirs, 
executors and administrators, and said Surety Company binds itself, its suc- 
cessors and assigne, jointly and severally by thèse présents. 

Signed and sealed this 1.5th day of ,Tune, A. D. 1900. 

The condition of this obligation is such that whereas the above named Lee 
A. Disbrow on the 5th day of May, A. D. 1900, appolnted trustée in the case 
pending in bankruptcy in said Court wherein George Welles Moseley is the 
bankrupt, and he, the said Lee A. Disbrow, accepted said trust with ail the 
duties and obligations pertaining thereunto, including the continuance of the 
business as provided by such order, filed June lôth, 1900, as of May 5tU, 1900, 

Now, therefore, if the said Lee A. Disbrow will account and pay over to 
the said creditors such sum of money at least as equals the amount of the 
Personal assets as stated in the schedules amounting to $9,832.79 as afore- 
said, shall obey such orders as said Court may make in relation to said 
trust, and shall faithfully and truly account for ail the moneys, assets and 
efCeets of the estate of said bankrupt which shaJl corne into his hands and 
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possession, and shall In ail respects falthfuUy perform ail Ws ofRcial auties 
as sald trustée, then this obligation to be vold; otherwise to remain in full 
force and virtue. Lee A. Dlsbrow. (L. S.) 

Signed and sealed In présence of : 
John M. Bliss. 

The Union Surety and Guaranty Company, 
By Eugène Van Schaick, Ohairman. 
Attest: J. J. Mason, Secretary." 

Section 563 of the Revised Statutes [U. S. Comp. St. 1901, p. 455] 
outlines the limits of jurisdiction of District Courts, apai-t from the 
Bankruptcy Act. The fourth paragraph provides for jurisdiction of 
ail suits at comtnon law brought by the United States, or by any ofïi- 
cer thereof, authorized by law to sue. Under this provision, it was 
held by Judge Benedict (Platt v. Beach, 2 Ben. 303, Fed. Cas. No. 
11,215) that a receiver of a national bank, appointed under the Na- 
tional Banking Act, was an ofifîcer of the United States and entitled 
to maintaih an action in a District Court to collect a claim due the 
bank which he represented. There is some similarity between the 
case of a trustée in bankruptcy and such a receiver. It is provided in 
the Bankruptcy Act (section 50, [U. S. Comp. St. 1901, p. 3439]) that 
trustées' bonds shall be filed in the office of the clerk of the court 
and may be sued upon in the name of the United States for the use 
of any person injured by a breach of their conditions. A view that 
trustées in bankruptcy were intended by Congress to be regarded as 
officers of the United States is strengthened by the fact that provi- 
sions with respect to their botids are practically the same as for réf- 
érées' bonds and there can be no question that référées are oiiScers 
of the United States. It would seem somewhat anomalous, under 
thèse provisions, if the District Courts should not hâve jurisdiction 
to enforce a defaulting trustee's bond at the instance of a succeeding 
trustée, and that resort must be had to another forum. Neverthe- 
less, it is contended that the provisions of the Bankruptcy Act ex- 
clude such jurisdiction. The 23d section of the Act [U. S. Comp. 
St. 1901, p. 3431] provides, in effect, that the United States Circuit 
Courts and the State Courts shall hâve jurisdiction of ail contro- 
versies at law and equity, as distinguished from proceedings in banl<- 
ruptcy, between trustées and adverse claimants concerning property 
acquired or claimed by the trustée in the same manner and to the 
same extent only as though bankruptcy proceedings had not been in- 
stituted and such controversies had been between the bankrupts 
and such adverse claimants. In construing the Act, the Suprême 
Court has held (Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 
44 L. Ed. I175) that the District Courts can by a proposed defendant's 
consent but not otherwise, entertain jurisdiction over suits brought 
by trustées in bankruptcy to set aside fraudulent transfers of money 
or property, made by the bankrupt to third parties before the insti- 
tution of the bankruptcy proceedings, but it has not held that District 
Courts are déficient in jurisdiction to enforce bonds given in the 
bankruptcy proceedings and which are necessarily a part thereof. 
In the Bardes Case, the question under considération was one be- 
tween the trustée in bankruptcy and a stranger to the bankruptcy 
proceedings and the décision proceeded upon that ground. Page 536, 
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178 U. s., page 1005, 20 Sup. Ct., and page 1181, 44 L. Ed. Hère 
the question is one between the trustée and a party who has volun- 
tarily assumed obligations to the United States in a pending bank- 
ruptcy proceeding. I hold that the court has jurisdiction and that 
the complaint states a cause of action. 

Demurrer overruled with leave to the défendant to answer upon 
payaient of costs. 



In re SEMMEL. 

(District Court, M. D. PenBsylvania. November 29, 1902.) 

No. 93. 

1. BaNKRUPTCT— DiSCHARQE— CONCEALMENT OP PkOPERTT. 

A bankrupt who, in tlie schedules accompanying Ms pétition, déclares 
he has no property, but later on, as part of bis state exemption, 
daims certain property, is not on this account to be chargea with con- 
cealing the property, so as to lose his right to a discharge. 

2. Same. 

Kor is it a concealment that in so claiming a certain number of shares 
of stocli he docs not name the stoclî, and undervalues it, though this 
may be évidence on the question of concealment. 
8, Same— False Oath. 

A banlîrupt who, in the schedules accompanying his pétition, declaresi, 
he has no property, but later on, as part of his state exemption, clalms 
6 shares of stock, not named, of the "nominal value of $120," when a 
few days later he received 10 shares of stock, under a contract he then 
had, and till then expected he was to receive 20 shares, or §1,000 worth, 
of the stock, will be held to bave made a false représentation with re- 
gard to his property, which, being sworn to by him in verifying his 
schedules, amounts to a false oath, which bars a discharge, 

4. Same. 

The same is true with respect to a contract under which he was en- 
titled to receive money; it not being mentioned, though it was nominally 
assigned to another, and was in fact assigned to the amount he owed the 
assignée; it otberwise being treated by him, the assignée, and the other 
party thereto, as his. 

In Bankruptcy. 

Frank Reeder, for bankrupt. 

E. O. Nothstein and W. G. Freyman, for creditors. 

ARCHBALD, District Judge. On December 14, 1901, Franklin 
P. Semmel fîled a voluntary pétition in this court, and was duly ad- 
judged a bankrupt, and on January 23d following applied for his dis- 
charge. To this exception was taken on two grounds : (i) Be- 
cause he had omitted from his schedules five shares of stock in the 
Montgomery Slate Company, of the par value of $50 each, which, 
it was claimed, he fraudulently concealed, and thus made a false oath 
in swearing to his pétition ; and (2) because he also failed to include 
therein a claim of $500 due him from the slate company. At the 
hearing before the référée a further exception was added : (3) That 
since filing his pétition he had received $300 from the slate com- 

1[ 8. See Bankruptcy, vol. 6, Cent. Dig. § 733. 
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pany, whîch was due at the time, and fraudulently omitted from his 
schedules. The référée bas sustained the exceptions and reported 
against a discharge, and the case is hère on review of this décision. 
In addition to the testimony produced on the exceptions, it was 
agreed that that which had been taken on the proceedings to ascer- 
tairj the assets should also be considered. By this agreement any 
objections which might otherwise hâve been made to its use were 
necessarily waived, and the ruling in Re Wilcox, 48 C. C. A. 567, 
109 Fed. 628, does not, therefore, apply. 

I. In the schedules which accompany his pétition, the bankrupt 
déclares that he has no stock in incorporated companies, nor in fact 
any property of any kind whatever, although later on, as part o£ his 
$300 State exemption, he claims a horse, of the value of $1 50 ; a car- 
riage, $30; harness, $10; office furniture, $15; and "fîve shares of. 
stock," UDnamed, . of the "nominal value of $120." This property 
ought to hâve been scheduled under the appropriate heads, but the 
bankrupt incurred no particular penalty because of the failure to do 
so; the actual possession of it being sufficiently indicated, although 
not in the proper place, Nor can he be charged with concealing 
the stock simply because be bas undervalued it, the remedy for this 
being by exception to his exemption claimed. But the fact that it 
was undervalued, as well as unnamed, is a circumstance of more or 
less weight on the question of concealment, if there is further évi- 
dence which bears it eut. The exceptants contend that the bank- 
rupt had 10 shares at the time he filed his pétition, and, having pro- 
fessed to hâve but half the number, there was therefore a conceal- 
ment and conséquent false oath as to the other 5. According to the 
certifîcate of incorporation of the Montgomery Slate Company, which 
bears date October i, 1901, Mr. Semmel subscribed for 20 shares of 
the capital stock, which was to be at the par value of $50 per share. 
He was one of the principal: promoters of the company, and turned 
over to them an option on a slate quarry which be held in conjunc- 
tion with a man named Seip, in' considération of which he was to 
receive $1,500 in cash, and a certain amount of paid-up stock. Ac- 
cording to his testimony, he supposed he was to get 20 shares, but 
when the time came be was only allowed half that number ; and the 
other 10, for which be had subscribed, be thereupon turned over to 
his wife, who borrowed the money, $500, and paid for them. I see 
nothing to warrant the conclusion of the référée that it was the bank- 
rupt's money, and not that of bis wife, that went into thèse shares. 
It is the direct and uncontradicted évidence that it was not, against 
which there is nothing but the mère circumstance that, aljout the 
time they were paid for, Mr. Semmel got $500 from the slate com- 
pany on his option, which he swears he turned over to Hauk on the 
assignment of the option which, he held, and this must be accepted. 
But as to the other 10 shares, I see no reasonable escape from the 
conclusion tl;at there was a fraudulent concealment. The bankrupt, 
as we bave seen, discloses 5 shares, which he claimed as part of bis 
exemption, putting a value of $120 upon them. The explanation 
which he ofïers in bis answer is tbat when he swore to his pétition he 
in fact had but S shares, of the par value of $50, worth, as he be- 
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lieves, about $120; that since then, about Decemberig, 1901, the 
capital stock of the cdmpany, some $30,000, was readjusted without 
bis knowledge, whereby he was given 10 shares of inflated stock, in- 
stead of the 5, which he had when his pétition was sworn to, worth 
$13.50 a share, according to the vahie put upon them by the Com- 
pany, making $131.50 for the 10 he had; and that thèse 10 shares 
represented the same value and no more than the 5 shares which 
constituted his whole interest in the concern. His oral testimony, 
however, is considerably différent. "When I made the schedule of 
my assets," he says, "I knew at the time that there was $7,500 paid in, 
and the company was capitalized at $30,000, and I could not arrive at 
the figure; that I was to bave $500 worth of stock, and I vaiued it 
at one-fourth of $500, or $125, and I thought I would put it in my 
schedules at $125, * * * -^^hat I thought it was worth * * * ; 
but I did not think of the $500 as ten shares of $50 each."- It is pos- 
sible that the variance in the number of shares might be accounted 
for in the way suggested, but that a fair and honest value was put 
upon them collectively is more than doubtful. Two days later, ac- 
cording to what he would hâve us believe, his wife, by his advice, 
borrowed money to take the other 10 shares, which he could not, 
paying $500 for what he had just sworn in his schedules were worth 
but $120. "I thought it was a good stock," he says in his testi- 
mony, "and she invested in it." This is entirely inconsistent with 
the valuation of 24 cents on the dollar at which he claimed the stock 
as part of his exemption. Nor is his explanation of how he figured 
eut the value satisfactory, by distributing the money paid in, $7,500, 
over the whole authorized capital, $30,000. It was not until after- 
wards that the stock was watered by the distribution of the unpaid 
capital among the other stockholders ; and it is to be noticed that, 
in the answer to which I hâve referred, he assigned this "readjust- 
ment" of the stock, as he calls it, as the ground for the value which 
he gives; thereby setting up something after the fact to account 
for that which had preceded it. Furthermore, from Mr. Heber- 
ling's testimony, we fînd that, when the time came for Mr. Semmel 
to get his stock, he made a strenuous claim for 20 shares, con- 
tending that that was the agreement, but was reminded that he 
had said when the company was organized that he and Seip, who held 
the option on the quarry with him, would each put in $500 in moiiey, 
and take $500 in stock for their trouble, and that was what he was 
finally held to. It seems very difïîcult to believe, if such was the case, 
that he could hâve so completely forgotten it, and supposed, as he 
says, that he was to hâve but 5 shares, of the insignifîcant value of 
$120. Moreover, he swears himself that he expected to get $1,000 
worth of stock, and did not learn that he was to hâve but one-half 
that amount until the stock was distributed, December i6th or içth, 
a few days after his pétition. Putting ail the facts together, they dis- 
close to my satisfaction that, whatever the number of shares he had, 
he purposely minimized the value so as to retain the stock by means 
of his State exemption under which he claimed it. A willful under- 
valuation, covered up in the way this is, I cannot but regard as a 
false représentation by the bankrupt with regard to his property; 
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and, being sworn to by hiin in verifying his schedules, it amounts to 
a false oath, which bars a discharge. 

, 2. Nor has he made a much better showing with regard to the 
money coming from the slate çompany on his agreement with them. 
As already stated, be was to get $1,500 in cash, and a certain amount 
of paid-up stock in the company. But after this arrangement was 
made, there was some hitch in the matter, and an attempt by the 
slate company to eut him out by dealing directiy with the owners of 
the quarry on which he and Seip held the option. In this state of 
affairs, he went to his brother^in-law, Hauk, who had let him hâve 
money on the strength of the option, and assigned it to liim; ar- 
ranging with him to buy the property outright if necessary in order 
to hold the option and compel the slate company to carry out their 
agreement. The assignment to Hauk is dated July 30, 1901, and 
the considération named in it is $250 received July 17, 1901 ; $350, 
July 22d; and a note pf $500 given in April, 1898, with $60 interest 
added; making $1,160 in ail. The intervention of Hauk was ef- 
fective. He did not hâve to buy the property, nor in fact do any- 
thing with regard to it, except to stand by Semmel, which he did. 
The parties met together at Allentown; Hauk, Semmel, the ofScers 
of the slate company, and Bossan, one of the owners of the prop- 
erty, being présent. At this interview, Hauk declared that he was 
ready to pay over the money for Bossan's interest, and Bossan was 
induced to say that he would not give a deed to any one except as 
Semmel directed. This brought the slate company to terms, and a 
new agreement was accordingly entered into, which was subsequently 
embodied in a writing bearing date October ist following. By it 
Semmel: assigned to the slate company the option which he held, 
and released the owners from any claim for making sale of their 
property, in considération of which he was to hâve the same as be- 
fore, — :$.i,5oo in money and the amount of stock in the company 
which had been previously agreed upon. This agreement was sub- 
sequently, October i6th, transferred to Hauk by Semmel, by a writ- 
ing indorsed on the back of it, and delivered over to him. Before 
that, however, Semmel was paid $750 by the slate company, $100 of 
which he gave to Bossan for standing by him at the Allentown meet- 
ing, and the other $650 he turned over to Hauk, by virtue of the ar- 
rangement between them. So the matter stood when Semmel went 
into bankruptcy. Since then, on December i6th, he received and re- 
ceipted for $300 from the slate company, which he also turned over 
to Hauk ; making $950 which the latter has received, and leaving 
•$450 still due from the slate company on the contract. The question 
is whether this money belongs to Hauk or to Semmel, not only legal- 
ly, but by the understanding and intention of the parties. Apparent- 
ly, it belqpgs to the former, that being the légal efïect of the assign- 
ment. But acts speak louder than vvords, and we hâve a right to 
look at the conduct of the parties, as well as the writings between 
them, to judge of their significance. Notwithstanding the fact that 
Semmel's option had been assigned to Hauk at the time of the Allen- 
town meeting, :Hauk attended that meeting, not to protect his own 
interestj but; that of Semmel; thus recognizing that the latter had an 
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intercst, regardless of the assignaient. "I had the information," 
says Hauk, "to go down there and see that Mr. Semmel got his 
rights. If he did not, I was going to buy the property, — the Bossan 
portion." Semmel says: "I asked him to see me through, and of- 
fered him $500. Q. To do what? A. To raise the money to bring 
them to terms; * * * To buy from Bossan the one-half, so as 
to bring the slate company to terms." The resuit was a settlement, 
not between Hauk and the slate company, but between the slate com- 
pany and Semmel, with whom, as we hâve seen, a new agreement 
was subsequently executed. This alsO' was assigned to Hauk, but it 
was made in the name of Semmel, which is the significant part of it. 
The terms on which the assignment was given to Hauk are not stated, 
but we may assume that they were the same as in the one previous, 
the' recited considération of which is $1,160. This we must regard 
as the whole of it, for, although Semmel does say that he offered 
Hauk $500 "to see me through," yet, as this involved the raising of 
the money to buy out Bossan, which did not hâve to be done, it is to 
be taken as a mère ofïer, which went nO' further. But the most ex- 
pressive thing of the whole transaction is that, notwithstanding the 
assignment, which, in terms, carried everything that was coming to 
Semmel under the agreement, including the shares of stock which were 
to be given him as part of the considération, there is no claim that 
thèse shares ever belonged to Hauk, nor is there the first sugges- 
tion of it. How does it happen that they were not his, if the whole 
of Semmel's interest passed by the transfer? And what conclusion 
are we entitled to draw from this circum.stance ? The exercise of do- 
minion over property is the highest indicia of ownership, and that, 
as it seems to me, is what may well guide us hère. Through the 
whole transaction it is Semmel, and not Hauk, who acts and is recog- 
nized as the real owner by both. It was his rights that were to be 
protected when the parties met at Allentown, and it is with him 
that the settlement and subséquent writing are made. It is he who 
draws the money on the contract, although in the end, as he says, 
he turned it over to Hauk ; and finally it is he who claim.s and re- 
ceives in his own name, and for his own benefit, the shares oî stock 
which the company allot to him, and it is with him that it is arranged 
how many thèse shall be. Assuming that Hauk advanced the money 
which it is said he did on the strength of the option, — $250 at one 
time, and $350 at another,— and also surrendered Semmel's note 
or duebill of $500, with $60 of interest, the only conclusion con- 
sistent with the évidence is that this was the measure of his interest 
in the option, and that the rest of it belonged to Semmel, and was 
held for his benefit. The shares of stock which it carried certainly 
were, and why not, also, the money, over and above what Hauk had 
in it? He has received $650 from the first payment, of $750, — $100 
having gone to Bossan, — and S300, the next one. This leaves $240 
due him out of the $450 still unpaid. The rest belongs to Semmel, 
and it does him no injustice to hold that he must hâve known it when 
he made up his schedules. If it was, he should hâve so stated; and, 
failing to do so, he made a willful misstatement and misrepresenta- 
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tion with regard;to his assets, resulting- in this respect, also, în a false 
vérification of his schedules, which is a bar to his discharge. 

3. The third objection is net sustained. It was filed before the 
référée at the hearing, and exception is taken to it on that ground. 
But without passing upon that question, I am satisfîed that the as- 
signment, as already indicated, was effective to the extent of the con- 
sidération named in it, which includes the $300 received by Semmel 
on Hauiî's account since his bankruptcy. To that extent the report 
of the référée is not sustained. But as to the rest, it is, and, in con- 
formity with what is there recommended, a discharge is refused. 



TWBEDIE TRADING 00. v. NEW YORK & B. DYBWOOD 00. 
(District Court, S. D. New York. November 7, 1902.) 

1. Shipping— CoîTSTRncTroïr of Chartbk Paety— Dead Freight. 

A charter party for a steamer, flxing the port of loading, and requiring 
the carriage of a cargo of 2,000 tons, 10 per cent., more or less, at Yessel's 
option, which gave her an advantage by enabllng her to carry an un- 
nsually large coal supply, construed, and keld not to render the charterer 
llable for dead freight becanse of its refusai, af ter the vessel had loaded 
1,000 tons, havlng also on board 400 tons of coal, and had crossed a bar 
sonie miles f rom the port of loading, to lighter to her SOO tons additional 
on her demand. 

a. Same— Inability to Lbave Port with Full Cargo— Dutt to Wait Rea- 
SONABLE Time. 

A chartered steamer loading at a river port during an unusual and 
temporary low stage of water cannot recover dead freight from the 
charterer because she was tinable to cross a bar with the maximum cargo 
she was entitled to demand, and which the charterer was able and will- 
Ing to fumlsh, where she did not wait a reasonable time before start- 
ing for the river to rlse, which would probably hâve enabled her to talie 
the full cargo. 

In Admiralty. Action for breach of charter. 

Wheeler & Cortis, for libellant. 

Butler, Notman, Joline & Mynderse, for respondent. 

ADAMS, District Judge. This is an action brought by the libellant 
to recover damages for, an alleged breach of a charter party of the 
steamship Endsleigh, dated January 29, 1901, providing for the trans- 
portation of 2000 tons, 10% more or less at vessel's option, of Que- 
bracho Wood from Colastine, Argentine RepubHc, to New York. 
The contract at first pro.vided for 1500 tons, with the same option, 
but the quantity was afterwards increased to 2000 tons. The libellant 
claims a Ipss in dead freight on 300 tons, which it is alleged the re- 
spondent was required to furnish to complète the cargo under the 
contract. It appears that the vessel reached Colastine about the I5th 
of May, 1901, and after the loading progressed it was found that 
she could not take more than 1900 tons and pass over a bar a few 
miles below Colastine. After having called for the full cargo, which 
the respondent was able and willing to furnish at Colastine, she de- 
clined to receive more than the quantity loaded and having passed 
over the bar, she demanded that the balance of the cargo be light- 
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ered to her there. The respondent declined to comply with the de- 
mand and the vessel sailed with the partial load. 

The contract provided, inter alia: "The cargo, or cargoes, to be 
received and deHvered within reach of the ship's tackles, at ports of 
loading and discharging, where steamer can always safely lie aûoat; 
Lighterage if any to be at expense and risk of cargo" the underHned 
part being written at the end of a printed clause. The libellant con- 
tends that it was entitled to hâve the fuU quantity furnished, even 
though it became necessary to lighter a part. The respondent con- 
tends that it was under no liability to do otherwise than deliver the 
quantity provided for at Colastine and if any lighterage became nec- 
essary it should be at the vessel's expense. 

There can be no doubt that if the contract provided for the sélection 
of a loading port by the charterer and contained a provision which 
required the vessel to go to such port "or as near as she can safely 
go," a clause frequently included in charter parties, the respondent 
would hâve been hable for the dead freight in this case, because such 
a contract contemplâtes the ability of the vessel to leave the port 
when laden according to its terms, and the burden of responsibility 
for the absence of a sufificient draught of water would fall upon the 
charterer. Bacon v. Ennis (D. C.) iio Fed. 404; Id. (C. C. A.) 114 
Fed. 260. Where a loading port is not in mutual contemplation 
when the contract is made, a provision that the vessel shall only be 
required to go as near to a port selected by the charterer as safety 
permits naturally follows and the burden would then justly be upon 
the charterer to provide for any additional expense or loss consé- 
quent upon the ship being unable to départ from the selected port 
with the cargo provided for by the contract. Where the port is 
designated in the contract and there is a similar provision with re- 
spect to going near and the parties know, when making the contract, 
that a full cargo can not be loaded and get to sea, the rule is the 
same — Shield v. Wilkins, 5 Exch. 304 — ; and a guaranty by the char- 
terer of a certain draught of water at the loading port is équivalent 
to a guaranty of such depth in leaving the port — Shaw v. Hart, 21 
Fed. Cas. 1192, i Spr. 567 — ; but where the parties do not know when 
making the contract that a full cargo can not be carried out of the 
port and there is no provision that the vessel shall go as near the 
loading port as she safely can, the rule is not necessarily the same. 
The lack of common knowledge of the situation to be encountered 
and the omission of the provision for near approach seem to leave 
the matter to be determined by an ascertainment of the intention of 
the parties through such means as may be at command, primarily, 
of course, by the language of the instrument and if the intention still 
remains in doubt, by a resort to the circumstances surrounding the 
contract. The intention of the parties seemed to be so much in doubt 
from this instrument that, upon the fîrst argument, I suggested to 
counsel that testimony be taken to show what occurred during the 
preliminary negotiations, with a view of obtaining some light which 
might tend to explain, though not vary, the written contract. Such 
testimony was taken and it appears that when negotiations were in 
progress for the additional 500 tons, information from outside parties, 
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faitiiliar with the port, was obtained by the président of the libellant 
with respect to the water which could probably be depended upoii 
at Golastine and he was apparently satisfied that the risk of under- 
taking to carry the additional cjiiantity could be assumed by the ves- 
sel, as a substitute for the privilège of taking cargo from other places, 
which Was provided for by the çontract, without any guaranty from 
the chartèrer as to draught. The provision for lighterage remained 
the same as when 1500 tons were to constitute the cargo and it is 
clear that no difficulty would hâve arisen in the vessel getting safely 
ont of the port with that quantity. The respondent urges that by the 
terms of the çontract the lighterage clause only came into effect in 
case lightering was to be done in connection with the clause providing 
for the cargo to be received and delivered within reach of the ship's 
tackles at the port of discharging as well as of loading. Read in con- 
nection with the context, it is readily susceptible of the meaning that 
lighterage might be resorted to, at the expense of the chartèrer, in 
case a berth could not be provided where the vessel could load afloat. 
Such a construction , seems more reasonable than one requiring the 
chartèrer to pay for lighterage at a point considerably distant from 
the loading port, especially in view of the margin of loading given 
to the vessel of 10%; more or less, which entitled her to take any- 
where from 1800 to 2200 tons and to regulate her supply of coal, 
within the lîmits mentioned, according to her own advantage. She 
had on board at Colastine some 400 tons of coal and it was ad- 
visable that she should hâve such a quantity to reach a cheap coaling 
place ascompared with places in the vicinity of Colastine but it would 
îiardly seem fair that she should be permitted to carry a heavy supply 
of coal for hef own benefît and at the same time call upon the char- 
tèrer to supply lighterage for cargo which she could not carry from 
the loading port, partly owing to such supply of coal. There is no 
provision in the çontract with respect to the coal to be carried. The 
charter is rnade upon a sailing vessel form and only provides for 
stowage room for provisions, sails and cables. Of course, the steamer 
was entitled to carry coal but there is much persuasiveness in a con- 
tention that with the privilège of carrying a large supply and a cor- 
responding réduction in cargo carrying capacity, the vessel, not the 
chartèrer, assumed the burden of the draught of water in leaving the 
loading port. Suppose that instead of 400 tons, the master of the 
vessel had put a still larger quantity in her bunkers at some place 
where it could be purchased at a low pfice and had come to the loading 
port so burdened with coal that she could only carry the minimum 
quantity of cargo provided for. It would seem under such circum- 
stances that dead freight could not be collected from the chartèrer — 
Shipping Co. V. Forbes (D. C.) 99 Fed. 102, 105 — yet the carriage of 
the larger quantity of coal might be reasonable from the vessel's point 
of view. I regard it as more consistent with the probable meaning 
of the çontract that the vessel's 10% option on the quantity of cargo 
should be Considered as intended to cover such a contingency than 
to hold that the fuU option continued to exist, notwithstanding the 
vessel voluntarily put it out of her power to avail herself of it. And 
there is another feature of the case "which inclines me to décide it in 
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the respondent's favor. It appears that the river at Colastine was 
unusually low at the time of loading and by waiting, the full quantity 
of cargo could probably hâve been carried over the bar. It was the 
vessel's duty to wait a reasonable time. Scrutton, Charter Parties, 
(4th Ed.) 84-86. She did not wait at ail but proceeded immediately, 
notwithstanding a temporary low state of water, with a partial cargo. 
The recovery of dead freight for the deficiency can not be allowed. 
Libel dismissed. 



TJNITED STATES v. WROBLENSKI. 
(District Court, E. D. Wisconsin. November 5, 1902.) 

1. Offense aoainst Postal Laws— Nonmailaiîlb Matter— Obscène Lettees. 

Under that provision of Bev. St. § 3893, as amended by 25 Stat. 496 
[U. S. Comp. St. 1901, p. 2658], which makes it a pénal offense to mail a 
private sealed letter contalning obscène, lewd, and lasclvious matter, 
tbere is no question of publication, and, to be within the statute, the 
letter mu st tend to corrupt the morals of the person to wbom it is ad- 
dressed, there being no presumption that it was intended to be or wil! 
be read by others, and such tendeney is dépendent upon circumstances, 
the import and presumed motive, and not upon the mère terms of tho 
communication; a letter which might be in violation of the statute if 
sent to one person may not be when sent to another. 

2. Same. 

The mailing of a private sealed letter, dlrected to and contalning Indé- 
cent charges agalnst the mother of the writer, does not constitute the 
offense of mailing a letter contalning obscène, lewd, and lascivious mat- 
ter, under Rev. St. ï 3893. 

On motion to quash indictment under section 3893, as amended by 
25 Stat. 496 [U. S. Comp. St. 1901, p. 2658], for mailing a letter "of 
an indécent character," alleged to be "obscène, lewd, and lascivious." 

H. K. Butterfîeld, for prosecution. 
A. J. Depp, for défendant. 

SEAMAN, District Judge. The letter in question is directed to 
tho mother of the défendant, refers to epithets applied by the former 
to the latter, and, in efïect, charges the mother with adultérons inter- 
coi.rse with a son-in-law. It is atrocious in spirit, and indécent in the 
plain implications of the language. It is grossly dêfamatory, but the 
statute does not intend protection against libels of the person ad- 
dreised. "The offense aimed at," as held in Swearingen v. U. S., 
161 U. S. 446, 450, 16 Sup. Ct. 562, 40 L. Ed. 765, "was the use of the 
mails to circulate or deliver matter to corrupt the morals of the peo- 
ple," and the terms used in the statute "signify that form of im- 
morality which has relation to sexual impurity, and hâve the same 
meaning as is given them at common law in prosecutions for obscène 
libel." The statute is highly pénal, and "should not be held to em- 
brace language unless it is fairly within its letter and spirit." Id., 
i6ï U. S. 451, i6 Sup. Ct. 563, 40 L. Ed. 765. In other words, 
the tendeney must be to corrupt the récipient, and not merely to 

^ 1, Nonmailable matter, see note to Timmons v. U. S., 30 C. C. A. 79, 
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offend orhurt, as the charge relates to a sealed letter, and îs not 
within the provision concertiing nonmailable matter on envelopes or 
postal cards. The original section (3893) did not in terms include 
a letter, and the décisions were conflicting whether a seàled letter was 
within its import, but by the amendment of 1888 — 25 Stat. 496 [U. S. 
Comp. St. I^i, p. 2658] — the omission was supplied, setting the ques- 
tion at rest. Of the numerous cases reported under this section, thèse 
further citations are deemed sufficient for its deiînition: Dunlop v. 
U. S., 161 U. S. 486, 500, 17 Sup. Ct. 375, 41 L. Ed. 799; U. S. v. 
Wrightman (D. C.) 29 Fed. 636; U. S. v. Clarke (D. C.) 38 Fed. 
732; U. S. V. Martin (D. C.) 50 Fed. 918; U. S. v. Maies (D. C.) 51 
Fed. 41, and cases reviewed; U. S. v. Moore (D. C.) 104 Fed. 78. 

The case at bar involves alone the mailing of a "private sealed let- 
ter" directed to, and containing indécent charges against, the mother 
of the writer, and not a publication of the indécent matter. That the 
statute as amended is applicable to such letter is settled by the dé- 
cision in Andrews v. U. S;, 162 U. S. 420, 423, 16 Sup. Ct. 798, 40 
L. Fd. 1023, though previously left in doubt under a remark in U. 
S. V. Chase, 135 U. S. 255, 262, 10 Sup. Ct. 756, 34 L,. Ed. 117. The 
subject*matter, however, must be "obscène, lewd, and lascivious," 
within the meaning of the statute as defined in the cases above cited, 
to sustain the indictment ; and the test is whether it panders to lascivi- 
ousness, or states or "implies something tending to suggest libidious 
thoughts or excite impure desires." U. S. v. Wrightman, supra. If 
it were a publication, or the matter were sent to a young person or a 
stranger, I am not sure that thèse définitions would exclude the lan- 
guage or suggestion of the letter. But I am of opinion that the gên- 
erai test is not applicable alike to publications and sealed private let- 
ters. In eîther case the question ôif violation of the statute rests upon 
the import and presumed motive, and not upon the mère terms of the 
communication. Thus its tendency dépends upon circumstances, and 
unexceptionable language may convey vicions information within the 
statute. Dunlap v. U. S., supra. In the case of a private letter 
(sealed) there is no publication (U. S. v. Chase, supra), and no pre- 
sumption arises of intention to give publicity, or that it will be read 
by others than the addressee. The language or communication may 
be free from the condemnation of the statute in one instance, while 
it vi/ould clearly fall within it when addressed to other persons. So the 
inquiry as to the tendency of the letter must be narrowed to its lia- 
bility to corrupt the addressee, and no such tendency can be imputed'- 
to this letter to the mother of the défendant. 

The motion to quash the indictment must be sustained accordingly.. 
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ST. PAUL, M. & M. RY. CO. v. WESTERN UNION TEL. CO. et al. 

(CSrcuit Court of Appeals, Eighth Circuit. November 3, 1902.) 

No. 1,571. 

l. TET^EGKAPHS— CONTBACTS BETWEBN RaILBOAD AND TeLESRAPH COMPANIES— 

CONSTRDCTION. 

A railroad eompany, having 80 miles of its road under construction, 
with extensions projected, entered Into a contract with certain persons 
by which the latter agreed to construct, maintain, and operate a tele- 
graph Une along the rlght of way for sald 80 miles on stated terms and 
conditions, relatlng to the cost of construction and maintenance, Its re- 
newal, and its opération for the beneilt of both parties. The contract 
contalned no limitation as to tlme, and provided that as the railroad was 
extended tiie other parties should continue the Une of telegraph along 
the Une of road upon the same terms and conditions. It contalned a 
further proTislon that the railroad eompany "does hereby grant to the 
said parties of the flrst part, for the uses and purposes of this contract, 
and to keep off competlng Unes, the exclusive right of way for the Unes 
of the telegraph along and upon the lands of the party of the second 
part, as far as can be legally done; and It Is hereby mutually agreed 
that this contract shall be bindlng upon the successors, représentatives, 
and assigns of both parties hereto." Beld, that such contract dld not 
operate as a présent grant of an estate or interest in the railroad right 
of way, to be held and enjoyed by the grantees for ail tlme, inde- 
pendently of the provisions of the agreement, and which could be ex- 
tingulshed only by a reconveyance, but that the grant was Intended to 
continue only so long as the contract, "for the uses and purposes" of 
which It was made, should continue in force, and that It was wlthln 
the power of the parties or thelr successors to terminate the same by 
Bubseauent paroi agreements. 
S. Same — Qrant op Basembnt. 

In no event could such contract be construed to grant a présent and 
vested right. In the nature of an easement, in any right of way whicli 
had not at the tlme been acquired or located by the railroad eompany; 
but It could, at most, croate a mère équitable right to hâve the grant 
perfected when the property to which it related had been acquired, and 
until so perfected it could be relinqulshed by paroi, or by acts in pals 
which clearly evidenced such an intention. 
8. Samb— Modification by New Contract. 

The individuels with whom the contract was made asslgned the eame 
to the Northwestern Telegraph Company, which, under such contract, 
and a subséquent agreement made with the recelver appointed for the 
property of the railroad eompany in foreclosure proceedings, built and 
operated several hundred mUes of telegraph Unes prier to the sale of 
the railroad in the foreclosure suit, at which compialnant became the 
purchaser. Thereafter complainant and the Northwestern Company en- 
tered into a new contract, which was whoUy exeeutory in character, 
containlng no référence to any prior agreement, or to rights previously 
acquired by elther party. It bound the telegraph eompany to construct 
a Une of telegraph along and upon the right of way of any railroad, 
then constructed or thereafter constructed, owned, leased, or operated 
by complainant. and, while It contalned no Umlt as to duratlon, gave 
elther party a right to a modification of its terms on an équitable basls 
after the expiration of 10 years, and at intervais of 5 years thereafter. 
Eeld, that such contract superseded ail prlor agreements between the 
predecessors In interest of the parties, and also placed ail Unes of tele- 
graph theretofore constructed on a plane of equality, so far as the rights 
of the parties thereln were concemed. 
4. Samb — Assisnment of Contracts— Mehqbr of Telbgraph Companies. 

After the exécution of such contract the Northwestern Company 
transferred ail Its contracts and property to the Western Union Tele- 

U8F.-— 32 
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graph Company, under an agreement that It would not engage In the 
IjVlsïness of telegraphy, nor build, own or lease any Unes of telegraph, 
for the term of 99 years, in considération of which the Western Union 
CoDipàny agreed to pay the Interest on its bonds, and a certain sum 
yearly to its stockholders as divldends, and to restore the property at 
the end of such term. No limitation was placed on its power to deal 
wlththe contracts asslgned. Held, that in ylew of the long term during 
whlch the charter powers of the Northwestern Company were devolved 
on the Western Union Company, whlch amounted practically to its 
merger in such company, the latter had Implled power to deal with ail 
such contracts as it deemed best, and to elther modify the same, or 
substltute otheiB In thelr stéad. 

6. Samb — Contracts betwebn Railboad and Teleghaph Compakies — 
RiGHTs èF Pabttes. 

Négi^ations between coffiplainant and the Western Union Company 
resultéd in a contract between them which reclted that they jointly 
' oWned thè exlsting telegraph Unes along complainant's road, then being 
' operated under the contrflct between complalnant and the Northwesteni 
Company, which contract had been transf erred to the Western Union 
■Comipâny; that complalnant had extended its road, and desired telegraph 
Mîtes cbnsti'ucted on such extensions; and that both parties desired and 
requèited the modification and cancellation of such prlor contract. It 
t^W^lded that It should supersede such prlor contract, and ail other 
a'greements between the parties or their respective predecessors; that 
it shôùïd continue in force for 10 years, and during such time should 
exteud i to ail roads then ot thereafter owned or controlled by com- 
plàindilt. It further provlded that the telegraph Company should furnish 
ail the material, labor, and tools necessary for the construction of new 
llnesj aM ail the materlalS and tools necessary for the maintenance, 
repalr, and reconstruction of exlsting lines, and for the reconstruction 
of Unes along ail extensions and leased and controlled rallroads, and 
the labor for the stretehing of addltional wires upon exlsting lines; 
the rallroad eompany agreelng to furnish free transportation over its 
lines to, employés of the telegraph company when engaged In the per- 
formance of thelr dutles and the labor for the maintenance, repalr, and 
reconstruction, when necessary, of ail exlsting télégraphie Unes. The 
telegraph company was to furnish such telegraph service as required for 
the business of the rallroad. At the tlme such contract was made, lines 
had been çonstnicted along 853 miles of complainant's rallroad, and, dur- 
ing the 10 years it was in force, extensions were màde, both of rallroad 
and telegraph lines, amounting ,tO: pearly 4,000 miles addltional. Seld, 
that under such contract the parties were equal Joint owners of the 853 
miles,, tp the cost of which they or thelr predecessors had contributed 
about equally, the récital oi! such Joint ownership In the contract itself 

. belpg jjlRdlng on ail parties in Interest; that the telegraph company 
was theowner of the new Unes eonstrueted under such contract at its 
own cost, s\ïbject to a reasonable allowance to complainant for its 
services la- dlstrlbuting the materials; that on the terminatlon of the 
contract ;the telegraph Unes dld not beeome the property of complalnant, 
because attached to Its right of way^» nor dld the telegraph company 
hâve a peri)etual easemeot whlch entitled it to maintain, its Unes there- 
after op such rlght of way wlthout the payment of compensation, but 
■that the ÎBterests of the respective parties were unaffected and unlm- 
paired by such terminatlon; the only eflCect of whlch was to requlre a 
readjustmentof the ternis: and conditions on which the lines should be 
thereafter malntalned »nd operated. 

6. 8aME— RlGHTS^ON Termination op Contbaot. 

■ Where a telegraph company, vested with the power of eminent domain, 
. eonstrueted": its lines upon the right: of' way of a rallroad, with the 
consent of the owner, in such a manner that they dld not interfère with 
th^ opération of the road,; under an agreement that the lines of telegraph 
should form a part of its télégraphie ; System, which agreement further 
provided that It should remain ii; force for 10 years, but eoutalned no 
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express provision requiring the telegraph Company, at the expiration 
of JO years, to remove its lines from the right of way, held, that it 
was compétent for a court of equity, whose jurisdiction had been in- 
voked by the railroad Company to restrain the telegraph company, ou 
the termination of the contract, from using the lines on the theory that 
they had become the property of the railroad company, to détermine 
the amount of reasonable compensation which should be paid by the 
telegraph company for its continued use of the rigbt of way, and to 
permit it to maintain and operate its lines thereon on paymeut of such 
compensation. 
7. Same. 

The contract between complainant and the Western Union Company 
provided for the maintenance, opération, and extension of telegraph 
lines admitted therein to be the joint property of the contracting parties; 
and having stipulated the proportion of the cost and expense to be borne 
by each party, and the use to be made of the lines for the beneflt of 
each, without maliing any distinction in either respect between the Unes 
existing and those to be built, no inference can be drawn of an intention 
that the ownership of the new lines should be différent from the old, or 
that either party should pay the other for services rendered in their 
construction, and, in the absence of express provision otherwise, the ex- 
tensions became also the joint property of the parties. Per Sanborn, 
Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

For opinion below, see io6 Fed. 243. 

This is a controversy between the St. Paul, Minneaiwlis & Manitoba 
Railway Company, the appellant, and the Western Union Telegraph Com- 
pany and the Northvs'estern Telegraph Company, the appellees, concerning 
their respective rights and interests in lines of telegraph erected and now 
standing on the right of way of said railway company in the states of 
Minnesota, North Daliota, Montana, Idaho, Oregon, and Washington. For 
brevity, the appellant will be styled the Manitoba Company, while the ap- 
pellees wlU be referred to, respectively, as the Western Union Company 
and the Northwestern Company. 
The facts out of which the controversy arises are substantially thèse: 
On September 21, 1863, the St. Paul & Pacific Railroad Company, which 
had succeeded to ail the rights, privilèges, franchises, and property of the 
Minnesota & Pacific Railroad Company, a land-grant company, was engaged 
in constructing a Une of railroad from Stiliwater, in the state of Minnesota, 
by way of St. Paul and St. Anthony, via MinneapoUs, to Breckenridge, on 
the western border of the state, witli a branch road, via Anoka, St. Cloud, 
and Crow Wing, to St. Vincent, in the northwestern portion of the state. 
Little, if any, of the road had at that time been built, but work was in 
progress on that part of the line between St. Paul and Watab, which latter 
place was near St. Cloud, on the projected branch line to St Vincent, and 
was about 80 miles distant from St. Paul. At the date last aforesaid 
(September 21, 1863) the St. Paul & Pacific Railroad Company entered into 
a contract with A. B. Smith and Z. G. Simmons for the building of a line 
of telegraph on the railroad right of way from St. Paul to Watab. Omitting 
unimportant retails, this contract provided that Smith & Simmons, for the 
sum of $90 per mile to be paid by the railroad company, should build and 
keep In good repair a line of telegraph along the Une of said railroad from 
St. Paul to Watab: that the employés of the railroad company should watcli 
the line and mend it when they could, and that the railroad company should 
furnish convenient facilities to the telegraph company for repairing breaks 
in the line when it could do so without unnecessary expense; that Smith 
& Simmons should furnish ail materials for repairing the line, and should 
renew the Une, when necessary, at their own expense; that the railroad 
company should furnish rooms in its dépôts for telegraph offices free of 
charge; that Smith & Simmons should send messages of the railroad com- 
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pany relating to rallroad business, free of charge, orer ail theîr Unes of 
telegraph In the state of Minnesota; that they should be entitled to ail money 
reccived on account of commercial and public business passing over the 
line, which was to be accounted for and paid over montUy; that the tele- 
graph, business of the railroad company should hâve the préférence over 
commercial business; that, in case one wire proved insufflcient to transact 
the business wlthout delay, Smith & Simmons might string additional vs^ires 
at their own expense; and that, if the railroad company wanted greater 
facilities, it might require Smith & Simmons to sti'lng additional wires, but 
in that event the expense should be borne by the railroad company. 

The seventh and eleventh paragraphs of this contract, over which much 
controversy bas arisen, are as follovrs: 

"SeventH. And the said party of the second part does hereby grant to 
the said parties of the flrst part, for the uses and purposes of this contract, 
and to keep off competing lines, the exclusive right of way for the Unes of 
the telegraph along and upon the lands of the said party of the second part, 
as far as can be legally done. And it is hereby mutually agreed that this 
contract shall be binding upon the successors, représentatives, and assigns 
of both parties hereto." 

"Eleventh. It Is further agreed that, as the said Saint Paul and Pacific 
Bailroad Company shall further constnict and operate their said road, the 
parties of the iirst part may and shall continue the same line of telegraph 
along the Une of said road upon the same terms and conditions as here- 
Inbefore mentloned. Each agi-ee to conform to ail the requlrements above 
mentioned," 

On February 5, 1866, the St. Paul & Pacific Bailroad Company, by législa- 
tive action, became segregated into two corporations, one of vrhich was 
termed the First Division of the St. Paul & Pacific Railroad Company, and 
under that name succeeded to ail the corporate rights, powers, and fran- 
chises of the St. Paul & Pacific Railroad Company, as respects the road 
which tbe latter company had been authorized to construct from St. Paul 
northwestwardly to Watab, and from St. Anthony westwardly across the 
State to Breckenridge, or, more accurately, to a point between the foot of 
the Big Stone Lake and the mouth of the Sloux Wood river. After the 
St. Paul & Pacific Rallroad Company became subdivided into two corpora- 
tions, mortgages were executed by the respective companies covering the 
Une of road which became the property of the First Division Company from 
St. Paul to Watab and from St. Anthony to Breckenridge; also covering the 
branch line from St. Cloud to St. Vincent, which remained the property of 
the parent company. Thèse mortgages were foreclosed by actions instituted 
in the state and fédéral courts for the state of Minnesota; the resuit being 
that in May, 1879, the appellant, the Manitoba Company, bought at fore- 
Closure sale under a decree of the state court the line of road from St. Paul 
to Watab; and in June, 1879, at a like sale under a decree of the state court, 
tbe Une from St. Anthony to Breckenridge; and in June, 1879, at a like 
sale under a decree of the fédéral court, the Une of road, then partially 
unbuilt, between St. Cloud and St. Vincent. While this latter road was 
in the custody of a recelver appolnted by the fédéral court in the foreclosure 
suit, the recelver, J. P. Farley, on April 16, 1878, entered into a contract 
with the Northwestern Company, one of the appellees, relative to the con- 
struction of telegraph Unes along the roads in his custody. Long prior to 
the exécution of this latter contract, to wit, on January 17, 1865, the Smith 
& Simmons contract with the St. Paul & Pacific Railroad Company had been 
asslgned to the appellee the Northwestern Company by persons who assumed 
to be the owners thereof, viz., by Z. G. Simmons, one of the original con- 
tracting parties, and by O. S. Wood, actlng "by B. Cobb, His Atty.," and 
by Bmory Cobb. In what manner, if any, O, S. Wood and Emory Cobb 
açquired an interest \n the Smith & Simmons contract, and in what manner 
E. Oobb açquired authority from O. S. Wood to assign his interest, is not 
disclosed by the record. 

By the Farley contract it was provided, In substance, that the telegraph 
company should construct on the right of way of any railroad then or 
thereafter constructed, owned, leased, or operated by the St. Paul & Pacific 
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Railroad Company a telegraph Une of one or more wires, as might be re- 
quired, on pôles of a certain size; that both contractlng parties might estab- 
lish telegrapli stations at ail points on the roads covered by the contract, tlie 
operators whereat should form a part of the telegraph corps, and be subject 
to the rules of the telegraph company; that reports should be made monthly 
of ail commercial business transacted at the various stations, the proceeds 
of which should be paid to the telegraph company; that the railroad com- 
pany should pay to the telegraph company one-half the cost of construeting 
said telegraph line; that the telegraph company should furnish ail the 
materials necessary to repair and maintain the lines, and that the railroad 
company should do ail the work necessary to keep them in good working 
order; that wherever two wires were strung, each contractlng party should 
hâve the exclusive right to the use of one wire; that either party might, 
at its own expense and for Its exclusive use, hâve the right to place one or 
two additional wires upon the pôles constituting the line; that when only 
one wire was strung the use thereof should be joint and mutual, but that 
Important railroad business should hâve the préférence. In addition to 
thèse provisions, the ï'arley contract contained the foUowing stipulations, 
to which much importance is attached by counsel: That is to say, the re- 
ceiver covenanted for and In behalf of the St. Paul & Pacific Kailroad Com- 
pany that the telegraph company should bave the right of way on and along 
the railroads of the railroad company for the construction and use of tele- 
graph lines for commercial or public uses and business, and that It would 
not transport men or material for the construction of a telegraph line in 
opposition to the Northwestern Company, except at the usual l'ate chargea 
other persons, or distribute material for such opposing line, except at regular 
stations; that the provisions of the contract should extend to ail railroads 
owned or controlled by the railroad company, or which might be owned 
operated, leased. or controlled by it; and that at periods of 10 years eithei 
party, on giving 30 days' notice, might call for a reconsideration and re- 
adjustment of the terms of the contract on an équitable basis, so as to secure 
to both parties the largest beneflt. 

While there is some controversy over the fact, and the proof is not clear, 
yet the évidence justifies the conclusion that a line of telegraph was built 
under the provisions of the Smith & Slmmons contract from St. Paul to 
St. Cloud, a place near Watab, and from St. Anthony to Breckenridge; that 
such telegraph line wais erected between St. Anthony and Breckenridge con- 
temporaneously with the construction of the railroad between those points 
by the First Division Company; and that, as respects the branch road from 
St. Cloud to St. Vincent, a telegraph line was constructed either under the 
Smith «& Simmons contract or under the Farley contract. A line of tele- 
graph along such parts of the branch road as had not been built and put 
in opération when the Farley contract was executed was doubtless con- 
structed under the provisions of the latter contract. 

Shortly after the acquisition of the several voads as aforesaid by the 
Manitoba Company at the foreclosure sales, it entered into negotiations with 
the Northv/estern Company for a new telegraph contract, embracing ail the 
roads then owned by it, which resulted in the exécution of a new agreement 
between said companies on October 15, 1879, which will be referred to here- 
after as "Contract A." By contract A it was agreed that the telegraph com- 
pany should construct upon the right of way of any railroad then or there- 
after constructed, owned, leased, or operated by the railroad company, as 
fast as the road was built, a line of telegraph, with one or more wires, as 
might be required; that the telegraph company should furnish ail the ma- 
terials necessary to repair and maintain the lines, and that the railroad 
company should do ail the work necessary to keep them in good working 
order; that the telegraph company should furnish the railroad company 
télégraphie service over any of its lines, wherever situated, to the value 
of $2,000 per annum; that the railroad company should pay to the telegrapli 
company one-half the cost of construeting the line; and that at the expira- 
tion of 10 years, and at the end of each 5-year period thereafter, either 
party, upon 30 days' notice, might call for an équitable readjustment of 
their rights under the contract. Both the Farley contract and contract A 
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contained a provision that the telegraph lines referred to therein should 
form a ^art of the gênerai sytem of tbe telegraph company, and that, as 
respects feCttoméPclal and publie business; they should be régula ted and con- 
troUed by It. In ail other respects the two contracts, save as to the parties, 
were substantially allke, but no référence was made in contract A to any 
prlor ContPàèt. 

On May 7, 1881, the Northwestern Company was practlcally absorbed by 
the Western TJnlon Company, and shortlythereafter the Northwestern Com- 
pany ceased to transact a telegraph business. Ail of its lines and property 
of every description were transferred to, and passed into the custody and 
control of, the Western Union Company. Ail of its telegraph contracts. In- 
cluding ctontract A, were assigned to the Western Union Company. Of tbe 
agreeaent between the two telegraph companies by virtue of which the 
merger took place, It will suflBce to Say at présent that the Northwestern 
Company covenan ted that durlng the period of 99 years covered by the 
agreement it would "not * * • engage In the business of telegraphy, 
nor build nor own any Unes of telegraph, or hold the same by lease or other- 
wise"; that, In exchange for what it acquired under the agreement, the 
Western Union Company engaged to pay the interest on outstanding bonds 
of the Korthwestern Company to the amount of $1,180,000, or on other bonds 
that might' be issued In exchange therefor; also to pay $100,000 per year, 
with a pro rata increase of that sum each year until July 1, 1896, when the 
sum thën arid thereafter to be pald annually during the life of the agree- 
ment should be $150,000; that ît would also pay $2,500 yearly for 14 years, 
to cover the expense of keeping up the Corporate organization of the North- 
western Gompanyï The anntal payments aforesaid of $150,000 per year, 
by the terins of the agreement, "«vête to bé made dlrectly to the stockholders 
of the Northwestern Company, as a dlvidend on their stock, the total amount 
of which was guarantied to be $2,500,000. The Northwestern Company re- 
served to itself the right to terminate the agreement in case the Western 
Union Company failed to mafee the aforesaid payments for as much as three 
months after they severally became due. The agreement also contained a 
provision' blhding the Western Union Company to restore the property which 
it had acquired thereunder to the Northwestern Company in as good condi- 
tion as when reeeived, at the expiration of 99 years. 

On AugUSt 23, 1882, a new télégraphie agreement was executed by and 
between the Manitoba Company and the Western Union Company, which 
will be referred to hereafter as "Contract B." This latter contract was the 
resuit of â controversy which appears to hâve arisen between the contracting 
parties subséquent to the merger of the business of the two telegraph com- 
panies under the agreement of May 7, 1881. The Manitoba Company, as it 
seems, clalméd that the assipiment of contract A by the Northwestern Com- 
pany to thé Western Union Company terminated that contract, so far as the 
Manitoba Company was concemed; also that contract A was ultra vires 
the Manitiiba Company, becausC it had the right under its charter to operate 
a telegtaph ' as well as a rallroad, which télégraphie franchise it had at- 
temptedto transfer Indeflniteiy to the Northwestern Company by contract 
A. The RIaOitoba Company, in the course of the controversy, doubtless ex- 
pressed a déêire, in some Of the interviews, to own and operate telegraph 
Unes of its o'wn on its right of way. The controversy, whatever it may hâve 
been, ended, however, with the exécution of contract B. This contract began 
with a récital that the parties thereto, to wit, the Manitoba Company and 
the Western Union Company, "Jointly own certain lines of telegraph along 
various rallrdads of the railway company, being the existing lines of tele- 
graph nôw In opération along the railway company's lines of railroad, 
• * ♦ mrvr operated under the provisions of a contract dated October 15, 
1879," the same being eontraCt A; that this latter contract had been duly 
transferred by the Northwestern Company to the Western Union Company; 
that the railway company had extended its road, upon which extensions 
it desired telegraph lines to be erected, and that both parties desired and 
requested "the modification and cancellation" of contract A. It is unueces- 
sary to state the provisions of contract B, followlng the aforesaid récitals, 
except In so far as they diflfer from the provisions of contract A, heretofore 
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stated. The telegraph company agreed to fumish at Its own expense ail 
the materials and tools neeessary for tbe maintenance, repair, and recon- 
struction, when neeessary, of exlsting Unes of telegraph along the railway 
company's road, and for the construction, maintenance, repair, and recon- 
struction of such additional wires or Unes of pôles and wires along said 
railroads, and along ail branches, extensions, leased and controlled Unes 
thereof as the telegraph company might require for its own business, and 
as might be required for the railroad business of the railway company. 
The railway company, on the other hand, agreed to furnish at Its own 
expense the neeessary labor for the maintenance, repair, and reconstruction 
of existing Unes of pôles and wlres, as well as for the maintenance, repalr, 
and reconstruction of such additional wlres or Unes of pôles and wires as 
might be required either on existing roads of the railway company, or on 
branches and extensions thereof; also on roads that it might lease or con- 
trol, where there was no telegraph. The telegraph company agreed to 
furnish at its own expense the labor for the construction of new Unes of 
telegraph on extensions and branches of the railway company's road, as 
well as on roads leased and controlled by it on whleh there was no telegraph 
Une; also to furnish at its own expense the labor for stretching additional 
wires upon existing Unes of pôles, and upon extensions and branches of the 
railway company's road, and to fumish and pay the wages of a foreman to 
take charge of the work of reconstruction, and to direct the laborers that 
were hired by the railway company. The telegraph company agreed to 
furnish the railway company, free of charge, and for its exclusive use, 
enough wlres on ail of its roads to transact the railway business; but it 
was provided that only one of such exclusive wires should be called for at 
one time, and that an exclusive wire should be demanded only when it was 
actually neeessary to accommodate the railroad business. The telegraph 
company agreed to transmit for the railway company, without charge, over 
ail of its Unes of telegraph in the United States, messages, originating at 
or destined to points on its telegraph Unes, and relatlng strictly to railroad 
business, the value of which service should aggregate §750 per month, when 
the railroad company had 1,000 miles of road in opération, and to increase 
this allowance of free télégraphie service ?6 per annum for each additional 
mile of railroad that might be constructed by the railway company. By 
the twelfth paragraph of contract B it was declared that It should "supersede 
said contract hereinbefore mentioned [meaning contract A], and ail other 
agreements between the parties hereto, or their respective predecessors, and 
shall extend to ail roads now or hereafter owned or controlled by the railway 
company while this contract remains in force, and to ail branches and ex- 
tensions thereof, • • * where the telegraph company • • • rnay not 
be prohibited * • • f rom constructlng Unes of telegraph." It was f urther 
provided (and to this clause important conséquences are attaehed by counsel) 
that the contract should take effect July 1, 1882, and continue in force 10 
years, unless sooner terminated by mutual consent. 

After the exécution of contract B, the parties hereto acted under It con- 
tinuously for 10 years, and during that period the Manitoba Company ex- 
tended its railroad from a point in North Dakota to the Pacifie Océan. As 
the railroad was extended, a new Une of telegraph was constructed by the 
telegraph company on the railroad right of way pursuant to the provisions 
of contract B; the resuit being that by October, 1891, telegraph pôles had 
been erected on over 2,000 miles of the railroad's right of way, and over 
6,400 miles of new wire had been strung, at a cost to the telegraph company 
exceeding $300,000. In addition to erecting the new Unes of telegraph, the 
telegraph company also discharged its obligation under contract B to repair, 
maintain, and reconstruct existing Unes, which at the date of that contract 
embraced 853 miles of pôles, and 1,537 miles of wire. Altogether since the 
exécution of contract B the Manitoba Company has constructed about 2,770 
miles of railroad, and the Great Northern Railroad Company, Its lessee, has 
constructad over 1,000 miles of railroad along which Unes of telegraph hâve 
been erected. 

Shortly prier to the expiration of contract B, the Manitoba Company pre- 
ferrcd a claim that when that contract expired ail the Unes of telegraph 
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standing on Its rlght of way, and erected In the manner and nnder the 
drcumstances aforesaid, would become Its exclusive property, by vlrtue of 
the provisions of eontract B. Thls claim was eontroverted by the Western 
XJnion Company, and gave rise to the présent action. The Manitoba Com- 
pany, as eomplalnant,-exhlbited its biU agalnst the Western Union Company 
on January 16, 1893, in the circuit court of the United States for the dis- 
trict of Minnesota, alleging many of the f acts heretof ore recited, and praying 
that It be decreed to be the owner of the telegraph Unes In controversy; 
that the Western Union Company had no Interest thereln, save such interest 
ae It might hâve as a joint owner; tliat It be decreed that eontract A was 
annuUed by eontract B; and that the Western Union Company might be 
enjoined from asserting any clalm to the Une. Subsequently the bill was 
amended by making the Northwestern Company a party défendant, and 
thereupon both of the défendants answered, and flled cross-bills. In which 
many of the facts heretof ore stated were recited at length. It will sufflce 
to say generally that by thelr answers the défendants asserted that they 
were the owners of the telegraph lines in controversy; the Northwestern 
Company clalmlng them as lessor, and the Western Union Company as its 
lessee. They aiso asserted the right to maintain and operate the Unes of 
telegraph perpetually on the rallroad rlght of way. By their cross-bills, 
however, they prayed that the court would flx the compensation to be paid 
for malntalning the Unes on the rallroad rlght of way, provlded it found, as 
respects any part of the right of way, that they were not entltled to further 
occupy it Without paying for its use. 

The case reached a final decree In the circuit court at the January term, 
1901, which was favorable to the telegraph company. From that decree the 
Manitoba Company prosecuted an appeal to this court. 

M. D. Grover and George B. Young, for appellant. 

Rush Taggart and John F. Dillon (C. M. Ferguson and George H. 
Fearons, on the brief), for Western Union Tel. Co. 

George C. Ripley (Burt F. Lum, on the brief), for Northwestern 
Tel. Co. 

Before CAtDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The circuit court decided, in substance, that the seventh and elev- 
enth paragraphs of the Smith & Simmons eontract, quoted above in 
the statement, when considered together, granted to Smith & Sim- 
mons "a perpétuai easement or right to, establish, construct, and con- 
tinue in the opération of a line of telegraph along the line [of rail- 
road] specified in the eontract [to wit, from St. Paul to Watab, 
Minn.], and along such further lines of railroad as should be con- 
structed by the St. Paul & Pacific Railroad Company, and that it be- 
came a vested property right" from the date of that eontract or grant, 
which could not be extinguished save by a reconveyance ; that the 
grant of the easement aforesaid was "a then présent and vested grant, 
covering not Only the line particularly described" in the Smith & 
Simmons eontract, "but equally the right of way along railways there- 
after built by",the St. Paul & Pacific Railroad Company and its suc- 
cessors in interest, althôugh such rights of way had not then been 
acquired, and their location was at the timè unknown ; that this per- 
pétuai easeitteilt, so termed, was undisturbed and continued to ,ex- 
ist, notwithstanding the exécution of the: three subséquent télégraphie 
eontracts mentioned in the foregoing statement; that thèse subse- 
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quent agreements, to wit, the Farley contract and contracts A and 
B, contained a further assurance of the right or easement thereto- 
fore granted; and that, at most, such subséquent contracts only 
abrogated those executory provisions of the Smith & Simmons con- 
tract which determined how the lines of telegraph, as between the 
telegraph company and the railroad company, should be operated 
and maintained. The circuit court further held that the easement 
thus imposed upon the right of way of the St. Paul & Pacific Railroad 
Company by the Smith & Simmons contract was not extinguished by 
the foreclosure of the mortgages under which the Manitoba Com- 
pany, the présent appellant, acquired the property, rights, and fran- 
chises of the St. Paul & Pacific Railroad Company, but that the prop- 
erty in question passed into the custody of the appellant burdened 
with the easement, which easement also became attached to ail the 
lines of railroad subsequently constructed or acquired by the Mani- 
toba Company. The decree from which the appeal is taken rests 
upon thèse fundamental propositions, which were decided by the 
learned judge of the trial court ; and it dépends mainly upon the 
proposition that the Smith & Simmons contract granted a perpétuai 
easement of the kind above described, which could not be released 
or extinguished save by a formai written conveyance. In view of 
the important conséquences deduced from this premise, it is the first 
proposition which deserves considération. 

It will be seen that the stipulations contained in the Smith & Sim- 
mons contract are generally of an executory character, and that they 
consist principally of personal covenants on the part of the con- 
tracting parties, ail of which they could modify or discharge at theii 
mère pleasure by an oral agreement to that effect, or by making an- 
other contract covering the same subject-matter, or by acts in pais 
clearly evidencing an intent to modify or discharge them. The only 
provision found within the four corners of the instrument which lends 
any color to the claim that the St. Paul & Pacific Railroad Company 
intended to grant a perpétuai easement to erect and maintain lines 
of telegraph on rights of way which it then owned or might there- 
after at any time acquire is found in the seventh paragraph, where 
it is said: 

"The said party of the second part [the railroad company] does herebj 
grant to the said parties of the first part [Smith & Simmons], for the uses 
and purposes of this contract, and to keep off competlng lines, the exclusive 
right of way for the lines of the telegraph along and upon the lands of the 
said party of the second part, as far as can be legally done." 

It will be observed that there is hère an express déclaration that 
the right of way in question is granted for the uses and purposes 
of the contract, and to keep off competing lines, which, when fairly 
interpreted, means, we think, that the right granted was to be exer- 
cised during the existence of the contract, and would terminate when- 
ever the contract was terminated by express agreement of the parties 
or otherwise. It was not intended, apparently, as a présent grant 
of an interest or estate in the railroad right of way, to be held and 
enjoyed by the grantees for ail time, independently of the provisions 
of the agreement, for, if such had been its purpose, it is not probable 
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that language would hâve been employée which qualifies the grant, 
and clearly implies that it was to be limited in its duration by the 
life of the contract in aid of which it was made. It seems most prob- 
able that this seventh paragraph was framed, not with a view of 
granting an : estate in the right of way, which could not be extin- 
guished save by a reconveyance, but, rather, with a view of prevent- 
ing competing lines of telegraph from occupying it, and insuring to 
Smith & Simriions, as far as could be legally done, an exclusive right 
of occupancy fôr télégraphie purposes during the existence of the con- 
tract, and no longer. This was the dominant thought in the mind 
of the draftsman, and, siich being the object which the contracting 
parties seèm to hâve had in view, the provision in question is entitled 
to no greater force or efïect than an agreement on the part of the 
railroad company that no other lines of telegraph should be erected 
on its right of way during the existence of the contract. 

The foregoing view concerning the nature and purpose of the pro- 
vision in question is confirmed by the subséquent acts of the parties 
in interest, ànd especially by the conduct of the Northwestern Com- 
pany, in whose behalf the Smith & Simmons contract seems to hâve 
been negotiated, which are wholly inconsistent with the theory that 
the contract was intended to be a grant, or that it was supposed to 
contain a grant, of such an easement in the railroad right of way as 
is now asserted. The agreement which the North>vestern Company 
subsequently made with J. P. Farley in his capacity as receiver con- 
tains no référence to the Smith & Simmons contract, or to any inter- 
est in the right of way that had been thereby acquired. The same 
remark is true as respects contract A, which was subsequently en- 
tered into by the Northwestern Company with the Manitoba Com- 
pany. The relations of the two companies were fully and carefully 
considered on the latter occasion, and an agreement was signed cov- 
ering the manner of constructing and reconstructing lines of tele- 
graph and the mode of opération, and granting permission to occupy 
the right of way, without a refei'ence to any prior agreement, or an 
intimation that the Northwestern Company had before that time 
acquired any rights therein. Moreover, when the Northwestern Com- 
pany transferred its lines of telegraph to the Western Union Com- 
pany, on May 7, 1881, and professed to schedule ând assign to the 
latter company ail of its télégraphie contracts then in force, it did 
not schedule or otherwise refer to the Smith & Simmons contract 
as an existing agreement, upon which any rights could at that time 
be predicated. It is furthermore noteworthy that the last-mentioned 
contract was not pleaded in the answer of either of the défendants, or 
invoked as a défense or as the foundation of any right, in any form, 
until seven years after this action was institut ed, when it was pleaded 
and attached as an exhibit to an amended cross-bill of the Northwest- 
ern Company. The Smith & Simmons contract appears to hâve 
been treated as functus officio by âll persons and corporations con- 
cerned in the érection and maintenance of the telegraph lines now in 
controversy for many years before this action was instituted, and it 
is inconceivable that a contract of such moment could hâve been so 
effectually forgotten and so long ignored if the parties immediately 
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concerned in its exécution, or if the Northwestern Company, ever 
supposée! that it was intended as a présent grant of such extensive 
rights in the raihoad right of way as are now claimed by virtue of 
its provisions. When the Smith & Simmons contract was executed, 
it was doubtless assumed by the parties thereto that it conferred no 
rights as respects the raiiroad right of way, except such as could be 
released or modified by paroi ; that ail the agreements contained 
therein were of an executory character, which could be annulled at 
the pleasure of the contracting parties ; and that the contract would 
cease to hâve any vitality whenever a new contract was entered into, 
covering the same subject-matter, and containing other and différent 
stipulations regulating the rights of the parties. We are of opinion 
that this is a correct view of the nature and effect of the Smith & 
Simmons contract; that it did not, on its delivery, burden the raii- 
road right of way — even the one therein particularly described, be- 
tween St. Paul and Watab — ^with an easement which could only be 
discharged by a formai conveyance, and that, notwithstanding the pro- 
visions contained in the seventh paragraph of the contract, the par- 
ties thereto and their successors in interest retained the power to oth- 
erwise define, settle, and establish their respective rights and inter- 
ests in the telegraph Une, and in the right of way upon which it was 
erected, by such future paroi agreements on the subject as they saw 
fit to make. 

It should be observed in this connection that the further proposi- 
tion which appears to hâve been afhrmed by the trial court, namely, 
that the Smith & Simmons contract granted a présent and vested 
right, in the nature of an easement, in those rights of way which 
had not at the time been acquired by the St. Paul & Pacific Raiiroad 
Company, and had not even been located, has much less weight than 
the claim that such was the effect of the contract as respects the right 
of way between St. Paul and Watab, that had been located. The 
grant of an easement, if such a grant had been intended, as respects 
property which had not at the time been acquired by the grantor, 
and whose location was at the time unknown, had nothing to operate 
upon, and could not, in any event, hâve greater efïect than an agree- 
ment to convey when the property was located and acquired. It 
créât ed, at most, a mère équitable right to hâve the grant perfected 
when the property to which it appertained had been acquired, but 
until that time it was a right which could be relinquished orally or by 
acts in pais. Holroyd v. Marshall, lO H. L. Cas. 191, 210, 211. Any 
équitable right is susceptible of extinguishment by an oral agreement 
unless the agreement runs counter to the statute of frauds. It is mani- 
fest, therefore, that the Smith & Simmons contract, whatever may 
hâve been its purpose, created no présent estate or vested interest in 
rights of way that had not been acquired, which was of such a nature 
that it could not be released or extinguished save by a formai convey- 
ance. Until such rights of way were located and acquired, and the 
alleged grant with respect thereto was perfected, it was compétent for 
the parties to the contract, or their successors in interest, by an oral 
agreement, to relinquish whatever rights they had secured. We are 
likewise of the opinion, as already stated, that, while the claiin to an 
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easement in the right of way between St. Paul and Watab may rest 
upon a somewhat better foundation. yet it cannot be sustained, and 
that such rights therein as were acquired by the Smith & Simmons 
contract were susceptible of relinquishment by the agreements which 
were subsequently made, although they were not, in form, convey- 
ances. 

Without stopping to inquire whether the Smith & Simmons con- 
tract was ever legally assigned to the Northwestern Company (a 
question that has been somewhat discussed), and assuming, without 
deciding, that the évidence rehed upon to establish an assignment was 
adéquate for that purpose, we pass to a considération of the subsé- 
quent télégraphie contracts, — especially contracts A and B. The 
Farley contract of 1878 has little bearing, we think, on the présent con- 
troversy, except as it forms a part of the history of the transaction; 
and any discussion of the questions which hâve also been mooted — 
whether that contract was one which Farley, as receiver, could law- 
fully make, and whether it was ever authorized or approved by the 
court which appointed the receiver — seems to be unnecessary. 

Contract A deserves greater attention. That contract was entered 
into after the Manitoba Company had acquired ail the property 
and franchises of the St. Paul & Pacific Railroad Company at the 
various foreclosure sales, and was the fîrst agreement concerning 
télégraphie lines along its right of way to which it gave its express as- 
sent. The stipulations contained in that contract are plainly of an 
executory character, and no provision is found which can be construed 
as a grant of a common-law easement. It is a significant fact, already 
mentioned, that this contract contains no allusion to any prior agree- 
ment, or to rights previously acquired by either party. It deals with 
the relations thereafter to exist between the contracting parties, and 
with their rights and liabilities as a new subject-matter, upon the mani- 
fest assuraption that neither party was embarrassed by prior agree- 
ments, and that the contract which was being made would necessarlly 
displace and supersede ail prior agreements between their prede- 
cessors in interest, if there were any. This contract was not limited 
as to its duration, but the twelfth and concîuding paragraph secured 
to each party the right to a reconsideration and modification of its 
provisions upon an équitable basis after the expiration of 10 years, 
and at intervais of S years thereafter. It also, in express terms, bound 
the Northwestern Company to construct a line of telegraph "along 
and upon the right of way of any railroad now constructed or * * * 
hereafter * * * constructed, owned, leased, or operated by the 
railroad company." But in view of the fact that lines of telegraph 
then existed along most, if not ail, of the roads then constructed, some 
of which had been erected recently, it would doubtless be a reasonable 
and proper interprétation of this clause, and it is an interprétation to 
which we incline, that it only required the Northwestern Company to 
go over the existing lines of telegraph, and make them as good as new, 
without constructing absolutely new lines where they were not needed, 
We conclude, however, that contract A superseded ail prior agree- 
ments between the predecessors in interest of the contracting parties, 
as they evidently intended that it should do. We also think that it 



ST. PAUL, M. A M. RT. OO. V. WESTERN UNION TEL. CO. 509 

placed ail the lines of telegraph theretofore constructed upon a plane 
of equality, so far as the rights of the parties therein or thereto were 
concerned, and that from the date of the exécution and delivery of 
contract A, and nntil it was changed or modified, it became the meas- 
ure of their rights and habilities under and subject to those gênerai 
rules of law in the light of which it must be considered and construed. 

Turning next to contract B, which, though executed on August 23, 
1882, was to take effect as of July i, 1882, it will be seen that it differs 
from contract A, in that it not only recites a désire on the part of the 
contracting parties to cancel contract A, but expressly provides that 
it shall supersede that contract, "and ail other agreements between 
the parties hereto or their respective predecessors" ; thereby making 
plain a purpose which was left to be deduced by inference by the 
earlier agreement. In this contract, also, the attention of the con- 
tracting parties was directed to the ownership of the existing lines of 
telegraph then standing on the right of way of the railway company, 
and at the very commencement of the contract it was recited, in sub- 
stance, that the parties (that is to say, the Manitoba Company and the 
Western Union Company), jointly owned ail the hnes of telegraph 
then in opération that were being operated under contract A. This 
seems to us to hâve been a very just and équitable view of their 
respective property rights in the lines of telegraph in question, in view 
of the manner in which they and their predecessors in interest had 
severally contributed to the érection and maintenance of said lines, and 
most likely it is the conclusion to which a court of justice would hâve 
arrived if it had been called upon at that time to détermine the question 
of ownership. But be this as it may, the récital so made in contract 
B, forming, as it does, the basis and a part of the considération for 
the other stipulations contained in that agreement, plainly estops the 
Manitoba Company and the Western Union Company from contro- 
verting the fact so recited and admitted. This proposition is so obvi- 
ous that learned counsel for the Western Union Company, in the 
course of the oral argument, admitted that the Manitoba Company 
had a proprietary interest in, and was a joint owner of, ail the lines of 
telegraph that had been erected, when contract B was executed, on 
the 853 miles of right of way then owned by the railway company. 

It is urged, however, by the Northwestern Company, that the agree- 
ment entered into by itself with the Western Union Company on 
Alay 7, 1881, referred to in the foregoing statement, by virtue of which 
the Western Union Company acquired the possession and control of 
ail the then existing Hnes of telegraph, did not empower the Western 
Union Company to put an end to contract A, and to substitute con- 
tract B in its place ; or, to state its contention more accurately, it says 
that, while it had no interest in any modifications of contract A which 
might be made, yet that the Western Union Company had no power 
to consent to altérations therein "such as should afïect its [the North- 
western Company's] vested rights." The Western Union Company 
joins in this contention, although it exercised, without any apparent 
doubt of its authority to do so, the right to negotiate and exécute con- 
tract B, and recited in that contract that contract A had been "duly 
transferred" to it, and that its interest in the lines of telegraph to 
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whicb the agreement related was that of a joint owner with the Mani- 
toba Company, on whose right of "way tbey were erected. 

The first observation to be made concerning this contention is that 
no provision found in the agreement of May 7, 1881, between the 
two telegraph companies, expressly conferred upon the Western Union 
Company the power to make any ch9-nge in contract A without the 
consent of the Northwestern Company. The concession which is 
in efïect made, therefore, that the Western Union Company could 
modify it if it thought proper to do so, is an admission that this power 
of modification was conferred by a clear implication from other pro- 
visions ôf the agreement. And this admission, we think, is a necessary 
one, when it is considered that by the eighth article of the agreem.ent 
of May 7, 1881, the Northwestern Company covenanted that for 99 
years it would not "engage in the business of telegraphy, nor build nor 
own any lines of telegraph, or hold the same by lease or otherwise." 
This was a covenant to suspend the exercise of ail its vital functions, 
and to devolve upon the Western Union Company the performance 
of ail the duties which, by the acceptance of its charter, it had engaged 
to perform. It must hâve been foréseen when it transferred ail of its 
visible property and assigned ail of its télégraphie contracts to the 
Western Union Company that in the course of a century it would be 
necessary to make repeated changes in thèse contracts ; that it would 
likewise be 'found expédient in some instances, at least, tO' exchange 
certain côntractual rights for others of greater value and importance; 
and as some of the contracts mentioned in the schedule of télégraphie 
contracts, which is attached to the agreement of May 7, 1881, expired 
by express limitation before the lapse of 99 years, it was known, of 
course, that, in the natural order of events, new contracts would hâve 
to be negotiated to take the place of those that had expired. In view 
of thèse considérations, and the fact that nO' limitation was placed 
upon the power of the Western Union Company to deal with thèse as- 
signed contracts, or provision made requiring the assent of the North- 
western Company to proposed modifications, it must be inferred, we 
think, that it was the intention to leave the Western Union Company 
at fuU liberty to deal with them as it thought best. If it be conceded, 
as we think it is and must be, that the Western Union Company had 
the power to agrée upon altérations in contract A and in the other 
assigned contracts, the inquiry arises, naturally, where is there any 
limitation upon the power in this respect? Why could it not consent 
to the cancellation of a particular contract, and the substitution of 
another in its place, as well as to a modification of one or more of its 
provisions? It is obvions that any change in the provisions of one of 
thèse contracts altered to that extent some right which the North- 
western Company had thereby secured when it was executed, and we 
are unable to draw any distinction between the rights so secured, or 
to say that one is any more sacred or vested than another. AU of 
them were rights growing out of persottal covenants made by the re- 
spective parties, which, as we hâve heretofore held, were capable of 
modification or extinguishment by paroi. In other words, none of the 
contracts — not even the Smith & Simmons contract — contained a 
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présent grant of an interest in the railroad right of way, which could 
only be relinquished by a conveyance. 

There are other considérations which lead us to conclude that the 
Western Union Company had power to supersede contract A by con- 
tract B. By the agreement between the telegraph companies, the 
Northwestern Company, as before stated, abandoned the exercise of 
ail its corporate functions for the long period of 99 years. It reserved 
to itself no power to résume the possession of its property and to re- 
engage in the business of telegraphy for any breach of the agreement 
between itself and the Western Union Company, save for a failure of 
the latter company to pay the taxes on the property which it had ac- 
quired, the interest on the bonds of the Northwestern Company, and 
the promised dividends to the stockholders of that company. Even 
thèse promised dividends were not to be paid to the Northwestern 
Company for distribution by it in the ordinary way, but were to be 
paid directly to the individual stockholders; and, since the agreement 
was entered into, the Northwestern Company, according to the évi- 
dence, has not kept a record of the transfers of its own stock, but has 
intrust ed that duty to the Western Union Company, and, as it seems, 
does not know at the présent time who are its shareholders, except 
as it may be advised by the last-named company. Obviously, there- 
fore, it was understood by both of the contracting parties that the 
Northwestern Company should remain in a comatose condition dur- 
ing the life of the agreement, and the fact that it was left in this condi- 
tion by the express provisions of that instrument may account for the 
alleged fact, if it be a fact, that it was not consulted when contract B 
was executed, and remained ignorant of its provisions until the com- 
mencement of the présent litigation. In view of considérations such 
as thèse, we are constrained to beHeve that the provision contained 
in the agreement of May 7, 1881, whereby the Western Union Com- 
pany covenanted to restore the Unes of telegraph to the Northwest- 
ern Company at the expiration of 99 years, affords no évidence of an 
intention to so restore them, or of an expectation on the part of either 
company that they would be restored, and that the Northwestern 
Company would at that remote period résume the exercise of its cor- 
porate functions. This provision, we think, was merely colorable; 
the real purpose of the agreement being to efîect a merger of the busi- 
ness of the two companies, and to place it under the sole direction and 
control of the Western Union Company. The purpose so apparent 
on the face of the instrument, of effecting a practical consohdation of 
telegraph lines by means of an agreement which has some resemblance 
to a lease, although neither the word "lease" nor the word "démise" 
is found therein, is of much importance, and entitled to great weight 
in determining what power was intended to be devolved upon the 
Western Union Company with respect to deahng with the assigned 
télégraphie contracts. It has sufïîcient weight, we think, to justify the 
conclusion that it was the intention of both of the telegraph companies 
to vest the Western Union Company with authority to modify the 
assigned contracts, or to supplant them by new agreements, — in other 
words, to deal with them as it thought best. The Northwestern 
Company intended, we think, tp intrust the protection of its interest 



512 118 FEDERAL REPORTER. 

in theitnatter of the negotiatioriof new contracts with railroad com- 
panies to the Western Union Company, upon the assumption, no 
dotJht, that the interests of the two companies in this respect were 
practicâHy identical. And this seems to hâve been the view which was 
prévalent about the time the agreement of May 7, 1881, was made. 
for in a letter written by the assistant gênerai manager of the Mani- 
toba Company to the Président of the Northwestern Company on Sep- 
tember 9, i88ï, the agreement in question is spoken of as a "sale" of 
the Northwestern Company's interest, while in a letter written by the 
président of the Northwestern Company to the Manitoba Company on 
March 13, 1882, he informed the Manitoba Company that he was ad- 
Vised that the Western Union Company was ready to meet it in the 
negotiation of a "new contract," if it so desired; evidently believing 
that it was within the power of the Western Union Company to make 
a new contract if it thought proper to do so. 

Relative to this branch of the case, it should be further observed 
that by contract A the Northwestern Company undertook the per- 
formance of certain active and çontinuotis duties, — such, for exam- 
ple, as the construction of new lines of telegraph as the Manitoba 
Company extended its lines of railroad or acquired other roads. 
Thèse duties it has not discharged since August 23, 1882, when con- 
tract B was executed, but has/been in default for years, unless what 
has been done by the Western Union Company under the latter con- 
tract be accepted as a performance by the Northwestern Company of 
the acts which it engaged to do and perform. The Northwestern 
Company insists at this time that it is not, and never haS been, in de- 
fault, and that what has been done under contract B inures to its bene- 
£t as a full performance of its obligations under contract A. It also 
lays daim to ail the new lines of telegraph that hâve been erected since 
August 23, 1882, irrespective of the fact that thèse lines were built by 
the Western Union Company in pursuance of the provisions of con- 
tract B, which it executed in its own name and behalf, representing 
itself at the time to be a joint owner of the then existing lines. Now, 
as one cannot adopt and claim the benefit of acts done by anotber in 
his own name, and ostensibly on his own account, unless he has previ- 
ously given that other authofity to do the acts in question (Hamlin v. 
Sears, 82 N. Y. 327, 330 ; Railroad Co. v. Gazzam,. 32 Pa. 340, 347, 
348; Mitchell v. Association, 48 Minn. 278, 284, 51 N. W. 608; 
Mechem, Ag. § 127), it may be that the Northwestern Company, by 
claiming the benefit of ail that has been done by the Western Union 
Company under contract B, and by asserting its ownership of the 
new lines constructed in pursuance of its provisions, should be held 
to hâve thereby admitted the power of the Western Union Company 
to enter into that contract. Without référence, however, to the posi- 
tion so assuraed by the Northwestern Company, and to the claim 
which it makes in the respect last ihentioned, we are of opinion, for the 
reasons above stated, that the Western Union Company acted within 
the scope of its authority in consenting to the cancellation of contract 
A, and the substitution of contract B in its pïace, and that the pro- 
visions of this latter contract are binding alike upon both telegraph 
companies. Such, unquestionably, wa^ the understanding of both con- 
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tractîng parties when contract B was executed, and they hâve acted 
on tliat understanding for years, ignoring the provisions of ail prior 
agreements. 

This brings us to a considération of the question, to whom do the 
lines of telegraph now in controversy belong? As respects the hnes 
that had been constructed on July i, 1882, this question was answered 
by the parties themselves, by the récital contained in contract B ; 
the récital being, in substance, that they were owned jointly by the 
Western Union Company and the Manitoba Company, which we un- 
derstand to be an admission that they were equal joint owners, inas- 
much as they and their predecessors in interest had contributed about 
equally to their érection and maintenance. And as neither of the 
contracting parties undertook by that agreement, or manifested an 
intent, to transfer or relinquish its proprietary interest in said lines 
to the opposite party, it must be true, we think, that they continued 
to remain the joint property of the two companies at least until con- 
tract B expired by limitation. 

The lines that were erected after July i, 1882, under the provisions 
of contract B, were constructed at the sole cost of the Western Union 
Company for the labor, superintendence, tools, and materials which 
were employed and used in their érection. The Manitoba Company 
made no contribution to the érection of thèse lines, in the shape of 
money, labor, or materials, save that it distributed the materials 
therefor free of charge, when said materials had been delivered at any 
of its stations, and also transported the employés of the telegraph 
company, when engaged in its business, free of charge. The new 
lines erected after July i, 1882, were in reality created by the Western 
Union Company; beirtg almost exclusively the product of its money, 
time, labor, and skill. In view of this fact, and the further circum- 
stance that the lines in question were erected by consent on the rail- 
road right of way, and on the express understanding, as evidenced by 
the terms of contract B, that they should "form a part of the gênerai 
[télégraphie] system of the telegraph company," we are of opinion 
that the lines (meaning by that the pôles, wires, batteries, etc.) be- 
longed, when completed, to the company whose money and labor had 
erected them, and that they remained its property at least until the 
expiration of contract B. W. U. Tel. Co. v. Burlington & S. W. R. 
Co. (C. C.) II Fed. I, 5. It has been held by the highest authority 
that the track of a railroad company, when laid on the land of another 
with his consent, does ndt necessarily become a part of the land, and 
the property of the owner of the fee, although the ties are imbedded in 
the soil. Wiggins Ferry Co. v. Ohio & M. R. Co., 142 U. S. 396, 415, 
12 Sup. Ct. 188, 35 L. Ed. 1055. And no reason is perceived why a 
telegraph line, when erected, necessarily becomes a part of the realty 
because the pôles are set in the earth. Whether the pôles and wires 
lose their character as personalty, and become the property of the 
owner of the fee, dépends in a great measure upon whether the one 
who erected them and strung the wires thereon intended such a resuit. 
Railway v. Dunlap, 47 Mich. 456, 465, 1 1 N. W. 271 ; Navigation 
Co. V. Mosier, 14 Or. 519, 13 Pac. 300, 58 Am. St. Rep. 321. Besides, 
the parties to contract B assumed when they executed it that the ex- 
118 F.— S3 
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isting lines pf telegraph had not becbme realty by attachment to ihe 
soil, or at least that the principles of natural justice reqùired them to 
concède as much, for by that agreement they freely admitted that as 
they had contributed about equally to the érection of the then existing 
Hnes, and had constructed them for their mutual benefit and advantage, 
they were joint ownefs thereof, ndiwithstanding the fact that the pôles 
stood on;the,railroad rjght of way. We but apply the same doctrine 
when vv^^deçide that the lines which were erected aftèr July i, 1882, 
at the ,§c)le cost of the Western Union Company, after their érection 
remaihed^ , iijS property.; , . 

Itiis &uggpsted, however, by the Manitoba Company, that when con- 
tract )^,^pired by limitation on July i, 1892, ail the lines of telegraph 
iii (X)ntr9v^;-sy became its property, irrespective of the question of 
qwnprsiiip prior thereto, .because they stood at the time on its right 
of way,„and were not removed during the life of the contract. By 
this contention the appellant invokes in its favor the application of 
a rule,pf law whicb applies as between a landlord and his tenant, 
and betwéen an owner of land and one who without permission per- 
manently attaches some structure thereto, but it does not seem to us 
to be a rule whiçh is, at ail applicable to the case in hand. No such 
relafioij^as that of landlord and tenant existed between the railway 
comf>iE^;^y and the telegraph Company, nor were the Unes of telegraph 
now daimed by the former as its exclusive property erected upon its 
right, ofwaj^ without permission. On the contrary, they were placed 
there with its express sanction, and not for its accommodation only, 
but also ^pr tlie benefit and advantage of the Western Union Com- 
pany. 'JTJaey were also placed there upon the express' understanding 
that the tel:egraph cotnpany intended to make the Unes, when erected, 
an intégral part of à great and ever-growing télégraphie System. 
Again, the parties between whom the agreement for the érection of the 
telegraph lines Avas nwide were quasi public corporations, both of 
whom were engaged in Interstate commerce, and both of whom were 
equally bound to rendei; important public services without interrup- 
tion. JNçither of thèse companies were endowed with the large powers 
and franchises which they possess with the intent that they should 
be exercised solely or mainly for the benefit of the shareholders, but 
ail such powers and franchises were granted upon the implied under- 
standing; that they should be exercised in a manner which would be 
most copducive to the public welfare and convenience. Aside from 
thèse considérations, it appears that when contract B was entered into 
the railway company had already extended its road into North Da- 
kota, ^nd had in contemplation at that time a further extension of its 
main line, as well as the construction of branch lines, — such an exten- 
sion, in fact, as would enable it to keep pace with the development of 
the country and the progress of civilization. In this situation the 
parties, ent.ered into a contract which bound the Western Union Com- 
pany to construct a substantial line of telegraph along the railroad 
right of way as fast as any new road was projected and built, and as 
new lines were acquired, and to dp so substantially at its own expense. 
During the life pf the contract the railway company carried out its 
purpose of extending its road from its original terminus, and actually 
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extended it to the Pacific Océan; thereby imposing on the telegraph 
Company the duty, which it faithfully performed, of constructing two 
or three thousand miles of telegraph line, over five hundred miles of 
which was built during the last three years of the contract period. 

In view of thèse considérations, it is obvions, we think, that neither 
the railway company nor the telegraph company, when they entered 
into contract B, expected that the Unes of telegraph to which the 
agreement related would be removed from the railroad right of way 
on the expiration of the agreement, or desired them to be so removed. 
Very likely, it would hâve been physically impossible to hâve effected 
a removal of the lines on the day the contract expired, if the parties 
had so desired, and until the very end of the contract period the right 
existed to maintain the lines on the right of way. Besides, as the 
Manitoba Company laid claim to ail the lines, and asserted that it was 
the sole owner thereof by reason of their being on its right of way, 
and would doubtless hâve resisted the removal by légal process if the 
attempt had been made, it cannot at this time found any lawful claim 
to the telegraph lines, based upon the ground that they were not re- 
moved from its premises during the contract period. In other words, 
the telegraph company cannot be said to hâve been in default, or to 
hâve lost any of its rights as respects the lines in question, because 
it failed to do what the railway company asserted at the time that it 
had no légal right to do, and would hâve resisted if the act had been 
attempted. So long as a controversy existed as to the ownership of 
the lines, it had the right to wait until that controversy was deter- 
mined, and did not sacrifice any of its rights by so doing. 

In view of the considérations aforesaid, it is likewise manifest, we 
think, that the Western Union Company did not enter into contract 
B with the understanding that the clause found in the twelfth para- 
graph, declaring that it should "continue in force for the term of ten 
years," would hâve the eiïect of transferring to the railway com- 
pany, at the end of the contract period, ail the lines, — those already 
existing, of which it was then a joint owner, as well as those which 
it might subsequently erect at its sole cost and expense. That view 
of the efifect of the contract, involving, as it did, the relinquishmeiit 
on its part of its interest in the lines jointly owned, and in other liiies 
of telegraph, erected at its own expense, which might be two or thi ee 
thousand miles in length, and involving, as well, the disruption pro 
tanto of its télégraphie System, renders it altogether toc unreasonable, 
not to say unconscionable and absurd, to warrant a court of jus- 
tice in presuming for a moment that the telegraph company intended 
to enter into such an agreement, or supposed that it had done so. It 
is a gênerai rule for the interprétation of contracts, as well as for the 
interprétation of statutes, that they should not be so construed as to 
lead to injustice, oppression, or absurd conséquences, if such a resuit 
can be avoided. U. S. v. Kirby, 7 Wall. 482, 486, 19 L. Ed. 278; Lau 
Ow Bew V. U. S., 144 U. S. 47, 59, 12 Sup. Ct. 517, 36 L. Éd. 340; 
Holy Trinity Church v. U. S., 143 U. S. 457, 461, 12 Sup. Ct. 511, 
36 L. Ed. 226. Some other interprétation of the provisions of ton- 
tract B, which is more reasonable, must accordingly be adopted, if 
the language of the instrument and the environment of the parties 
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will permît. Looking at the situation and relations oî the parties at 
the time contract B was executed, we think that it is entirely reason- 
able to infer that the clause declaring that the contract should continue 
in force for lo yCars has référence to the terms upon which lines of 
telegraph should be constructed, maintained, and operated during that 
period, and that it was not intended to hâve any effect upon the owner- 
ship of the lines, — either those that were then standing, which be- 
longed to the parties jointly, or those which might be afterwards con- 
structed. If it had been the mutual understanding of the contracting 
parties that the lines were to become the sole property of the Manitoba 
Company at the end of the contract period, then it is wholly unaccount- 
able that a stipulation to that effect, covering such an important sub- 
ject-matter, was not inserted in tbe contract. And the fact that no 
such provision is found in the agreement raises a strong presumption 
that such a resuit was not within the contemplation of either party. 
They foresaw that after the expiration of lo years it might be inexpe- 
dient and inéquitable, owing to altered conditions, to further construct, 
maintain, and operate lines of telegraph on the railroad right of way 
on the terms spccified in contract B. They accordingly agreed that 
the arrangement as made should continue in force lo years, leaving 
the parties at full liberty after that time to enter into other and différ- 
ent arrangements if they thought proper. They did not intend, how- 
ever, by this clause, to extinguish the telegraph company's interest in 
the lines of telegraph at the end of the contract period, nor would it 
be either just or reasonable to deduce the conclusion that such was the 
necessary légal efïect of the clause in question, or the necessary efifect 
of any other provision of the agreement. 

In conclusion, on this branch of the case, it is proper to add that 
we entertain nb doubt that the railway company was aware when 
it exectited contract B that the telegraph company did not construe 
that agreenient as having the efïect riow contended for by the railway 
company, — that is to say, as amounting to a relinquishment by the 
telegraph company, at the end ot lo years, of ail its interest in the ex- 
isting lines, and of its interest in such new lines as it might construct 
in the meantime. It knew very well, we think, that the telegraph com- 
pany viewed the contract in a différent light, and believed that its prop- 
erty rights would not be impaired by àny of its provisions. It matters 
not, therefôre, that the railway company may hâve interpreted the 
contract difïerently, or that it may hâve entertained a secret purpose 
of claiming the' lines as its sole property when the contract expired by 
limitation, for a party to an agreement will be deemed to hâve assented 
to it in the sènse which he knew the opposite party intended it to hâve 
when the lattCr executed it, provided the language employed is fairly 
susceptible of, the meaning which the opposite party imputed to it. 
Aluminum Co^ v. I^wrey, 24 C. C. A. 616, 628, 79 Fed. 331. 

The resuit is that we reach the following conclusions: First, that 
the Manitoba Company and the Western Union Company on July 
I, i§82, wère equal joint owners of ail the lines of telegraph that had 
been erected on the railroad right of way prior thereto, and that their 
interests therein remain, unchanged at the présent time; second, that 
the Western Union Company is the owner of the lines erected since 
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the latter date at its own cost and expense, subject, however, to a 
reasonable allowance to the railway company for its services in dis- 
tributing the materials for their érection; and, third, that their re- 
spective interests as aforesaid were unaffected and unimpaired by the 
termination of contract B. Thèse conclusions are announced, how- 
ever, without préjudice to the rights of the two telegraph companies 
inter sese; leaving them at full Hberty to litigate concerning those 
rights as they may be advised. 

The railway company does not pray in its bill of complaint for the 
removal of any of the lines of telegraph from its right of way, and 
obviously does not désire them to be removed. It asserts, rather, 
that it is the sole owner of the lines, and asks that its ownership may 
be established by judicial decree, and that the telegraph company be 
enjoined from interfering with its possession and entering upon its 
premises for the purpose of maintaining and operating the lines. This, 
then, is the substantial relief which the railway company seeks, and the 
only reHef which could be accorded to it. On the other hand, as has 
appeared heretofore, the telegraph companies assert that they are 
the sole owners of the Hnes, and that they hâve the right to maintain 
them perpetually on the railroad right of way. In their cross-bills, 
however, the telegraph companies pray, in substance, that if the court 
rejects the claim to a perpétuai easement, and is of opinion that the 
lines of telegraph are erected upon any portion of the right of way 
which they no longer hâve the right to occupy for télégraphie pur- 
poses without making due compensation, it will fîx the amount of 
compensation to be paid, and the terms upon which the lines shaîl 
be maintained and operated in future, and that upon payment of the 
sum so ascertained it will decree that the lines be allowed to remain 
where they now are. It would seem, therefore, that the substantial 
controversy between the parties is that concerning the ownership of 
the Hnes, and the existence of a perpétuai easement, which controversy 
has aiready been determined. Thèse questions having been decided, 
there is a strong probability that the parties will be able to come to an 
agreement relative to the future maintenance and opération of the 
lines upon the premises where they now stand, since neither party 
seems to désire their removal. A stay of further proceedings in the 
case for the period of six months, or more if counsel so désire, should, 
in any event, be ordered, to enable the parties to effect such an agree- 
ment if they are so disposed. 

We are of opinion that it is compétent for a court of equity, in the 
situation which confronts us in this case, to fîx the compensation to 
be paid to the railway company for the use of its right of way for 
the future support and maintenance oi the télégraphie lines which were 
erected thereon subséquent to July i, 1882, under the provisions of 
contract B, and that this power should be exercised if it so happens 
that no agreement can be reached by the parties themselves with re- 
spect thereto, and the railway company shall insist in future upon their 
being removed from its premises. 'J'elegraph companies are recog- 
nized everywhere as common carriers of information, and such im- 
portant factors in the transaction of Interstate commerce as to bring 
them within the protection of the fédéral government, and subject them 
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to its régulation and control. Pensacola Tel. Co. v. W. U. Tel. Co., 
96 U. S. I, 9, 24 L. Ed. 708. Sq important are the public functions 
which they perform, that an act of congress passéd on July 24, 1866 
(Rev. St. § 5263 [U.S. Comp. St. 1 901, p. 3579] ), gave to telegraph 
companies who accepted the provisions of the act, in brbad terms, 
the right to construct and maintain their Unes "over any portion of 
the public domain of the United States, * * * g^u^ along any 
of the military or post roads of the United States which [had] been 
or [might thereafter] be declared such by law," provided they were 
so constructed as net to interfère with travel on such military or post 
roads. A subséquent act of congress (Rev. St. § 3964 [U. S. Comp. 
St. 1901, p. 2707] ) declared ail railroads then or thereafter in opéra- 
tion to be post roads ; and while the construction placed on the former 
act has been that it does not give to a foreign telegraph company in 
any state the right to enter upon private property and set its pôles 
without the owner's consent (Pensacola Tel. Co. v. W. U. Tel. Co., 
supra; Western Union Tel. Co. v. Ann Arbor R. Co., 178 U. S. 239, 
243, 20 Sup. Ct. 867, 44 L. Ed. 1052), yet, if a telegraph company 
erects its pôles on a railroad right of way with the consent of the 
owner, as in the présent instance, and its pôles and wires in no wise 
interfère with travel or the opération of the railroad, no reason is 
perceived why a court of equity should compel it to remove its lines 
from the right of way, if the telegraph company is willing to pay a 
reasonable compensation for its use, especially where it appears that 
no ejcpress agreement was made that they should be removed, when 
the lines were erected. Furthermore, the statutes of the state of 
North Dakota (Rev. Code 1899, § 5956) expressly confer upon tele- 
graph companies the right to exercise the power of eminent domain 
for the location of their lines, and we présume that similar statutes 
hâve been adopted in some, if not ail, of the states where other por- 
tions of the Unes in controversy are located. This power, of course, 
cannot be exercised for the condemnation of rights of way over prop- 
erty already devoted to a public use, if the new use would materially 
interfère with the old ; but it is not apparent that the existence of a 
telegraph Une on a railroad right of way, where such lines are usually 
erected, would materiaUy interfère with the opération of any railroad, 
and in the présent instance it is conceded that there would be no such 
interférence. 

It has been held, and the proposition seems to be well established 
by authority, that where a corporation which has the right to acquire 
property by an exercise of the power of eminent domain has taken 
possession of property, and has erected or is engaged in the érection 
of structures thereon, but has not complied with some condition 
précèdent necessary to render its acts in ail respects lawful (such, 
for instance, as a failure on its part to pay some person the damages 
necessarily incident to the maintenance of the structure), and such 
person appeals to a court of equity, for an injunction to restrain the 
maintenance or to compel the removal of the structure, the court to 
which such appeal is made has the power to détermine the amount of 
the unpaid damages, and to withhold ;an injunction, and direct that 
the structure be permitted to remain and be operated, provided the 
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assessed damages are paid. Courts of equity will, as it seeras, the 
more readily pursue such a course when important public interests 
are at stake, and a contrary course would be productive of much pub- 
lic inconvenience and annoyance. City of New York v. Fine, 185 
U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820; Pappenheim v. Railway 
Co., 128 N. Y. 436, 444, 28 N., E. 5t8, 13 L. R. A. 401, 26 Am. St. 
Rep. 486; Shepard v. Railway Co., 117 N. Y. 442, 448, 23 N. E. 30, 
and cases there cited. See, also, Osborn v. Missouri Pac. R. Co., 147 
U. S. 248, 259, 13 Sup. Ct. 299, 37 L. Ed. 155 ; Joy v. City of St. Louis, 
138 U. S. I, II Sup. Ct. 243, 34 L. Ed. 843; McElroy v. Kansas City 
(C. C.) 21 Fed. 257. 

We think, therefore, that the decree should contain a provision 
authorizing the Western Union Company, if it fails to corne to an 
agreement with the railway company, and the latter company shall 
insist upon a removal of the lines, to apply to the court at the expi- 
ration of the aforesaid stay of proceedings for the appointment of a 
master and two commissioners to assess such reasonable compensa- 
tion as they think ought to be paid by the Western Union Company 
for the privilège of maintaining the lines of telegraph erected since 
July I, 1882, where they now are, and the compensation to be paid 
for the distribution of material when the lines were built. The lines 
erected prior to that day do not stand on the same footing. They are 
the joint property of the railway company and the telegraph company, 
and were placed on the former's righ't of way by mutual consent of 
the joint owners, where they hâve ever since remained; and, as this 
is not a proceeding in partition for the severance of their joint in- 
terests, the lines in question should remain where they are, subject to 
joint user until the joint ownership is extinguished by agreement or 
by a suit instituted for that purpose. 

As it may happen that the court will hâve no occasion in future to 
fix the compensation to be paid by the telegraph company for the 
use of the aforesaid right of way, it is not deemed necessar>' at this 
time to consider the question whether any part of the right of way 
on which lines of telegraph were erected subséquent tO' July i, 1882, 
was acquired by the railway company under such circumstances as 
entitlethe telegraph company to use it without the payment of any 
compensation. This question may properly be deferred until the oc- 
casion arises for its détermination. 

The decree below is accordingly reversed, and the case is remanded 
to the circuit court, with directions to vacate its former decree, and 
in lieu thereof to enter a decree embodying the foregoing conclu- 
sions, and containing, among others, the following provisions : That 
is to say, establishing the ownership of the lines of telegraph as herein- 
before adjudicated; directing a stay of ail further proceedings in the 
cause for the period of six months or more from the date of entering 
the decree, as may be agreed by counsel, and providing that in the 
meantime the lines of telegraph shall be maintained, operated, and 
used in ail respects as heretofore, unless the parties shall otherwise 
mutually agrée; also granting permission to the Western Union 
Company, as heretofore more particularly explained, to apply for the 
appointment of a master and two commissioners to fix the compen- 
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sation to be paîd by the telegraph company for the use of the riglit 
oi way and the distribution of materials; such application to be made 
on 60 days' notice to the appellant, and reserving to the court, should 
such an lapplication be made, fyll power and authority, on the coming 
in of the report of said commission, to détermine, with respect to any 
part of the right of way, whether. it was acquired by the railway com- 
pany under such circumstances that the telegraph company should 
be permitted to use it without compensation. The costs in this court 
will be divided equally between the contending parties. 

SANBORN, Circuit Judge (dissenting). While I agrée in the 
main with the views expressed and the results reacbed in the opinion 
of the court, there is a single conclusion there announced to which 
I am unable to subscribe. I conçur in the view that the telegraph 
company acquired no right of way over the property of the railway 
company after the expiration of the term of the contract of 1882 and 
that the two corporations are the joint and equal owners of the lines 
of telegraph constructed prior to the commencement of the term of 
that contract. But the facts and considérations which lead to thèse 
results seem to me to impel with equal cogency to the conclusion that 
the lines of telegraph constructed under the contract of 1882 are also 
the joint property of the two corporations that erectéd and used them. 
The rights of thèse two corporations in thèse lines rest upon and are 
fixed by the contract of 1882, and are determinable by a proper con- 
struction of its terms. The decree in this suit must be founded upon 
that contract, and can lawfuUy go no further than to practically en- 
force its spécifie performance. The majority of the court finds in 
that contract an agreement by the telegraph company to pay the rail- 
way company for the distribution of the materials which were used 
in the construction of the lines erected after July l, 1882, and an 
agreement of the railway company that the telegraph company is the 
sole owner of thèse lines, and directs a decree to that effect. Careful 
and repeated perusals of the contract hâve failed to disclose to my 
mind any agreçment, or any intention to make an agreement, that 
either of the parties to this contract should become the sole owner of 
any of thèse lines, or that either of thèse parties should ever pay to 
the other any compensation whatever for the things done or fumished 
in the construction or maintenance of the wires or pôles. I hâve 
been unable to find any agreement in this contract that the railwa}- 
company should pay the telegraph company for the materials the lat- 
ter fumished for the construction or maintenance of the property, or 
that the telegraph company should pay the railway company for the 
distribution of any of the materials furnished by the telegraph com- 
pany, or for the labor \vhiçh the railway company bestowed upon 
the maintenance and repair of the lines. On the other hand, the 
agreement, in its first and second paragraphs, expressly provides 
that the telegraph company shall furnish the materials and labor for 
the stretching of new wires, and the materials for the construction 
and repair of ail wires, "at its own expense," and, in its seventh para- 
graph, that the railway company shall distribute thèse materials (those 
furnished for construction, as well as those furnished for reconstruc- 
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tion, repair, and maintenance) "free of charge" ;_ and the entire con- 
tract seems to me to contemplate the prosecution of a joint enter- 
prise; to évidence a joint ownership of ail the property of which it 
treats, — of that to be produced under it, as well as of that already in 
existence; and to set forth the spécification of those things which 
each owner should contribute toward the construction and main- 
tenance of the joint property, together with the extent of the use 
of it which each owner should enjoy. My mind has been forced fo 
this conclusion by the following considérations: 

1. The parties to the contract were joint owners of the lines of 
telegraph along 853 miles of the railroad, and this was an agreement 
between them for the repair and extension of thèse lines. The con- 
tract provided that the parties were joint owners of the existing lines ; 
provided what should be contributed by each to the reconstruction 
and maintenance of the lines in existence, to the érection of additional 
wires upon them, and to the construction, reconstruction, and main- 
tenance of their extensions ; and specified the limits of the use which 
each corporation should enjoy of the lines already in existence and 
of those which were to be erected. The facts that this was a con- 
tract for the reconstruction and extension of property jointly owned, 
and that the agreement recited this joint ownership, and provided for 
no other, persuasively argue that it was the intention of the parties, 
and the elïect of the contract, to vest in each of them the same title 
and interest in the additions to and extensions of their joint property 
that they already had in the property itself. When joint owners of 
property agrée to add to or to extend it, stipulate the amounts which 
each shall contribute to the additions or extensions, and make no 
stipulation that the. title of the additions or extensions shall dififer 
from that of the existing property, the natural inference is that the 
title and ownership of the additions or extensions is the same as that 
of the property to which thèse additions or extensions are made. If 
an additional wire was stretched, under the second paragraph of this 
contract, along the 853 miles of railroad by the side of which the 
telegraph lines were already constructed when this agreement was 
made, that wire became the joint property of the two parties to this 
contract. The contributions of the two parties to the stretching of 
this wire were the same as were their contributions to the érection of 
the extensions of the lines. If this additional wire or any other wire 
or Une was extended beyond the 853 miles under this identical con- 
tract. it seems to me that its ownership must be the same as that 
of the original wire or line. 

2. The contract contains no provision that either party shall com- 
pensate the other for any materials furnished or services rendered by 
the other in the construction, repair, or maintenance of any of the 
lines or wires. When one party renders services or furnishes mate- 
rials to produce or préserve the property of another, the latter tisually 
pays or agrées to pay him for his materials or labor. But when joint 
owners furnish materials or render services to produce, extend, or 
préserve their joint property, or when one constructs or maintains his 
own property, no compensation or stipulation for compensation is 
ordinarily made, because the ownership of the property produced 
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itself compensâtes for' the labor pr-material. The fact that each of 
thèse parties agreed tQ,contribv;t§àiT,d..dîdcontrib^^ certain mate- 
rials and labor specifîed in the çontraCt, to the additions and exten- 
sions to the joint property in existeriee, without any agreement that 
either should compensate the other therefor, strongly indicates their 
joint ownership of the new wires and Unes, and that their joint title 
to them constituted the inducemerit and the compensation for their 
contributions. , 

3. The contract requires the parties, respectively, to furnish the 
same materials and to render the same services in the construction, 
reconstruction, repair, and maintenance of wires and pôles on the 
lines already in existence when the contract was made, and which it 
déclares were jointly owned, that it does in the construction, recon- 
struction, repair, and maintenance of the wires and pôles to be sub- 
sequently erected under it. The broad terms of the agreement are 
that ,the telegraph company shall furnish the materials and the labor 
for every new wire stretched ; that it shall furnish the materials and 
tools for the reconstruction, repair, and maintenance of ail lines; that 
the railway company shall distribute the materials and furnish ail 
labor for the reconstruc|:ion, repair, and. maintenance of ail the wires 
and pôles. Thèse terms apply uniformly and with the same force 
and eiïect to the lines constructed prior to July i, 1882, and to those 
which were erected after that date. Thus the fîrst paragraph of the 
contract provides that the telegraph company shall furnish ail the 
materials and tools for the maintenance, repair, and reconstruction of 
the lines previously erected. But it also provides that it shall furnish 
ail the materials and tools for the maintenance, repair, and recon- 
struction of ail the wires and lines that shall be subsequently con- 
structed under the agreement. The second paragraph provides that 
the railway company shall furnish ail the labor for the maintenance, 
repair, and reconstruction of the Unes subsequently constructed. But 
it also provides that it shall furnish ajl the labor for the maintenance, 
repair, and reconstruction of the lines previously erected. The same 
paragraph provides that the telegraph company shall furnish ail the 
labor for the érection of the new wires on the lines to be constructed. 
But it also provides that it shall furnish ail the labor for the stretch- 
ing of ail new or additional wires on the lines previously built. The 
seventh paragraph reqvifes the railway company to transport and 
distribute free of charge ail materials for the construction, mainte- 
nance, opération, rçpair, or reconstruction of the extended lines. But 
it also provides that it shall transport and distribute in the same way 
ail the materials for the reconstruction and repair of existing lines, 
and for the stretching of additional wires thereon. The fact that the 
contract requires the same contributions from each of the parties to 
the construction, repair, and maintenance of the wires and pôles upon 
the extensions that it requires of them for the construction, recon- 
struction, repair, and nj^intenance of the wires and pôles along the 
lines which were already in existence, and which were jointly ovraed, 
is very persuasive évidence that the ownership of the extensions and 
additions was the same as that of the lines to which thèse extensions 
and additions were made., 
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4. The contract provides that the respective parties shall hâve the 
same measure of use of the Unes constructed after the commence- 
ment of its term that they shall hâve of those erected previous to that 
date. It requires the telegraph company to stretch and set apart for 
the exclusive use of the railway company, on the existing as well as 
on the contemplated lines, as many wires as shall be necessary to 
transact its railway business, and it requires the railway company to 
maintain them. It calls upon the telegraph company to furnish in- 
struments, local and main batteries, on the same terms for the opéra- 
tion of the old as for the opération of the new lines. Indeed, there is 
no provision of the contract relative to the opération and use of the 
wires and lines which does not apply with equal force and pertinency 
to the lines constructed before and to those erected after the ist of 
July, 1882. 

The situation and relations of the parties when they made this 
contract of 1S82, and the terms of this agreement to which référence 
has now been briefly made, seem to me to point unerringly to the con- 
clusioh that the parties to it became joint OAvners of the new lines 
constructed under it, as they were of the old Hnes which were in ex- 
istence when the contract was made, and to which the new Hnes were 
mère additions or extensions. The joint ownership of the existing 
Hnes when the contract was made; the joint nature of the enterprise 
of which the contract treats, and of the contemplated undertaking, to 
wit, the extension of telegraph lines jointly owned along the extend- 
ing railroad on which they were stretched ; the provisions of the con- 
tract that the parties should make their respective stipulated contri- 
butions to the construction, reconstruction, and maintenance of the 
lines free of charge, as they would naturally contribute to the produc- 
tion or extension of their joint property ; the fact that the contract 
requires the respective parties to make the same contributions to the 
stretching of additional wires along the constructed Hnes as to the 
stretching of new wires along the extensions, and the same contribu- 
tions to the reconstruction, repair, and maintenance of the new lines 
as to the reconstruction, repair, and maintenance of the existing Hnes 
which were jointly owned ; the fact that the contract secured to each 
party, upon the same terms, the same measure of use of the lines con- 
structed prior to the commencement of its term which were jointly 
owned as of those subsequently constructed, — aU thèse facts and con- 
sidérations converge with compelling force to prove that the parties 
to this contract became joint owners of ail the wires stretched and 
Hnes of telegraph constructed under it, as they were of those to which 
thèse wires and Hnes were additions and extensions. In my opinion, 
this court should direct the entry of a decree that the wires stretched 
and lines of telegraph constructed under this contract became the 
joint property of the telegraph company and the railway company, 
instead of the directions regarding thèse lines contained in the opinion 
of the majority, and should leave them in that condition until the 
joint ownership is extinguished by agreement or by subséquent pro- 
ceedings in the court below in this or some other suit for that purpose. 



521 118 FEDERAL REPORTEfi. 

WATKINS et al. v. KING. 
(Circuit Court of Appeals, Fourth Circuit. November 6, 1902.) 

No. 365. 

CiRCTTIT COOKT DP APPBAI.S— JURISDICTION— CONSTITUTIONAI. QUESTION. 

The fact that a question as to the construction or application of the 
constitution of the United States arises incidentally in the triai of an 
action in a circuit court, as upon objection to the admission In évidence 
of an act of a state législature as a munlment of tltle, on the ground 
that It was in contravention of the constitution, does not deprive the 
circuit court of appeals of Jurisdlctlon to review the whole case on a 
wrlt of error, 

8. BoTJNDAEiEs— Location of Likes— Question foh Jort. 

The question of the location of a boundary Une Is one of fact, and 
where Oie évidence Is contradlctory, or where reasonable minds might 
draw différent conclusions from undisputed facts shown, such ques- 
tion should be submltted to the Jury. 

a. Same— EvTDEKCE TO Rklocate Sdrvet— Conflicting Calt.s. 

Under the settled rule that calls in a survey for naturel objects must 
control both course and distance, It Is error for a court to charge a 
jury to Ignore such calls, as having been made through Ignorance or 
mistake, and to be governed by courses and distances, because the 
objects called for are not found on the courses or at the distances called 
for, where there Is évidence tendlng to show that the objects exist, and 
to identify them sufflclently to justify a flnding that they were those 
seen and called for by. the surveyor, however much they may be at 
variance with the courses and distances called for; nor is such charge 
justifled by the further fact that such a flnding would make the quan- 
tlty of land embraced wlthln the survey much smaller than that stated. 

In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

R. R. Henry, Z. T. Vinson, and William E. Burns (John A Shep- 
pard, Maurice Belknap, and J. Randolph Henry, on the brief), for 
plaintiffs in error. 

Maynard F. Stiles and S. L. Flournoy, for défendant in error. 

Before GOEF and SIMONTON, Circuit Judges, and PURNELL, 
District Judge. 

GOFF, Circuit Judge. In August, 1894, the défendant in error in- 
stituted an action of ejectment in the circuit court of the United States 
for the Westerti district of Virginia against the plairitifïs in error and 
sundry other défendants, — -73 in number, — ^which was tried in Sep- 
tember, 1899, as to thèse plaintiffs in error and one Eli Hurley, who 
severed from the other défendants, the resuit being a verdict and 
jùdgment for the plaintifï below. 98 Fed. 913. The land described 
in the déclaration is aheged to be that portion of a tract of 500,000 
acres now located in the State of Virginia, granted by the common- 
wealth of Virgiilia to Robert Morris by patent dated June 23, 1795, 
described in the granf as lying in the counties of Wythe and Rus- 

ITl. Fédéral jtirlsdietlon In cases Involvlng fédéral questions, see note to 
Bailey v. Moshef, 11 O. C. A. 308; Montana Ore Purchasing Co. v. Boston 
& M. C. C. & S. Min. Co., 35 O. C. A. 7. 

î 3. See Boundaries, vol. 8, Cent. IMg. § 12. 
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sell, and now claimed by the défendant in error to be located in the 
counties of Buchanan, in Virginia, Logan, Mingo, Wyoming, and Mc- 
Dowell, in the state of West Virginia, and Pilce, in tlie state of Ken- 
tucky. The plaintifïs in error claim portions of the land under junior 
patents issued by the commonwealth of Virginia. During the trial 
the défendants reserved many exceptions to the ruling of the court, 
which were made the basis of a large number of assignments of error. 
Some of thèse objections go to the défendant in error's title, but 
principally they refer to the instructions, either given or refused, 
and to the testimony relating to the location of the boundaries of the 
Morris patent. 

Robert Morris on the i6th of November, 1795, conveyed the land 
so granted to him to one James Swan. In 1815 the title became 
vested in the "literary fund" of the state of Virginia, because of taxes 
thereon delinquent for the years 1812 to 1815, charged against said 
land in the name of Swan. The législature of Virginia, by an act 
passed March 15, 1838, vested the title to said forfeited land in John 
Peter Dumas, trustée, in trust for the benefit of the creditors of 
Swan, with power to sell. Such trustée died without having closed 
the business of the Swan estate relating to said land, and on the ist 
day of June, 1855, by an order entered in the chancery cause of Dumas 
V. Mosignon, then pending in the circuit court of Kanawha county, 
in the state of Virginia, one Josiah Randall was appointed trustée in 
lieu of Dumas, and a commissioner was appointed to convey to him 
such title as had passed to Dumas' heirs by his death, which was ac- 
cordingly done. In the year 1866, Josiah Randall died, and there- 
after, on October 3, 1866, in the last-mentioned chancery cause, an 
order was entered appointing Robert E. Randall as trustée in the 
place of Josiah Randall, deceased. By a decree entered in the cir- 
cuit court of Kanawha county in said cause, the heirs of Josiah Ran- 
dall were required to convey to Robert E. Randall, trustée, such 
title to the trust estate as descended to them upon the death of Josiah 
Randall ; and a commissioner was appointed to make such transfer, 
which was accordingly done. Thereafter Samuel L. M. Barlow, 
who had intervened in said cause, duly removed the same to the 
United States district court for the district of West Virginia, — ^that 
court then exercising circuit court powers ; and thereafter, Robert 
E. Randall having resigned as such trustée, John R. Reed was ap- 
pointed his successor by order duly entered in that cause ; and, he 
thereafter having sold the land to one David W. Armstrong, another 
order was entered on August 20, 1891, approving such sale, after 
which Armstrong assigned his purchase to John V. Ee Moyne ; and 
subsequently thereto Reed, as such trustée, and Armstrong, as such 
purchaser, by deed dated September 29, 1891, conveyed the land to 
Le Moyne, who, by deed of December 27, 1893, conveyed it to the 
plaintiff below. The title as thus described was duly offered in évi- 
dence by said plaintiff, when ail of it except the patent was objected 
to upon various grounds by the défendants, which objections were 
overruled, on which action of the court many of the exceptions taker 
by the défendants below were founded. 

The plaintiff below, after ofifering in évidence the grant for the 500,- 
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ooo-aci'e tract, aiso intfodûçed, as explanatory of the same, copies 
of the sttrvey and plat upoti which it purported to hâve been made, 
and of thè entfies upon which it was based, and also copies of the 
patents, surveys, and entries of two earlier grants for 320,000 acres 
and 480,006 aCres, respèctivëly, lying to thê east\vafd''thereof, and 
called for as twp of the boundaries of the grant under which he claim- 
ed. The fpllowing map, thade by the ofificial surveyOr, is said to 
represent the locâHty of the grant according to an actual survey, the 
plaintifif insisting that the Mbrris grant shbuld be located as shown 
by the exterior lines, A, P, H, I, J, M, A; and the défendants claim- 
ing that, if A and P are established as corners of the same, then the 
true location will be represented by the letters A, P, Q2, ZZ, MO, 
M2, and A. 

The grant under which the plaintiiï below claimed title to the land 
in controversy reads as foUôws : 

"Robert Brooke, Esq., Governbr of the Commonwealth of Virginia. 

"To Ail to Whom Thèse Présents shall Come, Greetuig: Knew ye, that 
by vîrtue of eleven land office treasury warrants, Nos. 652, 653, 654, 655. 
658, 659, 643, 645, 647, 648, and Issued the 28th day of August, one thoiisand 
seven hundred a,nd ninety-fonr, and No. 619, and issued ISth September, 
1794, there is granted by the said commonwealth unto Robert Morris, assignée 
of Wilson Cary Nicholas, a certain tract or parcel of land, containing 
500,000 acres, by survey, bearlng date the 28th day of October, 1794, lying 
and belng in the counties of Wythe and Russell, the greater part thereof in 
the former, on Sandy and Guyandotte rivers. and the waters thereof, and 
Is bounded as follows, to wit: Beginning at two poplars and two chestnut 
tirées on a branch of Guyandotte river, and about six miles from the mouth 
of Llttle War crèek, a branch of Sandy river, being a corner of a survey 
•oie the sald Nicholas of 4SO;000 acres, and a survey of 320,000 acres made 
for said Nicholas: and Jacob Kenney, and with a Une of the latter, S., 38 
degrees W., 6,720 pôles, erossing a divldlng ridge, and down War creek to 
the mouth, erossing Sandy river at six miles, erossing Panther creek at 
nlne miles, and erossing several ridges to four white oaks on the northwest 
bank of Knox creek, and thence leaving said survey, W. 3,840 pôles, 
erossing a. creek and some of the- branches thereof, and along the spurs of 
the ridge dlviding the waters pf the sald creek and Peters creek, a branch of 
Sandy river, to three poplars and a sugar tree by a small branch of Knox 
creek; thence N. 8,000 polés, erossing Knox creek at about four miles, 
Sandy rlvèr at tWelve miles,' the month of Turkey creek, and up said creek 
and the northwest forks of the same, erossing Buffalo creek and Pigeon 
creek, and the divldlng ridge between Sandy and Guyandotte rivers, and 
Gilbert creek twice, a branch of Guyandotte, to three sugar trees in a bot- 
tom of said river, and about 20 pôles below the mouth of Gilbert's creek, 
and thence N., 10 degrees, E., 4,450 pôles, erossing Guyandotte river, several 
branches and some ridges, to pointers; then E., 6,620 pôles, erossing Guyan- 
dotte river and several branches thereof to three sugar ■ trees and buckeye 
by a small branch of the same, belng the northwest corner of a survey 
of said Nicholas of 480,000 acres; thence with the same S. 6,800 pôles, 
erossing Huff's or Gain creek, to the beginning. But it is always to be 
understood that the survey upon "which this grant is foùnded Includes 
4,000 acres, which having a préférence by law to the warrants and rights 
upon which Robert Morris survrey Is founded, liberty is reserved that the 
«aid 4,000 shall be flrm and valid, and shall hâve thé same efflect, and may 
be Carried Into grant or grants; and this grant shall be no bar, either in 
law or equity, to the confirmation of the title before mentioned and reserved, 
with its appurtenances. To hâve and to hold, the said tract or parcel of 
land, with its appurtenances, to the said Robert Morris and his heirs, for- 
ever. In witness whereof, the said Robert Brooke, Esq., governor of the 
commonwealth of Virginia, hath hereunto set his hand, and caused the lesser 
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seal of the sald commonwealth to be afflxed, afRIchmond, on the 23rd 
day of June In the year of our Lord 1795, and of the commonwealth 
the 19th. 
"Book 31, .page 613. 

"[Seal.]* Robert Brooke, 

"Land Ofllce, Kiehmond, Va." 

The plaintiJBf below, by the "W'itness W. D. Sells, offered testimony 
tending to proye that at the beginning corner, A, he found the corner 
trees called for ifi the three grants referred to, marked to correspond 
with the Unes ôf the 320,000-acre grant ; that he ran the first call 
of the Morris grant (which is coïncident with a hne of the 320,000- 
acre grant on its course to the point P on the map) to the locality 
on the northwest bank of Knox creek, where the trees called for 
as the coihmon corner of the 500,000 and the 320,000 acre tracts 
were alleged to hâve stood; that from said point he ran the next line 
west 3,840 poLes to the coursé and distance called for in the grant, 
with proper variations, to the point on the map designated H; that 
he then returned to the point A, and from it ran the eighth line of 
the 480,000-acre tract, the same being the last line of the 500,000- 
acre tract, north 6,800 pôles to M on the map, a distance of 24^4 
miles ; that he projected the third line of the grant from the point H, 
through Pike coijnty, Ky., tp where it struck Tug river, picking up 
the line at that point, and extending it, by aCtual survey, upon the 
course and for the distance called for in the grant from H, north 
8,000 pôles, to I, from which point he ran the next call of the grant 
north 10 degrees, east 4,450 pôles, to J ; and that he then ran the 
next line with such variations as to make it close at the point M, 
which was the nOrthwest corner of the 480,000-acre grant. The Unes 
thus run, and concerning which said witness so testified, are said by 
the défendant in error to be the boundaries of the 500,000-acre grant 
under which he.claims. The plaintifï below aiso introduced the évi- 
dence of Daniel Barman, a surveyor, who testified that he had known 
the 320,000-acre tract since thé year 1842 ; that he had surveyed it 
two or three times ; bis évidence tending to prove that some of the 
corner trees called for at the points A and P on the map, as well 
as liie marks thereon, had béen found as called for in the 320,000- 
acre grant. The 5ûo,ooo-acre grant mentioned certain creeks as be- 
ing located along the boundary Unes thereof, but they were not found 
on such Unes as they were rui? by Surveyor Sells; and the plaintifï 
below, for the purpose of showing that the creeks called for in the 
grant .as "Turkey" and "Gilbert" are not the streams now known 
by such names, introduced seyeral witnesses whose testimony tended 
to show that, 4:ccording to tradition, the creek shown on the trial 
map as "Turkey Creek" feÇeived that name after the date of the 
Morris grapt, and that Thacker creek had been called "Turkey Creek" 
in early days; also that Gilbert creek had been known by the name 
of "War Creek" in former timies, both before and since the date of 
said granty and that Islahd- creek had formerly been caUed "Gilbert 
Creek." On this point the défendants below introduced witnesses 
in contradiction of such réputation arid tradition, and also for the pur- 
pose of impeaching the réputation for truth and veracity of the wit- 
nesses testifying in that regard in behalf of the plaintifï below. 
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The défendants below offered testimony tending to prove that the 
first line of the Morris grant should run from the point A on said map 
to the point P; that the line north 6,800 pôles from A should stop 
south of the Guyandotte river at the point M2 on the map, instead 
of running the patent distance to the point M ; that if the point A is 
tlie true beginning corner, and the point P an established corner of 
said Morris grant, then the second line of said grant, to wit, west 
3,840 pôles, should end at the point Q2, by a small branch of Knox 
creek, and not be extended to the point H, as contended for by the 
plaintiflf below ; that the third line would then be found by running 
from the point Q2 through the mouth of Turkey creek to the point 
ZZ at the mouth of Gilbert creek ; that the fourth line would then 
run its patent course and distance from ZZ to MO; and that the 
survey should then be closed by running south 135^ east to M2, 
the line called for in the grant as east 6,620 pôles. The défendants 
below also introduced as a witness N. L. Reynolds, a surveyor, who 
in 1884 had svirveyed the lines represented on the trial map by the let- 
ters A to M2, A to P, P to a point between Q2 and H, ZZ to MO, 
and part of the line between ZZ and Q2, as also a portion of Turkey 
creek. They then introduced a surveyor, T. J. Mathews, who had run 
the lines from A north to the Guyandotte river, from A to P, from^ P 
westward on the line PQ2, and a line from ZZ, the mouth of Gilbert 
creek, to the mouth of Turkey creek. The défendants also ofifered 
the testimony of three surveyors, namely, Sells, Reynolds, and Math- 
ews, tending to prove that James Taylor, who made the survey of 
the Morris 500,000-acre tract in 1794, had actually located the corner 
called for on a branch of Knox creek, and that he had also marked 
as a corner the mouth of Gilbert creek, near the point ZZ, fîxing the 
line by the call for the mouth of Turkey creek ; that he had located 
the corner called for on a branch of Knox creek at the point Q2, 
and that the fact that he, in his survey, had called for certain timber 
at the end of the line west from P, would indicate that he was at 
that point ; that on the third line of the survey, on the location con- 
tended for by the plaintiff below, the only monuments called for by 
Taylor that were found were Sandy river and Pigeon creek, while on 
the line Q2, ZZ, the following monuments called for in the original 
survey and in the grant were found, to wit: Knox creek, Sandy 
river, the mouth of Turkey creek, the Northwestern Fork of Turkey 
creek, the dividing ridge between Sandy and Guyandotte rivers, Gil- 
bert creek, the mouth of Gilbert creek, and Guyandotte river, and 
three marked sugar trees about 20 pôles below the mouth of Gilbert 
creek ; that the fact that Taylor, in his survey, called for three sugar 
trees, 20 pôles below the mouth of Gilbert creek, in a bottom, would 
indicate that Taylor was also at that point, which is ZZ on the map; 
that the désignation of spécial trees would also indicate that he was 
at the point MT, and that Taylor knew the location of those points ; 
that, in his opinion as a surveyor, Taylor was in fact at the corner 
on Gilbert creek ; that he was on Turkey creek, and also on Knox 
creek; that the course called for by Taylor from the différent cor- 
ners of his survey was generally correct, looking from the corner 
designated; that the land embraced in the Morris grant was located 
118 F.— 34 
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în "VVythe and Russell counties, Va., and that no part of the same 
was sùpiX)Sed to be in the State of Kentuck^', in which state about 
25,000 acres must be sought for, if the lines of the grant as con- 
tended for by the plaintiff ^below should be established; that the sur- 
veys made by Taylor, exceèding in the aggregate a miUion acres of 
Jand in the locality of the Morris grant, were generally incorrect, 
so far as course and distance were concerned, the lines fàlling short 
in some instances from one-third to one-half, tliereby reducing greatly 
the acreage' involved ; that T. J. Mathews, who surveyed the Morris 
grant under ihe direction of the United States circuit court for the 
district of West Virginia, aild N. L,. Reynolds, who sutveyed it for 
Robert E. Randall, trustée, under whom the plaintiff below claims, 
both located thè boundary lines thereof, as shown by the points A, 
P, Q2, ZZ, MO, OM2, and M2A, and that the officiai swrveyor, Sells, 
in running the line from A, stopped at the point P at the instance 
and request of plaintiiif's counsel; that he extended the line PH to 
the point H àlso at their request; and that other points, such as I, 
J, and N, weré located by him, not by course and distance or monu- 
ments, bût by direction of the plaintiff's counsel. 

Considérable testimony was ofïered by the défendants tending to 
show title in them to the land in controversy, as also their posses- 
sioti and occtjpancy of portions of the same ; but a fuU statement of 
such testimony wifi not be necessary to either the proper disposition 
or understanding of the case, as we find it our duty to dispose of the 
questions invoîved by remanding the cause for errors found in the 
court'S instruction to the jury relating to the boundary of the plaintifï's 

At the conclusion of the évidence, the court gave to the jury, on 
behalf of the plaintift, , five instructions, to the first four of which 
the defenda.nts objètted and excepted. The defendailts requested the 
court to instruct the jury, iiii their behalf in thirty-eight instructions, 
the fîrst six pf whîch the cdtirt gave. The rest were refused, to which 
action of thé court the défendants excepted. The first instruction 
giVén on behalf bf the plaintifï be|ow was a peremptory direction as 
to the location of the Morris grant, and was in èfifeCt a direction to 
thé jury to rettifh a verdict iagainst the defendarits. ,,Thereupon the 
jury found a verdict for thé';pî?tititiff- The deferidants moved for a 
new trial, whicïi was refused, whén a judgmént was dùJy entered in 
accordance Wjfli Sàid verdict/ This writ of error was àllowed March 
29, 1900. , ' "' ■■ ,', , ', _ ■■■■ 

The défendant ih error on the 26th day of Noviémber, 1900, filed 

a niotioii tp disûiiés the writ of éf ror for the reaèpn that it appears 
ùpon the recûî'd pf this case that the law of a state, to wit, the act 
pf the legislatut'e bf Virginia passedMârch 15; Ï838, is in contra- 
vention of the constitutipn bf the United States, âind that therefore 
the case ïnvoilves the cPnsttuctiph and applicatipn .pf the constitu- 
tion of t|ié U.rift^d States, thè efféct bf which would' be to deprive this 
court of'jurisdiïtîpn, sp far as the questions râised by this writ of 
error are çqncérned. This niotibn'is first to be' disposed of. 

The plaintifï below ofïered in évidence, as a part of his chain of 
title, a statutie pf the state of Virginia vesting the title to the land in 
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Dumas, trustée, under whose successor in trust he claîms, when the 
défendants below objected to the réception of that législation as 
évidence for the reason that "said act is in contravention of the con- 
stitution of the United States" ; that it "is class législation, granting 
spécial privilèges to said trustée not conferred or granted to others" ; 
and also because it "undertakes to deprive persons of property with- 
out due process of law." It is now insisted that thèse objections 
involve the construction or application of the constitution of the 
United States, which prohibits class législation, and prevents a state 
from depriving a person of his property without due process of law, 
and that therefore the suprême court of the United States is the only 
tribunal that can dispose of this controversy. The claim is now made 
that, under the act of congress creating and defining the jurisdic- 
tion of the circuit courts of appeals, ail questions involving the con- 
struction or application of the constitution of the United States, and 
any case in which the constitution or law of a state is said to be in 
contravention of the constitution of the United States, shall be re- 
moved from the circuit or district courts, by appeal or writ of error, 
to the suprême court of the United States. 

In the case of Green v. Mills, i6 C. C. A. 521, 69 Fed. 852, 30 L. 
R. A. 90, this court, speaking through Chief Justice Fuller, said : 

"It was early held, in McLish v. Eoff, 141 U. S. 661, 12 Sup. Ct. 118, 35 
L. Ed. 893, that the act gave to a party to a suit in the circuit court, 
■where the question of the jurisdiction of the court over the parties or sub- 
ject-matter was raised and put in issue upon the record at the proper time 
and in the proper way, the right to a review by the suprême court, after 
final judgment or decree against him, of the décision upon that question only, 
or by the circuit court of appeals on the whole case. Maynard v. Hecht. 
151 V. S. 324, 14 Sup. Ct. 353, 38 L. Ed. 179. And in Carey v. Railwav 
Co., 150 TJ. S. 170, 14 Sup. Ct. 63, 37 L. Ed. 1041, it was ruled that in 
order to hold an appeal maintainable under the second of the above-named 
classes, the construction or application of the constitution of the United 
States must be involved as eontrolling, although on appeal or error ail 
other questions would be open to détermination if the Inquiry were not ren- 
dered unnecessary by the ruling on that arising under the constitution. 
Horner v. U. S., 143 U. S. 570, 12 Sup. Ot. 522, 36 L. Ed. 266. In U. S. 
V. Jahn, 155 TJ. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87, the suprême court de- 
cided that if the question of jurisdiction is in Issue, and the jurisdiction sus- 
tained, and judgment or decree on the merits is rendered in favor of the 
plaintiff, then the défendant can elect either to hâve the question certified, 
and corne direct to the suprême court, or to carry the whole case to tte 
circuit court of appeals, where the question of jurisdiction can be certifleû 
by that court." 

In the case of Railroad Co. v. Meyers, 10 C. C. A. 485, 62 Fed. 367, 
the circuit court of appeals for the Seventh circuit (Jenkins, Circuit 
Judge, delivering the opinion) said: 

"The Btatute organizing this court (26 Stat. 826, c. 517 [U. S. Comp. St 
1901, p. 547] ) provides for appeals or writs of error to the suprême court 
from the circuit court in any case in which the jurisdiction of the court is 
in issue, and that in such case the question of jurisdiction shall alone be 
certified to the suprême court from the court below. The circuit courts of 
appeals hâve appellate jurisdiction to review the final décisions of the lower 
courts in ail cases other than those authorized to be removed into the su- 
prême court. In McLish v. Eoff, 141 U. S. 661-668, 12 Sup. Ct. 118, 35 L. 
Ed. 893, the suprême court construe this provision of the statute, and 
nssert that the defeated party 'must elect whether he will take a writ of 
error, or appeal to the suprême court on the question of jurisdiction alone. 
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or to the circuit court of appeals upon the wtole case. If the latter, then 
the circuit court of appeals may, If it deem proper, certify the question of 
jurisdlction to this court.' Notwlthstanding our récent ruling In Manufac- 
turing Co. v. Barber, 9 C. O. A. 79, 60 Fed. 465, that wlien the sole question 
presented by the record goes to the jurisdictlon of the court below we are 
without authority to détermine the question, we do not doubt. In view of the 
récent décision of the suprême court in Maynard v. Heeht, 151 U. S. 
S24, 14 Sup. Ot. 353, 38 L. Ed. 179, that when, as in this case, other 
questions are involved, we are authorized to détermine that question as 
well as the others. In the case referred to, the court said: 'The act dld not 
contemplate several appeals in the same suit at the same time, but gave 
to a party In the suit in the circuit court, where the question of the juris- 
dictlon of the court over the parties or subject-matter was raised and put 
in issue upon the record at the proper tlme and in the proper way, the 
right to a review by this court, after final judgment or decree against 
him, of the décision upon that question only, or by the circuit courts of ap- 
peals on the whole case.' And even were this otherwlse, we cannot doubt 
that we may consider the question of jurisdiction, so far as necessary to 
satisfy ourselves whether, in the exercise of the discrétion lodged with us, 
the question of jurisdiction involved is suffieiently grave to warrant Its 
submission to the suprême court upon proper certificate, as required by the 
:uling in Maynard v. Hecht, supra." 

The contention of the défendant in error, so far as this question is 
concerned, is also clearly demonstrated to be without merit by the 
following cases decided by the suprême court of the United States: 
Carter v. Roberts, 177 U. S. 496, 20 Sup. Ct. 713, 44 L,. Ed. 861; 
Railroad Co. v. Thiebald, 177 U. S. 615, 20 Sup. Ct. 822, 44 L. Ed. 
911 ; American Sugar Refîning Co. v. City of New Orléans, 181 U. S. 
277, 21 Sup. Ct. 646, 45 E. Ed. 859. 

We do not fînd it necessary to consider the questions raised by the 
four instructions given at the request of the plaintifif below relating 
to the statute of limitations, because of the conclusion we reach con- 
cernirig the first instruction given, which reads as follows : 

•'The court Instructs the jury that the plalntifC contends for one location 
of the Nicholas 500,000-acre survey, and the défendants contend for another 
location thereof, but the first apd second corners, known as the 'Muzzle 
corner' and the 'four , white oaks corner,' represented upon the trial map 
by the ietters A and P, respectively, are common to both locations, and 
therefore sald two corners and the Une À-P are to be considered and treated 
as establlshed and undisputed; and there being no évidence, other than the 
plat and çerti^cate of survey, Introduced by any party, tending to show 
either the présent or former situation or the actual existence of the trees 
called for at the southwest corner or northeast corner of said survey, and the 
évidence Introduced on the part of both plalntiff and défendants, tending to 
show that James Taylor, the assistant county surveyor of Wythe county, 
who originally laid off the said tract, and returned the plat and certificate of 
survey thereof, dld not actually survey and run ont upon the ground any 
of the other Unes of said survey than the line A-P, either as Unes thereof, 
or df the Nlcholas 480,000-acre tract, with which it calls to run, and there 
being no évidence introduced by any party tending to show an actual run- 
ning and stirvey of any of such other Unes, and ail the évidence upon that 
point, on the part of both plalntiff and défendants, tending to show that 
In mentionihg certain creeks, rlvers, and other natural objects as upon the 
Unes of said survey, which in f act do not exist, or are not f ound upon 
the ground accordlng to the courses and distances of the said Unes as given 
In said survey, the said Taylor called for such objects through ignorance 
or mistake as to the existence or the true location of such objects relatively 
to each other, and to the Unes, corners, and other parts of said survey, 
such natural objects ought to yield to the said courses and distances in 
determining what land is embraced within said survey, and must be regarded 
as false and mistaken description, and said survey must be located by fol-> 
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lo-wlng the courses and distances given in the survey frora thc said second 
corner, represented on the trial map by tlie point P, witli such variation of 
tlie fiftli line as is necessary to close at the northwest corner of the said 
480,000-acre survey, ascertained by running the eighth call of that survey 
its full course and distance from tlie point A to the point M on the trial map. 
bounding said grant by the letters A, P, H, I, J, M, A." 

The action of the court below in giving this instruction will be, on 
the hearing of this writ of error, governed by the same principles 
that apply to cases where a verdict was directed by the court. The 
idea entertained by the court below, evidently, was that the only con- 
clusion which could be properly reached from the évidence olïered 
to the jury concerning the location of the land mentioned in the déc- 
laration was in favor of the contention of the plaintifif below. In this 
Hght we will therefore consider the questions raised by the plaintiffs 
in error, and relied upon by their counsel in their arguments sub- 
mitted to this court. The giving of this instruction to the jury neces- 
sitated the rejection of the large number of instructions ofiîered by the 
défendants below relating to the location of the land in controversy, 
as the one given is the antithesis of tliose rejected. 

Where a verdict is directed in favor of either party, the only ques- 
tion respecting the judge's charge that it is necessary for an appel- 
late court to consider is whether or not such direction, in the light of 
the pleadings and of ail the évidence, was right. Reaching the con- 
clusion we do, — that the court below erred in giving said instruction, 
— it follows that it will not be necessary to consider the instructions 
that were refused, nor to pass upon other questions raised by excep- 
tions to the court's charge. 

The plaintifïs in error insist that in giving such instruction the court 
below invaded the province of the jury. The défendant in error con- 
tends that it is the duty of the jury to fînd the facts only when there 
is a dispute concerning them, and where there is évidence sufïicient 
to warrant their submission for the jury's finding, but that when 
the controlling facts are undisputed there is nothing left but to ap- 
ply the law, which should be done by the direction of the court. A 
careful study of ail the testimony, and its proper application to the 
questions involved, irapels us to the conclusion that the défendant in 
error is mistaken in claiming that the controlling facts in the case, 
as they were presented to the jury in the court below, are undis- 
puted. We think that, if the jury had been permitted to find from 
the évidence before them the propositions of fact stated in the instruc- 
tion, they would hâve been warranted in reaching a conclusion, from 
the évidence tending to prove that resuit, other than that stated in the 
instruction, and that, had they so found, it would not hâve been 
proper for the court to hâve disturbed such fînding. If the jury had 
been permitted to consider the case, and had found the facts to be 
as contended for by the plaintifif below, in which contention the tria! 
judge evidently concurred, then most undoubtedly the verdict should 
hâve been as it was returned; but if there was évidence tending to 
prove the claim of the défendants, contradictory to and inconsistent 
with that ofïered by the plaintifif, from which the jury would hâve been 
a'.ithorized to find in favor of the défendants, then a direction by the 
court in favor of either party would hâve been improper, and should 
be reversed on writ of error. 



534 118 FEDERAt REPORTER. 

It is quite dear that the eflEect of this instruction was to withdraw 
frora thç considération of the jury much important and pertinent tes- 
timony relating to the location of the boundary lines of the plaintiff's 
grant, and that it therefore is in conflict with that rule of law applica- 
ble to ail land controversies, — that, while boundary is a question of 
laWj the location of boundary lines is a matter of fact, to be found by 
the jury from ail the évidence before them. An inspection of the 
record in this case convinces this court that the évidence before the 
jury was of that character that reasonable men might honestly hâve 
differed in the conclusion. reached by them on the facts submitted for 
their cbnsideration ; and, such being the case, it follows that this is 
pecùliarly a controversy the détermination of which should havs been 
left to thé jury, and not hâve been reached by the direction of the 
court. Thé true rule is that, whether the facts are disputed or un- 
disputed> if différent minds can draw différent conclusions from them, 
the case should properly be left to the jury. 

From 'the: évidence it inay be conceded that the court was justified 
in telHng the jury, in substance, that the beginning corner of the grant 
was at the point designated on the map as A, but it is not at ail clear 
either that the "four white oaks corner," represented on the map by 
P, or that the line A-P, is "established and undisputed," as the jury 
were adyised by the court they were. Those were matters of fact 
concerning which there was a controversy, the solution of which it 
would hâve been better to hâve submitted to the finding of the jury. 
While the witness Harman speaks of seeing three white oaks on the 
northwest side of Knox creek, near the mouth of a small branch, there 
is no testimony that any person ever saw the four white oàks called for 
in the grant, nor were either of the three spoken of by Harman ever 
blocked or identifîed as a corner of the Morris grant; and, in addi- 
tion, Sells, the court's surveyor, testifies that the distance called for 
in the grant would hâve taken the corner to a point seven miles fur- 
ther from A than the point P is. The jury might hâve been war- 
ranted, after fully considering ail the évidence, in finding the line 
A-P to be a line of the grant, and the point P to be a corner thereof ; 
but it does not follow from that that the court was justified in telling 
the jury that the line and the corner were "established and undis- 
puted." 

Again, we are constrained to say that the court below should not 
hâve told the jury that the plat and the certificate of survey were the 
only évidence before them tending to show "either the présent or 
former situation or the actual existence of the trees called for on the 
Southwest corner or northeast corner of said survey." At the south- 
wèst corner the call is for "three poplars and a sugar tree by a small 
branch of Knox creek," and at the northeast corner the call is for 
"three sugar trees and a buckeye by a small branch of" the Guyan- 
dotte river. The contention of the plaintiffs in error is that the grant, 
as well as the f>lat and survey, tended to prove the existence and the 
location of the trees calledfor at said two corners, and that, while the 
court's instruction virtually admitted that the plat and the survey 
terided to prove such existence, nevertheless the jury were directed 
by the court to find to the contrary, so far as the contention of the 
said plaintiffs in error was concerned. The surveyors, who were 
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examined as experts, testified that the fact that the surveyor in the 
original survey called for certain timber at the end of a line would 
indicate tliat lie was at that point wherever the timber might be lo- 
cated; and they also testified that the fact that the surveyor called 
for "three sugar trees, twenty pôles below the mouth of Gilbert creek, 
in a bottom," would indicate that the surveyor was also at that point 
which is ZZ on the map. The court had permitted thèse surveyors, 
after their careful examination of the original surveyor's work, — as 
to the manner and method of his surveying, — to give their testimony 
as experts; and we are impressed with the idea that such testimony 
was proper, and of real value, as tending to establish the lines and 
corners of the survey as they had been originally located. Mr. Sells, 
one of the surveyors, states : 

"He [meaning Taylor, the original surveyor] -would mark the corner, take 
the supposed course to the next Une, and arrive at the next corner." "Mr. 
Taylor's way of locatlng a survey was leaving the corner he had located and 
marked, and making his way by the most convenient route to the next corner 
he had marked." 

Mr. Reynolds, another surveyor, testifîes that he thinks Taylor lo- 
cated the corner called for on a brandi of Knox creek (this is the 
point Q2) ; and he also states : 

"He [Taylor] marked the corner on some branch of Knox creek, head 
of the branch, and then marked the mouth of Gilbert's creek in the vicinity 
of ZZ." 

We therefore think it is quite apparent that the court was mistaken 
when he said that there was no évidence other than the plat and cer- 
tificate of survey tending to show the existence of the trees called 
for at the corners before mentioned; and we are also of the opinion 
that the jury should bave been permitted to take into considération 
ail the testimony relating to said corners, as well as to the other 
corners and lines of the grant, for it was for them to say, in the Hght 
of ail of the évidence, whether any of the trees or other objects called 
for had been located, and whether any of them were corners of said 
grant. 

The court, in another portion of said instruction, tells the jury that : 

"In mentioning certain creeks, rivers, and other natural objects, as upon 
the lines of said survey, which in fact do not exist, or are not found upon 
the ground, according to the courses and distances of said lines as given In 
said survey, that said Taylor called for such objects through Ignorance or 
mistake as to the existence or the true location of such objects, relatively 
to each other, and to the lines, corners, and other parts of said survey." 

We find from the record that there was testimony before the jury 
tending to prove that nearly ail of the creeks, rivers, and other natural 
objects called for upon the lines of said survey, and mentioned in the 
grant under which the défendant in error claims, were actually found 
upon the ground as called for in the survey ; and especially is this 
true concerning the line from Q2 to ZZ, running from a branch of 
Knox creek to the mouth of Gilbert creek. The testimony relating 
to this line certainly tends to prove the existence of Knox creek; 
the existence of Sandy river; the existence of the mouth of Tur- 
key creek; the existence of the Northwest Forks of Turkey creek; 
the existence of the dividing ridge between Sandy and the Guyandotte 
rivers ; the existence o£ a creek called "Gilbert Creek," and that such 
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creek emptiès înto the Guyandotte river; tlie existence of bottonr 
land on the Guyandotte river below the mouth of Gilbert creelt; the 
existence at one; time of three marked sugar trees about 20 pôles 
below the mouth of Gilbert creek. The testimony of the three sur- 
veyors, Sells, Mathews, and Reynolds, tended to prove that but fevv of 
the n^tural monuments called for along this line were missing, and 
that Turkey creek emptied ifito Sandy river at the point where this 
line is desçribed as Crossing that river. Two objects called for on 
this Une, to wit, Buffalo «nd Pigeon creeks, are not found, though 
the évidence tends to prove that two streams were crossed at the 
points indicated, corresponding to, the calls for Buffalo and Pigeon 
creeks. The testimony relating to thèse natural objects so found, 
as well as that relating to those not found, should hâve been con- 
sidered by the jury, in connection with ail the bther évidence, for the 
purpose of enabling them to correçtly locate the lines of the grant ; 
and it was errer, we think, to advise the jury that said monuments 
did not exist or were not found as called for, and that therefore 
they were called for through ignorance or mistake. This part of 
the instruction is applicable to ail the lines of the survey, and tended 
to mislead the jury; and, besides, it is a mistake to say that "ail the 
évidence upon the point, on the patt of both plaintiff and défend- 
ants," tended to show that the monuments called for were mentioned 
through ignorance or by mistake. Some of the testimony was offered 
for the purpose of proving the contrary, and bas that tendency. 

With'-evidence tendir.g to prove the existence of the natural monu- 
ments as called for in the grant, the court below, under the impression 
that such objects! had been mentioned by mistake and in ignorance 
of their true location, and most likely under a misapprehension of 
the trueiweight of that part of the testimony, instructed the jury, in 
substance, to disregard such objects, and to locate the grant by course 
and distance. The instruction as given by the court below means 
that, unless the natural objects called for are in accord with course 
and distance, then such natural objects must be disregarded, and 
the line locatedby course ahd distance. In this the court was in 
error. It is quite well established, and is now, we think, the universal 
rule, that a call for a natural object, such as a river, a creek, the 
mouth of a stream, a hill, a dividing ridge between designated locali- 
fies, a ttaârked tree, .$hall cpntrol bôth course and distance. The rea- 
son for SHch a rule is quite apparent. The natural monuments re- 
ferredlo 3X6, objects indicating the boundary of the land, are generally 
easily fgitnd, and àfè, with few exceptions, indestructible. Course 
and distâhcç are usually descriptive of the designated monuments, de- 
pending for their accuracy upon the skill and expérience of the sur- 
\typr. In NewSom v. Pryor, 7 Wheat. 7, 10, 5 L. Ed. 382, Chief 
Justice Marshall usëd this language: 

"The. most material and most certain calls shall control those which are 
less material and less certain. A call for a natural object, as a river, a 
kno-wn' streflm, a sprlng, or even a marked tree, shall control both course 
and difetancë." 

> In locating tliè lines of surveys and grants, the following ruies, ap- 
plied in the prder named, hâve generally been observed hy^ our courts 
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«f last resort: First, natural monuments; second, artificial marks; 
third, adjacent boundaries; fourth, course and distance. Hutch. Land 
Tit. 530; Dogan v. Seekright, 4 Hen. & M. 125; Doe v. Payne, 11 
N. C. 64, 15 Am. Dec. 507; Mciver v. Walker, 9 Cranch, 173, 3 L. 
Ed. 694; Elliott V. Horton, 28 Grat. 766; Trust Co. v. Poster, 78 
Va. 413. In Higueras v. U. S., 5 Wall. 827-835, 18 L. Ed. 469, 
Mr. Justice Clifïord said: 

"But ordinarily surveys are so loosely made, and so liable to be înaceurate, 
especially when made in rough or UBeven land or forests, that the courses 
and distances given in the instrument are regarded as more or less uncer- 
tain, and always give place, In questions of doubt or discrepancy, to known 
monuments and boundaries referred to as identifying the land. Such monu- 
ments may be either natural or artificial objects, such as rivera, streams, 
springs, stakes, marked trees, fences, or buildings." 

Washb. Real Prop. (2d Ed.) 673 ; Preston v. Bowmar, 6 Wheat. 
582, 5 L. Ed. 336; Marshall v. Currie, 4 Cranch, 176, 2 L. Ed. 585; 
Purinton v. Sedgley, 4 Me. 286; Howe v. Bass, 2 Mass. 380, 3 Am. 
Dec. 59 ; Bosworth v. Sturtevant, 2 Cush. 392 ; Jackson v. Ives, 9 
Cow. 661 ; Newsom v. Pryor, 7 Wheat. 10, 5 L. Ed. 382 ; Ricks v. 
Johnson, 5 N. H. 542. 

The défendant in error claims that the facts as disclosed by the tes- 
timony make this case an exception to the gênerai rule that monu- 
ments shall prevail over course and distance, and the insistence is that 
the surrounding and Connecting circumstances relating to the survey 
and the intention of the parties render it apparent that the courses 
-and distances called for are more reliable and certain guides to the 
true location of the grant than are the natural objects mentioned in 
it. We do not think so. We do not find anything in the description 
of the land which shows that the courses and distances are right in 
themselves. On the contrary, ail of the surveyors who testified ad- 
vise us that they are not correct. Nor do we find that the évidence 
conclusively shows that the original surveyor was mistaken as to the 
location of the monuments called for, or ignorant of the geography 
of the territory in which he was surveying. He seems to hâve located 
his natural monuments as correctly as was customary in the day in 
which he lived, and the researches made by his successors of the 
présent day rather tend to demonstrate that he was not déficient in 
geographîcal information. He seems to hâve made a mistake in his 
mathematics, and to hâve run the boundary lines of his survey so as 
not to hâve included the area intended; but that is immaterial, if it 
is made to appear that the natural objects called for were really in 
existence at the time of the survey, that their location was known 
to the surveyor, or that he was at them during the time of the sur- 
vey, and marked them or called for them as lines or corners thereof. 
It should in this particular be remembered that quantity is the least 
reliable, and the last to be resorted to of ail the descriptive portions 
of a deed or grant. It is on\y in cases where there is a lack of de- 
scription, because of the want of course and distance, or where monu- 
ments are not called for or are not found, that quantity becomes 
essential in determining the identity of the premises in controversy. 
A statement in a grant of the quantity of land supposed to be in- 
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duded in the bbutidaries thereof, insérted by way of description, must 
yield to the description by metes and bounds, rivers, mountains, and 
other monuments. 

The casés cited by counsel for défendant in errer, showing that 
the gênerai rlile to which we hâve refèrred — that course and distance 
must yield to nattiral objects callèd for — is not inflexible, are not, in 
our judgment, applicable to the facts of the case we are now disposing 
of; and therefôré it will not be profitable to discuss them, or to con- 
sîder them further than we hâve in efïect donc by determining the 
qiiestions of law involved in the court's instruction before referred to. 

The case must go back to the court below for a new trial. Other 
questions raisedby the assignments of error it will not be necessary 
for us to refer to, as we hâve found error in the court's charge di- 
recting a verdict, because of which the judgment rendered in the 
court below must be reversed. 

' I,et the judgment cbmplainéd of be reversed, and let the verdict 
returned be set àside, in order that a new trial may be had on the 
issue joined. Reversed. 
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cumstancës, tney are satîsfled that the combina tlon or eonspiracy charged 
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of Maryland. 
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T 3. See Crimlnal Law, vol. 14, Cent. Dig. § 1995. 
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Before GOFF and SIMONTON, Circuit Judges, and BRAW- 
L,EY, District Judge. 

GOFF, Circuit Judge. The plaintifï in error was indicted, under 
the provisions of section 5440 ot the Revised Statutes of the United. 
States [U. S. Comp. St. 1901, p. 3676], charged with conspiring to 
commit an offense against the United States, with Charles H. Guy- 
ther and others, who prior to the alleged conspiracy had been census 
enumerators, appointed as such by virtue of the act of congress ap- 
proved March 3, 1899, providing for the twelfth census of the United 
States. The spécifie offense charged was the making of a fictitious 
census return, in violation of section 21 of said act, which reads as 
f ollows : 

"That any superviser, supervisor's clerk, enumerator, interpréter, spécial 
agent or other employé, who, havlng taken and subsci-ibed the oath of office 
required by this act, shall, without justifiable cause, neglect or refuse to per- 
forai the duties enjoined on him by this act, or shall, without the authority 
of the director of the census, communicate to any person not authorized to 
receive the same any information gained by him* in the performance of his 
duties, shall be deemed guilty of a misdemeanor, and upon conviction shall 
be fined not exceeding flve hundred dollars; or if he shall wilfully and know- 
ingly swear or affirm falsely, he shall be deemed guilty of perjury, and upon 
conviction thereof shall be imprisoned not exceeding three years and be 
fined not exceeding eight hundred dollars; or if he shall wilfully and know- 
ingly make a false certificate or a fictitious return, he shall be guilty of a 
misdemeanor, and, upon conviction of either of the last named olïences he 
shall be fined not exceeding flve thousand dollars and be imprisoned not ex- 
ceeding two years." 80 Stat 1020, c. 419 [U. S. Comp. St. 1901, p. 1340]. 

The indictment contained a number of counts, the first of which 
was abandoned by the prosecution; and the plaintiff in error, to- 
gether with the others who were tried with him, was acquitted of ail 
the other counts, except the fourth, so that only that count is in- 
volved in his writ of error. In such fourth count the plaintiff in 
error is charged with having conspired with said Charles H, Guyther 
to hâve him as enumerator make a fictitious return; and it is al- 
leged that, in furtherance of the same, he (said enumerator) entered 
upon certain schedules which had been furnished him by the super- 
visor of the census the names of various persons as being résidents 
of his enumeration district on the ist day of June, 1900, when such 
persons \vere not such résidents at that time, which was then and 
there well known to him, which said willful acts on his part were in 
violation of the statute mentioned. The plaintiff in error demurred 
to the indictment, assigning as reason therefor that it failed to state 
that at the time of entering into the alleged conspiracy, and at the 
time of doing the alleged unlawful acts in pursuance thereof, the enu- 
merator, Guyther, was still holding such officiai position under his 
commission of employment. The demurrer was overruled, the de- 
fendants then pleaded not guilty, except Guyther, who entered a plea 
of guilty. A trial was had, and the plaintifï in error was convicted. 
The court below, in passing judgment on such finding of the jury, 
sentenced the plaintiff in error to pay a fine of $1,000, and to be im- 
prisoned in the Baltimore city jail for the period of two years. 

The assignments of error are numerous, but the disposition of a 
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few will, in effect, dispose of ail of them. They relate — First, to the 
sufficiency of the indictment; second, as to whether the défendant 
Guyther, with whom the plaintifif in errer was charged with con- 
spiring, was at the time of the alleged conspiracy, as well as at the 
time of the doing of the overt act relating thereto, still an enumerator, 
under the provisions of the census act, or whether he had ceased to 
be such, and was therefore incapable of committing the alleged 
crime; third, as to the charge of the judge to the jury on the day 
following that on which the case was submitted to their considération. 

As to the sufficiency of the indictment, it must be fîrst noted 
that the gist of the offense charged is that of conspiracy, which 
we think is properly pleaded. In Such cases the offense which is 
intended to be committed as the resuit of the conspiracy need not 
be described as fully as would be required in an indictment in which 
such matter was charged as a substantive crime. This indictment al- 
lèges that, prior to the commission of the crime charged, the défend- 
ant Guyther had been duly commissioned as an enumerator, and that 
he had regularly taken the oath of office. It also charges that the 
purpose of the conspiracy between the défendants was to hâve Guy- 
ther, as such enumerator, forward fictitious returns relating to the 
résidents of his district to the census bureau. We think it clearly 
appears from the indictment itself that the défendants were fully ad- 
vised of the nature of the offense charged, and of the means by which 
it was to be eflfected. Keeping in view the allégations that Guyther 
had been regularly appointed and qualified as an enumerator before 
the conspiracy was entered into, and that the purpose of such con- 
spiracy was to hâve him, as such enumerator, make certain fictitious 
returns, which are fully set fofth, we are of the opinion that ail of the 
défendants were fully advîsed of the charge which they had to meet, 
and that it sufficiently appears that Guyther was an enumerator at 
the time the conspiracy is charged to hâve been entered into. 

Other objections to the indictment hâve even less of merit than 
those we hâve referred to, and were properly overruled. The indict- 
ment was well drawn, and the court below did not err in its disposition 
of thè demurrer thereto. 

The plaintifï in error insists that there was error in refusing to 
grant the instructions to the jury as prayed for by him duriiig the 
trial in the court below, — ^especially those relating to the contention 
that at the time of the alleged unlawful agreement to forward the 
fictitious return to the superviser, as well as at the time the ficti- 
tious entries were made upon the census schedule by Guyther, he was 
no longer an enumerator, and hence incapable of violating the cen- 
sus act by making a fictitious return as such officiai, and that there- 
fore the conspiracy alleged was not in violation of any law of the 
United States. Such instructions were based upon the following 
facts: That the time prescribed by the census act for making the 
enUmeration required was the 30 days from June ist to June 30th, 
inclusive', which period had elapsed before the conspiracy was formed : 
that the évidence given to the jury disclosed that Guyther had com- 
pleted his enumeration before the conspiracy was formed, had for- 
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warded his schediiles to the superviser, and had sent in his bill for 
such services, together with his certificate that he had finished his 
enumeration ; that an examination of the schedules so returned dem- 
onstrated that the enumeration shown by them was practically cor- 
rect, and that no discrepancies or deficiencies appeared on the face 
of such schedules ; that the commission to said Guyther as such 
enumerator terminated his appointment on the completion of the duty 
for which he was designated. The claim now is that such facts" 
made it the duty of the court below to hold that Guyther's duties 
as enumerator having been completed, and his term of ofhce ended, 
the supervisor had no lawful right to send him additional schedules, 
with instructions to again go over his district for the purpose of 
placing thereon the names of résidents said to hâve been left ofif 
of the first enumeration, and that Guyther could not thereafter make 
entries or forward schedules as enumerator. This involves the proper 
construction of the entire census act, — not only of the sections author- 
izing the appointment of enumerators and defîning their duties, but, 
as well, those describing the work to be performed by the supervisors, 
the director, and other officiais, and showing the object desired and 
the purposes intended to be accomplished by said législation. An 
analytical discussion of said act is not necessary to the décision of 
this case, other than to say that we think it fully authorized the super- 
visor, if he had reliable information tending to show that omis- 
sions had been made of the names of bona fide résidents from the 
schedules returned by Guyther, to treat the same as the inaccuracies 
contemplated by the statute, and that therefore it was his duty to 
return such schedules for correction, even after the expiration of the 
30 days in which it was expected that the work would hâve been 
accomplished. The court below evidently took this view of the 
census act, and in that conclusion we concur. 

The only remaining error assigned is that relating to the second 
charge given by the court to the jury. The words complained of are 
the f oUowing : 

"Gentlemen of the Jury: It Is a matter of great stii-prise to me that you 
Bhould hâve difficulty in arrîving at a verdict. The facts do not rest upon the 
testimony of single witnesses, as to whose credibility you might hâve doubts. 
There hâve been produced so many witnesses to establish the material facts 
in. the case, and undisputed letters and hundreds of Tvitûesses, that it is sur- 
prising to me to find that you are perplexed as to the weight of the testi- 
mony. You hâve taljen an oath as Jurors to find yonr verdict according to 
the évidence, and it will be a derelietion from your duty to allow any political 
bias or préjudice to turn your minds from the évidence to the considération 
of outside personal préférences. You should candidly and fairly give the same 
weight to the évidence as you would if this was a case of alleged com- 
bination to defraud an individual citizen, and not allow political or personal 
affiUations to sway you in the least. AU men should stand equal before 
the law, and should not be elther favored or oppressed by mère whims of 
jurors. If this were a case where I thought the testimony was difficult to 
reconcile, and there were disturbing conflicts among the witnesses, I might 
accept your statement that you had exhausted ail effort to agrée. But I 
do not think so. ïhis is an important case, which has been very thoroughly 
presented to you; and 1 feel satisfied that it you consider ail the testimony 
candidly and fairly, and talîe ail the facts and circumstances into considéra- 
tion impartially, you can corne to an agreement I must therefore refMse to 
diseharge you." 
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It appears from tlie record that, after the j,udge had so charged, 
the jury retired for consultation, and, having rèmained in their 
room for about two hours, sent to the court the following communica- 
tion, signed by its foreman : 

"Are -we to Inf er from your remarks made to tlie jury this morning that the 
letters referred to by you were the oïies written by Ching to Guyther, through 
Bean, advising hirh to beware of the census enumeratorsî And were theae 
lettérs sufficient to prove conspiracyî" 

To which the judge presiding repHed as follows : 

'"to the Jury: I did not refer to the above-mentioned letters alone, but 
to air the letters which had any tendency to throw llght upon the acts and 
motives of the parties charged. I eannot say to you whether the above-men- 
tloned letters are sufBclent to prove the conspiracy. That would be going 
beyond my province as judge. It always remains finally for the jury to 
détermine, whether by testimony of witnesses, or letters or circumstances, 
they are satistied that the comblnation or conspiracy charged existed." 

The plaintiff in error contends that the trial judge erred, in that, 
at the time he gave said charge, he did not accompany it with a re- 
minder to the jury that it was their ultimate right to be the judges 
of the facts, and of the sufficiency of the évidence to convict, regard- 
less of the views expressed by him. The judge had, in his charge to 
the jury before they fîrst retired to consider the case, fully instructed 
them as to the presumption of innocence, also telling them that, if 
they could reconcile the évidence with any reasonable hypothesis con- 
sistent with innocence, it was their duty to do so, and that the finding 
of facts and the weight to be given to the testimony were solely for the 
jury, who were to exercise their prérogative of determining the weight 
of the évidence for themselves, and not to be governed by any intima- 
tions from the court as to such weight, but that they were to be gov- 
erned by the court's instructions only as to the law. There can be no 
question of the right of the learned judge who cdnducted the trial in 
the court below to hâve expressed his opinion to the jury as to the 
weight and efïect of the évidence, and it is equally as clear that it was 
liis duty to hâve clearly informed the jury that they were the sole 
judges of ail questions of fact. Naturally, an expression of opinion 
from the judge will hâve great weight with a jury, will often influence 
their délibérations, and not infrequently will change the opinions of in- 
dividual jurors. Hence the necessity for the rule that requires the 
judge, when expressing an opinion, to also inform the jury that they 
are nevertheless the sole and final judges of the facts, independently 
of the views ofthe court. An opinion from the intelligent and im- 
partial judge who presided belOw, as to the weight of the évidence 
in any case, would most undoubtedly control the judgment of a juror 
in doubt, and, were he under the impression that the views of the 
court should prevàil, might resuit in the rendition of a verdict other- 
wise not possible, and in Some instances unjust. This matter is most 
happïïy expressed Ih the opinion of the suprême court, rendered by 
the çhiëf justice, jn Stârr v. U. S., 153 U, S. 614, 14 Sup. Ct. 919, 38 
h. Ed. 841, as follows: 

"As the Jurors are the trlors of fàcts, expressions of opinion by the court 
should besOguarded as to leavè the jury free in the exercise of their owu 
jndgmeriïs. They should be made dlstlnctly to understand that the Instruc- 
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tion Is not given as to a point of law by which they are to be govemed, but 
as a mère opinion as to the facts, to wliich they sliould give no more weiglit 
than It was entitled to. * * * It is obvious that under any systèm of 
jury trials tlie influence of the trial judge on the jury is necessarily and 
properly of great weight, and that his lightest word or intimation is received 
with déférence, and may prove controlling." 

It is established by a long line of décisions that an expression of 
opinion by the court upon the facts is not reviewable on error, if no 
rule of law is incorrectly stated, and ail matters of fact are ulti- 
mately submitted to the détermination of the jury. It may be ad- 
mitted that the court below not only expressed an opinion as to the 
weight of the évidence, but that he also intimated what the verdict 
should be; and still he was even then not in error, if he uîtimately 
submitted to the fînding of the jury ail questions of fact involved in 
the trial. From the décisions of the suprême court relating to this 
matter, we hâve stated the rule established, almost as it is claimed 
to be by the plaintiff in error; and still, from the record before us, 
our judgment must be against him, for we find that the judge, some 
hours before the verdict was rendered, told the jury that : 

"I cannot say to you whether the above-mentioned letters are sufflcient to 
prove the conspiracy. That would be going beyond my province as judge. 
It always remains finally for the jury to détermine whether, by testimony of 
witnei?ses, or letters or circumstances, they are satisfled that the combination 
or conspiracy charged existed." 

In the absence of this statement, there would hâve been error 
With it before the jury, they were fuUy advised that they uîtimately 
were the final judges of the weight of the testimony, and of ail the 
facts that had been presented for their considération. 

In the case of Simmons v. U. S., 142 U. S. 149, 12 Sup. Ct. 171, 35 
L. Ed. 968, the jury had reported to the court their inability to agrée, 
and had asked to be discharged ; but the judge there, as hère, in the 
court below, refused to grant their request, remarking to them as 
he returned them to their room that he "regarded the testimony as 
convincing." This was afterwards, on the rendition of a verdict of 
guilty, assigned as error, but the suprême court held that it was 
proper, as he had told them that the facts were to be decided by 
them, and not by the court. 

We find no error, and so the judgment complained of is affirmed. 



FTJLLER V. VENABLE et al. 
(Circuit Court of Appeals, Pourth Circuit. November 6, 1902.) 

No. 433. 

CoRPOBATiONs— Rboroanizatiok Agreemekt betwekn Bondhoi.dkrs — Err 

FOUCBMBNT IN EqUITY. 

A committee, authorized thereto by holders of bonds of an insolvent 
corporation, on which the Interest was In default, f ormulated and carried 
out a plan of reorganization by a foreclosure and purchase of the prop- 
erty, using in payment therefor bonds and matured coupons deposited by 
the holders participating, who received certiflcates exchangeable for bond» 
of the new Company when organized. Complainant alone, of those who 
joined In the reorganization agreement, before depositing his bonds, de- 
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tached the matured coupons therefrom, and recelved payment of the same 
from thé prttcéèds of the sale. Eetd, that he was subject to ând affected 
by àll th& eftiïîties arlsing o«t of the agreement, and that a court of 
équlty Wcitiia ïiot enforce such âgreemént fot hls beneflt, by requiring 
the ëommlttee to dellver to hlm the bonds of the new company, until 
he placèd hlmsèlf on an equality with the other bondholders, by retum- 
ing the money collected on the coupons. ' 
Se Rbs Jdmcata—Mattebs Conoldded bt Judoment. 

The action of the court la the foreelosure suit In decreelng payment 
In full bt cbmplainant's coupons, which, by the terms of the mortgage, 
were gitén precedence over the principal of the bonds, was not an ad- 
judication of the rights of the bondholders, as between themselves, under 
the reorganlzatlon agreement. 

Appeal from the Circuit Court of the United States for the District 
of Marylànd. 
For Qpinion below, see io8 Fed. 126. 

Thomas W. Miller, for appellant. 

Edwin G. Baetjer and Charles McH. Howard, for appellees. 

Before OOFF and SIMONTON, Circuit Judges, and KELLER. 
District Judge. 

GOFF, Circuit Judge. The Roanoke Street Railway Company, a 
corporation organized under the laws of the state of Virginia, had 
the following capitalization : Common stock, $300,000; preferred 
stock, $150,000; and first mortgage 6 per cent, bonds, $350,000. Of 
the first mqrtgage bonds, $192,300 had been sold and issued by 
the con^any, and the residue, $157,700, had been issued as collatéral 
security for certain debts of the railway company, as well as for 
the debts. ofanother corporation, called the Roanoke Electric Light 
& Power Company. The two corporations mentioned were closely 
allied with eaçh Other, and, when overtaken by financial disaster, were 
i-eorganized together; the properties of both being purchased by a 
reorganization conimittee, and conveyed to a new company. On 
May ij 1897, the railway company made default in the payment of 
ail of its interest coupons then maturing. A number of the bondhold- 
ers and stockholders of the railway company, together with those in- 
terested in the power company, made an effort to reorganiz& the 
railway C9mpa,ny without resorting to a foreelosure suit. A plan 
of reorganization, dated October ir, 1897, was formulated, and an 
effort was made to obtain the assent thereto of ail the bondholders 
and stockholders of the two companies mentioned. By the terms of 
this plan, ail of the bonds and stock of the subscribers thereto were 
to be deposited with the Mercantile Trust & Deposit Company of Bal- 
timore, and a new corporation was then to be organized, in which 
the properties of the two companies were to be vested. The plan of 
reorganization proposed the following capitalization for the new 
company: First mortgage 5 per cent, bonds, not exceeding $180,- 
000; second mortgage 4 per cent, income bonds, not exceeding $192,- 
000 ; and stock, $180,000. The bonds and stock were to hâve been 
issued in the following manner : The first mortgage bonds were to 
be sold, and the proceeds used only for the purpose of paying off the 
indebtedness secured by the pledge of the bonds that had been issued 
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as collatéral security; also in discharging a deed of trust given by 
the power company, and in paying the costs of reorganization. The 
iiicome bonds were to be substituted for those bonds of the railway 
company not held as collatéral security. Of the stock, $150,000 was 
to be divided among the preferred stockholders of the railway com- 
pany, and the remaining $30,000 was to be distributed among the 
purchasers of the fîrst mortgage bonds. On account of certain liti- 
gation which had been instituted against the railway company, reor- 
ganization without foreclosure became impracticable ; and a meet- 
ing of the bondholders of the railway company was held on December 
22, 1897, at which Richard M. Venable, Charles R. Spence, and S. 
Hamilton Graes were appointed a committee of such bondholders as 
might become parties to the agreement then formulated, by which 
said committee were given authority to represent the bondholders in 
ail proceedings for the collection of their bonds, and they were also 
directed to secure the organization of the two companies, with in- 
structions to carry out, "as far as practicable," the plan originally 
outlined in the agreement of October 11, 1897. Each bondholder 
who signed said agreement obHgated himself to deposit with the 
Mercantile Trust & Deposit Company of Baltimore the number of 
bonds set opposite his signature. A greater part of the security 
holders of the two companies assented to this agreement. For the 
purpose of efifecting the reorganization so proposed, the committee 
were authorized to purchase the property of the two companies at 
foreclosure sale on behalf of the depositing bondholders, and to use 
their bonds, with the coupons attached, for the purpose of making 
payments therefor. Alford M. Fuller, the appellant, was the holder of 
42 of the ftrst mortgage bonds of the railway company, for $500 
each, upon which the company had defaulted in interest on May i, 
1897.-Î The appellant on May 9, 1898, caused his bonds to be depos- 
ited with the trust company, and the plan of reorganization to be 
signed for him, but he at the same time retained in his own posses- 
sion the three coupons upon each of his bonds maturing May i, 
1897, November i, 1897, and May i, 1898. The fact that he so" re- 
tained said coupons was noted by the trust company in the receipt 
given by it for the bonds. 

The trustée named in the mortgage caused suit to be duly insti- 
tuted to foreclose the same in the circuit court of the United States 
for the V/estern district of Virginia, and a decree was passed May 
I, 1899, appointing commissioners, and directing them to sell the 
mortgaged property. The commissioners were directed to apply 
the proceeds of sale to the payment of the costs and certain preferred 
claims, then to pay the coupons past due (the mortgage having 
specially provided that, in case of sale thereunder, the coupons should 
be preferred to the principal of the bonds), and then to apply the 
residue of the proceeds of sale to the bonds ratably. As provided 
for by the decree, the sale was duly made, and the défendants, as 
such committee, purchased the property of the railway company 
for $150,000, and of the power company for $31,000; using in their 
settlement with the commissioners of sale the bonds deposited witb 
the trust company, as wel! as the coupons deposited therewith, in- 
118 F.— 35 
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chîding the bonfis of the appellant. It àppears from the record that, 
after the confirmation of the sale by the court, the appellees were for 
the first tîme advised of the fact that the coupons due May i, 1897, 
November 1, 1897, and May i, 1898, had not been deposited with the 
appellant'^ boiids, and that he was then notified by the appellees 
that no provision had been made by the plan of reorganization for 
payment to depositing bondholders of any of the coupons due on 
and after May i, 1897, and that therefore the appellant would not 
be permitted to share equally with the other depositing bondholders 
in the issue of the income bonds of the new company until he had 
deposited wîth the cofnmittee the coupons retained by him, or ac- 
counted for such rtioney as he might collect because of them, out 
of the proceeds of sale, thereby placing himself on an equality with 
the other bondholders. The appellant, refusing to acquiesce in the 
contention of thé appellees, proceeded to collect from the commis- 
sioners of sale the sum bf $2,115.96, as due to him from the proceeds 
of sale on account of the coupons he had so retained. . The appellees 
then offered to return to the appellant the bonds and coupons he had 
deposited, and take up the receipt which had been issued for them 
by the trust company, but this proposition was also declined by him. 
After the sale a meeting of the depositing bondholders and of others 
interested in the reorganization of the two companies was duly called 
and held ; the object being to modify in certain particulars the plan of 
reorganization, in which meeting the appellant participated. The final 
plan of adjustment and reorganization was then agreed to and promul- 
gated ; the same containing certain changes from the original agree- 
ment not material to bé fully set forth, so far as the matters we are 
now to dispose of are concerned. The appellees, as sucK committee, 
organized the new corporation, and caused to be conveyed to it the 
properties of the two old companies, and also issued the securities of 
the new corporation to the amounts provided, applying them as they 
were directed to do by the final agreement of the parties interested 
therein. The appellant was the only one of the depositing bondhold- 
ers who failed to deposit for the use of the committee ail of the unpaid 
coupons held by them, and he was the only bondholder to whom 
the committee declined to issue the new income bonds in exchange for 
his bonds and the coupons matnring May i, 1897, and subsequently. 
The appellees, as such committee, being unable to adjust the contro- 
versy with the appellant, deposited with the Mercantile Trust & 
Deposit Company of Baltimore 42 of the income bonds of the new 
company, covering bonds held by the appellant, and notified him that 
said trust company would deliver the same to him whenever he would 
refund the amount theretofore collected by him upon his retained 
coupons, together with the interest due thereon. But the appellant 
refused to make such refund, and demanded the unconditional deliv- 
ery to him of said income bonds, which being refused, he filed his bill 
in equity against the appellees, the object of which was to enforce 
the delivery to him of the income bonds so held by the committee 
with the trust company. 

The appellees duly answered the bill, denying the appellant's right 
to demand the delivery of said bonds to him, and charging that he 
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was endeavoring to acquire an undiie advantage over his co-bond- 
holders, which should not be permitted in a court of equity; that they, 
as such committee, were trustées, and that they would not permit one 
bondholder to acquire a préférence over the others out of the sub- 
ject-matter of their trust ; that the appellant's claim was inéquitable 
and unjust, and that he should be required either to participate equally 
with the other bondholders in the reorganization, or to renounce ail 
benefits of participation therein, and receive the dividend which was 
collected on the bonds deposited by him, from the proceeds of sale. 
The case, having been duly matured, came on to be finally heard, when 
the court below decreed against the contention of the appellant, and 
ordered that he should, within 30 days after said decree, pay to the 
défendants, as such committee, the sum of $2,115.96, the amount col- 
lected by him upon said coupons maturing May i, 1897, November i, 
1897, and May i, 1898, with interest thereon from the 28th day of 
October, 1899, when said sum was so paid him, or that he should de- 
posit said sum, with interest aforesaid, with the Mercantile Trust & 
Deposit Company of Baltimore, subject to the order of the défendants 
as such committee, or that, in default thereof, the appellant should be 
forever debarred from participating in the reorganization mentioned, 
or from claiming any of the benefîts and advantages thereof, and 
should surrender to the appellees the receipt of the Mercantile Trust 
& Deposit Company for the bonds he had deposited, upon receiving 
from thera the sum of $5,096.28, the dividend collected on the bonds 
and coupons of the appellant, and upon also receiving from the appel- 
lees, as such committee, the 42 bonds and coupons of the old Com- 
pany; said bonds and coupons to hâve indorsed upon them a mém- 
orandum of the dividends paid thereon. From this decree the appeal 
we are now considering was granted. 

The appellant claims a contractual right to the benefîts of the reor- 
ganization agreement, and his suit is for the express purpose of obtain- 
ing spécifie performance of its provisions. It is clear that his bonds 
were deposited under that agreement, and the question before this 
court simply is, did the court below err in its construction of that con- 
tract ? That court clearly stated the controversy in this way : 

"The question involved îs whetber oï not the complainant can be required 
by the défendants, as a condition of his obtaining from them $21,000 of Income 
bonds of the new company, to produce and surrender certain def aulted coupons 
which had been detached from the old bonds before they were deposited, 
or be required to pay the money collected by the complainant for the coupons 
out of the proceeds of the foreclosure sale, or whether the complainant is 
entitled to keep the money, and to demand and receive the new bonds uncon- 
ditionally." 

The bill of complaint is drawn upon the theory that the appellees, 
under the terms of the contract, hâve agreed to deliver to the appel- 
lant, unconditionally, the income bonds which are the subject of this 
controversy. The appellees insist that such delivery was only to be 
made after the appellant had performed the duties imposed upon him, 
the object of which was to equalize the condition of the bondholders 
participating in the benefîts of the reorganization. Ail of the other 
bondholders hâve deposited ail of the coupons relating to their bonds. 
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which were used by the appellees — they constituting the bondholders 
committee-^in the purchase of the property at foreclosure sale ; and 
the appellant's insistence is that, although he has retained three cou- 
pons pertaining to each bond deposited by him, nevertheless a court of 
equity will decree that he is entitled to share in the benefits of the 
reorganization plan equally with such other bondholders. The re- 
organization agreement was a mutual contract among the bondholders 
who signed it, and the appellees were their trustées, and it would cer- 
tainly hâve been improper and inéquitable for such trustées to hâve 
given any benefit growing out of the reorganization to the appellant 
that was not shared equally with ail of the other bondholders. Such 
was the position assumed by the committee when they were nrst ad- 
vised of the claim of the appellant, who then declined the tender of 
the committee to return him ^is bonds, and demanded from it ail the 
securities, benefits, and advantages due to the depositor of bonds under 
the agreement. The appellees were not only authorized to represent 
those who had deposited bonds^ in ail proceedings instituted for the 
collection of such bonds, but were also expressly given the right to do 
whatever, in their judgment, might be necessary or désirable for the 
protection of the interests of those signing the agreement. It is clearly 
shown by the record that the appellees, as such committee, acting 
with the parties endeavoring to accomplish the reorganization, had 
formulated the plan upon the basis that no payment was to be made 
upon the bonds deposited under the agreement, nor for the coupons 
thereof maturing May i, 1897, and subsequently, other than by the 
delivery of the income bonds of the new company ; and it also plainly 
appears that ail the depositors, except the appellant, turned over ail 
their coupons for use by the committee in paying for the property pur- 
chased for the new company. We think that the appellant, when he 
became a party to such agreement, obligated himself to surrender ail 
of the then past-due coupons of the bonds so deposited, and that 
such coupons were to be used by the committee in the purchase of 
the property, and also that such committee was fully authorized to 
adopt and enforce such methods of procédure as would bring about 
perfect equality among their bénefîciaries. The appellant, as a 
party to the reorganization scheme, will not be permitted by a court 
of equity to claim any of the benefits resulting from the exécution 
of that plan, until he has fulfilled entirely the stipulations that were 
to hâve been performed on his part. He is subject to and afifected 
by ail of the equities which the agreement to reorganize gives rise 
to. Cook, Corp.J 888; i Thomp. Corp. § 275; Jones, Mortg. § 
621a; Appeal of Fidelity Insurance, Trust & Safe Deposit Co., 106 
Pa. 144; Short, Ry, Bonds, § 902; Bliss v. Matteson, 45 N. Y. 22; 
Éx parte White, 2 S. C. 469; Child v. Railroad Co., 129 Mass. 170. 

The bill in this case does not complain of the plan of reorganiza- 
tion ; doés not question the power of the committee, nor allège any 
derelictiofi of duty on its part, other than the withholding from appel- 
lant of the said income bonds ; but it relies upon both the plan, and 
what the committee has donc in executing it, and prays the aid of 
equity in enforcing the terms of that plan along the lines as it is con- 
strued by appellant. To grant the prayer of the bill would be to 
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dcstroy the mutuality and equality which was tbe foundatîon of the 
plan of reorganization that bas now been successfuUy carried out. 

This, in effect, disposes of ail the assignments of error except tbose 
alleging that the court below erred in decreeing that the appellant 
should pay to appellees the sum of money which the circuit court for 
the Western district of Virginia had decreed should be paid to him. 
The circuit court for the Western district of Virginia, on the com- 
plaint of the Fidelity Insurance, Trust & Deposit Company, the truis- 
tee under the deed of trust securing the bonds, decreed a sale of the 
property under the terms of the mortgage, and, as incidental to 
the distribution of the proceeds of sale, determined what bonds and 
coupons were outstanding and entitled to participate therein. It did 
not at any time assume jurisdiction over the committee having charge 
of the reorganization of the companies, nor did it pass upon the 
equities of the parties to the agreement among themselves. The par- 
ties to the présent litigation were not ail before that court ; the com- 
mittee, as such, was not impleaded ; nor were the questions now under 
considération ever raised, submitted to, or decided by that court; 
and therefore the decree referred to is in no manner an estoppel 
between the parties to this suit. Evidently the appellant's contention 
in this particular is founded upon an erroneous appréhension of 
what the true issues before that court were, as well as of the matters 
really disposed of by it. None of the questions relating to the rights 
of the parties to the reorganization agreement, as between them- 
selves, as well as their mutual equities, were before that court, and 
could not, under the circumstances, hâve been within the scope of the 
foreclosure proceedings. The real questions now at issue were in 
fact raised after the circuit court for the Western district of Vir- 
ginia had disposed of the case before it, and after the appellees, 
as the organization committee, had refused to comply with the re- 
quest of the appellant relating to the delivery of the income bonds 
claimed by him. 

We do not deem it necessary to consider other questions assigned 
as error and discussed by counsel, relating to the pleadings and bear- 
ing upon matters of practice, as the points suggested are without 
merit, and, under the circumstances and equities of this cause, en- 
tirely immaterial. 

There is no error in the decree complained of, and the same is 
affirmed. 



MEXICAN NAT. E. CO. v. JACKSON. 

(Circuit Court of Appeals, Fifth Circuit November 18, 1902.) 

No. 1,150. 

Statutes— TiTiaF.8— Plithalitt of Subjbcts— Constitution— Construction. 
Const. Tex. art. 3, § 35, provides that no bill shall contain more tban one 
Bubject, whicb shall be expressed In its tltle. Held, that the word "sub- 
jeet" as used in such section was not synonymous wlth "provisions," 
and that where the différent provisions of tbe statute refer dlrectly to 
the same subject, and hâve a mutual connection and are not forelgn 
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to the Subject expressed In the tîtte, the statute Is not In violation of tlie 
constltutlonal provision. 
i. Same— Injubibb to Railhoad Employés. 

Laws Tex. 1897, Sp. Sess., p. 14, Is entltled "An act to prescrlbe and 
deftne the llabllity of persona, recelvers or corporation» operatlng rall- 
rôads or street rallways, for Injuries to thelr servants and employés, 
to define who are fellow servants, and to prohlblt contracta between 
employer and employé based on the contlngency of injury or death of 
the employé, limltlng the llabllity of the employer for damages." Hetd, 
that such act was uot in violation of Const Tex. art 3, S 35, as contain- 
ing a plurallty of subjects. 
3. INJ0RY TO Emplotb— Placb oî" AccrDHNT— Rhlbasb. 

Where plalntlCC, a résident of Texas, executed a contract wlth hls 
employer, a sleeplng car company, exempting It and any corporation 
over whose rallroads Its cars mlght be transported, from llabllity for any 
Injuries to plalntltt, whlch contract was vold under Laws Tex. 1897, 
Sp. Sess., p. 14, provldlng that no such contract -wlll be blndlng, the 
fa et that plalntifC's Injury, for whlch suit was brought in the fédéral 
court In Texas, occurred In Mexico, was immaterlal as affecting the 
Invâlldlty of such contract, when pleaded as a défense. 

Paifdee, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Thos. W, Dodd, for plaintifï in error. 
W. W. King, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. Neil Jackson, the défendant in 
error, brought his action against the Mexican National Railroad Com- 
pany, the plaintifï in error (hereinafter styled the railroad), to recover 
damages for personal injuries claimed to hâve been received by reason 
of the négligence of the railroad and its servants. Besides other dé- 
fenses not necessary to notice, the railroad pleaded: That it was a 
corporation owning and operating a line of railway in the Republic of 
Mexico, from the eastern margin of the Rio Grande, in Laredo, Tex., 
to the City of Mexico. That on the I5th day of April, A. D. i888, 
before the date of thé injury claimed to hâve been received by Neil 
Jackson, it had entered into a contract with the Pullman Palace Car 
Company (hereinafter called the Pullman Company), under and ac- 
cording to the terms of which the Pullman Company furnished the 
railroad with sleeping cars, to be owned and controlled by the Pullman 
Company, and (with exceptions not necessary to name) to be kept 
and maintained by it, and to fumish with each sleeping car one or 
more employés, as may be necessary, whose duty it was to collect 
fares for the accommodations furnished, for account of the Pullman 
Company, and generally to wait upon and provide for the comfort of 
passengers occupying seats or berths in the Pullman cars. That this 
contract by its terms was to run for a period of 15 years from May i, 
1888, and was in force on the 20th bf December, 1900. That on the 
last-named date Neil Jackson was a porter upon the sleeper "Celaya," 
in the employment of the Pullman Company, and liad been so engaged 
from July 11, 190Q, uiider a contract in writing made at San Antonio, 
Tex., on July 11, 1900, in which contract, amongst other things, he 
agreed as follows: 
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"(1) I assume ail risks of accident or casualties by raîlway travel or 
otherwise, incident to such employment and service, and I hereby, for mysell', 
my heirs, executors, admlnistrators, or légal représentatives, forever re- 
lease, acquit, and discharge the Pullman Company and its employés from 
any and ail claims for liablllty of any nature or character whatsoever, on 
account of any personal injury or death to me in such employment or service. 

"(2) I am aware that said Pullman Company secures the opération of 
its cars upon Unes of railroads, and hence my opportunity for employment, 
by means of contracts, v^herein the Pullman Company agrées to indemnify 
the corporations or persons owning or controlling such Unes of railroad 
against liability on their part to employés of the Pullman Company in 
cases provided for in such contracts; and I do hereby ratify ail such con- 
tracts, made or to be made, by the Pullman Company, and do agrée to pro- 
tect, indemnify, and hold harmless the Pullman Company vyith respect to 
any and ail sums of money it may be compelled to pay or liability it may 
be subject to under any such contract in conséquence of any injui-y or death 
happening to me; and this agreement may be assigned to any such corpora- 
tions or persons, and used in its défense. 

"(3) I will obey ail rules and régulations made for the government of their 
own employés by the corporations or persons over whose Unes of railroad the 
cars of the Pullman Company mây be operated, vyhile I am traveling over 
said Unes in the employment or service of the Pullman Company; and I 
expressly déclare that while so traveling I shall not hâve the rights of a 
passenger with respect to such corporations or persons, which rights I do 
expressly renounce; and I hereby, for myself, my heirs, executors, admlnis- 
trators, or légal représentatives, forever release, acquit, and discharge any 
and ail such corporations and persons from ail claims for liability of any 
nature and character vs^hatscever on account of any personal in.jurj' or death 
to me while traveling over such Unes in said employment or service." 

The railroad submitted that at the time Neil Jackson claims to hâve 
been injured he was in the Pullman Company's sleeper "Celaya," as an 
employé of that company as a porter, under the terms and conditions 
of his contract of employment, by which he had waived ail rights as a 
passenger, and ail damages for or on account of any injuries he might 
hâve received while in that employment, which the railroad hère pleads 
in bar of any and ail rights he otherwise might hâve been entitled to. 
To this plea in bar Neil Jackson excepted, on the ground that the 
contract on which it is based is in violation of law, and in contraven- 
tion of the statute of Texas, which prohibits an employer from exact- 
ing such contract from one of its employés, and déclares such 
contracts void. The railroad assigns as error the action of the trial 
court in sustaining the foregoing exception, on the grounds (i) that 
the statute referred to violâtes section 35, art. 3, of the constitution 
of the State of Texas, which reads: "No bill [with exceptions not 
necessary to note] shall contain more than one subject, which shall 
be expressed in the title." The statute referred to is entitled "An act 
to prescribe and define the hability of persons, receivers or corpora- 
tions operating railroads or street railways, for injury to their servants 
and employés ; to defîne who are fellow servants, and to prohibit con- 
tracts between employer and employé based upon the contingency of 
the injury or death of the employé, limiting the liability of the em- 
ployer for damages." Laws 1897, Sp. Sess. p. 14. (2) That the act 
referred to is class législation, applying especially to one class of per- 
sons, fixing hmitations upon persons, receivers, or corporations operat- 
ing railroads or street railways not imposed upon other persons, and 
is therefore in violation of the constitution of the United States. 
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Tlie second ground urged to support the assignment of error seems 
to us to be manifestly not well taken, when we consider the utterances 
of the suprême court in the cases cited by the plaintiff in error. Hayes 
V. Missouri, 120 U. S. 68, 7 Sup. Ct. 350, 30 L. Ed. 578 ; Railroad Co. 
V. Mackey, 127 U. S. 205, 8 Sup. Ct. 1161, 32 L. Ed. 107; Walston 
V. Nevin, 128 U. S. 578, 9 Sup. Ct. 192, 32 L. Ed. 544; Bell's Gap 
Ry. Co. V. Pennsylvania, 134 U. S. 232, 10 Sup. Ct. 533, 33 h. Ed. 892 ; 
Railroad Go. v. Mathews, 165 U. S. i, 17 Sup. Gt. 243, 41 L. Ed. 611 ; 
the later case of Railroad Co. v. Matthews, 174 U. S. 96-110, 19 Sup. 
Ct. 609, 43 L. Ed. 909; and the case of Association v. Yoakura, 39 
C. C. A. 56, 98 Fed. 251. 

In référence to the other ground urged in support of the assignment 
of error, it is conceded by counsel for the railroad that under the dé- 
cisions of the suprême court of the state of Texas the most libéral con- 
struction should be given to the act to uphold its constitutionality, 
citing numerous cases, and making spécial référence to the case of 
State V. Parker, 61 Tex. 265, which anAounces the doctrine that none 
of the provisions of a statute should be regarded as unconstitutional on 
this ground when they relate, directly or indirectly, to the same sub- 
ject, hâve a mutual connection, and are not foreign to the subject ex- 
pressed in the title. The section of the constitution in question is not 
to be given a strict or literal construction. Such a construction would 
tend to unduly embarrass législation. The object of the organic pro- 
vision was to prevent the bringing together in one bill subjects diverse 
in their nature, and having no necessary connection, with a view to 
combine in their favor the advocates of each, respectively, and thus 
secure the passage of several measures neither of which could succeed 
on its own merits, and to prevent the inserting in bills pregnant clauses 
of which the title of the act gave no information, and thereby secure 
législation the real scope and effect of which had escaped the atten- 
tion of many members. The first section of the act in question de- 
fines the liability of persons, receivers, or corporations operating rail- 
roads or street railways. The second section defines who are not fel- 
low servants. The third section defines who are fellow servants. The 
fourth section prohibits such persons, receivers, or corporations from 
limiting their liability to their employés. Its language is as foUows : 
"No contract made between the employer and the employé, based 
upoh the contingency of death or injury of the employé, and limiting 
the liability of the employer under this act, or fixing damages to be re- 
covered, shall be valid or binding." The word "subjects" as used in 
the constitution is not synonymous with "provisions." It does not re- 
quire the interest of a party or the zeal of an advocate to discern that 
the provisions of this statute refer directly to the same subject, hâve 
a mutual connection, and are not foreign to the subject expressed in 
the title. 

Neil Jackson, the plaintiff below, was at the time of instituting his 
suit, and at the time of entering into his contract with the Pullman 
Company, a citizen of Texas, and a résident of the county of Bexar, 
in that state. His contract with the Pullman Company was made at 
San Antonio, in Bexar county, Tex. One of the provisions of that 
contract is that "this agreement may be assigned to any such corpora- 
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tîons or persons operating railroads, and used in îts défense." It is 
wholly immaterial that the injury occurred in the Republic of Mexico. 
The citizenship of the parties, and the gênerai law applicable thereto 
and to such cases, as we hâve held in récent décisions, and as seems to 
us to be settled by the décisions of the suprême court (and is net 
questioned in tliis case so far as the record shows), gave the United 
States court for the Western district of Texas jurisdiction of the 
parties and of the subject-matter. The contract on_which the plea 
in bar reposes contemplâtes in its letter, on its face, and in the very 
nature of the contract itself that it is to be used, when used at ail, as 
matter of défense. It does not provide, or, if it may be held to so 
provide, it is not urged to support any affirmative action against Neil 
Jackson. If it could in any state of case be sought to be enforced 
against him to support an affirmative recovery, it is not sought to be 
so enforced in this action, but it is sought to be enforced as matterin 
bar of Neil Jackson's suit. It is therefore unprofîtable to inquire 
what might or might not be the resuit of pleading this contract in 
another forum. We are dealing with it as it is presented on this 
record, where it is sought to be enforced by one not originally a party 
to it against one of the makers. In the présence of the express stat- 
ute on the subject (which is as binding on the circuit court of the 
United States sitting in Texas as it is on the state courts), we need not 
discuss or consider the question whether such a contract is against 
the gênerai public policy. It is too clear for discussion that it is 
against the public policy declared by the statute, which fixes the law on 
that subject for the tribunal which took and rightfuUy exercised juris- 
diction in this case. Therefore we do not discuss the bearing of the 
case of Railroad Co. v. Voight, 176 U. S. 498, 20 Sup. Ct. 385, 44 
L. Ed. 560, nor express any view as to the similarity or identity of 
the question presented and answered in that case to the question that 
would arise on the plea in this case in the absence of the statute. We 
hâve carefully examined and considered the décision and ail the rea- 
soning of the opinion in the Voight Case. But holding, as we do, that 
the contract which is attempted to be made the basis of the plea in 
bar falls within the provisions of the Texas statute, and is manifestly 
sought to be used to avoid those provisions, it seems to us superfluous 
to discuss the distinction between the liability of a common carrier 
and the liability of the same carrier as a private carrier, as is ex- 
haustively done in the cases reviewed in the opinion in the Voight 
Case. And whether the relation of the porter on the Pullman car to 
the transportation company, in cases like the présent one, more nearly 
resembles that of an employé than that of a passenger, or whether he 
is, technically, the one or the other, seems to us to be entirely imma- 
terial, under the comprehensive provisions of the statute. We con- 
sider that the case before us présents only the question, is the statute 
of Texas a valid law ? We hold that it is, and that the plea in bar has 
no support. 

The judgment of the circuit court is therefore affirmed. 

FARDEE, Circuit Judge, dissents. 
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UNITED STATES ex rel. COFPMAN v. NOKFOLK & W. EY. CO. et al. 
(Circuit Court o£ Appeals, Fourth Circuit. November 6, 1002.) 

No. 437. 

1. DrsMrssAL— RioHT of Plainttff before Trial. 

TJnder the rule of the eommon law, wbere no affirmative relief is aslted 
for by tlie défendant a plaintlffi may discontinue his action without 
préjudice af any time before trial, as a matter of rlght. 
8. Same— Mandamus— Inbffkctiveness of Writ. 

A proceedlng for mandamus sliould be dismissed where It is made 
to appear by the relator before trial that the occasion for which the wriï 
was demanded has passed, and that there is no longer any actual contro- 
versy between the parties, and no subject matter involved on whlch the 
judgment of the court can operate. 

In Error to the Circuit Court of the United States for the North- 
ern District of West Virginia. 

B. M. Ambler, for plaintiff in error. 

James F. Brown and John H. Holt (Joseph I. Dorah, on the brief), 
for défendants in error. 

Before GOFF and SIMONTON, Circuit Judges, and BRAW- 
LEY, District Judge. 

GOFF, Circuit Judge. The judgment complaîned of was rendered 
by the circuit court of the United States for the Northern district 
of West Virginia in a proceeding instituted by the plaintifï in error 
under the act of congress of March 2, 1899, supplemental to the 
interstate commerce act of February 4, 1887, to compel by man- 
damus the Norfolk & Western Raiiway Company to furnish him a 
sufficient number of cars to enable him to transport the output 
of the Indian Ridge coal mine, one of a group of mines in what is 
known as the "Pocahontas Coal Field," in West Virginia, to Lam- 
bert's Point, a port on the navigable waters of the United States, 
in the state of Virginia. The relator prayed that the Norfolk & 
Western Raiiway Company be required to furnish him a sufficiency 
of transportation for said output to meet a spécifie demand created 
by sales of coal to be delivered in vessels at the port of Lambert's 
Point; such sales consisting of 2,000 tons for the barge R. R. 
Thomas, to be delivered on January 14, 1901, and 2,450 tons to the 
steamship Chattan, by January 21, 1901. The relator set forth in 
his pétition that he resided in and was a citizen of the state of West 
Virginia, and that the Norfolk & Western Raiiway Company is a 
corporation organized and existing under the laws of the state of 
Virginia, and doing the business of a eommon carrier over the line 
of railroad owned by it, running from the city of Columbus, in the 
state of Ohio, through the states of Ohio, West Virginia, and Vir- 
ginia, to .said port at Lambert's Point, passing en route through said 
Pocahontas coal field and by the Indian Ridge mine, the product 
of which he controlled. The défendants other than the Norfolk 

K 1, See Dismissal and Nonsuit, vol. 17, Cent. Dig. §§ 27, 33. 
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& Western Railway Company were certain officiais of that company 
having charge and being in control of its transportation depart- 
ment. Tlie relater alleged an unfair discrimination by said com- 
pany against him, and in favor of otlier shippers, from other mines 
of the said coal field. The handling and transportation of the coal 
from that field were alleged to be Interstate commerce and trafiic, 
and the writ of mandamus as provided for in the act of congress 
mentioned was prayed for, commanding, compelling, and requiring 
the said railway company to move and transport the output from 
the Indian Ridge mine to the port at Lambert's Point, and to fur- 
nish the cars and proper facilities for the same, so that the relator 
would thereby be enabled to comply with his contracts to deliver 
coal at that point to the vessels and by the dates mentioned. On 
the filing of the pétition, on the I5th day of January, 1901, the court 
issued the alternative writ of mandamus, returnable on the I7th of 
that month, on which day the défendants appeared and moved to 
quash the same, which motion was, after argument, overruled. The 
défendants then answered, denying the material allégations of the 
pétition, and especially denying any discrimination whatsoever 
against the relator, or in favor of any other of its patrons. In such 
answer the respondents insisted that the alternative writ disclosed no 
right on the part of the relator which had been violated by them, or 
any of them, and they denied that he was entitled to the relief de- 
manded. The relator objected to the filing of this answer, but his 
objections were overruled, and issue was thereupon duly joined, 
when the parties, by a written stipulation, waived a jury, and submit- 
ted ail questions of law and fact to the détermination of the court. 
Quite a number of witnesses were examined and other évidence in- 
troduced both on behalf of the relator and of the défendants, and 
the cause, after argument, was submitted, with the understanding 
that 15 days additional time should be allowed for the filing of briefs. 
On the 8th day of February, 1901, the relator filed his affidavit to 
the efifect that ail the cars asked for by him for the transportation 
of said coal had been furnished, that the coal had been transported 
to Lambert's Point, and that as the time when it was to hâve been 
delivered in cargoes, to wit, January I4th and January 2ist, had 
then elapsed, the mandamus as prayed for would be wholly unavail- 
able if issued. He therefore on that day moved the court that the 
proceeding be dismissed without préjudice, which motion the court 
then and there denied, and on the I5th day of June folio wing ren- 
dered its décision denying the peremptory writ, quashing the alter- 
native writ, and awarding costs against the relator. 109 Fed. 831. 
To this judgment the writ of error we are now considering was sued 
out. 

A number of assignments of error are set forth in the record, and 
relied upon by the plaintifï in error, but we only find it necessary to 
consider the one relating to the refusai of the court to dismiss with- 
out préjudice. We think it entirely clear that the relator had the 
right to dismiss the proceeding he had instituted. Under the com- 
mon-law practice, the plaintift' can discontinue his suit without préj- 
udice at any time before a verdict is returned by the jury, or a judg- 
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ment entered in cases tried by the court. 4 Minor, Inst. 958; 2 
Bart. Law Prac. 689 ; 2 Tuck. Bl. Conim. 299. The suprême court 
of the United States, in passing upon this question in Veazie v. Wad- 
leigh, II Pet. 55, 9 L. Ed. 630, said: 

"Before trial, then, the plalntifC may in many cases, as a matter of right, 
discontinue hls cause according to the practice of the state courts, at any 
tlme when he Is demandable In court. After a trial or verdict, he can do 
eo only by leave of the court; which It may grant or refuse, in Its discrétion. 
iîut under ordinary elrcumstances, before verdict, it is almost a matter of 
course to grant it upon payment ol costs, when it is not strictly demandable 
of right." 

The limitations imposed under the statutes of West Virginia relat- 
ing to this matter in no wise interfère with this rule of the common 
law, the existence of which is expressly recognized by the statute law 
of that State. 

The défendants, in their answer, had simply denied the allégations 
contained in the pétition. They had set up no counterclaim, and, 
from the nature of the case as made by the pétition, could not hâve 
relied upon one; nor did they ask for any affirmative relief. The 
reason" for the rule of practice referred to was therefore peculiarly 
applicable to this case, for it was quite apparent at the time when 
the motion to dismiss was made that no substantial benefît could ac- 
crue to the relator by the issuance of the writ, for the reason that 
the emergency because of which it had been asked for had, since 
the filing of the pétition, and in fact during the pendency of the trial 
of the issues joined, entirely disappeared. Under the conditions then 
existing, the suggestion from the relator that there was no longer 
a cause for the pendency of the suit should hâve received the concur- 
rence of the court, and, indeed, it would hâve been entirely proper 
for the court, of its own volition, to hâve directed a dismissal of the 
pétition. It should also be borne in mind that the extraordinary 
writ of mandamus should never be issued when from the pleadings 
it is made to appear that it will prove fruitless and nugatory. The 
mandate of a court of justice should be issued only in cases where it 
can be made available. 4 Minor, Inst. 400; 19 Am. & Eng. Enc. 
Law, 756; High, Extr. Rem. § 14. A court will not exercise juris- 
diction over a case in which it is powerless to grant rehef. If it 
is made to appear that there is no actual controversy, involving real 
and substantial rights, between the parties, and no subject-matter 
upon which the judgment of the court can operate, the suit should be 
dismissed. Mills v. Green, 159 U. S. 651, 16 Sup. Ct. 132, 40 L. Ed. 
293; Kimball v. Kimball, 174 U. S. 158, 19 Sup. Ct. 639, 43 L,. Ed. 

932. 

At the time the motion to dismiss was made in the court below, 
there was no actual controversy pending between the parties to the 
record, the décision of which could hâve been carried into effect by 
judgment, and' therefore the case should hâve been discontinued, 
and not held for the discussion of abstract propositions, which, how- 
ever interesting, could not affect the matter in issue as it then existed. 

The judgment complained of will be reversed, the order refusing 
to dismiss the pétition on the motion of the plaintiff in error will be 
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set asîde, and this cause will be remanded to the court from whence 
it came, with directions to dismiss the pétition without préjudice. 
Reversed. 
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(Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 831. 

1. JunisDiCTiON OF State Courts— Incidental Construction op Patent. 

An action by a patentée on a contract for royalties, to recover royalties 
on machines made by défendant, is wlthin the jurlsdiction of a state 
court, although the défendant, under a plea of the gênerai issue, only 
undertakes to controvert plaintifC's évidence as to the construction of the 
patent, which Is Involved only Incidentally and as a part of the contract. 

2. Proceedings in Erros— Efpect of Décision— Law of Case. 

The décision of an appellate court on a question arising in a case Is 
not only binding on the trial court, but Is the law of the case in the 
appellate court itself on a subséquent wrlt of error or appeal. 

8. SamÉ — Rdle Applied. 

In reversing a judgment for défendant entered on a verdict dlrected 
by the court, the appellate court held that the évidence in the record 
Introduced by plaintlff was sufReient on every issue to bave justifled a 
verdict in his favor, and that the Une of évidence relied upon by de- 
fendant was incompétent under the issues. Beld, that on a writ pf error 
taken by défendant to review a judgment subsequently entered on a 
verdict for plaintlff, where plaintiff's évidence was the same and de- 
fendant introduced no évidence except such as had previously been 
held incompétent, the appellate court would not consider the Instruc- 
tions glven or refused, slnce under its prier décision It would not hâve 
been error to direct a verdict for plaintlff. 

4. Same. 

The fact that in such case plaintiff withdrew ail objection to the ad- 
mission of the incompétent évidence does not entitle défendant to hâve 
It consldered by the appellate court and glven an efCect différent from 
that to which It Is entitled under the law of the case as previously 
settled. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of lUinois. 

Leslie began this action in the superior court of Cook county, 111., upon 
a contract executed by the parties on August 20, 1884. The cause was re- 
moved to the fédéral court, on the pétition of the Company, on the ground 
of dlverslty of cltizenship. 

The contract provided: (1) A prier contract is hereby resclnded. (2) A 
trustée, to whom Leslie has conveyed full title, shall hold ail of I.ieslie's 
patents for improvements In sewing machines and patents on "the Rotary 
Shuttle Sewing Machine" for the beneflt of the parties under the terms of 
this contract. (3) Foreign patents may be taken out at the expense of the 
Company, and shall be the joint property of the parties. (4) The company 
releases Leslle's debt to it. (5) The company agrées to pay Leslie as royalty 
"upon each machine manufactured by it embodylng the prlnciples covered 
by Leslie's patents" 7% cents for the first 100,000 machines and 5 cents for 
the excess. The royalties shall be«paid in cash, and $1.000 thereof in ad- 
vance. (6) Leslie "shall not be held to guaranty the validity of sald patents 
or any of them or to protect sald second party (the company) against in- 
frlngements thereof or against actions brought against it for infringements, 
but ail royalties hereunder shall cease upon the date of a decree of an; 

• Rehearlng denied November 15, 1902. 
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court of Compétent Jurisdiction declarlng the invalidlty of sald patent or 
patents." .©The Company agrées tp cany on the business witli energy. 
"and shali make snch number of machines as to lieep the supply as nearly 
as practicable up to the demand of the trade, and this contract shall endure 
during the llfe of the patents issued In 1882 uniess sooner terminated, as 
hereinafter provlded." (8) The Company "shall not be obllged to malvo Eo- 
tary Shuttle Séwlng Machines like any mode! that has been or may be con- 
structed or sçttled on as a standard, but It m,ay from time to time make such 
changes as Eûay seém to It expédient; but nô such altération or change shall 
relieve second party from the payment of royalties as herein provided so long 
as the machine made by It involves any of the essential princlples covered 
by the patents of flrst party." (9) The Company shall make monthly reports 
under oath. (10) The Company "shall hâve the exclusive right to make and 
sell machines tinder said patents as above provided during the monthly state- 
ments." (11) The company "may terminate this contract upon giving written 
notice to flrst party, and notifying said trustée that it has no further interest 
in said patents, and that the same may be reassigned to flrst party." The 
déclaration contained counts for the recovery of royalties, for damages for 
not making machines to the number requlred by the trade, and for damages 
for ref using to surrender the patents, after demand. The company pleaded 
the gênerai issue. 

At the flrst trial Leslle proved the contract, hls patents, the company's 
manufacture of a large number of machines like one or another of four 
models produeed to the Jury, refusai to pay royalty or to relinquish the 
patents, and introduced expert testimony tending to prove that each of the 
models embodled one or more of the essential prinqiples covered by one or 
more of tbe patents. The, company offered expert testimony to prove that 
none of the models embodled any of the essential prineiples covered by 
Leslle's patents, either in Identical construction or mechanical équivalents. 
The court rejected the profEered évidence, charged the jury, in eiïeet, that 
the company could not hold the patents and at the same time escape the 
payment of royalties by alterlng the form of its machines, and dlrected a 
verdict for Leslie. The judgment was reversed by this court in Sewing 
Mach. Co. V. Leslle, 24 0. O. A. 107, 78 Fed. 325. 

At-the second trial Leslie introduced substantially the same évidence as at 
the flrst. The company introduced a great deal of évidence to show the state 
of the prier art, and expert testimony to the effect that none of its models 
embodled any of the essential princlples covered by the Leslle patents. The 
court charged the Jury, in eflfeet, that under the prier art there was no room 
for the application of the doctrine of mechanical équivalents to the company's 
models, and dlrected a verdict for the company. On a record that did not 
contain the proof made of the prier art, the judgment was reversed by this 
court in Leslie v. Sewing Mach. Co., 39 0. C. A. 314, 98 Fed. 827. 

At this the third trial Leslie made out substantially the same case as be- 
fore. The company exhibited the prier art quitefuUy; introduced expert testi- 
mony to the efifect that in vlew of the prier art Leslle's claims must be limited 
strictly to the very means detailed, and that, so limited, they do not cover 
any of the company's models; and also produeed évidence tending to show 
that the change were made in good falth, and not merely to escape the pay- 
ment of royalty. No évidence was introduced to sustain the counts of the 
déclaration other than the one for royalty. At the end of Leslle's évidence 
in chief, and again at the conclusion of ail the évidence, the company 
moved the court to dIsmiss the Cause for want of jurisdiction. The company 
fUrther moved the court to direct a verdict in its favor. The cause was 
submitted to the jury, who returned a verdict in Leslle's favor. The com- 
pany duly excepted to the giving and refusai of varions instructions. 

The assignments of error présent the «questions of jurisdiction, of the pro- 
priety of refusing to direct a verdict, and of the correctness of instructions 
given and refused. 

John Dane, Jr., and Charles S. Holt, for plaintiff in error. 
James H. Teller and Charles K. Offield, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 
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BAKER, Circuit Judge, after making this statement of the case, 
delivered the opinion of the court. 

If the State court had no jurisdiction, the fédéral court acquired none 
by removal, even though the defect was that the action should hâve 
been brought in the fédéral court in the first place. That the state 
court had jurisdiction of the subject-matter of the counts for wrong- 
fully failing to make the required number of machines and for wrong- 
fully refusing to surrender the patents after demand plaintifif in error 
does not controvert, but contends that since thèse counts, though not 
dismissed, were not supported by évidence, they cannot be considered ; 
that the subject-matter of the remaining count was not within the 
jurisdiction of the state court ; and that, as soon as this state of things 
became apparent, it was the duty of the fédéral court to dismiss the 
action. If it be conceded that jurisdiction dépends solely on the count 
for royalties, nevertheless we think the motion was rightly denied. 
Plaintif! in error admits that if it and I,esHe agreed on the construction 
of the patents the case of Atbright v. Teas, io6 U. S. 613, i Sup. Ct. 
550, 27 L. Ed. 295, would be décisive, but insists that their contention 
over the applicability of the prior art and its efïect in limiting Leslie's 
claims transmutes the cause into one of exclusively -fédéral cognizance. 
In any action upon contract for royalties, the .plaintiff produces the 
contract, his patents, and the machines made by the défendant. The 
contract being proven, the question is, do the defendant's machines 
embody any of the essential principles covered by the patents? To 
détermine this, it is necessary both that the patents and the defendant's 
machines be construed. Otherwise no intelligent comparison can be 
made. So the plaintiff introduces évidence on both points, but only 
to sustain his one contention, that the défendant has failed to pay a 
sum due under the contract. The interprétation of the patents as well 
as of the machines is necessary to a proper construction of the con- 
tract, but obviously is only incidental to that one purpose. The pat- 
ents are construed, not as independent grants to which the défendant 
is a Etranger, but as a part of the contract into which he entered. 
Now if, under a plea of the gênerai issue, the défendant chooses to con- 
trovert the plaintifï's évidence only on the one point, and not on the 
other, how can it logically be said that the defendant's partial déniai has 
changed the nature of the plaintiflf's cause of action? A réduction of 
the contention to this form is, we think, its sufificient answer. 

To solve the questions presented by the remaining assignments, 
it is necessary to understand the former décisions in this cause; 
for it is a familiar and entirely righteous rule that a court of review 
is precluded from agitating the questions that were made, considered, 
and decided on previous reviews. The former décision furnishes "the 
law of the case" not only to the tribunal to which the cause is remand- 
ed, but to the appellate tribunal itself on a subséquent writ or appeal. 
Roberts v. Cooper, 20 How. 467, 481, 15 L. Ed. 969: "There would 
be no end to a suit if every obstinate litigant cbuld, by repeated ap- 
peals, compel a court to listen to criticisms on its opinions, or speculate 
of chances from changes in its members." 

In Sewing Mach. Co. v. Leslie, 24 C. C. A. 107, 78 Fed. 325, it was 
ruled that the court's charge to the efïect that the company could not 
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refuse to sùrrerldef the patents and at the same time escape the pay- 
ment of royalties by altering the form of its machines was erroneous, 
that the company was not Hmited to making machines employing the 
Leslie patents, and that royalties were to be paid only on such ma- 
chines as did embody some essential principle covered by the patents. 
That ruling, right or wrong, was binding on the parties not only in the 
trial court, but also in this court in subséquent proceedings. The dé- 
cision, hovvever, did not undertake to say in advance what kind of évi- 
dence thé Company might use to support its déniai of royalties due. 

In Leslîe v. Sewing Mach. Co., 39 C. C. A. 314, 98 Fed. 827, as 
already stated, the court charged the jury in effect that under the prior 
art there was no room for the application of the doctrine of mechanical 
équivalents to the company's models, and. directed a verdict for the 
company. The Judgment was reversed on a record that contained the 
plaintifï's case, but did not disclose the évidence of the prior art on 
which the trial court had ruled that the plaintifï's case was incontro- 
vertibly overcome. The court said : 

"When a flndlng bas been directed In favor of the défendant In a case, 
and the blll of exceptions, though not purportlng to eontain ail the évidence, 
contalns a statement of évidence In bebalf of the plaintlfC sufflclent on every 
Issue to bave justlfied a verdict In bis favor, the rule (that the blll of excep- 
tions must eontain ail (he évidence) manlfestly ought not to apply, especially 
If It be apparent that the action of tbe court was the resuit of a mlsappre- 
hension of the bearing and force of the proof adduced. It Is plain that there 
was such an error In thls case. Upon the évidence set out In the blll of ex- 
ceptions the plaintlfC was entitled to recover on one paragraph of the déclara- 
tion a stipulated sum for each machine manufactured by the défendant. If 
those machines Involved 'any of the essential princlples covered by the 
patents.' Thé question was taken from the jury because In the judgment of 
the court, as stated In Its charge, the claims of each of the patents 'are re- 
strictive by the terms of tb» patents, and, In vlew of the clearly shown 
prior art, to such an estent that the doctrine of mechanical équivalents cannot 
be invoked in thls case.' That was to treat the case as If there were no con- 
tract between the parties, and the question were slmply of infrlngement by 
a wrongdoer. ♦ • • The contract is expUclt, and In our opinion excludes 
any Inqutey IBto the prior art for the purpose of llmitlng the scope of the 
patents. It contalns the œpress stipulation that Leslie 'shall not be held to 
guaranty thé yalidlty of said patents or any of them, or to proteet said second 
partyagalnst" Infrlngement thereof, but ail royalties hereunder shall cease 
upon the date of a decree of any court of compétent Jurlsdlctlon declaring 
ithe Invaliaty et said patent or patents'; and it Is further provided that the 
'second party shall not be obllged to make rotary shuttle sewing machines 
Uke any modêl thàt has been (>r may be constructed or settled upon as a 
standard, iJtit It may from tlme to time make such changes as may seem to 
It èltpedlélit; but ho such altération or change shall relieve the second party 
from the paymentof royalties, as herelnafter provided, so long as the machine 
made by it involves any of tbe essential princlples covered by tbe patents of 
the flrst party.' Thls last expression clearly means that changes or altérations 
whlch shoiild Introduce only équivalents of the original éléments should not 
relieve the second party from thé payment Of the stipulated royalties, and like 
the other provision that ail: royalties should cease on the date of a decree 
declaring the Invalldity of the patents Is Inconsistent wlth the proposition of 
the court that the doctrine of mechanical équivalents could not be Invoked 
in the case. Tb the same effect in our former opinion we said: 'LesUe was 
unwllllng to gttâranty the valldity of bis patented Inventions, or to proteet the 
company In thelr use should they prove to infrlnge upon another's protected 
rights. This risk was assumed by the company, upon the condition, bowever, 
that the payment of royalty should cease when a compétent court flhould de- 
ilare the invalldity of the invention." 
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The Company contends that a licensee has the same right as an 
alleged infringer to go into the prior art for the purpose of Hmiting 
the scope of the patent ; that in the présent case the prior art shows 
that the éléments in Leslie's combinations were old ; that the éléments 
in the company's combinations come nearer to the prior art than to 
Leslie's; and that, LesHe's claims and the company's models being 
properly interpreted in the light of the prior art, there can be no valid 
insistence upon mechanical equivalency. On this the coroUary is 
predicated that the expressions in the opinion that "the contract ex- 
cludes any inquiry into the prior art for the purpose of limiting the 
scope of the patents" and "altérations which introduce only équivalents 
of the original éléments do not reHeve the company from the payment 
of the stipulated royalties" are mère dicta. On the contrary, thèse 
pronouncements lie at the heart of the décision. The bill of excep- 
tions contained évidence for Leslie "sufïicient on every issue to hâve 
justified a verdict in his iavor." If this had not been decided to be 
so the directed verdict against him would hâve been allowed to stand. 
The bill of exceptions did not contain the évidence relating to the 
prior art, introduced by the défense. The court was therefore bound 
to présume that the strongest possible défense in that respect had 
been made, that the prior art showed that the éléments in Leslie's 
combinations were old, that the éléments in the company's combina- 
tions came nearer to the prior art than to Leslie's, and that, Leslie's 
claims and the company's models being properly interpreted in the 
light of the prior art, there could be no valid insistence upon me- 
chanical equivalency. In this state of the record a reversai required 
the court to hold that a licensee stands on a footing différent from an 
infringer's ; that the infringer is not bound by the patentee's ex parte 
statement of his claims ; that the licensee comes into contract relation 
with the claims ; that, by the contract in this case, Leslie did not 
guaranty the validity of the patents nor agrée to protect the company 
against infringements, but royalties .should cease upon a compétent 
court's decreeing the invalidity of the patents ; that the company was 
therefore required to accept Leslie's claims as he made them or let 
them alone ; that the prior art therefore could not be inquired into for 
the purpose of limiting the scope of the claims; and that therefore 
the use of machines which embodied mechanical équivalents of Leslie's 
claims as he made them would not relieve the company from the pay- 
ment of the stipulated royalties. \Ve think it clear that the criticised 
portions were far within the necessities of the décision. This con- 
struction of the contract left it open for the company on the last trial 
to introduce évidence, if it had any, that the machines in question did 
not employ the mechanical équivalents of Leslie's claims as he made 
them, the prior art being left entirely out of view. And if we were to 
agrée with counsel that the reasoning is ail wrong, and involves "an 
obvions inversion of logic," it would not change the resuit that such 
is the law of the case. 

At the last trial I^eslie again produced the contract, his patents, 

the machines made by the company, and expert testimony that, with- 

out taking the prior art into account, the machines embodied the 

mechanical équivalents of several of Leslie's claims as stated in the 

118 F.— 36 
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patents. As decided on the last preceding writ of error, this made 
a case for Lesjie "sufficient on every issue to hâve justified a verdict in 
his favor." The expert testimony for the company with référence to 
the interprétation of Leslie's claims and the company's machines, and 
the comparison of the two, was based wlwlly and explicitly upon the 
prior art as a foundation. The remaining évidence of the company 
was to the point that the changes were made in good faith and not 
tnerely to escape the payment of royalty. This was irrelevant. If 
the company had in fact abandoned the use of the LesUe patents, 
the reason was entirely immaterial. There was, therefore, under the 
former décision, no évidence that was legally sufScient to meet Leshe's 
case. Consequently there would hâve been no error in directing a 
verdict for Leslie. And so it becomes of no concern what instruc- 
tions the court gave or refus éd. 

The situation is not at jill changed by the fact that, after the court 
had indicated that he would exclude ail évidence touching the prior 
art, Leslie withdrew his objection, and the court thereupon allowed 
the évidence to go in. If Leslie had been defeated, manifestly he 
would be estopped to predicate error on the admission of the évidence. 
But the fact that he was willing to take his chances before the jury 
does not authorize the company to require us to give an efïect to the 
évidence différent from what it was entitled to under the law of the 
case. 

In addition to the; foregoing considérations, we are inclined to be- 
lieve thatj on the contract and the whole record, the right resuit has 
been reaçhed, and that intermediate errors, if any, should therefore 
be disregarded. If the company wants to contest with Leslie on the 
footing of an infringer, let it reassign the patents and continue the 
making of its présent models. 

The judgment is affirnied. 



DAYTON FAN & MOTOR CO. v. WESTINGHOUSB BIJBCTRIO & 

MPG. 00. 

(Circuit Court of Appeals, Slxth arcult. November 5, 1902.) 

No. 962. 

1. Patents— VAiiiDiTT — Sbcon» Patent pob Same Invention. 

An Inventer may be eiktltled to a patent for the method or process for 
producing a new and useful result, and alsofor a mechanical means by 
which it is produced, when tlie method or process is susceptible of belng 
performed by other known means, and the means Invented are of such 
a éharaeter as to merit a patent. 

îî. Samb— Electric Power Transmission— Split-Phasb Motors. 

The Tesla patents. No. 511,559, for a method of operating an electrlc 
motor by means of alternatlng currents, and No. 511,560, for a spécifie 
devlee for practlcing éUcli method, known as the "Spllt-Pbase Motor," 
disclose Invention, viewed in the llght of the prior state of the art; and 
nelther was anticipated by pateiit No. 416,193 to the same inventer. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 
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For former opinion, see io6 Fed. 724. 

Albert H. Walker, for appellant. 

Thomas B. Kerr and Parker W. Page, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. The bill which was filed in this 
cause by the appellee complains of the infringement by the appellant 
of rights secured by letters patent No. 511,559, issued December 26, 
1893, to Nikola Tesla, and by letters patent No. 511,560, issued on 
the same day to the same grantee, both of which patents the appellee 
claims to own by assignment. The patents (both of them) relate 
to Tesla's System of electrical power transmission, disclosed in his 
patents Nos. 382,279 and 382,280, issued May i, 1888, and are for 
improvements in said System. The grounds upon which the appel- 
lant rested its défense at the hearing in this court were that the claims 
of the patents on which the appellee founded its suit were void for 
want of invention, and also that the inventions covered by said claims 
had been the subjects of a former patent (No. 416,193) issued to the 
same inventer, and that, as an invention cannot lawfully be twice pat- 
ented, thèse later patents were void. Other grounds for disputing 
the validity of the patents were not pressed; nor was infringement 
denied, if the patents were tO' be held vahd. 

A brief description of Tesla's original invention, in which he de- 
veloped his System in its application to the construction and opéra- 
tion of raotors propelled by electro-magnetic power, is necessary to 
a clear understanding of the patents in suit. It consisted of an electro- 
magnetic generator so organized as to develop and transmit through 
two or more independent circuits alternating currents proceeding in 
definite succession to the motor; and a motor constructed in cir- 
cular form, and so organized as to receive the respective alternating 
currents from the generator upon corresponding segments into which 
the ring of the motor is divided, and having an armature rigidly fixed 
in the center of the motor to an operating shaft extending trans- 
versely therethrough, the outer end of said armature being free and 
extending to a close proximity with the ring of the motor, and so 
susceptible of being actuated around its rigid center by the continu- 
ous shifting of the pôle produced by the successive impulses of the 
currents proceeding from the generator to the respective segments 
of the ring. This organization is shown in the figure below. 

A more particular description of the generator is unnecessary to 
be now stated, for the controversy relates almost wholly to the cir- 
cuits and motor, though its construction and opération are incidentally 
involved, and will be referred to in the discussion of the principal sub- 
jects. But it will be useful to describe somewhat more particularly 
the motor and the method of its opération. We hâve stated that 
the ring of the motor was in segments. It was only theoretically so, 
for in fact it was entire. It was made of material which constitutes 
a good conductor, and around each pair of its several alternate seg- 
ments is coiled one of the wires of a circuit coming from the genera- 
tor, in the manner shown by the diagram. The alternating currents, 
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comîng in succession through the coils, successively energize the seg- 
ments of the ring on which they are respectively wound. The flow 
of the current develops magnetism, and this sets up polarity. The 
pôles of the respective segments meet in the ring of the motor, and 
a conséquent pôle is established, resulting from the conjoint influ- 
ence of the two currents ; and this conséquent pôle will be manifested 
along the ring between the pôles of the two pairs of segments, the 
location of the pôle being governed by the relative strength of the 
two currents, and the armature will constantly turn to this pôle. 
Thus, when the motor is being operated, the conséquent pôle will be 
shifted as the current in one pair of the segments of the ring grows 
stronger, and the current in the corresponding pair of segments grows 
weaker, and vice versa. The circuits are disposed in corresponding 
pairs on the opposite segments of the motor ring, and, by successive- 
ly energizing them with their currents, the pôle is kept moving pro- 
gressively from place to place around the ring, drawing by its attrac- 
tion the free end of the armature, and thereby rotating the shaft to 
which the armature is attached. The following figure illustrâtes the 
machine and its mode of opération: 




On the left is the generator. On the right is the motor Be- 
tween them are shown two independent circuits, carrying alternating 
currents, extending from the generator to the respective segments of 
the motor, H, H, and K, K. When the current in the coils K, K, is 
nil, and the current in coils H, H, is at its maximum, the pôle will 
be equidistant between the latter on the line x, x, as shown, and, of 
course, the armature will stand on the same Une. If, now, the cur- 
rent in the coils H, H, be diminished and that in the coils K, K. be 
increased, the pôle will be carried over to the right hand, toward the 
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line, z, z, the armature following it. Then, if the coils in K, K, are 
recerving- a still slronger current, and those in H, H, a weaker one, 
the pôle will be carried over to the right still further toward the line 
y, y, the armature continuing to follow it ; and so on progressiveiy 
through the rotation. 

In thèse patents the alternating currents are said to be of differ- 
ing phases; that is, as we understand, having varying degrees of 
strength or voltage manifested at the same moment of time. It is 
not necessary to go into an explanation of the method by which the 
generator supplies the alternating currents, and détermines the order 
of their succession. 

We learn that, very shortly after this original invention, it was found 
that it was of great practicai importance to dispense with the peculiar 
generators of the original structure, and, if possible, to substitute the 
simpler form of generators adapted to the transmission of currents 
over single circuits. The patents in suit are some of a considérable 
number containing many devices which the same inventer produced to 
meet this requirement. The substantial improvement made by them 
was to take out of the generator, and to carry over into the circuits 
near to the motor, the provision for efïecting the succession of the 
alternating currents by which the motor is operated. The circuit 
court held the patents involved in this suit valid and infringed. The 
défendant in that court, upon this appeal, submits the questions 
whether thèse patents are valid, in view of the then state of the art, 
and whether they can be sustained as covering independent inventions, 
in view of a previously patented invention of the same patentée re- 
lating to the same subject, and, as is strenuously contended by coun- 
sel, covering the identical inventions of the patents in suit. 

Proceeding to the fîrst question, we insert hère for référence Fig. 
I of the drawings annexed to patent No. 511,559, which fairly illus- 
trâtes, in a gênerai way, the changes made in the original structure 
in order to bring the current from the generator by a single circuit : 




B, B, are the lines of the single circuit. At b, b, the Unes are di- 
vided, one of each of the divided lines passing uninterruptedly to the 
segments C, C, of the motor. The other lines are connected with 
the primary coil, P, of a transformer or induction coil, T. A sec- 
ondary current is set up in the coil, P', which is carried by the sec- 
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ondary circuit to the segments D, D, of the motor. The carrent, 
which is taken off the original circuit, is delayed by the process oî 
induction,' and the delay is so regulated that it reaches the motor in 
a prédetermined order of succession to that of the primary circuit. 
This method of causing by induction one current to lag behind the 
Gther is only one of many ways of efiFecting that resuit, but it explains 
the schéma on which thèse patents were founded. 

It is not seriously disputed that the original invention of Tesla, 
above rnentioned, was new and patentable. But it is contended that 
the particular inventions of the patents in suit were not new, or at 
most were not beyond the skill of those practiced in the art, in vlew 
of what had already been attained and published in the development 
of the subject, at the time when thèse patents were applied for, by 
other scientific men and by himself in previously patented inventions. 
The history of this development involves too long an account to be 
hère given, and we must content ourselves with a gênerai statement 
of the conditions which existed at the time to which the objection has 
référence. It was, of course, known how alternating currents could 
be produced. It was also known that a current could be divided, 
and one of the divided currents be made to lag behind the other, 
either by induction of one of them, or by using smaller wire in one 
of the circuits, or dififerent material, and probably in other ways. So 
the method of generating electro-magnetism, and the laws of its opéra- 
tion, and many methods by which it could be employed for practical 
purposes, were understood; and, especially taking into account what 
Tesla hàd himself discovered, devised, and patented, it was known 
that electro-motive power might be used for operating a motor dis- 
tant from the generator. One method was disclosed by his original 
invention, which employed two or more circuits. Other ways had 
been disclosed in his later patents, in which the spécial characteris- 
tic was the method of ofganization by which he dispensed with ail 
but one of the circuits leading from the generator, and thereby also 
dispensing with the generator of double circuits ; and in some, one 
or more, he had disclosed spécial means for operating a motor upcn 
his gênerai scheme. But no one else had publicly disclosed, so far 
as we can discovér, nor had he himself disclosed, and dedicated to 
the public, the particular inventions which are disclosed by the pat- 
ents in suit. 

An argument of great research and cogency was made by counsel 
for the appellant to establish the fact of the existence of the condi- 
tion of the art at the date of the application for the patents in suit, 
as we beheve it was, and hâve conceded it to hâve been. But it is 
still contended that, conceding the fact to be that no one had made 
thèse particular inventions, yet that, so much was known to men 
leamed in the science or skilled in the art of the subject, it did not 
involve invention to devise thèse ways and means for accomplishing 
the desired resuit. As to this it must be said that the subject is one 
of the most abstruse and subtle of ail the practical sciences, and its 
pursuit involves the exercise of the keenest intelligence and most 
patient research that gifted men can bestow upon it. We ought, 
therefore, to be cautions, when a distinct and practical improvement 
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is made in so usefiil an art, in denying to the aulhor the reward which 
the law gives to meritorious inventions. 

It is true, then, that the laws governing the action of electro- 
magnetism were, in gênerai, understood, and many advances had been 
made toward applying it to practical uses, but no one beside Tesla 
had ever been able to devise practicable means for applying its energ\ 
to the opération of a motor with any substantial resuit. Without 
going through with an analysis of the testimony, this is the résultant 
fact, as we gather it from the record. The efifect of Tesla's o\vn 
previous inventions, and particularly of his previous patent 416,193, 
upon the patents in suit, we shall discuss later, in connection with 
the question whether thèse patents cover inventions which were the 
subjects of a patent or patents already granted to the same inventor. 
Recurring to the question of lack of invention, it is further to be ob- 
served that, both before and after Tesla's original invention, the 
public interest in the development of ways and means for applying 
the forces of electricity and magnetism to efïect motive power for 
practical use was intense, and many scientific men were endeavoring 
to discover how and by what means this could be donc. And not- 
withstanding Tesla had devised a gênerai scheme by which it could be 
done, and had supplied a form or forms of apparatus by which it could 
be accomplished, the field remained open to invent any new subordi- 
nate methods or means for carrying to a useful resuit the scheme 
which he had inaugurated. The fact that, in such circumstances, no 
one accomplished it, is cogent évidence that thèse later inventions of 
Tesla were beyond the compass of the ordinary skill of the profession 
and beyond the line which divides the products of such skill from in- 
vention. In the case of Dowagiac Mfg. Co. v. Superior Drill Co., 115 
Fed. 886, 894, in commenting upon a case involving similar conditions, 
we emphasized the value, as évidence of invention, of such facts. 

In each of the applications for the patents in suit, the inventor dis- 
claims, for the purposes thereof, other methods and means vi4iich he 
had embodied in other applications. We think the inventions of the 
patents which form the basis of the controversy were not anticipated 
by anything theretofore discovered by others, and were, so far as 
concerns their merits, patentable. 

Then as to the objection that thèse patents are for subject-matter 
which had been already covered by Tesla's prior patent No. 416,193. 
The former patent referred to as covering the inventions of the patents 
in suit is Tesla's patent No. 416,193, issued December 3, 1889, upon 
an application filed May 20, 1889, and is for a combination of motor 
and circuits. The claims are as follows: 

(1) An alternating current motor, having two or more energizing curcuits, 
the coils of one circuit being composed of conductors of large slze or low 
résistance, and those of the other of fewer turns, of smaller size or higher 
résistance, as set forth. (2) In an alternating current motor, the combination, 
with long and short field-cores, of energizing coils ineluded in independent 
circuits, the coils on the longer cores contalning an exeess of copper or con- 
ductor over that In the others, as set forth. (3) The combination, with a 
field-magnet composed of magnetlc plates having an open center and pole- 
pîeces or cores of différent length, of coils surrounding sald cores and in- 
eluded in independent circuits, the coils on the longer cores containing an 
exeess of copper over that in the others, as set forth. (4) The combination, 
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wlth a fleld-magnet composed o( magnetic plates having an open center and 
pole-pieces or cores of différent length, of coils surrounding said cores and 
ineluded in independent circuits, the coils on the longer cores containing an 
excess of copper over that in the others, and belng set in recesses in tlie iron 
core formed by the plates, as set forth. 

This first daim rqjresents the invention of certain spécifie means for 
delivering at the motor alternating currents in a predetermined order 
of succession. This is done by so varying the capacity in the two cir- 
cuits for self-induction or résistance (one or botli) resulting from the 
différence of material used in the circuits, or from their mode of con- 
struction (One or both), as to accomplish the intended purpose of de- 
laying one of the currents behind the other. The properties utilized 
by thèse means for producing the succession of the currents are those 
of self-induction and résistance in the circuit. Thèse terms ("self-in- 
duction and résistance") are used to signify means of hindering or de- 
laying the current in circuits, as contradistinguished from induction 
proper, which consists in taking ofï, in part, the current of the circuit 
by placing a conductor in proximity to such circuit, and within its 
influence, which is thereupon transmitted over another line or circuit. 
The second claim is for a subordinate feature, consisting of the intro- 
duction into such motors of alternate long and short field-cores carry- 
ing the coils of the respective circuits, the longer cores having an ex- 
cess of copper or conductor over that in the others. This claim is also 
for spécifie means aiding in the resuit intended to be accomplished by 
the means mentioned in the first claim. The third claim, too, is for 
spécial means intended to promote the advantages of the first claim. 
The fourth claim consists of the same combination as the third, with 
the added feature that the cores are "set in recesses in the iron core 
formed by the plates." This claim is also for auxiliary means intro- 
duced into the mechanism already set forth in the preceding claims. 
Thus it will be seen that the whole body of the claims in this patent 
relates«to the construction of motors and circuits capable of utilizing 
the properties of self-induction and résistance in the circuit to effect 
the delivery of alternating currents in such succession as to induce 
a sustained rotation of the motor. 

The first (in number) of the patents in suit is No. 511,559, issued 
December 26, 1893, upon an application filed December 8, 1888. The 
claims are thèse : 

(1) The method of operatlng motors having Independent energizing circuits, 
as herein set forth, which consists in passing alternating currents through 
bpth of the sald circuits, and retardlng the phases of the current In one to 
a greater ot less extent than In the other. (2) The method of operating 
motors having Independent energizing circuits, as herein set forth, which 
consists in dlrectlng an alternating current from a single source through 
both circuits of the motor, and varying or modifying the relative résistance 
or self -Induction of the motor circuits, and thereby producing In the currents 
différences of phase, as set forth. 

This patent relates to a method or methods of transmitting alternat- 
ing currents proceeding from one Original source through both of the 
energizing circuits of the motor, and at the same time retarding the 
phases of the current in one circuit to a greater or less extent than in 
the other. The patentée disclaims the spécifie means which he em- 
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ploys in the method or methods which he discloses as his invention, 
reciting that they are the subjects of other applications. Claim l con- 
sists of a method of operating the motor by passing alternating cur- 
rents to it through independent circuits, and retarding the phases of 
the current in one circuit more or less than in the other. The main 
line is not included, except as it is implied from the spécification that 
the independent circuits will be connected with it and bc energizeJ 
therefrom. This is the broad statement of the method which Tesla 
eraploys in such of his constructions as use several circuits divided 
from one main circuit proceeding from the generator. Having dis- 
claimed the apparatus by which the method is practiced, it is not par- 
ticularized, but is suggested in a gênerai way. The invention con- 
sists in dispensing with more than one circuit from the generator by 
dividing the main line at some point, which may be near the raotor, 
and by interposing in the divided Unes some means known to the elec- 
trical art for regulating the flow of the current through the Unes in 
such way as that they shall successively energize the différent seg- 
ments of the motor. The patentée says in his spécifications that this 
distribution may be efifected by induction of the one current from the 
other, or by what is known as "dérivation," in which case he inserts in 
one of the circuits a résistance or self-induction coil, in either of which 
cases the current is retarded so that it alternâtes with that over the 
other line in arriving at the motor ; and he illustrâtes by several 
forms of apparatus how his method may be pursued. But thèse sug- 
gested forms are not exclusive of other devices adapted to the purpose, 
which, as he says, were well known. The second claim is substantially 
the same as the first, but is more restricted, in that it limits the method 
of producing the alternation of the currents by confining it to the use 
of means for varying the relative résistance or self-induction in the 
motor circuits. 

Patent No. 511,560, issued December 26, 1893, upon an application 
filed December 8, 1888, is for apparatus. It relates to means em- 
ployed in the transmission of electrical power to a motor through di- 
vided currents derived from a single current proceeding from the 
generator ; the said divided currents being so regulated with référence 
to each as to arrive at their destination in the motor alternately. 
With what has already been stated about the nature of thèse in- 
ventions, it will be sufficient to lead to an understanding of this patent, 
so far as the purposes of this case require, to state those claims which 
are supposed to be infringed, namely, claims i, 2, and 6, which are 
thèse : 

(1) The combination -with a source ot alternating currents, and a circuit 
from the same, of a motor having independent energizing circuits connectée! 
with the said circuit, and means for rendering the magnetic effects due to 
said energizing circuits of différent phase, and an armature within the in- 
fluence of said energizing circuits. (2) The combination with a source of 
alternating currents, and a circuit from the same, of a motor having inde- 
pendent energizing circuits connected in dérivation or multiple are with the 
said circuit, the motor or energizing circuits being of différent electrical 
character, whereby the alternating currents therein will hâve a différence 
of phase, as set forth. (6) In an alternating-current motor, the combination 
with the fleld-magnets or cores and independent energizing currents of dif- 
férent active résistance, and adapted to be connected with the line or trans- 
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mission circuit, of an armature wound wltli closed energizing coils or con- 
ductors, as set forth. 

Claim I is for a combination made up of a generator, a single circuit 
leading tllieréfrom, independent energizing circuits connected witli said 
single circuit, a motor connected with said circuits, having an arma- 
ture within the influence of said circuits, and means for rendering tlie 
current in the circuits of différent phases. With respect to this last 
élément no spécifie means are called for. They may consist of any 
means of the class designated. But the patentée, in his spécification, 
disclaims other means than those employed, in case he takes one of 
the currents from the other by dérivation, — that is, by a circuit which 
is connected with the other so as to divide the current, as distinguished 
from induction, where the new line is not connected with the other ; 
and the mèans are thereby limited to the former class. This combina- 
tion is of ail the éléments which make up an entire machine. Claim 2 
is much like claim i, when the latter is limited by the statement in 
the spécification above mentioned, except that the armature is not men- 
tioned, with th€ addition of spécifie means for effecting the alternation 
of phases in the currents by making the circuits of différent electrical 
character. Claim 6 introduces a new élément into the combination, 
namely, an armatur* wound with elosed energizing coils or conductors, 
— a spécifie device to aid in effecting the gênerai resuit. 

It is contended by counsel for the appellant that "the invention of 
claim 2 of the patent in suit. No. 511,559, is necessary to the use of the 
motor of the former Tesla patent. No. 416,193," and also "that the 
invention of claims l, 2, and 6 of the other patent in suit, No. 511,560, 
is necessary to the use of the motor" of said former patent, and, fur- 
ther, that claim l- of the patent in suit. No. 511,559, is a broad generic 
claim, which covers the said former patent. iFrom thèse déductions 
it is insisted that, so far as eoncerns the claims of the later patents 
which are hère relied on, they are for the same invention as that of the 
earlier patent, and therefore void. We will take up thèse several 
propositions in their order : 

First. Is the invention of claim 2 of patent No. 511,559 "necessary 
to the use" of the motor of No. 416,193? Claim 2 of No. 511,559 is 
for "the method of operating motors having independent energizing 
circuits, as herein set forth, which consists in directing an alternating 
current from a single source through both circuits of the motor, and 
varying or modifying the relative résistance or self-induction of the 
motor circuits, and thereby producing in the currents différences of 
phase, as set forth." The claim is for a method of accomplishing a 
certain resuit. That method may be practiced by the employment of 
any means adapted to the purpose, and then known to the art, or which 
might thereafter become known. To be sure, if the meehanical means 
employed are the subject of a patent, the party who' uses the process 
must h?.ve or secure the right to use the patented method. Assuming 
for the moment that claim 2, just mentioned, was for a combination 
of generic means, such a claim would cover ail known means of the 
kind enumerated. And it would cover ail équivalents which might 
thereafter be discovered by the ordinary skill of the art, and were not 
the fruit of invention; and it would dominate the latter, if the latter 
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was of an improvement merely of the means covered by the former 
invention. But the invention of means hitherto unknown would be an 
independent invention, not covered by the patent, and, according to 
the well-settled rule, would of itself be entitled to a patent. If such an 
invention of improvements were made by a Etranger, it cannot be 
doubted that he would be entitled to a patent for it. It might be that 
it would be impracticable for him to use it without acquiring the priv- 
ilège of the underlying invention; nor could the owner of the latter 
use the improvement, except by treaty with the owner of it. And no 
valid reason exists why the patentée of an invention may not enjoy the 
privilège of a stranger in thereafter obtaining a patent for an inde- 
pendent invention made by him, although it relate to the matter of his 
former patent, and was described, but not claimed, therein, provided he 
has not dedicated such independent invention to the public; and this, 
in the présent instance, the patentée had not donc. And we applied 
the rule, where the same person was the author of both inventions, in 
Thomson-Houston Electric Co. v. Ohio Brass Co., 26 C. C. A. 107, 
80 Fed. 712. New, as has already been stated, ail the claims of the 
patent No. 416,193 are for spécial means or apparatus designed to be 
employed in carrying out the inventor's method of operating his motor, 
as described in patent No. 511,559. Since, therefore, the invention of 
the spécifie means covered by thèse claims for the spécial means and 
the generic invention were for independent inventions, and neither had 
been given to the public, it was compétent for the inventor to take out 
a patent for each ; and we do not perceive that in such case it would be 
material that the taking out of the one patent was prior to that of the 
other. In the présent instance the invention of the method (or generic 
means, as we hâve assumed, for argument, it might be) shown by claim 
2 of the later patent no more covers the separate invention of the 
former patent than does every broad patent cover every invention of 
spécial matter covered by such broad invention. But we shall recur 
to this subject later. 

2. It is further claimed that the invention of claims i, 2, and 6 of 
the other of said later patents. No. 511,560, is necessary to the use of 
the motor described in the former patent, No. 416,193, and is there- 
fore for the same invention. But as has already been stated, both the 
claims of the earliest of thèse two patents, No. 416,193, are for certain 
spécifie m.eans for producing the requisite succession of the currents. 
Generally stated, they are means for producing that resuit by the par- 
ticular methods characterized as self-induction and résistance, whereby 
the current in one of the circuits is made to lag behind the other. 

Claim I of No. 511,560 is this: 

"The combinatlon Tvith a source of alternating currents, and a circuit from 
the same, of a motor having independent energizing circuits connected witli 
tlie said circuit, and means for rendering the magnetic effects due to said 
energizing circuits of différent phase, and an armature within the influence 
of said energizing circuits." 

This comoination includes ail the éléments which constitute the ma- 
chine which Tesla devised when he reorganized his apparatus disclos- 
ing his first invention of this class of motors, by dispensing with a gen- 
erator which should be compétent to send out alternating currents 
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over two or more îndependent lines, and substîtutîng- a generator wîth 
a single circuit, and then, by dividing the current and regulating its 
movement in the divided lines, produce the due succession of the cur- 
rents at the motor. This was an important step, and greatly advanced 
his original invention for practical purposes. The new invention per- 
meated the whole structure. He was entitled to claim ail the co- 
operating éléments in his new combination, and to hâve a patent there- 
for, and such patent would cover the known means for effecting the 
particular opérations comprehended by it. If he also invented spe- 
cially arranged apparatus, not theretofore known, for executing some 
of the subordinate functions of the whole machine, he was, upon the 
principles above referred to, entitled to a patent for that also. This 
was what he did by bis invention covered by the patent No. 416,193. 
It was an independent invention, representing an improvement upon 
the known means for efifecting a bénéficiai purpose, which improvement 
was not within the compass of the patent for the principal combliia- 
tion. 
Claim 2 is as follows: 

"The combination wlth a source of altemating currents, and a circuit fiom 
the same, of a motor having Independent energlzing circuits connected in 
dérivation or multiple arc wlth the said circuit, the motor or energizing cir- 
cuits belng of différent electrleal character whereby the alternating currents 
thereln wlU hâve a différence of phase, as set forth." 

This claim is of the same character as daim i. It contains some 
modifications thereof, but it stands on the same footing for the appli- 
cation of the principles referred to in the considération of the first 
claim, and the like resuit to that there indicated must follow. 

Claim 6 is this : 

"In an alternatlng-current motor, the combination wlth the fleld magnets 
op cores and Independent energlzing circuits of différent active résistance, 
and adapted to be connected with the Une or transmission circuit, 'of an arma- 
ture wound wlth closed energlzing colis or conductors, as set fortH." 

This claim is also of the same character as claim i, though it also 
suggests a peculiar construction, by winding the armature with closed 
energizing coils or conductors. We need not repeat the conclusions 
(which we hâve already stated with référence to the previous claims) 
respecting the resuit which follows upon a comparison with the in- 
vention of patent No. 416,193. 

Then it is also said that claim i of patent No. 511,559 is broad and 
generic, and that it covers the patent No. 416,193, previously issued. 
It is true that the claim referred to is of the character ascribed to it. 
We hâve so treated it, but it does not follow that it covers the former 
invention. As we hâve explained, it does not cover it, because the 
former patent is for an independent invention of spécial means for 
fulfîlHng some of the requirements of the broad patent. 

We hâve significantly referred to the fact that some of the claims 
in the patents considered are for methods, and others for apparatus, 
for the purpose of founding a distinction in the nature of the in- 
ventions. We hâve assumed, for the purpose of the discussion, 
that certain claims for methods might be regarded as claims for 
generic means, but in fact they are made as claims for methods j 
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and there is no doubt that it is established by authority that an in- 
venter may be entitled to a patent -for the method or process for 
producing new and useful results, and also for the means by which 
it is produced, when the method or process is susceptible of being 
perfonned by known means, and the means invented are of such a 
character as to merit a patent. Merrill v. Yeomans, 94 U. S. 568, 
24 L. Ed. 235. If no means were known for practicing the method, 
the patentée would be obliged to specify some means ; otherwise the 
invention could not be used. This doctrine has spécial application 
to the patent No. 511,559, which is wholly for methods, when com- 
pared with No. 416,193, which is wholly for apparatus. 

In support of his contention, the learned counsel for the appellant 
relies with much confidence upon the authority of the cases of Miller 
V. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121, 
and Palmer Pneumatic Tire Co. v. Lozier, 62 U. S. App. 651, 33 
C. C. A. 255, 90 Fed. 732; the latter being a case decided by this 
court. But thèse cases do not support the doctrine for which he 
contends. On the contrary, they are both founded upon principles 
which exclude its application hère. In Miller v. Manufacturing Co. 
the patents being considered were both founded on the invention 
of a spring which the inventor devised to put into the combination 
of parts of a cultivator. It extended from the beam carrying the hoes 
to and under a grooved wheel pinioned on a post standing on the 
axle of the cultivator. The spring was so constructed that when 
the cultivator hoes were down and at work, the spring would tend 
to hold them down to their place. It also' had the capacity to assist 
in raising the beam, and, of course, the hoes, out of and free from 
the ground as soon as the operator should start the upward move- 
ment. The first patent was for this spring, when adapted to per- 
forai both functions in combination with other parts of the cultivator. 
The second patent was for the same spring in so far as it was 
adapted to the functîon of assisting in raising the beam ; but that 
part of the spring which was adapted to holding the implement down, 
although described, was not claimed, and was in fact immaterial, 
since the lifting did not employ the peculiarities of that part of the 
spring adapted to effect the depressing of the beam. The suprême 
court held that, inasmuch as the former patent included the inven- 
tion of those characteristics which helped to lift the beam, as well 
as those which tended to hold it down, and the later patent was 
for a spring having only the same characteristics for lifting the 
beam, the so-styled new invention was parcel of that already pat- 
ented. Substantially the same doctrine was applied in McClain v. 
Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800. McClain 
had invented a pad for horse collars, which employed a double spring, 
having a hook at each end, for the~purpose of securing the pad to the 
forward and rearward rolls of the collar, respectively ; and he claimed 
as his invention a pad provided with such an attachment. After- 
wards, perceiving that a single spring adapted to attachment to the 
forward roU would in many instances be more useful than a double 
spring, he applied for and obtained a patent for a single spring 
adapted to securing the pad to the forward roll. This second patent 
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was held voîd, fqr the reason that there was no new invention; the 
inventor Ij^ving patented simply a part of the invention previously 
patentée!. So, in Palmer Pneumatic Tire Co. v. Lozier, the former 
patent was for a rubber fabric of peculiar construction, when put 
into a pneumatic tire in combination with other éléments. As in 
the case of the spring, the fabric was the only thing new in the 
combination of the parts of the tire, and was only an improvement 
of the former fabric which had been used in the same place and 
for the same purpose. The whole invention was exhausted in de- 
vising the fabric, and it was for that invention that the patent was 
granted. Moreover, the invention could not be practiced by any 
means generally known, but only by the means thus specifically de- 
scribed. The later patent was for the same fabric, and that only. 
There was no new inventive act. The patentée had simply extracted 
the kernel of his former patent, and brought it over to constitute 
the considération for a new grant. Both the cases referred to stand 
upon the ground that the first patent had been given for the actual 
invention, and could not be supported without it. And the court 
in each instance, disregarding mère formai appearances, looked to 
the substance of things, and refused to recognize as original that 
which it knew was old. In the Miller Case, Mr. Justice Jackson, 
after canvassing a number of previous cases, said : 

"The resuit of the foregoing and other authorities Is that no patent can 
issue for. an Invention actually covered by a former patent, especially to the 
same patentée, though the terms of the claims may differ." 

And in the Palmer Pneumatic Tire Co. Case, this court, following 
the Miller Case, said : 

"That décision shows that It Is not necessary to the rule that the patents 
should be for coextensive Inventions, or that the subject-matter thereol should 
be technieally the same." 

We hâve no disposition to départ from the rules in respect to 
the identity of patents, and the method of determining it, hère ad- ■ 
verted to, which we deem sound and reasonable; but it would be 
a misapplication of them, and contrary to their Spirit and purpose, 
to say that independent inventions may not be the proper subjects 
of independent patents, even though they may relate to the same 
subject-matter, and one may dominate the other in the same field. 
The distinction seems clear, and. pains were taken in both of the 
above cases to point it out. In the Miller Case, Mr. Justice Jackson, 
after referring to several cases, further said : 

"A single Invention may Include both the machine and the manufacture 
It créâtes, and In such case. If the inventions are really separable, the in- 
venter may be entitled to a mpnopoly of each. It Is settled, also, that an 
inventer may make a new Improvement on his own invention of a patentable 
character, for which he may obtain a separate patent; and the cases cited 
corne to this point, and to thls point ofily, that a later patent may be granted 
when the invention Is clearly distinct from and independent of one pre- 
viously patented." 

And in the Palmer Pneumatic Tire Co. Case this court said : 

"tJndoubtedly, as polnted out in Miller v. Manufacturlng Oo., supra, if the 
second patent is for a distinct and separate invention, or, to put the matter 
in another way, bas not been made intégral with anotlier invention already 
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patented, so as to be fairly necessary to Its use, It should be sustalned, If the 
other requlslte conditions exist." 

And we referred to the opinion delivered by Judge Taft in a former 
case, — 'that of Thomson-Houston Electric Co. v. Ohio Erass Co., 54 
U. S. App. I, 26 C. C. A. 107, 80 Fed. 712, — which was an illustration 
of that class of cases, and was one where the patent was sustained. 
Another case of the same class is that of AUington & Curtis Mfg. 
Co. V. Globe Co. (C. C.) 89 Fed. 865, where a patent for improve 
ments on a machine had been taken out pending a prior application 
for a patent for the machine itself. Subsequently a patent was 
granted for the machine. It was held by Judge Taft, again dis- 
tinguishing the case of Miller v. Eagle Manufacturing Co., that the 
granting of the former patent did not invalidate the latter. And 
in a more récent case — ^Thomson-Houston Electric Co. v. Jeffrey Mfg. 
Co., 41 C. C. A. 247, loi Fed. 121 — this court again emphasized the 
distinction made in the foregoing cases, and held that, the device 
in the later patent being substantially that patented by a former 
patent, the latter patent was void. To the same efïect is Thomson- 
Houston Electric Co. V. Hoosick R. Co., 27 C. C. A. 419, 82 Fed. 
461, in the drcuit court of appeals for the Second circuit. And see, 
also, Industrial Mfg. Co. v. Wilcox & Gibbs Sewing Mach. Co., 50 
C. C. A. 387, 112 Fed. 535. 

The learned counsel lays spécial stress in his brief upon the lan- 
guage contained in the opinion of this court in the Palmer Pneu- 
matic Tire Co. Case, where we said, as a déduction from the Miller 
Case, that "the rule rests upon the broad and obvions ground that, 
if the second patent is for an invention that was necessary to the 
use of the invention fîrst patented, it cannot be sustained." But 
we were there considering a class of cases where the subject-matter 
of the later patent was an essential and necessary part of the former 
invention, and covered by the patent granted therefor ; and the ob- 
servation quoted has no application to that other class of cases 
where the subject-matter of the later patent (that is, the invention 
covered by it) was not a component part of the former invention, but 
was an independent invention, not necessary to the composition of 
the first, or included in it. And in a later part of the opinion, as 
has been already stated, we expressly distinguished the latter class 
of cases from the former. 

We are of the opinion that the patents in suit are not void by 
reason of the inventions covered by them having been previously 
patented, and, infringement not being denied, the judgment must be 
affirrned. 



KAWSON et al. t. WESTERN SAND BLAST CO. et al.» 

(Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 850. 

1. Patents— Validity—Prockss for Chipping Qlass. 

Tlie Evans patent, No. 494,999, for a process for chipping glass, held 
void for laek of novelty and Invention, in view of a prior decree between 
eomplalnant and a différent défendant so holding, which was aflaruied on 

• Kehearlng denied November 15 1902. 
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appeal, an^thc suprême court having refused to grant a wrlt of certlorarl 
to revlew such décision. 
8. Samb. 

The Thompson patent, No. 405,283, for a proeess for chlpping glass, 
held entitled only to a narrow construction in vlew of the prior art, and 
as so construed not Infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

James H. Raymond and Otto R. Barnett, for appellants. 
John W. Munday, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. Appellants filed their bill to enjoin ap- 
pellees from infringing letters patent No. 405,283, June 18, 1889, to 
Thompson, and No. 494,999, April 4, 1893, to Evans, both for pro- 
cesses of chipping glass. The circuit court held that the Evans patent 
was void, and that the Thompson patent was not infringed. 

Some years ago thèse appdlants brought suit in the circuit court 
for the Northern district of Illinois against the vSuess Ornamental 
Glass Company for infringement of the Evans patent, and were defeat- 
ed on the grounds that the prodess lacked novelty and invention. 81 
Fed. 198. This court afïïrmed the décision, and denied a rehearing. 
28 C. C. A. 24, 83 Fed. 706, 30 C. C. A. 367, 86 Fed. 779. The su- 
prême court refused to grant a writ of certiorari. 171 Û. S. 687, 18 
Sup. Ct. 942. Though the former case might not prevent a renewed 
inquiry into the merits of the Evans patent, we are persuaded that the 
pronouncements therein, in view of the suprême court's déniai of ap- 
pellants' application for a writ of certiorari, should, in the interest of 
faith in the stability of judicial décisions, be adhered to by us as the 
làw of the patent. 

Thompson describes his invention and makes his claim therefor as 
follows : 

"In carrying out my proeess 1 flrst cover the part of the glass to be 
decorated wlth a layer of asphaltum or analogous adheslve matter, and on 
thls I place a covering sheet of tin foil, paper, or the like. A mère covering 
of paint -wlU answer the purpose. The deslred pattern or design Is next laid 
out on thls covering, and the covering Is eut out In the deslred outline wlth 
a Sharp instrument. The parts of the covering between the cuttlngs where 
the glass is to be chlpped are now removed, or, If deslred, the covering may 
at once apply only to the part of the glass whlch is not to be chlpped. A 
layer of glue or other contractlng substance or materlal Is next spread over 
the glass so exposed, and may also extend over the covering. If the chipping 
proeess were now to be carried out in the usual manner, the glue would 
chip pièces of glass offi beneath the covering. To avold this I eut through the 
glue wlth a sharp knife along the margln. of the space to be chlpped and 
roU or strlp off the glue while In a jellied state from the rprts not to be 
chlpped, but I do not eut any crease into the glass Itself. The outline of the 
design or pattern being thus eut through the glue, the chipping may bo 
proceeded wlth by subjecting the glass and Its sharply deflned glue cover to 
heat in the usual manner. If any part or parts of the glass are to be treated 
with acid or sand blast, thls can be done either before or after the chipping 
proeess by flrst removing the covering where deslred and then applying the 
acide or sand blast. By my Improved proeess I am enabled to produce 
chlpped glass In a simple and efCeetive manner and without the glass at the 
sides of the design being afCected by the chipping proeess. I do not claim 
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to hâve invented the process of preparing glass for ehipplng whlch consists 
in applying glue to the glass where the same is to be chipped, as shown In 
patent No. 63,328. Having now described my invention, what I elaim is: 
The process of preparing glass for chipping which cousists in covering the 
glass whare the same is not to be chipped with a covering of paint or varnish, 
in then covering the glass where it is to be chipped with a layer of glue, and 
in then cutting through the glue along the edge of the pattern to be chipped, 
as specified." 

The process used by appellees is this: (i) They cover a plain 
sheet of glass with tin foil attachée! to the surface by a thin fàlm of 
wax; (2) with a needle point they eut Unes through the tin foil to 
correspond with the desired pattern; (3) they cover the whole sur- 
face with a coating of wax varnish ; (4) they strip ofif the portion of 
the tin foil that covers the part to be chipped by pulling it up through 
the wax varnish ; (5) they sand-blast the exposed part of the glass ; 
(6) they brush warm liquid glue through the adhering stencil, and, 
incidentally, upon it; (7) they strip ofï the stencil by pulling it up 
through tlie glue, leaving a side wall of glue exposed down to the glass 
along the lines within which the glass is to be chipped ; and (8) they 
allow the glue thus left on the glass to harden, which has the efifect of 
chipping the glass within the lines of ornamentation. 

Appellees claim that they were doing only what was open to the 
world by reason of the prior art as exhibited in letters patent No. 
15,532, August 12, 1856, to Shaw, No. 63,328, March 26, 1867, to 
Stremme, and No. 154,032, August 11, 1874, to Frederici, while ap- 
pelants contend that the Thompson patent covers the primary dis- 
covery of the art of controlling the chipping within strict lines of orna- 
mentation, by means of cutting away the surplus glue, enabling the 
glue to harden at the surface of the glass first along the lines of the 
intended ornamentation, thus causing the chipping invariably to take 
place from the Unes and within the design, and that this cutting foT 
this purpose is infringed by appellees' process of stripping a stencil 
up through the glue while it is of such consistency as to leave proper 
side w^alls. 

Stremme said, among other things : 

"The nature of my invention consists in applying to the ground surface of 
glass or other slmilar material a warm solution of glue or other sticlsy matter, 
such as paste, mucilage, white of eggs, etc., whlch, in the process of drying 
and hardening, contracts, and thus détaches and brings away, when removed, 
particles from the surface of the glass where applied, leaving the part which 
is covered to look like ice or frozen snow, thus producing ornamental figures 
or designs of any description desired upon glass. * * • A coat of varnish 
is applied to the whole surface of the glass except that embraced within the 
figure (to be chipped). * ♦ • The mode hère described may be simpliiled 
to a great extent by using patterns in applying the varnish, either in the 
manner of brushing through or printing on the glass the protecting varnish, 
which latter method would also be applicable In certain cases, even in trans- 
ferring the glue, when the varnish would be dispensed with altogether." 

The nature, scope, and efifect of the Shaw and Frederici pafents 
were thus stated by this court in the Suess Ornamental Glass Co. 
Case: 

"In the Shaw patent. No. 15,532, which was for a method of lettering and 
ornamenting glass, patterns, preferably of tin foil or lead foil, were placed 
upon the back surfaces of plates of glass coated with the white of eggs, bv 
118 F.-^T 
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whlift thè ipâttenlis were held, whlle oVer the whole surface of the patterna 
and glAés Was brushed tbe color deslred for the background, after the drying 
of whicîh the pattéms were removed, 'so as to leave the designs wlth clean 
surfaces ând smooth and sharply deflned outUnes.' And so In patent No. 
154,032, granted to Oarl Fredericl in the year 1874, for Improvement In 
procesëeë of preparlng glass for etchlng, a pattern upon a pane of glass to 
which à thin: layér or fllm of beeswax, or équivalent materlal, bas been applied, 
ts Btripped offi, after the fllm is set, In such a manner that the parts from 
whlch the pattern bas been removed may be exposed to the sand blast or 
etchlng fluid, whlle the remalnder d the surface wlU be protected by the 
wax or other materlal, by whlch means, accordlng to the spécification, It Is 
practloable to produce deslpis with sharp and dearly deflned contours." 28 
q. O. A. 24, 83 Fed. 708. 

"Those patents cannot be éxçluded from considération because they belong 
to the art of (paintlng or)j^and-blastlng (designs upon glass). • » • The 
lifting of the pattern, and thereby cutting a fllm of glue, Is not différent from 
the lifting of a "pattern, and thereby cutting a fllm of be«8wax, palnt, paste, 
mucilage, whlte of egg, or other seml-fluld or viscous substance." 30 C. 0. 
A. 367, 86 Fed. 782. 

The infringement in this case, îf any, consists ifl the seventh and 
éighth steps of appellees' process, as hereinabove set forth. But the 
statement and application of the prier art as made by this court in the 
case quoted from show that appellees were doing only what was free 
to ail. Tô give Thompson's patent the libéral construction contended 
for, and to hold that he made the mother invention in the art of con- 
troUing the chipping of glass within strict Unes, would require us to 
give a différent interprétation atnd eflfect to the prior art. To do this 
would virtually destroy the foundations on which rests the former dé- 
cision respecting the Evans pateht. That appellees appreciated this 
is probably shown by their joindér of the two patents in the présent 
suit. To hold the Evans patent void, and in the same breath to give 
thé Thompson patent a construction that répudiâtes the reasons for 
holding the Evans patent invalid and in efïect revives that patent, do 
not consist. With Thompson's patent narrowly construed, appellees 
do not infringe. 

For himself, the writer may be permitted to say that if the subject 
of the processes for controlling the chipping of glass within strict 
lines were res intégra, and assuming, what the évidence seems to 
establish, that the chipping will almost invariably extend over the 
Une, unless the surplus glu,e is eut away, thus causing the chipping 
to begin at the Une and extend within the design, he would be dis- 
posed to holdi that the Stremme patent for the chipping of glass did 
not foreshadow or suggest the Thompson idea ; that the Shaw and 
Frederici patents, respecting the arts of painting and sand-blasting 
designs upon glass, in which never arose the problem of preventing 
the paint or sand-blast from cracking or chipping the glass beyond 
the line and under the stencil, are not applicable to the art of con- 
trolling the chipping of glass to a line; and that the Thompson patent 
covered a primar,' invention in a particular art, on which the Evans 
process was a valid improvement. But, in considération of the su- 
prême court's action on the application for a writ of certiorari in the 
Evans Casç, he believes that thèse questions should not be opened up 
either at circuit or hère. 

The decree is affirmed. 
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BEISLIN et al. t. CARNEGIE STEEL 00., Limited. 

(Circuit Court, W. D. Pennsylvanla. September 15, 1902.) 

No. 13. 

1. Patents— Invention— Febding Mechanism por Rolling MiLiiS. 

The Brislin & Vinnae patent, No. 345,953, for a feeding mechanism for 
rolling mills, was not anticipated, and the Invention shown constituted 
the flrst successful and practicable device by whlch the rolling of heavy 
structural beams was done and the finished beams produced whoUy by 
mechanical means. It made a distinct advance In the art, and discïosea 
patentable invention. Claim 1 construed, and held infringed, and claim 
2 not infringed. 

2. Same — Inpringbmbnt. 

Addlng to a patented machine a nonfunctional part, or a change In the 
position of parts, whlch does not change Its method of opération, does 
not avoid Infringement 
8. Same. 

Merely mechanical improvements in a patented machine whlch Is prac- 
tically operative, although they may Increase its efïiciency, but without 
changing the principle of Its opération, do not avold infringement. 
4. Bamb— Invention. 

The Hanley & Blchey patent. No. 352,748, for a feed table for rolling 
mills, discloses no patentable Improvement on the combination of the 
prior Brislin & Vlnnac patent, and is vold for lact of Invention. 

In Equity. Suit for infringement of letters patent No. 345,953, 
granted to John Brislin and Antoine Vinnae July 20, 1886, and No. 
352,748, granted to Patrick F. Hanley and Francis N. Richey Novem- 
ber 16, 1886, both relating to a feeding mechanism for rolling mills. 
On final hearing: 

James Negley Cooke, Kay & Totten, and James S. Young, for com- 
plainants. 

John R. Bennett and Bakewell & Byrnes, for défendant, 

BUFFINGTON, District Judge. The complainants, John Brislin 
and Antoine Vinnae, filed this bill in equity against the Carnegie Steel 
Company, Limited, charging infringement of the first and second 
claims of patent No. 345,953, granted them July 20, 1886, for feed- 
ing mechanism for rolling mills. The bill also charges infringement of 
the second, third, fourth, fifth, and sixth claims of patent No. 352,748, 
granted November 16, 1886, to Patrick F. Hanley and Francis N. 
Richey for a feed table for rolling mills, and thereafter assigned to 
complainants. The défenses are invalidity of the patents and nonin- 
fringement. The outcome of the case is important, in that it frecs 
from or subjects to patent monopoly the mechanical rolling of steel 
beams used in modem building. Inasmuch as it is contended thèse 
patents are void, as not involving patentable novelty, it has seemed 
clear that a proper conclusion could be reached by us on this point 
only through careful study of the advance made in mechanical iron- 
rolling as contrasted with manual rolling by those who preceded 
Brislin and Vinnae. An intelligent, mechanical insight into their sev- 
eral devices, discrimination in estimating the comparative advance and 
the limitations incident to each, and a due regard to the practical efïect 
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or noneiFect they severally had, are the logical steps prerequisite to a 
just appréciation of what thèse présent inventors in 1886 contributed 
to mechanical roUing. It will be observed that tiie présent case 
charges infringement in the rolling of structural beams. In this pro- 
cess the initial mass of iron is so bulky, and the rolled product so un- 
wieldy, that the rolling thereof can neither be compared to the opéra- 
tions of an ordinary rolling mill nor can it be appreciated by one who 
is only familiar with a mill of that description. In a gênerai way, the 
art of rolling any size of iron consists in passing high-heated billets or 
blooms through différent gauged roll-passes. This reduces thickness, 
but increases length or width. In manual rolling, men handle the 
métal with tongs, hooks, levers, and various appliances adapted to feed 
it on one side of the rolls, and catch and return it on the other. Where 
a stand of two rolls, technically styled "two-high rolls," is used, the 
return is made over the upper roll, while in a three-high stand a roll- 
pass both ways is made. Some kinds of iron are finished at a single 
stand of rolls; others transferred to an adjoining stand, which further 
reduces thickness and increases area. It will, of course, be apparent 
that, the bulkier the billets, with conséquent lengthened product, the 
time, labor, and difïàculty incident to manual handling increases. 
Moreover, as the process is prolonged, heat radiation either nécessi- 
tâtes reheating of the unfinished métal; or, if rolling continues with 
the cooler and less pliable métal, risk of roll breaking is greatly in- 
creased. Accordingly the trend of advance has been from manual 
to mechanical rolling, since thereby great masses could be easily and 
rapidly handled, and manual labor restricted to the mère opération of 
the machinery used. Moreover, it must be borne in mind that in 
heavy rolling a change to machinery is more than mère économie gain 
of a labor-saving appliance. The heat radiated from thèse huge, 
fervid masses, to say nothing of the bulk to be handled in the face of 
this heat, created limitations to human endurance, which machinery 
alone could overcome. That a significant advance in such rolling art 
has been made is apparent in a modem beam mill. One accustomed 
to the picture of human activity in the ordinary old-style rolling mill, 
the number ^df men stripped to the waist, catching long, slender, red- 
hot bars, running backward with them as they émerge from the rolls, 
will be opprèssed with the very weirdness of a modem mill, where, as 
the opérations go on, the absence of men seems unnatural, and almost 
startling. The tremendous bulk of the métal, the ease and rapidity 
with which it is handled, the striking absence of men, unité to impresti 
a thoughtful observer as no words can with the stride made in substi- 
tuting mechanical for manual rolling. In view of this great change, 
it would seem just thât those who hâve, from an inventive standpoint, 
substantially brought about such advance, should share proportion- 
ally in the gains thereof. 

Without referring to ail the factors in such advance, we may refer 
in order of date to the work of patentées to ascertain the successive 
stages of thè inventive progress in reaching présent conditions. In 
measuring the real advance made by successive inventors in solving 
the problem of continuous mechanical rolling, — and by that we mean 
a process where the finished product is wholly mechanically rolied,— 
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two facts should be borne in mind: First, the great économie gains 
incident to even a part mechanical process were clearly recognized; 
and, second, tlie key to the solution of the problem of continuous me- 
chanical rolling, to wit, a pivoted table, was known to inventors, 
but unused, for upwards of 40 years. A pertinent illustration of thèse 
facts is aiïorded in the early French patent to Sauvage, No. 32,389 
of 1857, given in évidence by respondent. The use of a pivoted table 
for rolling at a single stand of three-high roUs is shown by re- 
spondent's expert Laureau, who savs: 

"I hâve read the French patent you refer to, and I believe I understand 
It. It relates to a certain arrangement of rolling mills whlch permlts to roll 
plates at one beat. The train is a three-hlgh train, the roUs of whicïi can be 
moved vertlcally so as to vary the distance between them. In order to facill- 
tate the handling of the plates, lifting tables are placed at the front and 
baclî of the roUs. Thèse tables are pivoted at their outer end, and are capable 
of vertical motion at their inner end. Thls vertical motion is communicated 
to them by steam cylinders placed directly above the inner ends, and coni 
nected to them by means of a yoke. The opération is very simple and easHj* 
understood. The pièce, being placed on the front table, passes through rolls. 
It is caught at the back by the back table, whlch, by means of the cyllnder 
placed above It, ralses the pièce to the level of the upper rolls. The pièce 
then passes back to the front, Is caught by the front table, whlch has been 
raised, and lowered again to the lower rolls, etc. It wIU therefore be seen 
that the feed-table apparatus consists essentially of a frame havlng loose 
rollers upon it, and pivoted at its outer ends, the Inner ends belng raised up 
and down by a cyllnder placed directly above it." 

Some of the advantages of mechanical rolling are forcibly stated at 
that early day by Sauvage in his patent ; and a récognition of the ad- 
vance incident thereto will be found in the patents of many subséquent 
inventors. With a well-recognized object in view, and with the pivot- 
ed table (which eventually solved the problem) in their possession, 
the work of thèse inventors must be instructive in solving the question 
whether its ultimate solution was a mère clever use of well-known 
means already at hand, or involved inventive genius. Turning to an 
examination of successive patents, the fîrst is that granted to George 
Fritz, of Johnstown, Pa., — No. 133,771, of December 10, 1872. 
Therein we find a horizontal table on each side of a three-high mill. 
Thèse tables are adapted to be raised to the upper roll-passes and 
dropped to the lower ones by individual hydraulic cylinders. Réversi- 
ble propelled feed-rollers constitute the beds of thèse tables. Thèse 
rollers were adapted on the one side of the rolls to feed the iron for- 
ward to the roll-pass, and on the other to carry it away as it emerged, 
and both were adapted to reverse the opération as the métal was re- 
turned. The other détails of the patent need not hère be referred to. 
In summarizing the pertinent advance made by Fritz toward me- 
chanical rolling, we note that the vertical lift capacity of his device 
fitted it for use at a three-high mill, and its feed-rollers, positively 
actuated when the table was at the upper as well as the lower pass, 
enabled it to do complète mechanical feeding and rolling at a single 
stand of three-high rolls. The substance of his contribution to the 
art was a lifting table and positively actuated feed-rollers. It is also 
clear, even at this early stage of the art's development, that Fritz rec- 
ognized what is also recognized by several succeeding inventors, that 
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the spécial mode of applying power to his rolling agencies — in his case 
the lifting table and the propelled feèd-roUers — ^was regarded as a 
minor matter, a question of mechanical methods. Thus he says of the 
opération of his tables: 

"The feeding tables, N and N', as shown, are raised and lowered by 
hydraulie cylinders operated by the rods, F and F'. * * * The tables may, 
however, be arranged and operated In any other suitable manner." 

So, also, in référence to the mechanism propelling the feed-rollers : 

"aa are shafts drlven by means of the pulleys, bb. Thèse shafts may be 
driven by any suitable means,— by power derlved from the englue that drives 
the inill-rolls, or from any suitable Une of shafting or engine." 

In our estimate of this patent we hâve not overlooked the fact that 
Fritz provided means for laterally moving the métal so as to feed it to 
difïerent passes on the lower level. But this mechanism was no part 
of his table, nor could the table itself be laterally moved. Under his 
lifting table was an auxiliary carriage, adapted to be laterally moved 
parallel to the roUs by a hydraulie cyhnder. On this carriage were 
horns, which, as the table was lowered, caught the métal lying on the 
table; turned it over, and pushed it opposite the desired pass. This 
doublé mechanism tends to emphasize, rather than minimize, the 
originalify of a single device wherein the latéral shifting was of the 
table itself, and where the extent of the shift was from one stand of 
rolls to another. At this point another fact may be referred to. It 
will be seen later an alleged infringing machine is used by respondent, 
among other places, at its 33-inch mills, which roU structural iron or 
beams. Such machine is adapted to move laterally, and operate at 
more than one stand of rolls. Inasmucii as it is now contended the re- 
spondent's device was a mechanical construction suggested, inter alla, 
by the Fritz table, it is proper to note that respondent some time 
previous tb çomplainants' patents stopped manual rolling at one stand 
of rolls arid îristalled the Fritz device mechanical rolling at such stand. 
Hère was mechanical rolling at the roughing stand, but manual rolling 
was continuéd at the two adjoining finishing roU stands. Since the 
çomplainants' patents thèse stands were equipped with the alleged in- 
fringing devibe. The fact tKat in practice the Fritz device led them to 
no wider appréciation or application of its alleged mechanical adapta- 
bility is more convincing of its limit than after-contentions are of its 
breadth. As touching the use of the Fritz device at one stand and 
continuance of manual rolling beside it, we quote from testimony of 
Mr. Kennedy, one of the respondent's experts, and its then superin- 
tendent : 

"The Fritz tables were used on the roughing rolls of what was known as 
the '3.3-inch mill,' which rolled the ingots part way to a beam; thèse beams 
being finished on two other trainls of rolls in the same train, whieh were not, 
at tlie time I was in the works, provided with any tables. I believe they 
hâve now, however, tables very similar to the ones used in the newest beam 
mill at Homestead, at what Is known as the '35-inch mill.' " 

Measuring by acts and results, it will thus be seen that the con^ 
tinuous use of the Fritz device suggested no change in the hand-roUing 
beside it, and led neither to its adaption to more than one stand of 
rolls nor to the broad conception of a continuons mechanical process, 
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the outcome of which was a wholly mechanically rolled product. It 
must, therefore, be obvious that, if 14 years later such device came into 
use, presumably it was not a mère mechanical adaption suggested by 
the Fritz device. If there was suggestion of adaptation in the Fritz 
device, it was not likely to lie dormant through years of inventive 
effort to reach such resuit. 

The next step in time appears in the patent of Frederick J. Slade, of 
Trenton, N. J., — No. 222,845, granted December 23, 1879. The de- 
vice therein shown was confessedly not an original device, but simply 
purported to be an improvement on a patent to Charles Hewitt, — 
No. 24,304, of June 7, 1859. In Slade's device we find a horizontal 
frame or hoist, adapted to be raised and lowered to the upper and 
lower passes of a single three-high roU stand. On each end of the 
hoist, and parallel to the roll axis, is a track, on which runs a laterally 
shifted carriage. This lateral-shift carriage has at each side a track at 
right angles to the rolls, on which track travels a table to reçoive and 
deliver the métal at the upper and lower roll-passes. This table is 
composed of a frame in which are journalled a number of rollers, the 
ends of which extend beyond the table frame. The part inside the 
frame forms a roller to carry the métal, and the part outside, the 
wheels, which rest on the track and carry the roller-frame. It will 
thus be seen that Slade's device, as a whole, has three movements. 
The main frame or hoist is moved vertically so as to reach the upper 
or lower roll-pass. The carriage upon it is moved laterally, so as to 
reach any groove in either upper or lower roll-pass the table upon the 
carriage is moved forward or backward so as to carry the métal to and 
from the rolls. The propelling power and its location should be 
noted. The movement of hoist carriage and table is severally made by 
an individual, independent mechanism. One of thèse is stationary, 
but two oî them are located on and move with the hoist. Thus an 
engine on a fixed foundation moves the hoist; a second engine, on 
the hoist, moves the shift carriage laterally; a third engine, also lo- 
cated on the hoist, reciprocates the table. The reciprocating move- 
ment of the table, owing to différence in diameter of the rollers and 
track wheels, gives an accelerated movement to the métal coming upon 
or leaving the table. Compared with Fritz, Slade's device shows no 
advance, and in one important élément it embodied a noticeable back- 
ward step. Like Fritz, it was only adapted to operate at a single stand 
of rolls, and it was, therefore, no advance over the old device. But 
in that it lacked the Fritz positively actuated feed-rollers it was a dis- 
tinct step backward. True, its feed-rollers are, in one sensé, positively 
actuated, in that they are propelled so long as the table moves back- 
ward and forward. But at the very time when positive propulsion is 
needed to carry the métal to the roll-bite they not only cease to be 
positively propelled, but, instead of positively rolling they are stopped 
dead, and thus become a positive obstacle to accomplish mechanical 
feeding. It is évident the roll-housings, the wheels, and the frame of 
the shift carriage necessitate the forward roller of the table to be placed 
at an appréciable distance back from the rolls, and the conséquent 
stoppage of the table at such point. When this stop point is reached, 
not only do the rollers cease to be positively actuated, but the stoppage 
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of track wheels at the roller ends prevents the roller from even pass- 
ively revolving. At the very time they are needed to feed the métal, 
they become a positive resisting force, stopping the forward movement 
of the métal toward the bite of the rolls. Just how, under such condi- 
tions, the métal could reach the rolls without some other agency than 
the rollers, neither the patent, the proofs, nor the probabilities indicate. 
In that regard there is nO proof by any one who saw the device oper- 
ate. Two experienced witnesses, both of whom are entitled to weight, 
are called by the respondent. In that regard their opinions differ. 
Mr. Kennedy is of the opinion the device would be operative, while Mr. 
Wellman says it would not be so, unless the rollers were made power- 
driven; The difïerence evidently arises from the point of views. If 
the device. is regarded as a part mechanical, part manual, one, it would 
seem, in confirmation of Mr. Kennedy's view, that by manual feeding 
of the métal in some way the device would be operative in other re- 
spects. If th€ device is measured by the test of doing complète me- 
chanical rolling without manual help, — and therein lies its pertinence 
to the présent issue, — then it would seem, in confirmation of Mr. Well- 
man's views, it would be inoperative as such, unless the machine was 
reconstructed in some way so that the rollers were positively actuated 
up to the feeding point. Whatever might havc been possible in prac- 
tically solving this spéculative problem on a horizontal table such as 
Slade employed, we can rest assured that, to feed ingots weighing tons 
up an inclined table such as complainants' device shows and as the 
respondent employs, Slade's rollers would be inoperative. It should 
not be overlooked that Slade demonstrated what Fritz had previously 
pointed out, viz., a dififerent mode of power application. His mechan- 
ism is not only free from roU connection or roll-imparted power, but 
he showed at this early day how the motive power for a laterally moved 
carriage and a reciprocated table can be themselves placed on and 
shifted with the hoist. In spite, however, of any real or seeming ad- 
vance made by Slade, later development has proven that his device was 
at variance with the lines on which mechanical rolling of heavy arti- 
cles must be donc. Not only did Slade lift the entire bulk of his 
métal, but his hoist, carriage, table, two track sets, and his two power 
cylinders ail were raised. Indeed, this weakness of his construction 
lines led to the suggestion by the patentée himself of counterweights. 
Following, as above noted, the gênerai teaching of thèse patentées, 
and evidencing the view that the application of power to operate his 
rolling device was a matter of mechanical adaption, Slade says : 

"I hâve tlescrlbed separate hydrauUc englnes as a convenlent means of 
moving the lift and the cars connected with it, but other means may be sub- 
stituted for them or either of them; but such modifications are too well 
understood to require detalled description." 

The next step is the patent of Christopher Lewis, of Columbus, 
Ohio, — No. 247,665, of September 27, i88i. In mills of the Lewis 
type we find on either side of the séries of sets of two-high stands of 
rolls sets of laterally moved tables, mounted on tracks parallel to 
the roll axis. On thèse tables are feed-rolleis adapted to be actuated 
when the tabès are opposite the desired roll-pass. The stands of rolls 
:n each set are run in opposite directions. The several tables are 
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moved laterally from one stand of rolls to the next of the set by indi- 
vidual, independently controlled cylinders. The feed-roUers are act- 
uated when opposite the roll-pass by gearing in engagement with the 
main shaft which conveys power to the rolls. The substantial advance 
shown by Lewis was not only in making one carriage serve two stands 
of rolls, but in his use of a number of carriages he carried mechanical 
roUing through the entire process, thus securing what he styles a "con- 
tinuous roUing mill." In Lewis we thus find the idea of the process 
of complète mechanical rolling continuons from the ingot to the 
fînished product. His advance, however, by its lines of construction 
(and this as distinguished from the mère mechanical appHcation of 
power), was limited to two-high rolls, and it necessitated the use of a 
considérable number of carriages on each side of the rolls. Whether 
his device was practical or not is not shown. It is certain it left no 
impress on the art, for though, theoretically, it embodied a process of 
complète mechanical rolling, the experienced experts of respondent 
say they never knew of the érection of a mill of the Lewis type. He 
réitérâtes the teaching of the art found in the prier patents of the 
mechanical nature of mère application of power. Referring to the 
possibility of substituting means to shift the carriage other than those 
shown by him, he says, "In the place of this steam cylinder, however, 
I may employ drums with belts, or any other well-known means, for 
shifting the carriage." It will be noted also that in his use of inde- 
pendent, disconnected motive power to laterally shift his carriage he 
showed that, while practical rolling required the delivering and receiv- 
ing carriages to be opposite the desired roll-pass in the rolling process, 
yet they could be severally made to reach each point by independent 
mechanism, controlled by différent operators. Adapting our language 
to that of some of the experts in the case, we may say that Lewis 
showed at this comparatively early day that the compulsory simul- 
taniety of position essential in rolling did not involve inévitable simul- 
taniety of propellirig process to reach such position. In other words, 
while the carriages had to operate synchronously to deliver and receive 
the métal, that they could reach that point through independently- 
controlled motors. It should be noted that Lewis' entire mechanism 
was mounted on stationary tracks, and was a complète abandonment 
of the vertical movable table principle of Fritz and Slade. 

The next stage of the art is shown in the patent of Samuel T. Well- 
man, of Cleveland, Ohio,— No. 277,860, May 15, 1883. We hère find 
a. return to the pivoted table. On either side of the stand of three- 
high rolls Wellman employs a table pivotally supported at its outer 
end on a stationary foundation. This construction, of course, leaves 
the inner end free to be raised or lowered to either roll-pass. In the 
bed of the table are rollers adapted to be positively revolved and re- 
versed when the inner end of the table was at either angle. The inner 
ends of the table are raised and lowered simultaneously by a hydraulic 
cyUnder placed on one side of the rolls. The feed-roUers are actuated 
by a single réversible steam engine. Wellman adopta the gênerai 
prior teaching of the art, viz., the indifférence of the mère modes of 
power application to his rolling agents. Thus, in speaking of driving 
his réversible feed-rollers, he says : 
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"This Is accomplisl^ed by means of suital)le Unes of shafting with gearings, 
■«îiich are preferablydrlyen by means of réversible engine, B'; but tbey may 
be drlren by means oî àriy sultable drtving power." 

^ He also showèd the application from a fixed point of positively pro- 
pelling power to feed-rollers adapted to feed at two différent planes. 
But tiie important feature was the return to the use of the pivoted 
table, which table has proved an essential élément, in combination, in 
the subséquent advance in heavy rolling. The importance of the pivot- 
ed table is that by releasing the inner end of the table we are enabled 
to elevate the métal to an upper pass without raising either the whole 
bulk bi the métal or the whole weight of the roller frame or table. 
Moreover, when once the positive propulsion of the feed-roller has 
carried ;the métal to the bite of tbe roll, instead of the power of the 
roU being utilized to project the meta! on a horizontal table, the gravity 
exerted by the inclined receiving frame is an aiding force to carry 
the metaidown such table. While Lewis, by latéral shifting, avoids 
lifting the métal and its carrying frame, yet Wellman, by pivoted lift- 
ing, is enabled to make the three rolls of one three-high stand do 
the worfe of Lewis' four rolls in his two-high stands. One significant 
feature of Wellman's patent should not be oyerlooked, since it may 
aid in reaching a proper construction of one of the Brislin-Vinnac 
patent claims. The table shown by Wellman is in the patent styled 
a "pivoted table," and they are described, "Thèse tables are sup- 
ported at , their ends in such a manner as to also allow their ends, or 
the ends- ne:xt to the rolls, to be raised or lowered as is needed." It 
vvill thus be noted that the term "pivotai table," described as so 
piyoted as to permit "f<laç. ends next to the rolls to be raised or lowered 
as is needed," suggests pivoting, whiclï allows proper angular move- 
ment at the -inner end as fulfilling the scope of the patent. Yet in the 
claims such tables are described and specifîed as "pivotally supported 
at their outer ends." 

So far as shown by the patents in évidence, 'no further step is 
shown in heavy meçhanieal rolling (with exception of a patent to Say- 
lor, hereinafter referred tp) until the Brislin & Vinnac patent in suit. 
As we haye §een, the Frifcz .tables were used at the roughing stand of 
rolls for some time at Homestead, as they were elsewhere; but there 
is no proof that any one thought of rearranging or reconstructing 
them in coipbination with the éléments shown by Lewis, Slade, or 
Wellman, ^o as to broaden the art of meçhanieal rolling. The Well- 
man type of mill was also widely used as a one-stand device, accom- 
plishing as it did part meçhanieal rolling. But part manual rolling 
still continued as to the remainder of the process beside thèse part 
meçhanieal devices. How désirable the substitution of continuons 
meçhanieal for manual rolling was is apparent from a considération 
pf what, for example, the manual rolling of structural iron involved. 
Such manual' rolling may be thus -described. In the framework ol 
a mill, on i-either side of, parallel with, and a considérable distance 
above, stands of three-high rolls, were placed a number of tracks, 
adapted each, or somtetimes by pairs, to carry a laterally moved frame 
on a wheel. ; Suspi^nded from such frame was a cylinder usually 
actuated by water pressure, and tp the piston was attached a sway 
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or chain having pivoted at its lower end a long lever or hook. Eacli 
of thèse sways was operated by a hooker-man, and as the métal 
emerged* from the roils it passed between two rows of hooker-men 
to be eaught and supported on the sway hooks. As the rear end 
of the métal cleared the rolls, it was raised or lowered for return 
through the upper or lower roU-pass of that stand of rolls, or it was 
moved laterally by means of the sway pulleys (actuated in some cases 
by cylinder motive power) to an adjoining stand of rolls for further 
treatment. By this process the respondent on its 23-inch mil!, with 
13 men, rolled 100 tons at a labor expense of $84, and its maximum 
output was less than 44 tons per hour. On its 33-inch mill, with 17 
men, it rolled 100 tons at a wage rate of $125, and the output was 40 
tons per turn. Brislin and Vinnac were both iromvorkers, and were 
acquainted with the difficulties incident to this work. Brislin had 
given up millwork, but Vinnac continued as roUer. In answer to the 
question how they came to design the patented device, Brislin says : 

"From the Increase in size of the iron Vinnac had been in the habit of 
roUing, they rolled it one leugth when he was working at the rolls, then they 
increased it to two lengths. Vinuac and me got to talking one day abont the 
length of iron, and we concluded that we would try and get up a machine 
and do away with the hooks, and we started to work on a model in January, 
1884." 

The proofs show that this model was placed in the hands of a pat- 
ent solicitor to prépare spécifications. This work was either so care- 
lessly or ignorantly done that the application was rejected before it 
was considered at ail on its merits. The crudity of the application 
is referable possibly to the fact which the proofs show, namely, that 
it was hurriedly filed under stress of threatened prosecution after 
protracted delay. The fact of its rejection being wholly on formai 
grounds shoul(| be borne in mind, — not to afïect the claims which, 
as granted, are, of course, the sole measure of the patentee's rights, 
but to prevent such formai rejection having any undue efïect in nar- 
rowing the claim. In the spécification the diiïïculties incident to rais- 
ing and lowering the métal between the passes of one stand of rolls 
and to transferring it laterally to another stand are set forth as follows : 

"In heavy rolling the labor attendant upon elevatlng the heated Iron and 
movlng it laterally for the several passes required in the process of rolling 
is very laborious, and the dlfflculty attendant upon sald manipulation causes 
a loss of tlme, and at the same time a loss of beat, thereby causing the iron 
to be more difflcult to roll; and the stiflening of the iron by the coollng 
process due to said loss of time résulta In the breaklng of the mechanism 
connected therewith." 

The advance of the art in lifting is conceded, viz., "Mechanical con- 
trivances hâve been constructed and used for the purpose of vertical 
lift of the heated iron in the opération of rolling," and the invention 
of the patentées in the device for both lifting and transferring laterally 
is stated, viz. : 

"Our invention bas for its object not only the vertical lifting of the heated 
iron, but also the latéral movement of it in the process of rolling; and our 
invention consists in a lifting mechanism and laterally moving mechanism, 
combined with rolls of a rolling mill, for the vertical lifting and latéral move- 
ment of the heated Iron in the process of rolling it." 
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In the device shown are two carriages, one at each side of the 
tûlls, and adapted to move on stationary tracks parallel with the roU 
axis. Those carriages are moved simultaneously from one "stand of 
rolls to another by power conveyed throngh a shaft adapted to en- 
gage, through lever control, with the lower string of rolls. Upon 
each of thèse carriages is a mounted table pivoted near its outer end, 
and the distance to its inner end is such as to permit it to reach both 
upper and lower roll-pass. Such inner end rests upon and slides 
along a bar suspended by chains in front of the rolls. One of thèse 
bars is on each side of the rolls. Thèse bars hâve a supporting chain, 
and the chains of both bars connect and are drawn up and released 
by a single mechanical contrivance, so that the inner ends of the 
tables rise and fall together. It will be noted — and this fact we deem 
helpful and explanatory in construing the language used in the body 
of the patent in describing the invention — that the table-lifting mechan- 
ism is not only entirely independent of the rolls as a whole, but it 
has no connection whatever with individual parts of the rolls, to wit, 
with the lower string of rolls, which conveys power to laterally move 
the carriage, with the middle string, which propels the feed rollers, 
or with the idling upper string. In other words, the table-lifting 
mechanism — and this is a significant fact, and one to be fully appre- 
ciated — is entirely independent of roll connection. 

On the application as fînally presented, three claims were allowed. 
The fîrst and second are involved in this case, and are as follows : 

"(1) The combinatlon, In a rolling mlU, of rolls, a carriage, a roller-frame 
thereforfor feeding to the rolls and pivoted at Its outer end, means for later- 
ally shlftlng said carriage and roller-frame and devices for incllning said 
roller-frame on its pivot, so as to vary the feed of the latter to the rolls; sub- 
stantlally as set forth. 

"(2) The combinatlon, In a rolling mill, of carriages arrangea at each side, 
and provided with roUer-frames pivoted at their outer ends, means for later- 
ally shifting said carriages, and devices for simultaneously incllning said 
roUer-f rames; substantlally as set forth." 

As stated, the défenses set up are nonpatentability and noninfringe- 
ment. Turning first to the question of patentability, we hâve the 
prima faciès arising from the grànt of the patent. But we hâve not 
alone the presumption arising from such grant, but our examination 
convinces us that the patent was rightfuly granted. In the Brislin- 
Vinnac device we find for the first time in heavy rolling — and if such 
thing existed in lighter forms of rolling it has not been deemed suffi- 
ciently relevant to be cajled to our attention — the combinatlon of a 
pivoted table, adapted to feed métal at both the upper and lower 
passes of more than one stand of such rolls. Throughout the mass 
of proofS in this record, the testimony of experts familiar with the 
practices of the art in this country and abroad, this one fact stands out 
in bold relief, utiquestioned : no one prior to Brislin and Vinnac 
thought of, much less embodied in form, the coupling of a pivoted 
table and a movable carriage. As we hâve seen, Fritz had positively 
propelled feedrroUers, but his horizontal table as well as the entire 
métal bulk had to be lifted. Moreover, his device, being immovable 
laterally, was limited to a single stand of, rolls. Indeed, in common 
with other devices which bodily lifted the métal mass by sheer power 
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as contrastée! with tilting tables, where only the end is lifted, we think 
the Fritz device belonged to another type of mechanism. It was 
not — and, we think, rightfully so — cited by the patent office in the con- 
sidération of this application. Slade's device lacked a pivoted table, 
and its latéral movement was limited to the différent grooves oî a 
single stand of rolls. His device had neither a pivoted table nor posi- 
tively actuated feed-rollers adapted to feed up an inclined table. Lewis 
had positively actuated feed-rollers and latéral shift capacity, but its 
use was restricted to two-high rolls. Wellman, on the other hand, 
with his positively propelled rollers and inclined table, could feed to 
three-high rolls; but, restricted as it was to a single stand of rolls, 
it did not solve the problem of continuons, complète mechanical roll- 
ing. Conceding that ail the éléments of Brislin and Vinnac were in 
themselves old, yet it must be conceded that they were the first to take 
the separate, individual éléments of advance in the rolling art, and so 
combine them as to accomplish continuous, complète mechanical heavy 
rolling, and to make possible a new product, to wit, a machine-roUed 
heavy beam. The separate steps of Fritz, of Slade, of Lewis, and 
Wellman, securing latéral movement, vertical movement, and tilting 
movements, were each deemed worthy of patent protection and re- 
ward. Why, then, should the steps of Brislin and Vinnac, which car- 
ried this advance to the culmination in combining latéral and vertical 
in such a way that both movements could be used in each form of roll 
to which prior inventors had succeeded in applying but one of such 
movements, be deemed not only worthy of patent protection, but of 
such favorable regard as the broad and important field it pertained 
to would vrarrant ? A device which transfers from the field of human 
toil to mechanical work the handling of huge masses of iron heated 
to a point almost prohibitive to human handling is a beneficent factor 
that is not to be measured by the économies of a mère labor-saving 
machine. While the motive and reward of the inventer is a monetary 
one, his work, measured by beneficent results, may arise to the dignity 
of the humane. At ail events, in this case it fulfilled the statutory 
requirement of being useful and novel. That the continuous and com- 
plète mechanical rolling of an ingot weighing tons to a finished product 
a hundred feet in length is a noteworthy mechanical feat, that it marks 
a great advance step, will be conceded. That the potent factor in 
that advance is the use of a pivoted table laterally movable is ap- 
parent. Whether crédit for the resuit is due or shall be awarded thèse 
patentées, this fact is established beyond doubt as noted above. In- 
deed, we do not understand it is questioned that thèse men were the 
first to point out this combination. And the significance of this 
novel combination cannot be minimized. It was not the mère placing 
together of two éléments, each of which in the new relation continued 
to travel in its old orbit, and accompHsh the same resuit it had donc 
singly. The union of the two left neither the same as before. The 
latéral movement of the carriage widened the sphère of the table so 
that it served a plurality of roll-stands. The vertical motion of the 
pivoted table doubled the sphère of the carriage, in that, while remain- 
ing on stationary tracks, it could reach a roll-pass on a level other 
than its own. The power to move existed in one factor. The power 
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to réach existed in the other. The union of the two gave to the 
moving factor the power to reach; gave to the reaching factor the 
power to move. In this flexible roller we hâve a new mechanical 
factor; in its work we hâve a new resuit, viz., a machine roUed prod- 
uct. Thus the two éléments of a latéral shift carriage and a pivoted 
table, éléments old in them'selves, known and used for years, when 
united accomplished a .novel resuit in a novel way. It is strenuously 
asserted by skilled engineers called by the respondent that the con- 
struction of such a device as Brislin and Vinnac's was a mère me- 
chanical assembling or adaption of existing devices. We cannot ac- 
cède to that view. In the absence of any one making such a device, 
possibly the best proof of what the skill of the art might hâve done 
is what it did do. In that regard the patent to Saylor, referred to 
abùve, is highly instructive. This patent — No. 320,973 — was granted 
June 30, 1885, to Louis F. Saylor. It will be noted as the outgrowth 
of a pèriod which had the benefit of ail that Fritz, Slade, Lewis, and 
Wellman had done. At that comparatively late date the difhculties 
incident to rolling heavy and structural shapes was well understood. 
To place ourselves in the then point of view, and thus appreciate what 
Brislin and Vinnac accomphshed, it is well to notice how Saylor, 
presumably familiar with the art, sought to solve the problem of 
heavy mechanical rolling,. — a problem, the solution of which we are 
now told was purely mechanical. This patent, which was placed in 
évidence by the respondent, recognized the difïiculties incident to the 
old System, and the efforts made to solve them. "In operating old- 
style rolling mills," says Saylor, "one of the most laborious and severe 
parts 6f the work is that which bas been known as 'hooking,' — ^that 
is, raising and lowering the blooms and partly rolled rails as they are 
run through the rolls,^— and much time and labor hâve been spent 
to produce satisfactory machinery for performinr the work." The 
object of this invention, as stated by him, is substantially the same 
as Brislin and Vinnac's. He continues : "This is the object of my 
présent invention, and said invention principally consists in tables 
mounted on tracks running along parallel with the rolls, provided with 
rollers mounted on swinging arms, and mechanism for driving said 
tables back and forth and raising and lowering said rollers." To ac- 
complish bis purpose, Saylor, it will be noted, passed by the pivoted 
table, — an efficient factor in ail subséquent advance,-^and returned to 
the horizontal table with the lift of the entire métal bulk. By a most 
complicated mechanism he causes the rise of a System of swinging 
arms, which extend over the entire surface of the table, and thèse 
tables he makes movable from one roll-stand to another. Without 
entering into a description of the mechanism of Saylor's device, it is 
sufficient to say that to the disinterested mind it is cogent proof of 
the fact thàt the solution of the problem of mechanical rolhng was by 
no means simple. 

This backward step of a presumably practical man like Saylor in 
passing by the pivoted table and returning to the horizontal table, 
in imparting latéral motion to a horizontal instead of a pivoted table, 
shows that the conception of the application of the pivoted table ta 
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the broader field of continuous rolling was a step not apparent evt-n to 
inventors, to say nothing of mère mechanical improvers. 

The discriminating student of ail the devices — Fritz, Slade, Lewis, 
Wellman, and Saylor — will see that the gist and substance of progress 
lay in the several types of carriages, tables, and roUers used, and not 
in transmitting power to them. So far as power went, Slade had 
shown that individual cylinders could be used plaçed on the carriages 
themselves. In thus locating the power at the point of apphcation 
on a movable carriage, the question of the transmission thereof was 
eliminated as a mechanical difSculty. The vital question was the use 
to be made of the power in the movement of tables and roUers, not 
the obtaining of power. It is not often the thread of inventive ad- 
vance is so clearly traceable as in the présent case. Fritz gave the 
vertical movement to the horizontal table and propelled rollers. In 
placing the motive power on the carriage, Slade gave freedom from 
power transmission problems. Lewis gave latéral movement to the 
horizontal table, and Saylor gave both vertical and latéral movement 
to such table. Sauvage and Wellman gave a pivoted table, and Brislin 
& Vinnac released such table from^ its fîxed pivoted point, and by 
the movable carriage gave it a combined latéral and vertical move- 
ment. And this dual capacity of vertical and latéral movement in a 
pivoted table is the objective point in this case. EUminate it, and 
there is nothing left wortb contending for. Thus regarded, — and 
without référence to the claim obtained, — we think the substance of 
Brishn & Vinnac's invention consisted, not in gearing and power 
transmitting mechanism, but, as stated, in the patent "in a lifting 
mechanism and laterally moving mechanism, combined with rolls of 
a rolling mill, for the vertical lifting and latéral movements of the 
heated iron in the opération of rolling it." Such being the substance 
of the invention, we next inquire what claims were granted, for they, 
and they alone, are the measure of the; inventor's right. The élé- 
ments of the first claims are: (i) Rolls; (2) carriage; (3) a roller- 
frame therefor, (a) for feeding the rolls, and (b) pivoted at its outer 
end ; (4) means for laterally shifting said carriage and roUer-frame ; 
(s) devices for inclining said roller-frame on its pivot, so as to vary 
the feed ôf the latter to the rolls. It is contended on behalf of re- 
spondent : First, that the first élément "rolls" are, in the combination 
of the claim, the means for laterally shifting the carriage and roller- 
frame, and that this claim is therefore restricted to a device in which 
the power is roU transmitted ; second, that the élément "a roller-frame 
* * * pivoted at its outer end" excludes pivoting at any point of 
the outer portion or end of the frame except the literal extrême end. 
In construing this claim it will be observed that it is not for the device 
of the patent as a whole. The operative device of the patent, embody- 
ing a carriage on each side of the rolls, with the means for simultane- 
ously raising the inner endS of the roller-f rames,, is embodied in the 
second claim. The combination embodied in the first is for a mechan- 
ism on one side of the rolls. It cannot do complète mechanical rolling. 
It has but one carriage ; it can operate on but one side of the rolls. 
Possibly it covers a single stand of rolls, for, no latéral movement 
whatever of a pivoted table being shown in the prior art, there is noth- 
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ing to necessitate this daim being limited to two stands of adjoining 
rolls. It will therefore be seen, the daims not being for the entire 
opérative device of the patent, we are not forced to adopt a construc- 
tion inferabie from the daim being of that character. In accordance 
with the statutory requirement that patentées shall disclose the "best 
mode- in which they- contemplated applying their principle," thèse 
patentées showed a roU transmission of power in utilizing their princi- 
ple of a laterally and a vertically moved pivoted table ; but it seems to 
us a fair reading of the daim — a reading in keeping with the substan- 
tial character of the disçlosure made by the patent — does not restrict 
it tô that sjiecified élément of power supply. It is a familiar canon of 
construction that that construction should be followed whichi gives 
force td every part of an instrument. If the élément "rolls" be used 
in the opérative sensé of means of power transmission for laterally 
shifting thé carriage and roller-frame, then the fourth dément, "means 
for shifting said carriage and roller-frame," hâve no efifect. It will 
not do to say that the "means" hère réferred to are the gearings and 
shafting bétween the rolls and the carriage, for it will be observed that 
the roll shafts are not the origin of power, but are mère power trans- 
mitting shafts- — ^transmitting power. They are embraced in the term 
"means for shifting said carriage and frame," because in function that 
is precisely What they do; hence if the élément "rolls" is to be con- 
strued as a power transmitter to the carriage, the fourth élément is 
a useless répétition. It is urged, however, that this construction is 
imperative, because the patentées hâve so defined their invention. 
The language of the patentées, "our invention consists in a lifting 
mechanism and laterally moving mechjinism, combined with rolls of a 
rolling mill, for the vertical lifting and latéral movement of the heated 
iron in the opération of rolling it," respondent daims make the com- 
bination of the rolls with the latéral rrioving mechanism to affect the 
latéral movement of the iron the invention disclosed. The fallacy of 
such construction is apparent when we t-eflect such reading would 
make the çombination of the rolls with the lifting mechanism to effect 
the vertical lifting of the iron the invention in that regard. But this is 
not the fact. The rolls dO not enter in çombination in any way to 
operate the lifting mechanism. The roller frame is lifted by an inde- 
pendent rriechanism. Moreover, it will be seen that such reading is 
at variance with the facts in ânother regard. It will be observed that 
the power to laterally move the carriage is transmitted from the en- 
gine, not throùgb the médium of the rolls generally, but solely througb 
the lower roll as a shaft.! So, also, the power to propel the feed rollers 
is transmitted through the middle roll as a shaft. The upper roll is 
an idler, conveyiïig no power. In ail othér places through the patent 
where the term "roll" is employed the entire stand is meant, and where 
a single section or roll string is referrèd to it is deSignated as such. 
Thus, "In the proCess of rolling it is necessary to elevate the iron so 
that it will pass through between the upper and middle rolls"; "in 
moving the iron from one groove to another, and from one set of rolls 
to another set." So, also, what are the rolls is expressly defined: 
"In the accoriipariying drawing. A, B, C are rolls mounted in housings, 
D, D, and provided with the usual coupling and adjusting mechanism. 
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To the couplings of one of the rolls is attached a shaft, E, on which are 
mounted bevel wheels." "In the construction of the machine it will be 
readily comprehended that the lift and side moving mechanism, T, 
is arrangea on each side of the rolls." "i, 2, refer to parallel bars, a 
pair of which are arranged at each side of the rolls." "The iron to be 
rolled is placed upon the lifts, T, and the roUer will carry it forward 
on one of the lifts to the rolls, and from the rolls on the other lift." It 
will thus be seen by thèse sélections, which embrace ail mention made 
of that élément, that the term "the rolls" apply to the entire stand, and 
where one roll section is defined it is in some way specified as such, 
viz., "the upper," "middle roll," "one of the rolls." It will also be 
noted that this "one of the rolls" to which is attached the shaft, E, is 
the one which, with the shaft, E, transmits power to propel the feed- 
rollers. We but follow the body of the patent and the instructions of 
the patentée when in the claim we give to the term "the rolls" the 
définition of the patent. "A, B, C are rolls mounted in housings, D, 
D, and provided with the usual coupling and adjusting mechanism." 
To give "the rolls" of the claim the meaning of the roll string, B, 
which transmits power to laterally shift the carriage" is to fly in the 
face of the meaning given that term in the body of the patent. Wore- 
over, it will be noted that in describing and lettering the device the 
power transmitting mechanism is described not as the rolls, but as 
"transmitting shafts" on one part of which the rolls are placed. Take, 
for example, patent Fig. 2. The shaft, E, which transmits power to 
the feed-rollers, is not only so lettered at the left of the figure, but 
its lettering is carried through not one, but two, stands of rolls, and 
is placed at the extrême right of the fàgure. So, also, in the case of 
shaft, E', which transmits power to laterally move the carriage, not 
only is such shaft made to extend clear through the rolls, and the let- 
tering placed at both ends, but in speaking of it as the power trans- 
mitting agency there is absolutely no mention made of the fact that a 
string of rolls is located upon it, or, indeed, any mention made of rolls. 
The significance of roll omission or référence thereto in describing 
the carriage moving mechanism warrants its citation : "On the shaft, 
E', is mounted a wheel, V, which meshes into wheels, V, V, on shafts, 
W, W, which are provided with couplings or clutches, X, X. The 
shafts, W, W, hâve also mounted upon them wheels, a, b, which are 
arranged to be smtted through the médium of rods, c, and lever, d, 
for the purpose of bringing the wheels, a, b, at will, into gear with the 
bevel-wheels, e, on the shaft, f, on which are mounted wheels, g, which 
mesh into racks, h, h, attached to the lifts and side-moving mechan- 
ism." We hâve, then, th€ fact that the patentée has in the body of the 
patent defined the term "the rolls" not as meaning a power transmit- 
ting device, but what is cornmonly meant by the term, viz., "rolls 
mounted in housings, and provided with the usual coupling and ad- 
justing mechanism." Such defined, ordinary meaning can be given said 
term in the claim. The patentées hâve also specified in the patent 
their "means for laterally shifting said carriage and roUer frame" 
without mention or inclusion of the rolls therein. Such meaning can 
be awarded that élément in construing the claim. It would, therefore, 
seem neither necessary nor just that the term "rolls" in the claim 
118 F.— 38 



594 ; , 118 FBDERAIi REPORTEE. 

should be bftld to be "mieans for laterallyshifting said carriage and 
roHer fraiïie," and that by construction there should be injected into the 
term::''r<alls" a meanirig at variance with its use and définition in the 
patçnt, :an<4 that the means for latéral shifting should hâve injected 
intôiit an élément functionless in itself, and which the patentée, by his 
omission to mention, had not made a named or needful élément. 
Such a nafrOw, technical, .and unwarranted limitation of this claim, 
which it niust be remembered is for a single carriage, would allow a 
gross infringer to escape iinfringement by extending shafts E and E' 
direct to. an engine, instead of pa,ssing through the médium of rolls, 
functionleSs, as rolls, to carry power to the carriage and feed-roUers. 
We cannot join in thus stripping of patent protection this novel and 
useful carriage. There is; nothing in the claim which demands such 
judicial annihilation of property rights. The invention of the carriage 
embodied in this claim is one of merit. There is nothing in the prior 
art or in the language of the clairii itself to make this forced, narrow, 
and unnatural construction imperative. Using the terms in their or- 
dinaî;y;meaning, we give to it a construction in accord with the sub- 
stantial çharacter of the invention, disclosed for the first time in this 
patent.. This construction gives to the term "rolls" its ordinary 
meaning, ànd does not include in it the "means for laterally shifting 
said carriàige." The latter is a separate, individual élément of the 
conibination, and should be treated as such. 

We next sèek the meaning bf the claim term "a roller-frame * * * 
pivdted at its outer end." The respondent contends that any pivoting 
which is not at the extrême outer end ôf the table avoids the claim. 
The spécifications as originally filed made no mention of a pivoted 
table. On September 22, 1 885, the patent was rejected without action 
on ils merits, the office saying, "Action on the merits of the case must 
await proper amendments."' On March 20, 1886, it was again re- 
jected, the office saying, "Action on the merits must await proper 
amendment.''i, In this latter rejection the attention of the patentée 
was' called to the lack of description of thé table, viz. : 

"The aëscrl'ption of thle table Is Incomplète. Nothing is glven as to the 
coBstruetion of iKefeed' table Itself, how it moves lateFally, whether the 
racks, h, are attacljed to the table, what the table trayels or Is carried on, 
whether It is plvotêdat Its rç^r, or where, or what." - 

It will be noticed the.ofSce ma,de no requirement as to pivoting at 
thequter end. Its inquiry qnly : suggested possible pivoting (not at 
the outer end), byt at its re^r. ; And it was specifically inquired hovv 
theroller frame, while being' lifted, could be moyed laterally. Its in- 
quiry was: "By what mechanism- is it that the lifting mechanism is 
connected tO the table so that the latter may move laterally, yet be 
operated upon in any position by this lifting mechanism?" In other 
wordS, the office could not understand'how a table could be lifted 
vertically and raoved laterally at once. An answer to its last question 
solved both inquiries. The amendment stated: 

"Ulïe chalhs, j, are connçcted at thelr extremities to a horizontal bar, 5, 
sa-^d connection belng made outslde of the llmit of the latéral movement of 
the ctfrriage, T. Inasmuçh as the Inner énd of said carriage only resta upon 
said bar, the carriage can move f réely ànd laterally relative thereto when 
pot^^er is iiBpàrted to the chains, j, j, thè bars, 5, 5, wlll be elevated, and cor- 



BEISLIN V. CARNEGIE STEEL CO. 595 

respondingly elevate the Inner end of each carriage, T; the shaft, 4, consti- 
tutlng a pivotai bearing for each carriage." 

It is clear from the context that this language was used to explain 
the capacity of the frame to be lifted and moved laterally at the same 
time, and that freedom of the inner end of the frame to move up and 
along was the subject of the paragraph. That it could move along 
was shown in that it rested on the cross-bar. That it could move 
up with the raised bar was shown by the fact it was pivoted. In the 
Century Dictionary the word "outer" is defined as "opposed to inner." 
We think it is in this sensé it is used in the claim. The inner end is 
free to move, the outer end is pivoted; and, thus constructed, they 
form a frame functionally fulfilUng the claim élément, "devices for in- 
clining said roUer-frame on its pivot, so as to vary the feed of the lat- 
ter to the roUs." It would, therefore, seem that the phrase "pivoted 
at its outer end" is not a limitation to make the extrême tip of the 
outer end the sole place of pivoting, but rather a descriptive word, 
showing a table pivoted so far from the inner end as to allow such an 
angle of inclination to such inner end of the roller-frame that, in the 
language of the claim, it will "vary the feed of the latter to the rolls." 

About the year the respondent began to install the devices 

complained of, and used them for rolling structural iron. No account 
is given of the origin of the idea. We are simply told the designs 
were prepared by its mechanical engineers. Whether there is any 
connection between that fact and the fact that the attention of several 
of its officiais had been called to the Brislin and Vinnac carriage does 
not appear, and is a matter of no moment. The carriage was already 
in opération at the works of the Wheatland Iron Company at Wheat- 
land, Pa. Shortly after the patent was granted, that company ex- 
amined it, took a license, and placed it in its mills at Wheatland, 
where it was successfully used for the manufacture of skelp iron for 
pipes. It will be noted that in the device constructed under this 
license the Wheatland Company substituted a rod and lever arrange- 
ment for the chain and bar roller-frame lifting device of the patent. 
They also pivoted their roller-frame some distance from its outer end. 
Thèse facts are not unimportant, as showing that practical iron men — 
"those skilled in the art," to whom the patent was addressed — made 
changes in mechanical détails of construction and power application, 
and that such changes were not regarded as departing from the scope 
of the patent. The carriage installed by the respondent was placed on 
two lines of tracks parallel to the axis of two stands of three-high 
rolls adjoining each other. Therein we hâve in a rolling mill the first 
specified éléments of the first claim, viz., "rolls," an "a carriage." 
On this carriage is pivoted "a. roller-frame." In its 23-inch mill, the 
roller-frame is pivoted very near the rear end, as will be seen from the 
testimony, which we quote in full. Ritchey, a workman at the mill, 
was asked : 

"Q. What kjnd of tables are used on tliis 23-inch mill? A. Traveling feed 
tables. Q. How many of thèse traveling feed tables are used on this 23-inch 
mill. A. Two; one on each side of the rolls. Q. How are they made to 
travel? A. By means of electric power on the tables. Q. Are thèse tables 
raised and lowered at one end? A. They are raised and lowered at the front 
end by means of a hinge at the back or rear end. Q. Are botb of thèse tables 
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hinged at their rear end? A. Yes, sir. Q. About liow far îs the hinge lo- 
cated from the extrême rear or outer end? A. I sliould judge from 2 to 3 
feet." 

Duncan, a roUer on the 23-inch mill, testified to the same effect: 

"Q. How do they handle the métal at présent on this 23-lnch mill? A. By 
travellng tables. Q. Are thèse tables adapted to travel from one set of rolls 
to another? A. Yes, sir. Q. How do they do such traveling? A. By means 
of electricity on the table. Q. How are thèse tables raised and lowered from 
one roll pass to another? A. By hydraulic cylinder on one end of the table. 
Q. Please state whether or not thèse tables are pivoted, and, if sa, where? 
A. They are. close to the outer end." 

On cross-examination on this point his testimony was : 

"Q As a matter of fa et, none of the tilting tables at Homestead are pivoted 
direetiy at thelr outer ends; this is correct. Is It not? A. Yes." 

McCagtie, a roller employée! on the 23-inch mill, testified on cross- 
examination : 

"Q. At Homestead the 23-inch mill tables are pivoted almost at the middle 
are they not? A. No, sir; they are very near the ends in the 23-ineh mill. 
* • * Q. Is there any advantage of pivoting them at the end instead of 
the middle? A. Yes, it moves quicker. Q, It requires more power, does it 
not, to lift It when it Is at the end? A. Yes. sir; *I believe It does. They 
hâve a large cylinder and plunger connected with it. Q. As a matter of fact, 
none of the tables at the Homestead worki- are pivoted dlrectly at the end, 
but ail of them hâve their pivotai points somewhat removed from the end 
of the table, hâve they not? A. Yes, sir." 

It will thus be seen that the roller-frame of the 23-inch mill is pivot- 
ed 80 near the extrême outer end that thèse witnesses describe it as 
"close to the outer end," "very neai the ends," "two to three feet" 
distant. In the absence of any suggested différence in opération 
secured therehy, it would seem this frame was — in the literalism of 
the daim— "pivoted at its outer end." As to the 33-inch mills, the 
proofs show a similar construction. McCague testifies: 

"Q. Where Is the pivot on the table In the 33-inch min .ocated? A. The 
pivot on one. of the tables Is very near the outer eud, and the other is 
near toward the center." 

Duncan says: 

"Q. Are the tables on the 33-Inch mill the same as to opération as those 
on the 23-ineh mill? A. Yes, they operate practically the same. The only 
différence is that one of the tables on the 33-lneh mill has its pivotai point 
about two-thlrds of the way from Its inner end, and located near the outer 
end." 

Ritchey says: 

"Q. About how far from the back end of the table of the 33-Ineh mill (s 
this one table hinged or pivoted that you say is located at the back end 
of the tablé? A. Well, I neiger measured it, but I should judge It would be 
4 or 5 feet; It mlght be a heap less, and then it might be more," 

Clark, an expert witness for complainant is asked : 

"Q. At what point in the length of the défendants roller frame do you flnd 
It is to be pivoted? A. At a point somewhat beyond its center of gravlty. 
ontward, approximately, I should say, about three-fifths of the distance from 
Its inner end." 

The testimony of the respondents does not disclose where the pivot- 
ing is in their machines. Mr. Laureau, their expert, produces a modeJ 
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in court. He does not state from which mill it was modeled. Ob- 
viously, it was not tbe 23-inch mill. In référence to it Mr. Laureau 

says: 

"The feed table is placed upon this frame, and it is suspended at the point 
wliich is not (juite in tlie center, so as to allow the table to tilt downward 
at its inner end against the roU. The overhanging end at the other side of 
the point of suspension is siich as to offer a partial counterbalance for the 
heavjer end toward the roUs." 

When asked, "Do you agrée with the complainants' expert, Mr. 
Clark, that in the défendants' feed tables the roUer frame is pivoted 
'abolit three-fifths of the distance from its inner end,' as compared 
with being pivoted at the outer end in the Brislin and Vinnac feed 
tables," he says, "I tliink that Mr. Clark is substantially correct in his 
statement." The pivoting of thèse frames being at a suiificient dis- 
tance from the inner end to thereby enable the roller frame to vary 
its feed to the roUs, we are of opinion the device embodies the third 
élément, — "a roller frame therefor for feeding to the rolls, and 
pivoted at its outer end." We are also of opinion that the extension 
beyond the pivoting is merely mechanical, nonfunctional, and that suchj 
extended part is one whose présence or absence would not afifect the 
opération of the device. The expert witnesses for respondent hâve 
not attributed to this extension any functional duty. At most, it is 
a mère counterweight or a mechanical aid in handling long beams. 
As we hâve seen, one of them simply says, "The overhanging end at 
the other side of the point of suspension is such as to oiïer a partial 
counterbalance for the heavier end toward the roU." On the other 
hand, the complainants' proof shows that, while this counterbalance 
nécessitâtes less power to raise the inner end, absence thereof makes 
a quicker-acting device. The statement of complainants' expert that 
"the outer end of a frame may be removed, and yet the device remain 
operative," is not denied or questioned. It would, indeed, be a curi- 
ons perversion of the patent law if the respondent's 23-inch mill frame, 
pivoted from two to three feet inward, should be held not to be pivoted 
at its outer end. And, if it fall within the patent, it would seem clear 
that an extension added to such outer end would not avoid infringe- 
ment. "Addition to a patent machine or manufacture," says Walker 
on Patents (page 294, § 347), "does not enable him who makes, uses, 
or sells the patented thing with the addition to avoid the charge of 
infringement. This is true even where the added device facilitâtes 
the working of one of the parts of the patented combination, and this 
makes the latter perform this function with more excellence and 
greater speed." So, in Electric Co. v. La Rue, 139 U. S. 607, 11 Sup. 
Ct. 672, 35 L. IJd. 294, it is said, "Even if the défendant does use the 
rétractable spring in aid of the torsional spring, it could not thereby 
escape the charge of infringement." In référence to the phrase, 
"pivoted at the outer end," Mr. Kennedy, an expert for the re- 
spondent, frankly says, "I think it would be fair to construe this lan- 
guage as prohibiting the pivoting of the table at its outer end." If, 
then, in further prohibition, we remove the pivoting so far from the 
inner end as to allow an angular tilting of the roller-frame "so as to 
vary the feed of the latter to the rolls," such pivoting is at the func- 
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tibnal, if riot the extrême physical, outer end of the frame. If the 
roller-frame isextended beyond this functional outer end, such exten- 
sion beyond is unnecessary, nonfunctional, indiffèrent. As was well 
said in the case of Cahoon v. Ring, i Cliff. 620, Fed. Cas. No. 2,292, 
and repeated in Machine Co. v. Murphy, 97 U. S. 125, 24 L. Ed. 935 : 

"Inquirles of this klnd are often attended with difflculty- but If speci.'il 
attention: îs given to such portions of a given device as really does the viork 
so as not to give undue importance to the other parts of the same, which are 
used only as a convenient mode of constrncting the entlre device, the difli- 
culty attendlng the investigation will be greatly diminished, if not entirely 
overcome." 

As we bave seen, the éléments of a laterally moving carnage and 
a rollef-frame pivoted thereon are the combining, co-operating fact- 
ors constifuting the novel çombination of this claim. The remain- 
ing éléments, wliile essential in çombination, are purely mechanical, 
In that they simply vitalize or utilize the capacity of the çombina- 
tion table! l'he éléments, "means for laterally shifting said carriage 
and rollér-frames," ând "devices for inclining the roller-frame on its 
pivot," are mechanical expédients to carry power to the table to 
operate it. Neither the meàns to shift the carriage nor the device 
to incline the roller-frame, which are used by thèse patentées, are 
made the subjects of individual claims. We cannot well see how 
they could hâve been. The élévation of the Brislin-Vinnac table is 
by the use of an independent individual mechanism. Raising a table 
in this way was no novelty. Fritz raised his tables by hydraulic 
cylinders; Slade raised his by hydraulic engines; while Wellman 
showed the use was optional of either a steam or a hydraulic cylinder 
for that purpose. So, also, Brislin and Vinnac utilized roll-conveyed 
power as their means of laterally shifting their carriage and pro- 
pelling their feed-roller. There was no novelty in their going to 
the rolls for power. As we hâve seen, Lewis, to propel his feed- 
rollers, took power from a main shaft, which also propelled the 
rolls, while Saylor took direct from the rolls the power to both 
laterally and vertically move his horizontal table. This is conceded 
by the respondents. Its expert, Mr. Laureau, says : 

"The relation of the Saylor device to claims 1 and 2 of the Brislin and 
Vinnac patent is very close, and, with the single exception that the Saylor 
tables are not pivoted at their enter ends, the claims alluded to are an exact 
description of the Saylor table. There is the same çombination of rolls, car- 
rlages, roller-frame, means for laterally shifting carriage, and devices for al- 
lowing the roller-frame to deliver metaj. to both upper and lower passes. 
• * ♦ The Saylor device Is theref ore substantlally the same as the Brislin 
and Vinnac device." 

It will thus be seen the novelty of Brislin and Vinnac's çombina- 
tion lay not in their commonplace means and devices for transmit- 
ting, but in the novel çombination table they operated by, such power. 
It would, therefore, seem the patentées in their claim for this car- 
riage were not restricted to the exact means and devices for power 
transmission they used, but were entitled to include ail existing me- 
chanical équivalents therefor as fairly within the scope of "means 
for laterally shifting said carriage and roller-frame" and "devices 
for inclining the roller-frame on its pivot." We bave seen the re- 
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spondents use the combination of a carriage and tlie roller-frame 
pivoted thereon ; that they place it on tracks parallel to roUs, and to 
that extent hâve availed themselves thereof to secure the advantage 
of the combination shown in the claim. It remains, therefore, to 
inquire whether in the use of means to laterally shift and devices to 
incline the roller-frame they so obtain power as to avoid the claim. 
Brislin and Vinnac used an independent cylinder, and transmitted 
power through chaiiis, pulleys, and bar to the front end of the table, 
which was then raised by power and depressed by gravity. In 
accord with a well-recognized engineering principle that the most 
direct application of power is the best, the respondents placed a 
hydraulic cylinder on their carriage directly over the front end of 
the roUer frame, and raise it by power and depress it by gravity. 
This was but the use of a common, ordinary power source in a well- 
known manner. Slade had shown to the rolling art that the engine 
to furnish power in moving could be placed on the shifting carriage. 
It therefore seems to us that the respondents' device for raising the 
front end of their roller-frame is a mechanical équivalent of the 
complainants', and that it accomplished the same purpose in sub- 
stantially the same way. Indeed, the mechanical construction used 
by respondents is conceded by Mr. Laureau to hâve been used years 
before by Sauvage on his stationary pivoted table. Speaking of that 
table, he says : 

"As compared with the Brislin and Vinnac patent, this apparatus shows 
a feed table pivoted at Its inner end, * » * the vertical motion of its 
front end being given by a cylinder which pulls. * * * In défendants 
table I find that it Is pivoted, and that it moves up and down in the same 
manner as the table described in the French patent in évidence." 

The fact that in complainants' device the raising chains are con- 
nected, and the roller-frames rise simultaneously on both sides of the 
rolls, while the respondents' roller-frame opérâtes independently, and 
without référence to the carriage on the other side of the rolls, 
makes no différence, so far as this claim is concerned. The first 
claim, as we hâve seen, is for a single carriage, and the device is not 
one for raising roller-frames on both sides of the rolls, but for "in- 
clining said roller-frame on its pivot." In the Brislin and Vinnac 
device the power. to laterally shift the carriage is obtained from a 
roll shaft through gears and shafting as is also their feed-roUers' 
propelling power through another such roll shaft. The device is 
such that the power is conveyed at the same time to each of the 
carriages on either side of the rolls. The respondent makes a direct 
application of power. By means of an extension telescopic pipe they 
carry steam from an outside supply to the carriage, and place thereon 
an engme, which moves the carriage and also propels the feed-rollers. 
If we are influenced by form and led by appearance, we can see a 
wide différence between complainants' and respondent's device. If 
we measure by substance, we find them substantially the same. The 
patentées were roUers, and the rolling part of the problem — and that 
was the vital part — they solved successfully and on the lines which 
ail roll-beam mills hâve followed. They were . not engineers, and, 
while their device was operative, as we hâve seen at Wheatland, it 
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requires no spécial mechanical kilowledge to see wherein their ap- 
pliances for furnishing power to their carriage were crude, and af- 
forded roora for considérable improvement In that regard we may 
quote with approval Robinson on Patents (volume i, p. 185), where 
it is said: "Mechanical perfection is the achievement of the artisan, 
rather than the inventor, and does nothing to develop or to illustrate 
the idea of the invention. Possibilities of greater excellence in shape, 
location, arrangement, material, or adjustment do not afïect the fact 
that the inventor has produced a practically operative means, and ail 
such possibilities are legally embraced in what the inventor already 
has accomplished. Nor is it necessary that the invention, as a means, 
should be incapable of further improvement by the exercise of ad- 
ditional inventive skill. If it accomplishes the end desired, it is 
perfected invention, although some newly generated idea, or some 
better mode of application, may reach the same end, and in a more 
perfect manner. It is enough that the inventor has devised a means, 
has put hîs thoughts into practical and useful form, and placed where 
the public can at once employ it," — and refer to Sessions v. Romadka, 
145 U. S. 29, 12 Sup. Ct. 799, 36 L. Ed. 609; The Téléphone Cases, 
126 U. S. I, 8 Sup. Ct. 778, 31 L. Ed. 863; Independent Electric Co. 
V. Jefïrey Mfg. Co. (C. C.) 76 Fed. 991. The mechanical changes 
made by the respondents, while extensive in appearance, hâve left 
unchanged the gist of the combination in the flexible table adapted 
to latéral atid vertical shift. That remains precisely as Brislin and 
Vinnac concejved it. To the layman thèse changes seem radical. 
Not so ta the engineer. Mr. Kennedy, respondents' expert, when 
asked whè'thér it was not vi^ithin the province of a skilled engineer 
to take the Brislin and Vinnac device, and adapt it to independent 
operatidn, said, "It would be very eàsy to take the Brislin and 
Vinnac patent and adapt it to get this independent opération." 
Speaking bf a date a few months later than Brislin and Vinnac's pat- 
ent, but steveral years before the respondent's alleged infringing 
device was built, he said: 

"It havlng been old and well known to every one in the slightest degree 
familiar ■w'îth mechanical subjects to use motors mounted on movlng ma- 
chines as a -vrell-known mechanical équivalent to fixed motors attached to 
thèse machines by suitable connection, such a substitution could not, In my 
opinion, In volve any Invention whatever." 

Summing his views on the relation of fixed and movable motors, 
he says : > 

"It would lie utterly absurd to thlhk of there being any invention in- 
volved in sv)l)s,tltutlng a motor mounted pn a moving mechanism for a fixed 
one, adapted to àraw it along by Interposed connections, or vice versa. The 
interchangeability of thèse deyiçes waS as apparent and well known as that 
of cogwheels ànd bànd puUeys. Which déviée Is better to use for any pur- 
pose Is slmply a matter of ordinary judgment." 

So also, Mr. Lareau, speaking of the substitution in another pat- 
ented device of the self-contained movable motors for the stationary 
mechanism; of the Brishn and Vinnac carriage, says: 

"The application of the motors as shown In the said patent was simply 
the substitution àî a simple and well-kuown mechanical appliance for a more 
complicated intervening device to communicate motion. The application of 
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motors directly to the objeet to be movcd was a thing so common at that 
time that mère ordlnary mechanieal skill was suflicient to make the substitu- 
tion." 

It is thus apparent on tespondents' own showing that in substi- 
tuting movable for fixed motors they were simply bringing to beat, 
in their use ot Brislin and Vinnac's carriage, plain, well-known en- 
gineering practice. In seeking compactness ol plant and direct ap- 
plication of power, their engineers did not revolutionize, — did not 
change the table proper; they simply foUowed the Unes of modem 
installation in order to use it. As Mr. Laureau says, "Practice had 
led to the récognition of the fact that, the nearer the motor was 
placed to the work to be performed, the more economicaily could 
this work be donc." It will therefore be seen that the diijference 
between the mechanieal roUer of Brislin and Vinnac and that of re- 
spondent does not lie in the carriage proper. That essential fea- 
ture is the same, pivoted laterally and vertically working in both 
structures. The différence lies in the means used to apply operative 
power to the carriage by a change and substitution of power trans- 
mitting devices. When trained engineers tell us that the inter- 
changeability of such devices was apparent, and that which shall be 
used was simply a matter of ordinary judgment, it must be apparent 
that when thèse patentées, in compliance with the statutory obliga- 
tion, chose one of many well-known methods to operate their table, 
they did not empower an infringer to take the other weil-understood 
alternative methods, and use them to avoid their invention. After 
full considération, we hâve concluded the first claim of this patent 
is infringed, and that it should be so held. 

In view of what has been said, the remaining points require but 
brief notice. The second claim calls for a combination of carriages 
on each side of the rolls, and embodies devices for "simultaneously" 
inclining the roUer-frames of the two. The simple answer to this 
claim is that respondent has no such device. It employs no device 
for doing that which is made an élément of this particular claim, viz., 
"simultaneously inclming said roUer-frame." The élément of com- 
pulsory simultaneity is hère made an élément of a device to operate 
both carriages. This the respondent does not do. As to the Hanley 
and Richey patent, we are of opinion that the défense of invalidity 
because cf nonpatenability must be upheld. It consists simply of the 
substitution on a Brislin and Vinnac carriage of movable motors of 
various kinds for the fixed motors shown in the Brislin and Vinnac 
patent. This substitution to form a combination with such a table 
was, in our judgment, a mère engineering problem, and involved no 
inventive faculty. We hâve already quoted in part the language of 
Messrs. Kennedy and Laureau to emphasize our view of what was 
mvoived in a similar substitution made by the respondents. Their 
testimony was given upon the question of the validity of the Hanley 
and Kichey patent. We agrée with their conclusions, and content 
ourselves by hère embodying them as expressive of our views. Mr. 
Kennedy says : 

"It having been old and well known to every one in the slightest degree 
familiar with meclianical subjects to use motors mounted on moving ma- 
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chlûes as a well-known mechanieal équivalent to flxed motors attached to 
thèse macMheô by isultable connections, such a substitution at the time men- 
tioned could net, in my opinion, involre any Invention wliatever. For in- 
stance, it was customary at the time to operate traveling crânes, the motions 
belngtraiismltted frt«n fixed motors bi^ meâna of cords or chains, the operator 
remalning at one spot, as well as to operate slmilar crânes by means of 
motors jnounted on the crâne and traveling wlth It, the operator at the same 
time beiiig, carried on a platform attached to the crâne, tUe advantage of tliis 
construction being that tlie operator traveling with the crâne was in bettor 
position to see bis work and place his crâne properly tlian he could possibly 
be it he reitoained in one flxed location. Thls Is precisely the same advantage. 
and the only advantage, that is gained by thé Hanley and Kichey construc- 
tion, as copipjared with the construction of the type of the Brislin and Virmac. 
There are, of course, other advantages in the Hanley and Richey, as de- 
scribed, ovèr the Brislin and Vlnnac, but thèse are due to better detailed 
design, ahd nôt inhérent In the type of machine." 

Mr. Ivaiu'reàu says: 

"Such a substitution as the date of application of the Hanley and Eichey 
patent woùld certainly not hâve involved an invention. The application of the 
motors ajSf 'sKoijfti In the said patent was simply the substitution of simpler 
and well'knQwn mechanieal appliances for a more complicated Intervening 
devlee to cpmmunicate motion. The application of motors directly to the 
object to be movéd was a thing so common at that time that mère ordinary 
mechanieal skill was sufflcient to make the substitution. It was within the 
reaCh oï every one versed in the art, and It had been [donc?] so often that 
the application did not call the inventive faculty in réquisition." 

Let a décree be drawn in accord with the views expressed in this 
opinion. 



MOaRB V. SCHAW et al. 
(Circuit Court, N. D. Oallfomia. August 25, 1902.) 
, No. 12,955. 

1. Patents— Invention— Utilitt op Device. 

A combinatlon of old éléments Into a rna'chine for rlvetlng the cir- 
cumferehtlal seam in pipe-llne work whlch aceomplishes several times 
as mnch work in a given time as any meehanism before In use, and re- 
quires less expensive labpr to operate It, constitutes patentable invention. 

2. Bame— Anticipation— Devick Rplatinq to Différent Art. 

A device relating to a différent art, and not adapted to perform the 
functions of a patented machine, is not an anticipation of such machine. 
8. Same— Infkinobment— Holding Dbvick fok Riveters. 

The Moore patent. No. 622,251, for a holding device for riveting pipe, 
was not anticipated, and discloses patentable invention. Claims 5 and 
also held Infringed. 

In Equity. Suit for infringement of letters patent No. 622,251, for 
a holding device for riveters, issued to Robert S. Moore, April 4, 
1899. O" fi"*l hearing. 

N. A. Acker and Wm. F. Booth, for complainant. 

John J. Scriyner and James L. Hopkins, for défendants. 

MORROW, Circuit Judge. In this suit the complainant seeks to 
enjoin the défendants from making, using, or selling a holding device 
for riveters embracing the invention described in letters patent of the 
United States No. 622,251, granted to the complainant on April 4, 
1899. The défendants are charged with infringing the rights of the 
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complainant accruing under said letters patent, to the complainant's 
damage. The défendants deny generally the charges of the bill of 
complaint, and as matter of défense aver that the complainant's patent 
is void for want of invention and by reason of anticipation, and that 
they hâve not infringed. 

From the spécifications of complainant's patent ît appears that the 
dcvice in question is intended for use in connection with the riveting 
of circumferential seams of pipe sections, tubes, or cylinders generally, 
and designed more especiahy for use in "line-pipe riveting," — riveting 
the pipe when the pipe is in the ditch. The inventor says in the spé- 
cification : 

"Heretofore tlie riveting or joining togetber of pipe sections has been ac- 
complished eitber by hand or by the use of heavy and coraplicated power 
déviées, which head or upset the rivets by pressure exerted thereon. The 
ob.leetion to the former method of riveting is that the work is necessarily 
slow, and the rivets are not uniformly driven; and, again, it requires the 
employaient of expert riveters, while by the use of the power mechanism 
the pressure upon the inuer wall of the pipe is so great that unless heavy 
and strong external devices be employed to compensate for such pressure the 
pipe is liable to be damaged by the undue strain to which it is subjected. 
Tlie main object of my invention is to provide a simple, comiiaratively light, 
and inexpensive holding device by means of which the pneumatic or other 
tool may be employed for the driving, heading, or upsettiug of the hot or cold 
rivets during the riveting of the pipe sections; the device being so constructed 
that it may be easily and quickly moved along the Une of piping, or from 
one section to another, and adjusted to the rivet holes of the sections in order 
that the riveter may be brought into alignment therewith, and be permitted 
free movement the entire circumference of the pipe sections. ïhe holding 
device comprises an annular frame adapted to embrace the entire circum- 
ference or a part diameter of the pipe section, combined with a tool-holder 
either movable upon the frame, so as to traverse the circumference of the 
pipe, or it may be rigid therewith, and the frame movably secured around the 
pipe section. Hence, broadly stated, the invention may be said to comprise 
an 'annular frame' (by which expression I wish to be understood as meaning 
a frame embracing the entire circumference of the pipe section) either 
rigidly or movably connected or supported transversely to the length of the 
pipe Une, in connection with a tool-holder mounted upon and carried by the 
frame. By the use of the présent holding device I am not only enabled to 
reduce the cost incident to the riveting of pipe sections, by dispensing with 
the necessity as to the employment of skilled or expert riveters, but ail the 
riveting required to properly join or unité the pipe sections may be quickly 
performed while the pipe is in position wlthin the trench, and the rivets driven 
at the rate of about flfteen hundred or more per day, and more perfectly 
than they can be driven by hand, as is usual in this class of work. As the 
rivets may be driven at any distance from the end of the pipe, it allows ail 
the pipe sections to be assembled and temporarily joined in the ditch or 
trench, and each section permanently riveted as the work progresses." 

The device is particularly described in the foUowing spécification, 
with références to the drawings accompanying : 

"The holding device comprises a frame preferably consisting of two plates 
or rings, BBi, Figs. 1 and 2, which are eomposcd of distinct sections joined 
together by bolts, a. Thèse plates or rings are designed to loosely embrace 
or encompass the pipe sections, one restlng upon each section o( the pipe a 
short distance from the other. 

"The ring sections of the annular frame that encircle the pipe sections 
when in place are fastened or held together by means of the lock or cross 
bars, B2, which bars are connected by hinged joint, ai, to one ring of the 
frame, and secured to the other when thrown over by means of the clips, 
a2, hinged to said ring, which clips fit over the free end of the cross-bars, Bî, 
Fig. 2. Each bar Is formed with a depending lug, b, whieh engages the 
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inner face of one of the rings of the annular fràme, so as to hold the frame 
rings a given distance apart. 

"Inasmuch as the end of one pipe section flts •wlthln that of the other 
sectiOll an even or unbrokeb surface Is Impossible. Consequently it is re- 
qulred that means be provlded to adjust one frame section to the other, so 
as to sçcure horizontal alignment and to hold the rings against displacenient 
after being properly aligned to each other and to the cireumferential rivet 
holes of the pipe sections. To aceomplish this, each section of the frame 
is formed with a downwardly extending bracket or support, 1, through which 
worlîs a serew-threaded boit, 2, carrying at its lower end a foot, 3. This foot 
rests upon the pipe section of the respective rings, and either ring is raised 
or lowered by simply turning the hand-wheel, 4, so as to move the screw- 
rod Inward or outward. This form of adjusting mechanism is preferred 
where the frame Is a rlgid one, owlng to its simplicity, although any other 
suitable adjusting devlce may be employed for this purpose. 

"By préférence the annular frame Is formed of channel Iron, and between 
the rings composing the frame is fitted to move the slide tool-holdlng blocls, 
O, whlch block Is formed with the side grooves, bi, so the edges thereof em- 
brace the upper and lower faces of the rings, B Bi, Pigs. 2, 3, and 9. This 
slide-black is provlded with a vertical central opening, b», within which is 
fltted the cylinder, Oi, carrying the pneumatic hammer or riveter. C», which 
when the annular frame Is properly adjusted upon the pipe sections is in line 
with or çentered to the rivet holes of the pipe. In order to permit free cir- 
eumferential movement of the sHde holding-block carrying the riveter, the 
same Is connected by tie-rods, D Di, to the sleeves, d di. which sieeves in 
turn are connected to the sleeve, d2, by tie-rods, D2 Ds. Through sleeve, d, 
is fltted axle, e, carrying roUs, ei, and within sleeve, di, works axie, e^, 
carrying rolls, es, whlle through sleeve, d^, works axle, f, carrying the larger 
rolls, E. Each of the roUers, ei, e», and E. works upon the periphery of the 
rings composing the annular frame, and while answering to hold the sliding 
tool-holding block in position also assists In moving the same around the 
frame, Owlng to the weight of the riveter, it is neoessary that a counter- 
poise or eounterweight be employed to assist the operator in holding the 
slide-block and riveter in proper position. This is aecomplished by making 
the rolls, B, of such size that the weight thereof will approximately equalize 
that of the slIde-block and riveting-tool comblned. Hence only slight pressure 
is necessary to enable the operator to move the slide-block the entire circum- 
ference of the pipe sections, as required, to head or upset the rivets in order 
to rivet-Joint the pipe sections. 

"When riveting Is done from the outside, it is necessary that the workman 
inside the pipe be provlded with an anvil or take-hold for the rivet, so as to 
hold the rivet In place whlle being headed or upset by the riveter. In the 
présent case I make employment of an ordinary pneumatic holder or take- 
hold, El, whlch Works In the «suai cyllnder, Es, monnted upon the support, 
E8. This support Is provlded at its opposite end with a head, fi, which rests 
against the inner wall of the pipe at a point opposite to the rivet being headed 
or upset. By means of this support the workman is relleved of ail strain in- 
cident to the holding of the rivet whlle being headed by the riveter. If the 
riveting is to be done from the inside of the pipe, the position of the holder 
or take-hold and riveter wlll be reversed; that is, the riveter will be attached 
to the support, Es, and the holder or take-hold fltted within the slide-block or 
tool-holder, C. It Is thus obvions that It Is immaterial whether the riveting 
be done from the outside or inside of the pipe. 

"The air necessary to operate the riveter and the rivet-holder or take^ 
hold, which serves as an anvil, Is conveyed from an air-compressing apparatu 
located at point convenient to the Une of work by means of the flexible pipes, 
F El, the inlet of air to the respective tools being controlled by the cocks, 
f2 fs. 

"Inasmuch as the pneumatic riveter and rlvet-holdlng tool are well known 
and their opération and construction perfectly understood by those familiar 
with such tools, a spécifie description thereof is believed unnecessary in the 
présent application, as they form no part of my invention, which relates to 
déviées designed to permit the use of such tools In connection with the 
work of riveting. 
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"Elgldity Is seeured at the bottom of the rings composlng the annular frame 
In order to prevent spreadlng by rivetlng to the depending brackets, 1, of 
opposing ring sections a cross-tie plate, g, Figs. 1 and 3. Thèse cross-tie 
plates not only hold the rings of the frame an equidistance apart, but give 
firmness to the annular frame at its base, while the hinged lock bars or 
rods, B2, secure the same at the top. Each cross-tie plate Is provlded wlth a 
central opening, gi, through which fits a plug, g2, which plug is used to assist 
In aligning the frame or centering the same to the rivet holes. 

"By référence to Figs. 4, 5, and 6 a modification of the holding device is 
lUustrated. In thls case the annular frame Is composed of two flexible bands 
or cinctures, F2, preferably composed of a séries of hnks carrying roUs, f^i. 
Each band or chaln encircles the pipe sections, and the free end of each is 
connected to a tool-holding block. Fa, by means of bands or rods, F*. Tliis 
constitutes a flexible frame, which is adapted to be moved the clrcumference 
of the pipe sections as the work of rivetlng progresses, to this extent diftering 
from the frame set forth in Fig. 1 of the drawings, which Is a flxed one, and 
upon which the tool-holding block moves. Where the frame is a rlgld one, 
the slack of the slide tool-holding block may be compensated for by means 
of the turn-bolt. G, introduced in the tie-rod. Di, Fig. 1, while in case chains 
be employed the tension may be regulated by taking out or putting in a link 
or by any suitable tension regulating device. 



606: 118 FEDERAL RBi^pRTER. 

"Fig. 4 illustrâtes the rîveter, held in the slide-block in order to rivet out- 
side of the pipe, while in Fig. 6 tlie riveter is lllustrated Inside of the pipe 
and the holder or take-hoid as heing carried by the tool-holder or slide- 
bloclf." 

The Opération of the device is described as follows : 

"In the: opération of rlveting or joining the ends of pipe sections when the 
worli is done from the outside, an operator inside of the pipe receives a hot 
rivet handed him from the outside through an opening formed in the pipe. 
The rivet is then placed in the take-hoid, and the air-inlet cock opened, so 
that the take-hoid is forced outward, and the hot rivet k flrmly held in the 
rivet-hold of the pipe sections. After the rivet is in place the o'perator on the 
outside opens the air-inlet cock of the riveter or rlveting tool, so as to operate 
the hammer, and cause the heading or upsetting of the rivet, which projects 
through the tivet hole. Upon the completion of the riveting or heading of 
one rivet, the operator inside the pipe receives another rivet, which is placed 
and held In the next rivet hole, and the operator upon the outside moves or 
advanees the sjide-bloek or tool-holder to place the riveting tool over such hole. 
The opération of heading or riveting is the same as that just described, which 
continués the entire circumference of the pipe, or until ail the rivet holes of 
the circutoferential seam hâve been closed. As the tool-holder approaches 
one of the lock-bars, the same is released to permit the holder to move past 
the bar, after which the same is refàstened. 

"Inasmuch as the présent Invention is -designed for use in connection with 
the rlveting of the circumferential seam of pipe section and not the longitudinal 
seam, It is not necessary that space be left below and around the pipe its 
entire lehgth in ordèr to fit the apparatus thereto, but only sufficient room or 
space be left at tlie end of the section to permit adjustment of the parts 
and allow the outside operator to pass around the pipe to guide and advance 
the rlveting tool as the work progresses. Upon the completion of the riveting 
of one circumferential seam the apparatus Is taken apart and carried forward 
and adjusted around the pipe section for the riveting of the next circum- 
ferential seam, the operator inside of the pipe llkewise moving forward." 

The défendants défend this action upon the usual grounds that the 
combinatioij described in the patent was merely the product of me- 
chanical skiil, and not the resuit of the exercise of the inventive faculty, 
and that they hâve not used the combination. The claims of the pat- 
ent sued upon in this case are known in law as "combination claims." 
A combination daim is one which takes various mechanical éléments 
and joins them together in such a way as to make an operative mech- 
anism, the action of which is produced by the joint action of ail the 
mechanical iClements in the combination. The letters patent are prima 
facie évidence of the novelty of the invention. The invention de- 
scribed in the patent in suit relates to means whereby the work of pipe- 
line riveting is facilitated ; to means whereby the hand riveting form- 
erly used for such work is dispensed with, and the employment of 
skilled or expert riveters in connection with such work rendered un- 
necessary. The complainânt contends that the invention was the re- 
suit of successfully solving the problem of providing a device for use 
in connection with the work of pipe-line riveting, so constructed as 
to obtain certain results. Thèse results were: To reduce the cost 
incident to the work of pipe-line riveting ; to permit the work of rivet- 
ing a circumferential seam to be accomplished mechanically instead of 
by hand, as formerly; to dispense with the employment of expert 
riveters jn connection with the riveting of the circumferential seam in 
pipe-line work ; to enable the rivets to be uniformly driven or headed ; 
and to facilitate the work of riveting the circumferential seam of pipe- 
line work. Ail of thèse results appear to hâve been accomplished by 
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the complainant's device, and in the art of riveting it is certainly a new 
and useful resuit to produce a device which will accomplish several 
times as much work in a given time as any mechanism before in use, 
and requiring less expensive labor to operate it; and the adaptation 
of old éléments to this new use required, in my judgment, the exercise 
of the inventive faculty. 

In Willcox & Gibbs Sewing Mach. Co. v. Merrow Mach. Co., 35 
C. C. A. 269, 93 Fed. 206, the patents declared upon were for devices 
in sewing machines. The circuit court there found from the proofs 
in the case that prior to complainant's machine the practical work of 
such machines (over seam machines) was not more than 1,000 stitches 
per minute, while by complainant's machine more than 2,000 stitches 
could be made. The circuit court of appeals for the Second circui 
commenting upon thèse proofs, said, at page 272, 35 C. C. A., and 
page 209, 93 Fed. : 

"When the Increase of speed is so great as It appears to be in this instance, 
and that, too, in an art where increase of speed (efflciency being preserved) is 
of such practical importance, we are disposed to consider the changes in parts 
and arrangement of parts as showing meritorious invention." 

A new combination of old éléments by which an old resuit is ob- 
tained in a more facile, economical, and efihcient way may be protected 
by patent. Thortison v. Bank, 3 C. C. A. 518, 53 Fed. 250, 252; Na- 
tional Hollow Brake Beam Co. v. Interchangeable Brake Eeam Co., 
45 C. C. A. 544, 106 Fed. 693, 707; Kinloch Tel. Co. v. Western Elec- 
tric Co., 51 C. C. A. 369, 113 Fed. 659, 665 ; Seymour v. Osborne, 11 
Wall. 516, 542, 20 L. Ed. 33; Gould v. Rees, 15 Wall. 187, 189, 21 
L. Ed. 39. 

The claim of anticipation is based upon prior patents, and is met by 
the objection that the inventions approaching more nearly to the de- 
vice described in the claims of the patent involved in this suit relate to 
a différent art. For example, the patent granted to Daniel O'Neil, 
dated February 9, 1895, numbered 534,572, is for an apparatus for 
caulking joints of pipe and mains, and has no relation to the art of 
pipe-line riveting, the invention now under considération. The pat- 
ents introduced relating to pipe riveting relate also to a difïerent meth- 
od of practicing the art. "A machine or combination which is not 
designed by its maker, nor actually used, nor apparently adapted to 
perform the functions of a patented machine or combination, but which 
is discovered in a remote art, and was used under radically différent 
conditions to perform another fupction, neither anticipâtes nor hmits 
the scope of the patent." Ansonia Brass & Copper Co. v. Electrical 
Supply Co., 144 U. S. II, 18, 12 Sup. Ct. 601, 36 L. Ed. 327; Topliiï 
v. ToplifiE, 145 U. S. 166, 12 Sup. Ct. 825, 36 L. Ed. 658 ; Potts & Co. 
V. Creager, 155 U. S. 597, 608, 15 Sup. Ct. 194, 39 L. Ed. 275; West- 
inghouse Air-Brake Co. v. New York Air-Brake Co. (C. C.) 59 Fed. 
581, 590. Under thèse authorities, it is clear that the complainant's 
device amounts to invention, and is entitled to the protection of the 
law. 

Witb respect to the défense that the défendants hâve not used the 
combination, it is contended by the complainant that the device in use 
by the défendants infringes claims S and 6 of his patent. Those claims 
read as follows : 
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"Ç>) The combinatlpn wltb a pipe-riveter of an annular frame composed of 
IMépêdent members, each member of whlch comprises a séries of sections 
unlted together, and of a tool-holding block secured to aad carried by sald 
ïrame, sald blocb adapted to be moved over the boles to be riveted so as to 
place the tool carried thereby In vertical alignment tlierewîth. 

"(6) In a holding deviee for use in connection wlth riveting the circum- 
ferèntial seam of pipe sections, the combination wlth the rigld annular frame, 
of devlces for attaching the same to the pipe to be riveted, of a tool-holding 
block secured on and carried by thé frame, said block adapted to be moved 
aroUnd the pipe seam, and of a tool-supporter located inside the pipe." 

As it is not a particular principle in mechanics or the discovery of 
new éléments that comprises the invention herein, but rather the ar- 
rangement of old éléments, whereby mcans is provided for effecting 
a much more useful resuit than before produced in the same line of 
work, an infringing deviee must necessarily contain the same arrange- 
ment of parts, or so nearly the same, as to be practically identical in 
opération and resuit with the original deviee. A safe rule for guidance 
in such cases is that a deviee which would anticipate if earlier, infringes 
if later: 

The deviee used by the défendants, which is charged to infringe that 
of the cpmplainant, is illustrât ed by the following drawing: 
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This drawing shows an annular frame, consisting of two members, 
B B^, which lie one on each side of the circumferential Une of rivet 
holes. Thèse members are independent, and composed of independent 
sections. They are united by cross-plates, B'', and by the tool-hold- 
ing block, C, and when so united form a rigid frame. The tool-hold- 
ing block is secured to the annular frame, and carried by it around the 
pipe, thereby enabhng the tool-holding block to be placed in vertical 
alignment with the holes to be riveted, successively. There also ap- 
pears a tool-supporter located inside the pipe. AU the éléments of 
claims 5 and 6 of complainant's patent are thus présent, and in prac- 
tically the same arrangement for opération, except that the iUustration 
does not show any devices for attaching the annular frame to the pipe 
to be riveted. From the testimony, however, it appears that the hinge 
opposite the take-hold or holding-on device, together with the bolts 
in the tool-holding block, are used for attaching the machine to the 
pipe. It appears to the court that the défendants' device is not only 
functionally the same as that of the complainant, but that it reaches 
the resuit by substantially the same or similar means, and, as the in- 
vention of the complainant is contained- in the means devised for 
operating the riveting tools, the use of such means by others is in- 
fringement. Westinghpuse v. Boyden Power-Brake Co., 170 U. S. 
537. 569. 18 Sup. Ct. 707, 42 L. Ed. 1136. 

For the reasons hère stated, let a decree be entered in favor of the 
complainant. 



VICTOR TALKING MACH. CO. et al. v. THE FAIB. 

(Circuit Court, N. D. Illinois, N. D. November 15, 1902.) 

1. Patents— Suit for Inpringbmbnt— Effbct op Absolutb Salk of Patkht- 
ED Article. 

The manufacturer of a patented article, who makes an absolute sale 
thereof to a jobber, wlthout réservation or condition, so far as relates 
to Its sale by the jobber, eànnot, by a notice placed thereon, impose re- 
strictions upon Its sale to the public by a retail dealer, so as to render 
bim and ail users subject to suit for Infringement of the patent in case 
It is sold for less than a fixed prlce. If he bas any remedy for the viola- 
tion of such conditions, it Is upon the alleged contract, and not by a suit 
In a fédéral court for Infringement. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Horace Pettit and Peirce & Fisher, for complainant. 
Walter H. Chamberlain, for défendant. 

KOHLSAAT, District Judge. On or about April 18, 1902, com- 
plainant the Victor Talking Machine Company sold one of its pat- 
ented talking machines, numbered 23,157, to a jobber. The jobber 
took the machine subject to the légal effect of certain conditions, 
to wit, those contained in a certain printed notice fastened upon said 
machine, which reads as foUows: 

"This machine, which is registered on our books, No. 23,157, Is llcensed by 

ns for sale and use only -nhen sold to the public at a prlce not less than 

$25. No license Is granted to use this machine when sold at a less priée. 

Any sale or use of this machine when sold In violation of this condition. wUi 
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be'consraaïefl'as an Infringemept ofoirr United States patent under wWeh 
tWsinàohlne and iGcords iised in cOîweçtion therewlth are constructed, and 
all.jp^ptie^rBO sellJnç9p.HSl9g thls, machine contrary to tbe terms of tlils 
lî^^nse :WllVl>e treateda^lnfringéts bf said patents, and will render them- 
seltefe 'Hftbie to suit and' damage?. ïtils license is good only so long as this 
label aid'the above-noted registeredmimber remain uponthe machine, and 
erasiiresj or remoTals of thls label ■çflll be construed as a violation of tlie 
llceûse.-, A;purcliase is an acceptance of tliese, conditions. Ail rights revert 
to the undersigned in tbe evërit of any violation. 

' "Victor Talking Machine Co. 

"Mareh Ist; 1802." 

Of thisjjiotiçe the jpibber was àdvised. Thé jobber sold the same 
to the dçfçndapt herein, who tocktiie same charged with such notice. 
The del^dant subsequentiy adveçtisèd and sold said machine for $i8, 
withouti any authority, f rom compl^înant so to dp, and, it is alleged, in 
violation, p the terms aind conditions of the said requirement. 

Coraplaiiiants charge that the transactiori amounted simply to a 
license, «ijOfi, condition,, viz., a limited license, and not to an absolute 
sale, ,3^4 .thfiii» by rea,sori of the. sale of said machine at less than $25, 
défendit beçame an i^ifringer. On the other hand, the défendant in- 
sists tha,t tlie sale, a.s originally made, was an absolute sale of the 
machinei aiid that, if the complainant has any remedy, it grows out 
of the cdntract. The suit is for infringement of complainant's pat- 
ent. "'O -U,:V 

In support of îts right to maintain such a proceeding, complainant 
cites Bernent v. Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 

, which was a case taken by writ of error to the suprême court. 

It was brought originally in the courts of New York, and, of course, 
could not, baye involved any question of infringement of a patent. 
Justice Péckham, speaking for the court, said fhat the only fédéral 
question raised in the r«cord was as to the so-called Sherman act. 
It; was in fact a suit on the contract of license which the New York 
court of ; appeals took ' jurisdiction ôî, àhd which w'as affirmed by 
the suprême court. Moreover, that case grew out of a license to 
manufaclureèind sell the patented articles in manufacturing and sell- 
ing hàrrôws, and nO attempt was thèreby made to bind purchasers 
from the licensee. 

Complainant also cites Heaton-Peninsular Bùtton Fastener Co. 
V. Eurêka Specialty Co., 25 C. C. A. 267, jj Fed. 2§8, 35 E. R. A. 
728, decided by the circuit court of appeals for the Sixth circuit. 
In that case the facts were briefly as follows, viz. : Complainant sold 
a patented machine for fastening buttons to shoes. Affixed to the 
machine was a métal plate inscribed : 

"Condition of Sale. 
"Thig i^aphine is sold and purchased to use only with fasteners made by 
the PeninsUlar Novelty Oompany, to whom the title to said machine imme- 
diately retèrts upon violation of this contract df sale." 

The défendant, the manufacturer of rival fasten.ers, was held to 
be a contributory infringer. The court held that only a limited 
right to the use of the machine was granted, i. e., in connection with 
complair^ant's' fasteners. This case carries the law very far, but it 
is decided upori circumstances which do not exist in the case at bar. 
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The suprême court, in Bernent v. Harrow Co., quotes from this 
opinion with approval an extract bearing on the gênerai control a 
patentée has over iiis patent. No référence is made to tlie matter 
decided in that case, so tliat the décision of the court of appeals 
cannot be held to bave been approved by the suprême court as to 
tlie point before us. 

In the case of Phonograph Co. v. Kaufmann (C. C.) 105 Fed. 960, 
défendant was held to the terms of an agreement made by a dummy 
for hini. The sale was a fraud upon the complainant, and the dis- 
trict judge entertained a bill for infringement. The published opin- 
ion of the learned judge does not recite the terms of the so-called 
jobber's agreement. In the absence of this, I am unable to say how 
far that case bears upon the one at bar. 

In the case of Phonograph Co. v. Pike (C. C.) 116 Fed. 863, the 
complainant sold the machines to a jobber, requiring him to make 
no sales to dealers who would not sign an agreement governing the 
sale of the machines, or to those on the suspended list of manufac- 
turers. The jobber sold to défendant without taking such agree- 
ment from him. The court held défendant to be an infringer by 
reason of the jobber's violation of the agreement, and conséquent 
annulment of the license. 

Thèse latter cases are those nearest in point for the complainant. 
Whether or not they correctly express the law in those cases need 
not be discussed hère. They do not apply to the facts of the prés- 
ent case. In the case of Wilson v. Sandford, 10 How. 99, 13 L. Ed. 
344, défendant was licensed to use a certain patented machine on 
payment of $1,400, — $250 in cash, and the balance in installments, for 
which notes were taken, — "and if said notes, or either of them, be 
not punctually paid, * * * then ail and singular the rights here- 
by granted are to revert to the said Wilson, who shall be reinvested 
in the same manher as if this license had not béen made." Default 
was made, and a bill fîled to déclare a forfeiture and for injunction. 
The court held the remedy to be upon the contract, and not cogni- 
zable in the fédéral court, as affecting a patent. In this connection the 
language of the suprême court in Keeler v. Folding-BedCo., 157 U. 
S., at page 666, 15 Sup. Gt., at page 741, and 39 L,. Ed. 848, is sig- 
niiicant : 

"Whether a patentée may proteet himself and bis assigns by spécial con- 
tracts brought home to the purchasers is not a question before us, and iipou 
■whieh we express no opinion.' ' ït is, however, obvions that such a question 
•wonld arise as a question of contract, and not as one under the inhérent 
meaning and effect of the patent laws." 

The court was then discussing the émancipation of an article from 
subjection of the patent covering the same. 

There Can be no doubt that a patentée can convey the whole or 
part of a patent or a patented article. But can he make a completed 
sale of a completed article, so that the title vests absolutely in the 
purchaser, and afterward become reinvested with the title to that 
spécifie article? The notice, by its terms, binds only the person who 
sells to the public and the purchaser at such sale. The jobber took 
an absolute title. There was no limitation upon him as to price or 
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othervi^isé. Is ît possible for a vèndor to reserve a limitation to at- 
tach after a sale absolute? l'dô' not think so. The patented article 
bas passed, by the sale to the jobber, entirely out of the domain of 
patent, and cannot again be brought within that domain. If com- 
plainant bas any remedy, it is upon the alleged contract. This court 
is without jurisdiction in the premises. 

The demurrer is sustâined and the bill dismissed for want of juris- 
diction. 



JENNINGS V. MENAUGH et al. 

(Circuit Court, D. Indlana. November 15, 1902.) 

NP> 9,952. 

1. Fbdekax. Courts— Kioht to Takb Dépositions— uistakce from Place of 
Trial. 

■W^hether a witness Uyes «t a greater distance than 100 miles from the 
place of holding a fédéral court, so as to authorize the taking of his 
déposition for use in a civil cause depending thereln, under Kev. St. § 
863 [U. S. Cômp. St. p. 661], 18 to be determined by taking the ordinary, 
usual, and shortest route of public travel, and not by the distance in a 
straight Une. 

At Law. On motion to suppress dépositions, 

William V, Rooker, for plaintifif. 

Asa EUiott, S. H. Mitchell, and C. C. Hadley, for défendants. 

BAKER, District Judge. The plaintiff has moved the court to sup- 
press the dépositions of sOme 30 witnesses of the défendants on the 
ground that each witness lives within 100 miles of the place of triai. 
It is shown in support of the motion that each witness lives within less 
than 1 00. miles pf the place of trial, measured by a direct line. It is 
shôwn in opposition theretp, and it was conceded on the hearing of the 
motion, that ëach of said withessès, by the ordinary, usual, and shortest 
route of jiublic travel, lives at least i-^o miles from the place of trial. 

Section 863, Rev. St. U. S., in force since September 24, 1789 [U. S. 
Comp. St. 190I, p. 661], providés "that the testimony of any witness 
may be taken in any civil cause depending in a district or circuit 
court of the United States de bene esse when the witness lives at a 
greater distance from the place of trial than one hundred miles." 

Section 876, Rev. St. U. S. [IJ. S. Comp. St. 1991, p. 667], in force 
since Mardi 2, 1793, provides that "subpœnas for witnesses who are 
required to attend a court of the United States in any district may run 
into any other district: prpvided, that in civil cases, the witnesses 
living oùt of the district in whiçh the court is held do not live at a 
greater distance than one hùndred miles from thé place of holding the 
same." 

The question for décision is, how is the distance from the place of 
résidencé'éb the place of trial to be measured ? By a straight line from 
the one place to the other, or by the ordinary, usual, and shortest route 
of public travel ? In my opinion, the distance is to be determined fay 

H 1. See Dépositions, vol. 16, Cent. Dig. § 27, 
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the ordinary, usual, and shortest route of public travel, and not by a 
mathematically straight line between the place of résidence and the 
place of trial. This was held to be the true rule te be applied in such 
cases in Ex parte Beebees, 2 Wall. Jr. 127, Fed. Cas. No. 1,220, where 
Mr. Justice Grier, sitting at the circuit, said: "The court must, of 
course, hâve regard to the actual distance by the usual routes, and not 
the imaginary rules assumed for the benefit of mail contractors." In 
Fost. Fed. Prac, on page 638, § 286, the rule is laid down in thèse 
words: "Whether a witness résides more than one hundred miles 
from the place of trial is to be determined by the actual distance by 
usual routes." In Re Foster, 44 Vt. 570, construing a state statute, 
the suprême court of that state said : "It was made a prominent point 
in the argument that the déposition could not be lawfuUy taken, be- 
cause the relator did not réside more than thirty miles from the place 
of trial. In the opinion of the court, the distance, as afifecting the right 
to take and use the déposition of a witness, is to be computed upon 
the way of usual travel from one point to the other, namely, the rési- 
dence of the witness and the place of trial." The suprême court of the 
state of New York, in the case of Smith v. Ingraham, 7 Cow. 419, 
where the question arose as to the rule of allowing service on agents 
where the attorneys do not réside within 40 miles of each other, held 
that "distance" in the rule means by the usually traveled road. 

This rule for the détermination of the distance between the place 
of résidence and the place of trial seems to me to be the only reason- 
able one, and, in my opinion, it ought to be applied in determining a 
party's right to take the déposition of a witness. The fact, if it be a 
fact, that a witness may be compelled by subpœna to attend the court 
where he résides within the district at a greater distance than 100 
miles is not influential in determining the party's right to take the 
déposition of the witness instead of compelling his attendance. Nor 
does the fact, if it be a fact, that a witness living within the district, 
and mdlire than 100 miles from the place of trial, who has been sub- 
pœnaed and compelled to attend, may be entitled to his fées for travel 
for a greater distance than 100 miles, afïect the construction of section 
863, touching the right of parties to take the dépositions of witnesses. 

For thèse reasons the motion to suppress the dépositions of wit- 
nesses, on the ground that their places of résidence, measured by a 
mathematically straight line, are severally less than 100 miles from the 
place of trial, will be overruled. So ordered. The plaintifif is given 
an exception. 



INTERSTATE TOMMEROE COMMISSION v. LOUISVILLE & N. E. 00. et al. 

(Circuit Court, S. D. Georgia, E. D. ,TuIy 1, 1902.) 

1. Carriers— Suit to Bnfohcb Ordbhs or Interstate Commerce Commission— 
Bdkubn of Proof. 

The conclusions of ttie interstate commerce commissiou, based upou its 
flndings o£ fact that charges made by a railroad company are unjust and 
unreasonable or unlawfully dlscriminating, are presumed to be well 
founded and correct, and in a suit to enforce its orders the bui'den rests 
tipon the company to show them to be en-oneous. 
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8. SaMB— DiSCRIMINATIOK IN RaTES. 

Conceding that a railroad company may, to a reasonable estent, so 
adjust its rates as to promote Its bwn Interest by favorlng and building 
up a seaport on its own Une at the expense of another on a rival road, 
it eannot, with tbat purpose, adopt rates unreasonable in themselves. 
nor whloh are unduly preférential to its own port and unduly prejudiclal 
to the other or to the putiilc; and rates tipon prbducts shipped from 
points on its Une where theré Is no compétition, whlch are so grossly dis- 
criminating as to be prohibitOry of shipments to thé latter place, whioh 
affords the better market, aiîoptèd for the purpose of compelling the ship- 
ment of such products in the opposite direction to its own port, are un- 
lawfulj not only as upduly disçriminating between the two cities, but as 
making a discrimination Injurioug to the public. 
8. SaMe. ■ . 

Thé Eàct that a railroad Une operated as a part oî a large railway 
System, considered 1 as a séparate road, fàils to pay expenses, does not 
justif y the charging of unjust and unreasonable rates nor undue dis- 
crimination in rates. 

4. Bame— Intebstatb Commerce Commission— Jdrtsdiction. 

An adrahced raté of freight on certain articles, filed with the Interstate 
coïiïmefce commission, and put into effect pending a hearing before the 
i commission on the iîegalîty of the rate previously in force, is properly 
before the commission for considération on such hearing. 

5. Same— Joint THRonaè P.^te— Several Responsibilitt dp Companies. 

Tbë making of a through rate on Interstate shipnients by the joint 
action of Connecting' railroads is the act of eftch, and brings each within 
the soope of the Interstate commerce act, and renders it respousible for 
such rate, wlthout regard to the proportion thereof received for its own 
service. , 

6 SAME— IJNBPASPNABLK AND DlgCRIMINATING RaTES— EVIDEKCK CONSIDERED. 

Eyldeiice ekamiiiéd, atid Tteld to sustain the ftndings and conclusions oî 
the Interstate commerce commission that rates chargea on through ship- 
ments of naval stores and uncompressed cottou from points on the Pensa - 
cola & Atlantic Division of the Louisville & Nashville Railroad to Sa- 
vannah were In violation of sections 1 and 3 of the Interstate commerce 
act, aSbelng both unjust and unreasonable in themselves and unduly 
discSimiîiating. 

In Equity. Suit tp enforce orders of the interstate commence com- 
i mission. , 

L. A. Shàver and William, W. Gordon, Jr., for the commission. 
Ed Baxter, for respondents. 

S PEER, District Judge. The interstate commerce commission 
brought this proceeding; against the Eouisville & Nashville Railroad 
Company, the Florida Central & Peninsular Railroad, and the Savan- 
nah, Florida & Western Railway Company. An injunction is sought 
to' restrain the collection of certain rates exacted on shipments to 
Savannah of naval stores and uncompressed cotton. Thèse are 
.blanket or group rate^, çnforced uppn shipments of thèse commodi- 
ties from ail points on the Pensacola & Atlantic Division of the 
Louisville & - Nashville properties. The suit originated as follows : 
The Savannah Bureau of Freight and Transportation and nine other 
complainânts, who described themselves as "gênerai merchants, naval 
stores manufacturera, and cotton shippers," made complaint to the 
Comi-Tiissioii against thè défendant 'companies. The complainânts al- 
lège that i they a,nd ail other shippers of cotton and naval stores 
from the points mentioned had been.subjected to undue and unrea- 
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sonable préjudice and disadvantage because of thèse rates. The 
principal ofïender, it is alleged, was the LouisVille & Nashville Rail- 
road Company. The lines of this company begin at Louisville and 
Cincinnati, traverse the states of Kentucky, Tennessee, Alabama, 
and a portion of Florida. At a station known as "Flomaton," in 
South Alabama, its lines diverge, the westward division deflecting 
through Mobile towards New Orléans. A much shorter line, trend- 
ing to the southeastward, reaches the port of Pensacola. At this 
point also begins what is known as the "Pensacola & Atlantic Divi- 
sion." This division reaches the city of Jacksonville through con- 
nection with the lines of the Florida Central & Peninsular Railroad 
Company at a place on thé Chattahoochee called "River Junction." 
Also, at River Junction the Pensacola & Atlantic connects with the 
Savannah, Florida & Western Railroad, which opérâtes a line from 
that point via Bainbridge and Wâycross to the port of Savannah. 
Contributory to the commerce of many states, with terminais at the 
ports of New Orléans, Mobile, Pensacola, and Savannah, ail with 
abundant facilities for deep-sea navigation, the commercial communi- 
ties of thèse cities and the public generally are gravely concerned for 
the legality and fairness of the freight rates thèse great railroads as- 
sess and exact. 

To facilitate a clear understanding of the country and terminal 
points aflfected by this controversy, référence may be made to the 
subjoined diagram: 



•i 



Before the interstate commerce commission ît was complained that 
the freight rates charged upon shipments from stations on the Pensa- 
cola & Atlantic Division to Savannah were unjust and unreasonable 
in themselves; further, that such rates were relatively unjust and 
unreasonable when compared with the rates charged from the same 
stations to Pensacola, Mobile, and New Orléans. Consequently it 
was alleged that the complainants and ail shippers of like situation 
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were subjected to unjust discrimination, and were made to suffer 
undue and unreasonable préjudice and disadvantage ; that this re- 
dounded to undue and unreasQnable préférence and adyantage to the 
mercantile communities of Pensacola, Mobile, and New Orléans, and 
to the Louisville & Nashville Railroad Company. ; The respondents 
appe^riçd before the commission and made answer to the complaint. 
Evidence was taken, and the respondents were heard, Upon con- 
sidération it was found that the respondents were violating sections 
I and 3 of the act ^p regulate commerce. To arrest thèse violations 
the cOïnmission ordered; First. That the respondents should desist 
from charging a rate to Savannah of $3.30 per baie of 500 pounds 
of uncompressed colj^pn from any station on the Pensacola & Atlantic 
Diyisipn aforesaidj, fçr the reason that this rate was deemed unlawful 
uader sections i and 3 of the act. Respondents were further en- 
joined to- desist from charging any other than reasonable, just, and 
lawful compensation for such transportation. Second. The commis- 
sion ordered tha,t , the respondents should desist from charging the 
rate increased from, $2.75 to $3.30 per baie on ^uch shipments from 
the stations mentioned to Savannah, the commission declaring the 
whole of such increase to be unlawful. Third. The commission or- 
dered the respondents to desist from charging from the stations men- 
tioned a rate to Savannah which should exceed by more than 25 
cents per baie of 500, pounds the rate charged at the time over the 
Louisville & Nashville Railroad from the same point of shipment 
to New Orléans. Relative to naval stores the commission ordered 
that respondents should desist from charging on shipments of car- 
load lots of thèse products from the stations above mentioned to 
Savannah a rate of 24J4 cents per 100 pounds of rosin and 38^ cents 
per lop pounds of turpentine. Thèse rates were declared by the 
commission to be unlawful, under sections l and 3 of the act to regu- 
late commerce. Respondents were also ordered to desist from charr 
ging or receiving any other than reasonable, just, and lawful rates 
for such transportation. Second. The commission ordered that the 
Louisville & Nashville Railroad Company desist from charging on 
car-Ioad shipments of rosin from the stations mentioned via River 
Junction to Savannah any higher rate per 100 pounds for its service 
to River Junction than it at the same time charged or received for 
the transportation of car loads of rosin to Pensacola, for approximately 
the same distances. The commission also ordered that the Louis- 
ville & Nashville should desist from charging for its service to River 
Junction any higher rates per 100 pounds on shipments in car loads 
of turpentine from Mossy Head and other westerly stations on the 
Pensacola & Atlantic Division via River Junction to Savannah than 
it contemporaneously cKarged and received for the transportation to 
Pensacola of turpentine, in car loads, for approximately the same dis- 
tances. The commission further ordered that the Louisville & Nash- 
ville Railroad should desist from charging on shipments of turpen- 
tine, in car loads, from stations eàst pf Mossy Head on the Pensacola 
& Atlantic Division via River Junction to Savannah any higher rate 
per 100 pounds for its service to River Junction than 6 cents per 100 
pounds in excess of the rate it had contemporaneously in force for 
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the transportation of turpentine, in car loads, to Pensacola from 
Sneads, the station nearest to River Junction. 

From the report of the commission the foUowing material facts 
appear : It is 259 miles by the Une of the Savannah, Florida & West- 
ern Railway from River Junction to Savannah. Between the same 
points, by the Une of the Florida Central & Peninsular Railroad, 
the distance is 347 miles. From River Jmiction to Mobile is 265 
miles, and to New Orléans 406 miles. The Pensacola & Atlantic 
Railroad was constructed by the joint efforts of the state of Florida, 
the Louisville Sz; Nashville, and the people who live along its Une. 
To aid in its construction, the state conveyed to it nearly 4,000,000 
acres of land. Of this grant over $1,000,000 worth of land lias been 
sold by the Pensacola & Atlantic and the Louisville & NashviUe. 
Considered as an independent Une, the Pensacola & Atlantic is not 
prospérons, but the Louisville & Nashville, operating it since the 
beginning of the year 1885, is both solvent and strong. In 1889 
the latter paid its accrued funded debt obligations and declared a 
dividend of 3J^ per cent, on its stock. It has nearly $55,000,000 of 
stock outstanding. The country served by the Pensacola & Atlantic 
is sparsely settled. There are not 1,000 inhabitants at any town on 
the Une except at Pensacola. It foUows that the trafïïc originating 
along this division is not large. It consists mainly of cotton, naval 
stores, and lumber, some wool, and a few melons. Pensacola is a 
considérable city, and according to the census of 1890 had a popula- 
tion of 11,750. By the same census Savannah shows a population 
of 43,189. Pensacola is an important export market for lumber. 
Savannah is the largest market for naval stores in the world. The 
trade of Pensacola in naval stores is inconsiderable. Since the rates 
complained of went into opération, a very small amount of the rosin 
and turpentine produced along the Pensacola & Atlantic is shipped 
to Savannah. To show the différence in the markets, the commis- 
sion points to the fact that 'in 1896-97 Savannah received 1,505,517 
barrels of naval stores, while Pensacola received about 45,000 bar- 
rels. The term "naval stores" includes rosin, turpentine, products 
of crude turpentine, tar, and rosin oil ; but rosin and turpentine are 
the only products involved in this controversy. There is but one 
grade of turpentine. It is shipped in standard barrels, weighing, 
when fuU, about 420 pounds. There are 15 grades of rosin known 
to the trade. Thèse are designated alphabetically, and also as "win- 
dow glass" and "water white." Rosin is also shipped in barrels, 
and is sold on the basis of what is known to the trade as a weight 
barrel of 280 pounds. The casks actually weigh 450 to 500 pounds 
each. The value of a barrel of rosin dépends upon its grade, the 
highest price being "water white." The priées of the Savannah 
naval stores market control the price of naval stores in aU the mar- 
kets of the United States. At Pensacola the price of turpentine is 
always a half cent less per gaUon, and the price of rosin 10 cents 
less per barrel of 280 pounds, than the daily closing quotations of 
the Savannah market. Eighty per cent, of the naval stores shipped 
to Savannah is exported, and only 20 per cent, is exported from Pen- 
sacola. It foUows that lower export freight rates are obtainable at 
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Savanhah; ihàû in Pénsàcola, and lo'wer rateâ of marine insurance. 
At Pensacola there is only; one firmr dealing in n^v^l stores. It is 
coàtrolled by Jj. P/ Shotfer, a dealer in naval stores at Savannah. 
It is enabled to absolutely control thé market at that place. It takes 
ail the turpentine androsin shipped to Pensacola at a smaller rate 
than the i Savannah nlarket without âny regard, tç the activity of 
the deniand at Savannah. At Pensacola there isf no provision for 
inspecting naval stores. Savannah, on the contrary, has provided 
gaugersî who are swornto the performance of their duty, and who 
act under-bond. It is their duty to ascertain the number of gallons 
in each barrel : of turjïentine, and to detect any adultération. Each 
barrel isialsô éxamined, weighed, and given itg proper grade. There 
is also à aÉtpervisingiihspector appointed by the board of trade upon 
the recûrainéndation of two-thirds ; of the buyers and factors of the 
imval stofea market. At Pensacola the sole firm engaged in the 
business has One of its employés to gauge turpentine and grade 
rosin. AU of ;the receipts are sold to this firm, who ^hip very largely 
to points in the interior* It further appears that the dealers in naval 
stores on the Pensabok & Atlantic Division of the Lotiisville & Nash- 

t ville are dissâtisfied With the résulte of gauging and gra.ding at Pen- 
sacola, and they prêfer tb sell their; product in Savannah. Instances 
to show the, existence of gôod reason for this dissatisfaction are given 

: in the testimony. It appears indegd that on the better grades a 
slight error of, inspection may change the value from lo to 30 cents 
a barrel. The comitiission finds that the grading and inspection at 
•Savannah. lis more likely to be aecurate. The ;Louisville & Nashville 
does ïiot Dwrior control any Une of railroad eratering the city of 
SavannabiHiilts revenues , on east-bound shipments are for the short 
haul to " River Junctîon. The conditions are reyersed as to traffic 

' going westward; A great proportion of the nayal- stores shipped 
from Pensacola &. Atlantic stationiê! fwestward are consigned to in- 
terior points' like liouisyillë, Nashville, i Cincinnati, and Chicago ; and 
it foUows that the Lbuisyiile & NâshviUe secjures a long haul from 
Pehsacpia. It therefdreris strongly interested to hâve this freight 
moved west, to or through Pensacola, rather than east by River 

Junctionto Savannah, and its rates are made to induce a westward 
movementr':' A former agent of the raUroad at a station on the Pen- 
sacola & Atlantic testified that his salary was made to dépend to some 
extént upénlwhether shipntents were sent west or east, and he re- 
ceived a latrger comnaission when the trafïîc was destined west. It 
also appeared that shippers had djfficulty in ascertaining the rates 

■:on shipments tp Savànwah, and ,soUd car loads of rosin and turpen- 
tine were required when the Shipments were destined to that point, 
vvhile mixed. car loads were acceptéd on the west-bound movement. 
Thèse practices, the commission holds, discriminated against ship- 
pers desiringto lise the Savannah market. 

The coinmission also finds that through rates from aU points on 
the Pensacpla&i Atlantic Division to Savannah are blanket or group 
rates, and are , madsi iii connection with the Savannah, Florida & 
Western and tljie Florida Central ;&,Peninsular. The same rate is 
charged; ftom aU shipping stations; on the Pensacola & Atlantic 
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witlicut any regard to tlie distance of the stations from Savannah. 
Wlien the complaint was filed, the rates were 15 cents a hundred 
pounds on rosin and 25 cents on turpentine. Thèse were subse- 
quently withdrawn, but of the rates as modified the Louisville & 
Nashville's share of the through blanket rate to Savannah equals 
its former local rates. It does not seem to be in dispute that this 
réduction of rates to Pensacola and increase of rates to Savannah 
is due to the direct interférence of S. P. Shotter aforesaid. This is 
practically admitted in the argument of respondents' counsel and in 
the testimony of Mr. Shotter himself. The évidence, we think, sup- 
ports thèse findings. River Junction, the eastern terminus of the 
Pensacola & Atlantic, is 259 miles from Savannah, and Pensacola, 
the western terminus, is 420 miles from Savannah. The distance 
from River Junction to Pensacola is seen to be 161 miles. It also 
appears that since 1892 a blanket through rate has been in force 
on ail shipments of naval stores from stations on this road to Savan- 
nah. This rate is 24J4 cents per 100 pounds on rosin, and 383^^ 
cents per loc pounds on turpentine. Thus it appears that the same 
rate is enforced from ail stations on the road, whether the traffic 
originates at Sneads, the station nearest to Savannah, or at Bohemia, 
a station 149 miles farther westward. In this connection the report 
of the commission afïords a table, which clearly shows the preju- 
dicial character of thèse rates against Savannah and in favor of 
Pensacola. A few instances will sufi&ce to make this clear. On a 
shipment of rosin from Sneads to Savannah the Ivouisville & Nash- 
ville would receive 75 cents per barrel for a haul of 6 miles, while 
the Savannah, Florida & Western would receive only 46% cents for 
hauling the same barrel 259 miles. In other words, the Louisville 
& Nashville would receive nearly double the price for a 6-mile haul 
that the Savannah, Florida & Western or the Florida Central & 
Peninsular would receive for a haul of, respectively, 259 miles or 347 
miles, if the shipment is via Jacksonville. On a shipment to Pen- 
sacola, however, from the same station, there is a vast différence. 
Sneads is only 6 miles from River Junction, but it is 155 miles to 
Pensacola, and the total charge made by the Louisville & Nashville 
for the long haul is only 47^^ cents per barrel. Thus it is seen that 
the Savannah shipment, for a transportation of 6 miles, is mulcted 
nearly twice as much as the Pensacola shipment for a distance of 155 
miles. The discrimination is made more surprising when we con- 
sider that Bohemia is 6 miles from Pensacola, and Sneads is 6 miles 
from River Junction. On a west-bound shipment from Bohemia to 
Pensacola the rate is 25 cents per barrel, on an east-bound ship- 
ment from Sneads to River Junction the rate is 75 cents per barrel. 
From De Funiak Springs, which is about half way betwefti Pensa- 
cola and River Junction, the Louisville & Nashville will transport 
rosin to Pensacola for 714 cents per 100 pounds, but charges 15 cents 
per 100 pounds for a haul the same distance to River Junction. From 
Cottondale, for a 35-mile haul of a shipment on the way to Savan- 
nah, the Louisville & Nashville charges more than the Plant System 
exacts for a 293-mile haul to Savannah from the same place. In 
thorough démonstration of the excessive and prejudicial character 
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QÎ -thèse rates .afTorded by the investigations of the commission, the 
ÇQUrt is îurnished with a table of local rates over the Plant System 
covering 290 local stations. The distance of thèse stations to Savan- 
nah vary from 265 to 452 miles. The average distance is 358j4 miles. 
The rates fixed vary from 10 to 18 cents on rosin and from 15 to 27 
cents on turpentine. The distances from Pensacola & Atlantic sta- 
tions to Savannah vary from 265 to 414 miles, the average being 339^^^ 
miles, and the blanket through rates from ail thèse stations are 24^;^ 
cents on rosin and 38^*^ cents on turpentine. In the one instance we 
hâve local rates which are generally higher than through rates. In the 
latter we hâve through rates which are universally more libéral. In 
the former we hâve the greater average distance, in the latter the less. 
Yet the maximum charge of the Plant System to Savannah is 18 cents 
and the Louisville & Nashville 38^^ cents per hundred pounds. The 
unreasonable character of thèse rates may be illustrated by another 
fact which appears in the évidence. It is 813 miles from River Junc- 
tion to Louisville, Ky. It is only 259 miles to Savannah. And yet 
the highest rate from any Pensacola & Atlantic station to Louisville 
is 23^ cents on rosin and 30 cents on turpentine, while the Savannah 
blanket rate, as we hâve seen, is 24^^^ ^^ rosin and 38^^ on turpentine. 
Thus it appears that, while the distance from the farthest point on the 
Pensacola & Atlantic to Louisville is double the distance from the 
farthest point on the same road to Savannah, yet the Savannah rates, 
in proportion to distance, are more than double the rates to Louisville. 
It is obvious from thèse facts, and from the othermeans and expédi- 
ents resorted to to compel a westward rather than an eastward ship- 
ment of freight originating along its Une, that the Louisville & Nash- 
ville has established a prohibitory tariff against shippers to Savannah. 
Whatever may be the wish of the shipper or the interest of the com- 
munity at large, thèse rates compel the transportation of ail the 
products of 161 miles of road to Pensacola, and, since there is but one 
dealer in naval stores at the latter point, this misuse of its franchises 
by this povverful railroad enables that person to enjpy an absolute and 
injurions monopojy of naval stores in that portion of the county tribu- 
tary to 161 miles of this road,— ra road constructed, as we hâve seen, 
for the gênerai welfare, largely by individual sacrifice and the aid of 
the State. 

The rates on uncompressed cotton, also the subject of animadversion 
àiid order by the commission, are not less prejudicial to the shipper 
than to the port of Savannah. Pensacola is not in any sensé a cotton 
market. Savannah ranks among the fîrst cotton ports in the world. 
Thèse are Galvestqn,; Iview Orléans, and Savannah. The rates imposed 
by the Louisville & Nashville on shipments from stations on the Pen- 
sacQla &%\tlantic Division to New Orléans and Savannah are blanket 
rates, or group rates, to both markets. At the date of the complaint 
the rate from Pensacola & Atlantic stations to New Orléans was $2.50 
a baie, and to Savannah $2,75 a baie. In September, 1897, while the 
complaint was pending, the Savannah rate was raised from $2.75 a 
baie to $3.30 a baie, and no advance was made on the New Orléans 
rate. Consequently, the Savannah rate is 80 cents a baie higher than 
the New Orléans rate.' At the time of the advance the rate of $2.75 
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per baie to Savannah had been in force for nine years, and appears to 
hâve been, as found by the commission, a reasonable, fair, and re- 
munerative rate. There was no change of conditions. The sole rea- 
son assigned by the trafïïc manager of the LouisviUe & Nashville for 
the increase of rate was that the lines from River Junction to Savan- 
nah desired to secure more revenue for the transportation of cotton. 
Ont of a rate of $2.75 the lines east of River Junction received $1, and 
the LouisviUe & Nashville received for the haul to River Junction 
$1.75 a baie. It does not appear, therefore, that the désire for the 
increase of revenue was confined to the connections of the LouisviUe 
& Nashville. This is plain from the fact that, while the average haul 
of the LouisviUe & Nashville to River Junction is 8oJ^ miles, that 
Company demanded and received $1.75 therefor, while the Connecting 
roads to Savannah received only $1 for a haul of 259 miles. It may 
be true that the increase in rate was not made at the instance of the 
LouisviUe & Nashville, but it is évident enough that the excessive pro- 
portionate charge of that company is responsible for the increase, 
and consequently for the excessive through rate of $3.30 per baie. 
The commission condemns this entire through rate for its excessive 
character. That it is relatively prejudicial to Savannah, and preferen- 
tial in favor of New Orléans, is also true. The average distance from 
stations on the Pensacola & Atlantic Division to Savannah is 339^ 
miles, while the average distance from the same stations to New 
Orléans is 326 miles. This makes the average distance to Savannah 
only i3j^ miles greater, and yet the Savannah rate exceeds the New 
Orléans rate by 80 cents a baie. 

Again, the commission furnishes a tabulated statement which afïords 
much light for the proper détermination of this controversy. This 
shows the rates on uncompressed cotton between numerous points, not 
on the Pensacola & Atlantic, and Savannah and New Orléans, respec- 
tively. The distances vary from 425 miles, from La Grange to New 
Orléans, to 1,173 miles, from River Junction to New York. The rates 
in the tables vary from 45 to 65 cents per 100 pounds, and yet the rate 
from ail stations on the Pensacola & Atlantic to Savannah is 66 cents. 
It is true that some of thèse rates are from compétitive points, but 
many are from strictly local stations like those on the Pensacola & 
Atlantic. It also appears from this table of rates on the principal rail- 
way lines in the cotton région are'materially less than the rates charged 
from Pensacola & Atlantic stations to Savannah. From 22 local sta- 
tions in Alâbama on the LouisviUe & Nashville the distances to New 
Orléans range from 265 miles to 411 miles, the rates range from 50 to 
60 cents. From 19 stations on the Seaboard Air Line, in North Caro- 
lina, South Carolina, and Georgia, the distances to Norfolk range from 
336 to 573 miles, and the rates range from 41 to 49 cents. From 13 
local stations on the Seaboard Air Line in Georgia the distances to 
Wilmington, N. C, range from 267 up to 413 miles, and the rates 
range from 385^ to 48 cents. From ig local stations on the Southern 
Railway in South Carolina, Georgia, Alabama, and Mississippi the 
distances to Norfolk range from 434 miles to 1,054 miles, and the rates 
range from 38 to 61 cents. This comparative statement might be ex- 
tended. In every instance the average distance on the roads last men- 
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tioned to the point' of destination is much greater than the average 
distance from Péilsiacola& Atlantic stations to Savannah, and yet the 
rate is invariably jriuch léss. We find that it costs more to ship cot- 
ton from River Jùhctièn to Savannah, 259 miles, than it does to ship 
cotton from Srieads, a station on thé Pensacola & Atlantic, 6 miles 
from River Junction, to New York, adistance of 1,173 miles, or from 
the most distani point in- Mississsippi to Norfolk, 1,154 miles. 
■ 'îhM facts ascertained by the commission and herein set forth are of 
the highèst sighificance. In the absence of satisfactory reply by the 
respôndtents, they must control the action of the court. The act to 
regulàte' commerce (sections I4 and 16) provides that "the findings of 
fact iii the report of the commission shall be prima facie évidence of 
the màtters therein stated." And it will be observed that the con- 
clusions of the commission upon the fa.cts and the orders based thereon 
hâté èqûal effect. The interstate commerce commission must be re- 
gaMed as an expert tribunal with i*elation to transportation rates. 
Said JUdge Taft, delivèring' the opinion of the circuit court of appeals 
for thé Sixth circuit in the case of East Tennessee, V. & G. R. Co. 
V.' Interstate Commerce Commission : 

"It hàs been suggested tliàt the trafflc managers are much better able, by 
feâsyn of their knowledge and expérience, to fix rates, and to décide what 
difeçriminations are justifled by the circumstanees, than the courts. This ean- 
notbe conceded so far as it relates to the Interstate commerce commission, 
which, by reason of the expérience of Its members in this liiud of controversy, 
and their great opporttmity for full information, is, in a sensé, an expert 
tribunal." 39 C. 0. A. 425, 99 Fed. 64. 

It niay be added that whether the members of the commission be in 
fact expert or btherwise is not open to question, for they are, by sec- 
tion 12 of the act, required to exçcute and enforce its provisions regu- 
lating commerce. In the Case of Interstate Commerce Commission v. 
L,puisville & N. R. Co., 102 Ped. 709, the circuit court of the United 
States for the Southern district of Alabama déclares : 

"The flndlngs of fact in thé report of the Commission arô made by law 
prlina facle évidence of the matters therein stated, and the conclusions of the 
commission, based upon such flndiûgs, are presumed to be weïl founded and 
correct" 

It foltows that the burden is upon the respondents to show the 
erroneoUè character of the commission's findings. A brief inquiry will 
indicaté, [vve think, that this has not been donc. 

As à part of the défense it is contended by the learned counsel for 
the respondents that the rates complained of are justified because 
Pensacola is entitled to rates lower than to Savannah from stations on 
the Péhsacola & Atlantic. This, however, does not meet the com- 
mission's fînding. If Pensacola oiïered ail the advantages to shippers 
that can be obtained in Savannah, the traffic would naturally go to the 
former market, for the reason that it is nearer. But since, on the 
other hand, superior advantages in the way of higher prices, better 
inspection régulations, cheaper export rates, and cheaper marine Insur- 
ance are afïorded at Savannah, thatcity may, in spite of its greater dis- 
tance, expect to receivë a share of the trafKc originating on the Pensa- 
cola & Atlantic road, provided, of course, that the rates to Savannah 
are reasonable as- cofnpàred with the rates to Pensacola. It does not 
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follow that, because the rates to Pensacola would ordinarily be less in 
the aggregate than the rates to Savannah, that the Louisville & Nash- 
ville bas the right to make the latter so much higher and the Pensacola 
rates so much lower as to utterly exclude Savannah from any share of 
the traffic originating in its hne. 

It is further contended against the report of the commission that the 
fact that the Pensacola rates are lower does not establish the unreason- 
ableness of the rates to Savannah. That may be conceded. It has 
been held that: 

"The fact that a rate over a road or Une In one direction Is materially 
highèr than the rate on the same road or Une, and between the same points, 
in the opposite direction, does not, as in the case ot a haul over the same line 
in the same direction, establish prima facie the unréasonableness of the higher 
rate." Duhcan v. Eailroad Oo., 6 Interst. Com. R. 103. 

Where the movement in a certain direction is greatly in excess of 
the movement in another, or where there is a substantial difiference in 
the cost of opération by reason of heavy grades, or because the ton- 
nage runs largely in one direction, it is conceivable that a discrimina- 
tion in rates may not be unreasonable ; but do any of thèse condi- 
tions appear in this case? On the contrary, by the évidence of a 
principal witness for the respondents the contrary is made to appear. 
Mr. Saltmarsh, division superintendent of the Pensacola & Atlantic 
Railway was asked: "Is there any reason why the haul east over 
the Pensacola & Atlantic Division should be more expensive than 
the haul over the division for the same distance west?" He replied: 
"So far as the actual cost of transportation is concerned, perhaps 
not ; but the bulk of our business is southbound, and we hâve empty 
cars coming north. To the extent that this is the case, it would, 
of course, make a différence in the cost of transportation in each 
direction." Surely it cannot w;ith good reason be urged that this 
would justify the tremendous différence in rates of which complaint 
is hère made. Nor is there any other évidence to justify rates so 
preferential to one port and so prejudicial to the other. 

It is, moreover, contended that it is compétent for the Louisville 
& Nashville Railroad Company to advance its own interest to the 
extent of building up a seaport on its own line at the expense of 
another port on a rival line. That this may be donc to a reasonable 
degree may be conceded. It is compétent for a railroad company to 
so adjust its. rates as to promote its légitimité interest, but it cannot, 
with thisi purpose, adopt rates excessive in therpselves, unduly prefer- 
ential to its own port and unduly prejudicial to another port. The 
rate to Savannah is not only excessive, but it isprohibitory. This is 
shown by the testimony taken by the compiission. One witness — 
Mr. W. C. Powell, a commission merchant dealing in naval stores at 
Savannah— testified rosin and turpentine cannot be brought from 
Pensacola & Atlantic stations to Savannah because of the rates 
charged ; that the superior market, the regularity and , fairness of 
grading, superior marine insurance, and the Tike, afïorded by Savan- 
nah, did not amount to enough to overcome the différence in rates. 
Another witness — Mr. J, H. Godwin— testified the rate seemed to be 
prohibitory in an easterly direction, The resuit is, not only to give the 
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inferiér tïiàrket of Pensàcola a moîièpoly, but, as we hâve seen, to give 
the entîre control of that "rnarket to one dealer in naval stores. 

It îs séétled law relative to questions bf this kind that discriminations 
or preferfetlces in rates nîay be justified to safeguard the interest of the 
public. It follows that the contrary proposition is true, — that they 
may nbtbe justified when they injure the interest of the public. The 
rates now in force résult in injury not only to Savannah, but to the 
peoplè along the Pensàcola & Atlantic Râilroad, for it debars them 
from the advantage of two markets for their products, and restricts 
them to one, and that theinferior market, and to a private monopoly 
therci Nor does the fàct that the Pensàcola & Atlantic, considered 
as a separate râilroad, fàils,tb pay its expensès, justify this discrimina- 
tion in rates^ There are^rnany such roads absorbed hy the principal 
railway Systems of the country, and, if this contention were allowable, 
it wbtild,' ina great majorityÔf cases, involving unfair and prejudicial 
rates, efïectûally nullify the Interstate commerce law and the powers of 
the interStaite commerce conitnission. Indeèd, it has been held by the 
suprême court of the United States in Smyth v. Ames, 169 U. S. 544, 
18 Sup. Ct. 433, 42 L. Ed. 819: 

"It cannot tiè admitted that tt râilroad corporation malntalning a liiglivvay 
under the authority of the sfaté may fix its rates with a vlew eolely to Its 
own interest, and ignore the rlghts of the public." 

In the. case of Road Co. v. Sandford, 164 U. S. 596, 597, 17 Sup. Ct. 
205, 41 h. Ed. 560, the same high authority has declared: 

"The public cannot properly be subJected to unreasouable rates in order 
Slmply that the stocltholders may eam dividends. * * • If a corporation 
cannot maintalii sueh a hlghway and earn dividends for stockholders, it is a 
mÎBfortune Jor it, land one whlch the constitution does not require to be 
reçiedied l?y imppçlng unjust ^nrdens upon the public." 

Many othér Goasiderations of less important character are suggested 
iji 'the véry able and extendéd oral and printed argument of the re- 
spondents' ' cOunsel. None of them, however, are deemed of sufficient 
weight tp oyercbîne that prësumptive foirce which the law imparts to 
the fittdings of the commission. The considérations sustaining the 
report of the commission witli regard to Savannah rates on naval 
stores are with the greater force applicable to its ruling with regard to 
rates to SaVanhah on uncompressed cottoii. It is contended by the 
eounsel for thë défendants that the commission hàd no jurisdiction to 
déclare this $3.30 rate unrfeàsônable and excessive, becaùse it was not 
in èfïéct at the tiriaè of thé hearihg before the commission. It is true, 
however, that the respondents advancedthé rate while the case was 
pieïlding before the commission. The a:dvanc'ed rate was filed with the 
commission, and theréforë its attention wâs called to it by the défend- 
ants. A mattef in issue béfore the commission was the cotton rate 
to Savannah, and the légal effect of the commission's findings will 
not be defeated upon a t'echnical objection of this character. Besides, 
Whatever thè defeiidants triight hâve said before the commission, they 
are estopped froiii objectirig to the jurisdiction of this court, because 
in their answer to the tettth paragraph of the bill they dény that the 
rates charged and received by them at the date (January 8, 1900) of 
said order— Exhibit F to the bill — were then or are now in violation of 
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sections i and 3 of the act to regulate commerce, as found by the 
commission in its report and opinion, — Exhibit É hereto attached. 
On this issue évidence has been taken, and the défendants hâve clearly 
submitted to the jurisdiction of this court in respect to the advanced 
cotton rate. 

It may be said generally that in this case the usual plea of compéti- 
tion is neitlaer set up nor available to sustain thèse rates. The dis- 
criminations against Savannah are practically admitted by the re- 
spondents. The sole justification rehed upon is the promotion of the 
interest of the Louisville & Nashville Railroad by building up a nearby 
port, and further by securing the long haul from Pensacola towards 
the northwest. But considérations of this charaçter cannot justify 
rates unreasonable and excessive, in violation of section i of the law. 
Nor can they justify rates unduly prejudicial to one locality and unduly 
preferential to another, in violation of section 3 of the law. Nor has 
a railway company engaged in Interstate and foreign commerce the 
right or authority to enact rates which are actually prohibitory to 
traffic in one direction virithout regard to the wishes of the shippers, 
or the fair opportunity of a community thus prejudiced to promote its 
commercial prosperity. In ail cases it must be regarded as true that 
discriminations ïnade for the purpose of promoting the interests of the 
carrier are subservient to the interests of the gênerai public and to the 
principles of justice in such matters sought to be attained by the pur- 
pose of congress to regulate commerce. It is self-evident that rates 
which would give to producers and manufacturera on the Pensacola 
& Atlantic the compétitive benefit of the Savannah market would be 
more conducive to their business and prosperity than rates which Con- 
fine them to the Pensacola market ; and, while it is true that a carrier 
has the right to exact a fair return for the public utilities it afïords, the 
public is entitled to exact that no more be required of it f or the use of 
such utilities than the services rendered are reasonably worth, and 
where there is a plain and irreconcilable confiict between the interest 
of the public and the interest of the carrier the former must prevail. 

In this case an injunction will be granted against each and ail of the 
respondent companies, so that the order of the commission may be 
enforced. This is made necessary by the fact that the rates to Savan- 
nah, which are declared to be unreasonable and prejudicial, are joint 
through rates of ail the défendants. Such rates must be construed as 
entireties. It foUows, necessarily, that each carrier who is a member 
of the through Une must be regarded as severally as well as jointly 
responsible for the unfair and oppressive rate. While this unfairness 
appears to be attributable to the exactions made by the Louisville & 
Nashville, the other members, by their assent, are joint participants in 
the wrong. Thèse are regularly published rates, in which each of the 
défendants participated, and their proportionate divisions are brought 
about by agreement between themselves. This constitutes "a com- 
mon çontrol, management, or arrangement for a continuons carriage 
or shipment," as defined by section i of the act to regulate commerce, 
and it therefore appears that each of the participating roads are within 
the scope of the act to regulate commerce, and to the extent of its au- 
thority under the control of the Interstate commerce commission. 
118 F.-40 



Loui&yillç & N. R. Go. v. Behliper, 175 U. S,'.662, 20 Sup. Ct. 209, 
44,:Ih:.::iE4 1309; Cincinnati, N.) iQ. & T. P. R. Co- v. Interstate 
Commerce iCqmmission, 162 TJ. S* 192, 193, 16 Sup. Ct. 700, 40 L. Ed. 
935; vTex^S & P. R. Go. V. Same, 162, U. S. 205, 16 Sup. Ct. 666, 
40 L. Ed. 940. 

•We do mot Underestimateithe gjçayity and importance of the interests 
involved in.^tliis controyersjf.. . The record lias been given that anx- 
ious and dfiliber&te Gonsidersition, seemingly appropriate, and which, 
besidesji'jîiîag.iînade neceçsarycby its gfeat volume and complexity. The 
railwj^y%;Q||Our;country haye ;b,ççn aptly said to constitute the arteries 
of |h^ .naffioiial life. The piablic oiÊcial or other person who would 
grudge to them the large raea^ure pf prosperity which their inesti- 
mable services to the country {Réserve is as shortsighted as unpatriotic, 
as parrow as unjust. 'VVhile fhis js true, the mistakes or excesses ot 
zeal oi^^'judgraent on the , part pi, railvvay officiais, mayat times make 
thes§;ya,st eiiterprises, or^iinarijy benevolent, instrumentalities of grave 
private ■yvrong ,ai)d communal in jury. The framers of the constitution, 
thpwgb;iinpans.cious of the iiiidescribable development in the intercom- 
mjjnicatipn of the people, yet "prophétie and prescient of ail the future 
had in; store," provided for çvery contingency when it bestowed upon 
congres? the itersely expressed but elastic power "tp regulate com- 
merce vfi^h foreign nations and among the several states." Gongress 
ha§:|e^ercised this power,'and the righteous orders of the great com- 
mijssiotj :i| îj^s primarily entrusted with the tremendous duty should in 
ail propeiT cages be respectedand enforced by the courts of the country. 
The[iPrganiç:,li^w upon wliich this, power in congress and in the courts 
is ifoqnfii^çî is the sure guaranty to investors in transportation Unes 
against t-he assaults whether of the agrarian or the démagogue, the 
atiarchîsj: or fthe mob. ;;"VV'hilç; on occasion, the railway cpmpany or 
othër cprpqr^tipn may suffer a temporary diminution of revenues from 
an order qÎ thi?,,pharacter,, tjie interest of the public, and in the end 
the interest pf the corporation itself, is conserved. In ail such cases 
the geni^ral welfare must contifol "Salus populi est suprema lex." 
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, ; ,^ .. (Clrwlt Court, S.T>. Gfeorgla, W;. I).:,.,August: IQj ipoi.) 

1,' ©ftEDI-tORS'' 0UftS— ÀBAtBMBNt — El^îBCT 6F BanKBBP*CY' PrOCKBDINGS. 

: ■: mie'jliMfeflloWn Of a fédéral court of equity ,to pi;oceed, to a final de- 

,, orée la p p!^n4ing suit by Judgment creditors, commenced, after the 

returia t)f exécutions nulla bona, tO set àside àllèged tî-audùlent convey- 

*V kittcës by^^ie^aebtor, is nOt affècted by the flllng of à pétition in volun- 

' ■ tary banfcttttJtCy by the' défendant.; 

2:i ^âîMB-^EWDfe'lWJB-^pRESlJMfTlON FROM FAIIiTTHE TO BBOD0OB BOOKS OF BaNK. 

i, ,' ïn a- <!|!e<îltors' ;8uit aèalnst the metnbers of an Jnsolvent banlilng flrm 

, , .ta fiçt aM<?^ ftîlegéd fraudulent transféra of the bank's ,assets, the f allure 

6t aèféiiaan^sï to prodhce the Important books bf the bânk when requlred, 

■ - ' 61" to' âcëdântâfor the same, raisès a presumptlon of fraud, of the most 
' dama#ité '«imracter. 

' , " : i ' i!" ii! :•;. '' :■"> ":: > ' ■ . '. .: r-, — r~—^ ^ ^ ^ — 

î !.. See; (Bantouptçy, vol. 6, Cent, Dig. 8| 289, 651. 



NATIONAL BANK OF THE KEPIJBLIC V. H0BB8, G27 

8. Fraudui.ent Convevances— Appoixtment OF Receiver— Evidence Cok- 

SIDEKBD. 

Evidence examined on an application by complainants In a creditois' 
suit for the appolntment of a receiver, and heM to strongly sustaln the 
allégations of the bill that conveyanees of large amounts of real estate 
by the judgment défendant, the greater part of whicli came into the 
possession of his wife and other relatives, were fraudulent, and made 
witli intent to hinder and delay creditors, and to entitle complainants 
to the appointaient of a receiver for suçh property. 

In Equity. Creditors' bill. On application for appointment of per- 
manent receiver. 

Hall & Wimberly, W. W. Bacon, Jr., and D. H. Pope & Son, 
for complainants. 

Hardeman, Davis, yTurner & Jones, Guerry & Hall, and J. W. 
Walters, for respondents. 

SPEER, District Judge. The questions for détermination hère 
hâve been presentcd in a full hearing upon an application for the 
appointment of a permanent receiver in the above-stated case. The 
case itself was originated by a creditors' bill brought by judgment 
creditors of Richard Hobbs and A. W. Tucker, formerly conducting 
a banking firm under the name of Hobbs & Tucker. The bill is in- 
tended to reach and subject to the judgment debts of the plaintiffs 
certain lands and other assets which it is alleged were fraudulently 
conveyed, and are fraudtilently protected from the liens of said judg- 
ments. 

It is contended by the respondents that the jurisdiction of the 
court to redress the injury complained of has been nullified by the 
bankruptcy act of 1898, and the voluntary pétition in bankruptcy 
fîled by Hobbs & Tucker. Now, it cannot be intelligently denied that 
the court had jurisdiction when the bill was brought. The remedy 
in equity sought is not only the one most usually resorted to by 
creditors holding exécutions with return of nulla bona under similar 
circumstances, but it constitutes the most ancient foundation of 
jurisdiction of equity courts. Bump, Fraud. Conv. § 532, p. 525. 
'The return of nulla bona is conclusive of the fact that the remedy at 
law no longer exists. Jones v. Green, i Wall. 330, 17 L. Ed. 553. 
It is true, moreoyer, that if the contention of defendant's counsel that 
the proceeding hère has abated because of the voluntary pétition in 
bankruptcy is true, it follows that the défendant by his own act ef- 
fectually precludes ail relief in the courts of the United States, and 
the doors of thèse courts are effectually closed to creditors who may 
hâve occasion to apply to them to enforce judgments against fraudu- 
lent transfers by the debtor of his property. However clear the right, 
however glaring the fraud, it is then compétent for a défendant who 
has made fraudulent conveyanees to destroy this valuable power of 
a court of equity, secured to nonresidents by the constitution of the 
United States, by merely filing a voluntary pétition in bankruptcy. 
If this power résides in the debtor, he can exercise it at any stage of 
the case; and, no matter what the court has done, or how far the 
cause has proceeded, the lawfully acquired jurisdiction must be 
relinquished, and the plaintiiïs, at their own expense, denied the bene- 
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fît of the litigation commenced and conducted by thôm. A number 
of cases hâve been cited by respondents' counsel in support of this 
plea in abalémeht, but they are ail cases in which the créditer held 
no judgment or other lien at the time the pétition in bankruptcy 
was fîled. In none of thèse cases had the creditor obtained a judg- 
ment agàinst the bankrupt until after the filing of the pétition, the 
adjudication, and discharge. On the contrary, the précise question 
now before the court has been definitely dccided. In Kimberling v. 
Hartly (C. C.) i Fed. 571, the court held: 

"Judgment, exeetition, and a return of nuUa bona place the judgment 
creditor in a position to assail conveyances made by the judgment debtor 
to defraud hls creditors; and the flling of a bill for that purpose, and the 
service of process in the action, ereate a lien in equity upon the lands de-^ 
scribed in the bill, and entltle the plaintiff to pri(/tity over other creditors. 
The lien thus ereated is not displaeed by the subséquent bankruptcy of the 
judgment debtor, but Is protected by the bankrupt act." 

Again : 

"Where an action Is pendlng In a state court of compétent jurlsdlctlon to 
enforcé à spécifie lien on property of the debtor, the subséquent bankruptcy 
of the debtor does not devest the state court of its jurisdictlon to proceed 
to a final decree In the cause, and exécute the same. The assignée in bank- 
ruptcy may Intervene in sueh action, but the jurisdiction of the state court, 
and the valldlty of its decree, Is not affected by his f allure to do so." 

The court continues : 

"The judgment créditer flled hls bill, had a subpœna served, and thereby 
acquired a lien, before the commencement of proceedings in bankruptcy. 
He did not prove his debt against the estate of the bankrupt, or in any 
manner voluntarlly submit himself to the jurisdiction of the bankrupt court, 
but was allowed to proceed to enforce his lien without objection from that 
court or îts assignée. In this state of the case, the state court had a right, 
and It was Its duty, to proceed with the cause. Its jurisdiction was com- 
plète, and, Its decçee and the title acquired under it are as valid and effectuai 
as if the bankruptcy of the défendant had not intervened." 

The iollowing cases are cited, and fully sustain the ruling of the 
court: Sedgwick V. Menck, 6 Blatchf. 156, Ped. Cas. No. 12,616; 
Clark V. Rist., 3 McLean, 494, Fed. Cas. No. 2,861; In re Davis, i 
Sawy. 260, Bed. Cas. No. 3,620; Goddard v. Weaver, 6 N. B. R. 
440, Fed. Cas. No. 5,495 ; Second Nat. Bank v. National State Bank, 
lô Bush, 367; Davis v. Railroad Co., i Woods, 661, Fed. Cas. No. 
3,648 ; Norton's Assignée v. Boyd, 3 How. 426, 1 1 L. Ed. 664 ; 
Townsend v. Léonard, 3 Dill. 370, Fed. Cas. No. 14,117; Johnson v. 
Bishop, I Woolw. 324, Fed. Cas. No. 7,373; Reed v. Bullington, 
49 Miss. 223; Waller's Lessee v. Best, 3 How. m, li L,. Ed. 518; 
Marshall v. Knox, 16 Wall. 551, 21 L. Ed. 481; Eyster v. Gafï, 91 
U. S. 521, 23 L. Ed. 403. The jurisdiction of the court is complète. 

The allégations of the bill are very comprehensive and, for the 
purposes of the interlocutory decree sought, may be sufficiently gath- 
ered from the discussion following. 

The original complainant is the I^Tational Bank of the Republic of 
New York. The Chicago. Packing & Provision Company of Chicago, 
111., has intervened and joined as complainant; and subsequently the 
Chemical National Bank of New York and Mrs. Annie E. Hamlet, a 
citizen of the same state,:, were also made parties complainant by 
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intervention. The judgments held by thèse complainants aggregate 
$37,966.22, principal and interest, besides costs. No question is made 
as to the validity or regularity of the judgments held by any of the 
complainants, save that of the National Bank of the Republic for 
$5,050 principal, and $2,668.92 interest. This judgment was rendered 
when the défendant Richard Hobbs, who is a member of the bar, 
was sole attorney for the complainant. It is now attacked as void 
on the ground that it was not taken in a proper way. It does not, 
however, appear to be invalid. It appears from the évidence that 
there are judgment debts held by other creditors, which, added to 
the claims of the complainants, principal and interest, amount to about 
$116,000, exclusive of costs of court. The claims held by the com- 
plainants vvere sued to judgment several years ago, — ^that of the 
National Bank of the Republic and the Chicago Packing & Provision 
Company in 1894, of the Chemical National Bank in 1896, and that 
held by Mrs. Annie E. tlamlet in 1897. Proceedings hâve been pend- 
ing to enforce thèse claims in the courts of the state, but hâve been 
met with many causes of delay, which hâve obstructed the efforts of 
complainants, ail of which hâve proved abortive. This is fully set 
out in the testimony of D. H. Pope, one of the counsel for the com- 
plainants, which will be found in the record. This proceeding was 
fîled on the I5th day of June, 1900, and since that time Hobbs & 
Tucker hâve instituted voluntary proceedings to obtain a discharge in 
bankruptcy. Thèse are now pending. Discharges hâve not been 
granted. When the bill was originally presented, Merrel P. Callaway 
was appointed as temporary receiver. That ofificer proceeded with 
great diligence to ascertain and locate the assets of the insolvent 
firm. Subsequently important amendments were filed, largely as a 
resuit of the discoveries of fact ascertained by the investigations of 
the receiver. It was soon developed that the défendants Hobbs & 
Tucker and Henry A. Tarver, cashier of the firm, had not preserved 
the books, from which alone it could be ascertained what were the 
bank's assets and liabilities, what assets were good, and whether the 
assets had been apphed to the payment of the liabihties, or had 
been retained by the défendants, or either of them, or by some per- 
son acting for them. The défendant Hobbs has answered that he con- 
sidered the books as worthless ; and Tarver, the cashier, that he 
regarded them as rubbish. Thèse books hâve been missing since 
1896, when there was a hearing, under the orders of the state court, 
before A. L. Hawes, acting as auditor. A number of books were 
retained, and are now in the possession of the receiver, but they are 
largely unimportant. The important books hâve ail disappeared, and 
this has greatly embarrassed the court in the efïort to détermine the 
rights of the parties. The important books which, notwithstanding 
a drastic rule against the défendants to secure their production, hâve 
not been obtainable, are the gênerai ledgers of the bank, the book 
of bills receivable, and the gênerai cash book. Thèse missing books 
extend from the year 1888 down to the failure in 1893, and the 
subséquent winding up of the business. Ail of those mentioned hâve 
disappeared. It may be said that nothing can be more absolutely 
important to honest banking than the préservation of the books. 
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Checks of depositôrs are returned tô them ; the notes paid by debtors 
are likewise' returned to them oh payment of their debts, together with 
such collatéral as may hâve been given for security; and therefore 
nothing reriiainS as évidence of that trust of high order undertaken 
by bank officers if the books which record thèse transactions are 
willfully or negligently lost or destrbyed. It foUows that if the books 
of an insolvent bank are absent, and not accounted for, it raises a 
presumption of fraud of the most damaging character against those 
who are responsible to creditors for the assets of the bank. "Omnia 
prœsumuntur contra spoliatorem." It has been long settled that 
"if a man, by his own tortious act, withhold the évidence by which the 
nature of his case would be manifested, every presumption to his dis- 
advantage will be adopted." i Smith, Lead. Cas. p. 308. The maxim 
applies to the spoliation of ship*s papers. The Hunter, i Dod. 480, 
486 ; The Johanna Emilie, 18 Jûrl 703, 705. A more pertinent cita- 
tion, perhàps, is found in 3 Starkie, Ev. (3d Ed.) 937: 

"Where a party has the means lu 'his power of rebuttlng and explaining 
the évidence addueed against him, iï it does not tend to the truth, the 
omission to do so f umlshes a strong Inf erence against him." 

In Wardour V. Berisford, l Vern. 452, cited in Broom, Leg. Max, 

p, *903: 

"An account bf personal estate havihg been decreed In equity, the de- 
fendant charged the plaintlff with a debt as due to the estate. It was 
provéd that the défendant had wrongfully opened a bundle of papers relat- 
Ing to the account, which had been sealed up and left in his hands. It 
further appçared that he had altered and displaced the papers, and tjiat It 
could not be known w^hat papers mlght hâve been abstracted. The court, 
upon proof of thèse facts, dlsallôwed defendant's whole demand agalust the 
plaintlff, although the lord chancellor declared hlmself satisfled, as, indeed, 
the défendant swore, that ail the papers Intrusted to the défendant had been 
produced; the gronnd of thls décision belng that in odium spoliatoris omnia 
prsesumuntur." 

Thus, "if a devisee under a first will destroy a subséquent will, it 
will be presumed, as against him, that the first will has been revoked." 
Harwood v. Goodright, Cowp. 87, décision by Lord Mansfîeld. It 
is true that this presumption only arises where there is suspicion of 
fraud, and it is also true thât, where the deficiency of évidence arises 
frOm négligence of the party who ought to hâve produced it, he 
who is accoimtable for that neghgence cannot be benefîted by it. 
Powell, Ev. *50. Nor can it be with justice concluded in this case 
that the members of the fîrm of Hobbs & Tucker were unaware of 
the importance of thèse books. The bank closed on June 10, 1893. 
The books were proven to be in existence on December 25th of the 
same year. The senior member of the firm, Richard Hobbs, has 
been for many years one of the most well known and experienced 
lawyers in the state; also over a large part of that time occupying 
judicial stations of importance. He had : amassed a large fortune, 
and had multitudinous interests. The other member of the fîrm, A. 
W. Tucker, was an expert bookkeéper. Mr. Hobbs immediately 
after the failure was given possession of ail the assets of the insol- 
vent fîrm, ail the individual property of A. W. Tucker, and was 
charged with the duty of winding up the afïairs of the bank and of 
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liquidatiiig its indebtedness. He naturally ânticipated litigation, and 
immediately proceeded to employ counsel who shortly thereafter ap- 
peared tû protect and défend the conveyances which it is alleged in 
the bill before the court tbat Mr. Hobbs made in order to defeat, 
hinder, and delay the creditors of the bank. How impossible, then, 
is it for the court to accept the statements of Hobbs and Tarver that 
thèse books were regarded as worthless and as rubbish. Had the 
transactions attacked by the bill and hereinafter considered been 
made with proper regard to the law, thèse books, if accurately kept, 
- — and there is no pretense that théy wefe kept otherwise, — would 
bave been an absolute défense to every important charge made by 
the bill. It is probably true that never before did members of an 
insolvent banking firm more clearly understand the importance of 
the books to the proper and rightfi.il adjustment of its liabilities, and 
perhaps never before was more distinctly illustrated the importance 
and necessity of that presurnption against the wrongdoer, arising 
from the spoliation or the willful or , négligent destruction of im- 
portant évidence of this character. In the présence of the serious 
charges of fraud made by the bill, and guided by the imperative pre- 
surnption created by the law under circumstances similar to ' those 
above enumerated, we must consider the immense mass of évidence 
offered by the parties, respectively, in order to détermine the neces- 
sary issues presented by the bill, and involved in the application to 
make the receiver permanent. 

What were the liabilitieS of the insolvent firm o{ Hobbs & Tucker 
on the date of the failure, namely, June lo, 1893? The answer of 
Richard Hobbs states the amount to be $225,000. In the absence 
of the books, this statement can be neither verifîed or disproved. 
Next, what were the assets ? It is not disputed that thèse were very 
large, but what they consisted of, or what disposition was made of 
them, or what was their aggregate amount, for the same reason, 
cannot be précisely determined. We hâve the right to présume that 
their face value must hâve exceeded the liabilities, for the banking 
firm continued to recèive deposits up to the time of the failure, and, 
if its assets had been less than its liabilities, it would hâve been so 
plainly insolvent that to hâve received deposits would hâve made its 
officers guilty of felony. Pèn. Code Ga, par. 207. Lavvs Ga. 1878- 
79, p. 170. And of the felony they are presumed to be innocent. 
There can be no doubt that deposits were received up to the last 
moment. This appears from the mémorandum cash books. Be- 
sides, the défendants swear that they;believed their assets were largely 
in excess of their liabilities. In fact, in March before the failure in 
June, the fîrm of Hobbs & Tucker wrote two letters, both of which 
are in évidence,— one of them to Charles E. Wilson, dated March 
i6th, and the other to Stedman, Stefn &i:Wheeler, Boston, Mass., 
dated March I5th. In both of thesê letters they statè that they had 
in the business at the time $50,000, and the property owne,d by Rich- 
ard Hobbs individually, outside pf the business, on which there was 
no indebtedness at ail, is stated to be $200,000. This évidence is 
clearly admissible. The défendants cannot be heard to deny its truth. 
Besides, the gênerai ledger was then in existence, and on this the 
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aeâfetsscaïid HabîKties nlight be brought down and balanced. Again, 
Aj W.^iS'ucker, in his testîmiony given before the référée in bank- 
ruptcy, stated that shortly before- the doors were closed the books 
of the bank showed â considérable balance of assets over and above 
liabilities, and that at the latest period before the failure, when the 
profits weire compùtediand passedsto investment accoùnt, the capital 
inVeste'd, together with the accumulated profits passed over from 
year tô yeàr, 'amounted to $44,000, 'and the books showed at the time 
-gross 'àssets of $44,000 more thanf ail the debts, and that the books 
were. cortectiy kept. Adding interest after that time which might 
hâve been charged : in advance» cohsiderèd at the time the letters 
above ;^uotedf were written, the excess of values owned by the bank 
above liabilities would approximate $50,000, as stated. Taking, then,^ 
the liabilities'at $225,000, and adding $44,000, capital invested and ac- 
cumulated- profits, we firid at the time of the failure the assets et 
the bank were $269,060. It may be observed that the solicitors for 
respondents hâve notattempted to break down the theory upon 
which the edmplainants attémpt to show the amount of assets of the 
insolvent bank, which the court ex necessitate is compelled to adopt, 
but they content themselves by attacking the values of thèse assets. 
In his ariswer to the rule by which it wasattempted to compel the 
production of the books of the bank, Mr. Hobbs states that the value 
of the assets^ which provedworthless amounted to $75,000. He does 
not specify the valueless items which made up this large statement 
of worthless assets. > One; indeed, he ëid state. This was a claim 
against Ragan àmounting to $35,000 or $40,000, which, according 
to the answer,! resulted in a lôss of $25,000 to $30,000; but it appears 
that the land, money, ■ and other assets tumed over by Ragan to 
Hobbs & Tuéker wëre nearly or quite sufficient to pay off the en- 
tire indebtedness. Thirty-five hundred acres of land in Baker county, 
for a considération of $16,500, and 2,000 acres of land in Mitchell 
county, for a considération of $12,000 were conveyed to Hobbs & 
Tucker in settlement of this'' debt.- Thèse lands -were conveyed by 
Richard Hobbs tô H. H. TaHer/a'hopelessly insolvent relative, who 
was by the cdiiVéyanCe. ereatéd a trustée for a number of the cred- 
itors of Hobbà & Tucker; ând this Tarver sold theSe lands to Mrs. 
Aiinie T. Hobbs, his sister.-and the wifè of Richard Hobbs. They 
Were advertised àfid 'Sold at public sale;: Hobbs induced J. O. Perry 
to bid on them; 'Nobody knew Perry was a by-bidder. He ran the 
3,300 acres ufi to the sum of $1,100, and Hobbs had the deed made 
to his wife. It may be said that, of the creditors named in the trust 
deed, sevefâ! had been paid in ■ full out of the assets of Hobbs & 
Tiicker months before the deed wâ* made> and the others, except 
■Mrs. Hobbs, who' wàs named as a creditor, not only never heard of 
the trust' deedï, or so-calle4 saîe under it, bat never received a dollar 
iof the proceeds."' In a sensé, therefore, this asset proved valueless 
tô creditors/ but its intrirtsié Value was^ as we hâve seen, quite con- 
sidérable.! Ndtwithstânding the large considération mentioned in the 
deed, it is a statement of' value by which they wbuld seem to be bound, 
for they accepted the lands at that price. It further appears that 
thèse lands were lèft in the hands of J, O. Perry to return them for 
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taxation, and they were thereafter returned as tlie property of Rich- 
ard Hobbs. This, however, it is claimed, was donc by mistake. It 
will be observed that the values at which they were returned for taxa- 
tion were much higher than the price bid for them at the sale. It 
is claimed that this was done in obédience to a rule enforced by tax 
receivers in that county, — that ail lands, regardless of their value, 
whether 50 cents or $10 an acre, had to be returned for taxation at 
$2 an acre. It is obvious that tax receivers had no power to arbi- 
trarily ûk the taxable value in this way, and certainly that one so 
familiar with the law as was Mr. Hobbs would not hâve submitted 
to it, had he cared to resist it. While logically we should hâve dis- 
cussed this Ragan item in this place merely as it related to the value 
of the assets, with what has been said we may now pass it as an illus- 
tration of the method by which it will appear that the valuable assets 
of the insolvent firm, after pursuing a circuitous path, finally finds a 
resting place among the possessions of Mrs. Annie T. Hobbs, the 
wife of the senior partner. 

Estimating the Ragan properties at from $25,000 to $35,000 in 
value, the next inquiry will be, what has become of $40,000 or $50,000 
of valueless assets which the défendant Richard Hobbs tells us was 
the aniount which proved uncollectible ? The assets having been 
shown to exist, the court cannot accept silence as to their disposition 
as proof of worthlessness, especially in the absence of the books 
which deprive the parties of ail opportunity of examining the truth- 
fulness of that allégation. If, however, we should accept $75,000 as 
valueless, as stated by the défendant Hobbs, there would still remain 
a balance of assets of $194,000. Much is said of losses to the 
insolvent firm on account of what are termed "rediscounts." This 
expression has represented throughout the hearing transactions of 
the following character: Hobbs & Tucker would sell in Eastern 
markets the notes and obligations made to them by their immédiate 
customers. They indorsed such évidences of indebtedness, and, 
of course, in case the original maker failed to pay, became liable 
themselves to the purchaser. The creditors who hold now redis- 
counts are the National Bank of the Republic, Henry Talmage & 
Company, the Yale National Bank, the Chemical National Bank, and 
the Savannah Banking & Trust Company. The aggregate amount 
owing to ail of thèse creditors, except the National Bank of the 
Republic, is $26,651.70 principal. Of this, $1,115.96 owing the Savan- 
nah Bank & Trust Company is an open account. With regard to 
the claim of the National Bank of the Republic, it appears that after 
the failure certain lands which stood in the name of A. W. Tucker 
in Worth county, and one-half interest in certain lands in Decatur 
county owned by Hines & Hobbs, a law firm composed of R. K. 
Hines and the défendant Hobbs, were conveyed to the bank as a 
further security for the debt. Thèse lands were sold for $2,961.81, 
and the amount credited on the debt, leaving a large balance due the 
bank. The évidences of this indebtedness on the part of the original 
makers and Hobbs & Tucker, guarantors, were sent by the National 
Bank of the Republic to Richard Hobbs, to be coUected by him in 
the capacity of their attorney at law. The makers were principally 
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H. H. Taryér àri'd: the Ragans. The Tarver notes thus belonging to 
the National Bank of the Republic are secured by a mortgage on a 
large àïid valuable plantation. Tarver, it appears, is the brother-in- 
law of the' âttorney to whom thèse claims were sent for collection ; 
and the samë'âltorney.'whb itt December, 1893, had been employed by 
Mr. HobbS atid his family and relatives, brought a bill for Mrs. 
E. G. Tarveri' mother oî Mrs. Annie T. Hobbs and df H. H. Tarver, 
to enjoin the foreclosùre ôf the mortgage owned by the National 
Bank of the Republic, and which was the security for their debt. 
This bill was iled by the oommon attorney of his wife, Mrs. Hobbs, 
his mother-in-law, Mrs. E. G. Tarver, ând his brother-in-law, H. H. 
Tarver. The bill was filed' to the April term, 1897, and since that 
time it has beën whdlly iitt|)0ssible to bring it to trial. The Ragan 
transaction has alreâdy- been, discussed; The notes for which thèse 
lands were pledged were also placed in tlie hands of Attorney Richard 
Hobbs for collection. In the meantime Tucker, who originally held 
title to the lands, hàd made deeds to Hobbs, in order that he might 
pay the notes, and might apply the values of the lands to thèse debts. 
Having a double! trust of this character reposed in him, Mr. Hobbs 
nevértheless conveyed the lands, which ought to hâve been subjected 
to the claims of his client, to H. H. Tarver, as trustée for creditors 
of Hobbs' &■ Tucker ; and Tarver, as we hâve seen, sold thèse lands 
for a triviality to a by-bidder designated by Richard Hobbs, and 
this ■ by-bidder, under the direction of the same Richard Hobbs, 
attorney for thèse nonresideht creditors, made the deed to the attor- 
ney's wife ; ànd the National Bank of the Republic and other credit- 
ors owning Ragàn noteS werè not only thus precluded from sub- 
jecting the values of thesé propertiès, but received nothing from the 
proceeds of the gratuitous trust deed. The fact is that not until 
thè présent bill before the court was filed had creditors ever known 
or heard of the trust created by their attorney for their benefit, or 
thé sale, or any other part of the transaction resulting in the transfer 
of the trust fund which was their security to the attôrney's wife. 
The Yale National Bank and Henry Talmage & Co., who had pur- 
chased the notés bf H. H. Tarver, also secured by the same mort- 
gage, were not more fortunate. They, too, intrusted their claims to 
Richard Hobbs as attorney. The foreclosùre of their mortgage was 
likewise enjoined by Wooten & Jones, the attorneys who had been 
retained and paid by Richard Hobbs ; and the title to the land which 
constituted t'he security to their debt Mally reached the hands of 
Mrs. A. T. Hobbs, the wifè of their attorney, who in the meantime did 
not apprise therti of the manner in which their interests were being 
sla,ughtered. The Chemical National Bank was not more fortunate. 
Ail thèse assets of the bank, if worthless at ail, were known by 
Hobbs & Tucker to be worthless at the time they were sold to the 
nonresident holders ; but, so far from being worthless, it appears that 
they were amply secured by propertiès which might hâve been sub- 
jected to their payment. But if the rediScounts were ail valueless, 
there would still remain assets of the bank, unaccounted for, which 
would amount to $158,399.20; and the inquiry will obviously folio iV, 
what has become of this large sum, which under ordinary conditions 
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would hâve been appropriated to pay the creditors of the insolvent 
firm? On the hearing in this case before the Spécial examiner the 
défendant Richard Hobbs produced a Hst entitled, "Debts of Hobbs 
and Tuclicr Settled with the Assets of the Bank after the Failure." 
This was in his own handwriting, and sets forth the names of the 
creditors, and the amounts paid; the aggregate being 873,280.61. 
ïhis list does iiot présent an estimate, but a statement made with al- 
leged exactitude. It otherwise appears that certain of thèse debts 
were paid in partial payments at différent tinies, and a large number 
of them were settled, net in money, but by the transfer of negotiable 
paper held by the bank. It is noteworthy that this and another list 
now offered, which purports to be a statement of amounts paid to 
the creditors from individual property of Richard Hobbs, were net 
used or referred to on the hearing in the state court before Hawes, 
auditor. Indeed, on that hearing Richard Hobbs testified the assets 
of the bank were used in settlement of the debts of Hobbs & Tucker, 
as far as they went. He then estimated the assets at about $90,000, 
and said that they were not worth more than $20,000, the great bulk 
of them being totally insolvent. If this testimony was reliable, it is 
dilïicult to understand how from assets not exceeding $20,000 in value 
he succeeded in paying off $73,280.66 of debts, and there is no prê- 
teuse that any of the debts were scaled. It further appears that, im- 
mediately after Col. Hobbs gave this testimony before the auditor, 
the judgment creditors in that case, who were attacking as fraudulent 
the conveyances of Richard Hobbs to his wife and other relatives, 
called for the production of the biUs-receivable book of the bank, to 
be used in évidence, and it was then discovered for the first tirae 
that this most vital and important book had disappeared. In the 
absence of the book of bills receivable, the gênerai ledger, and the 
gênerai cash book of Hobbs & Tucker, the court has no adéquate 
opportunity to test the accuracy of this list. It sufhciently appears, 
however, that it is not accurate in ail particulars. Among the books 
of Hobbs & Tucker which did not disappear were found the personal 
or depositors' ledger and the mémorandum cash book, and thèse 
show that on June 5, 1893, Hobbs & Tucker owed Mrs. Annie T. 
Hobbs $2,155.14, and that on that day, which was five days before 
the failure, she drew out this amount, and, further, that at the time of 
the failure her account was balanced, and Hobbs & Tucker were not 
indebted to her in any amount ; and yet next to the last item on 
the list above mentioned of debts paid after the failure appears the 
following: "Mrs. Annie T. Hobbs, $2,155.14." An attempt is made 
by the respondents to show that Mrs. Hobbs was not paid this money 
in cash. They concède that it appears from the books that that 
amount was paid to her in cash, but they rely on her answer, and 
on the answer of Richard Hobbs, and on the afhdavit of Richard 
Hobbs, and on the affîdavit of H. A. Tarver to show that she was 
paid in notes. The upshot of this explanation is that Mrs. Hobbs 
was a depositor with Hobbs & Tucker, and that they had agreed to 
give her 8 per cent, interest on her deposits. Shortly before the 
failure, Mr. Hobbs, they contend, discounted for her certain notes, 
and drew checks on her account to pay for them, and left them 
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with Hobbs & Tucker for collection. One of said notes they col- 
lecîed a short time before the failure, and charged themselves with 
the prodeeds as a deposit, and the other notes they used. The ag- 
gregâte was in the neighborhood of $4,000. About the time of the 
failure, or shortly afterwards, they turned over notes of their own 
10 ïhe ambunt of those they had used and had collected ; and after 
the failure Hobbs had an examination made of her account, and it 
appeared that she had been charged with an item of $2,000 which 
propeJ»ly ought to hâve been charged to him. After giving her proper 
crédit for that $2,000, and giving her interest upon her deposits as 
agreed upon, it left them still indebted to her $3,471.48. It would 
be ùttjustifiable for the court at this time to accept this indeterminate 
explatiation, confronted as it is by the clear-cut évidence aiïorded by 
the contenlporaneous entries on the books, made at a time when 
there was no opportunity for mistake, and no motive to recharge 
or btherWise falsify the account. If, however, it shall on the final 
trial be held proper to regard this list of debts paid as correct and 
satisfactory, there will still remain, of assets confessedly good and net 
accounted for, the sum of $85,118.54. Accompanying the above 
statement there was produced another list, aiso in the handwriting 
of Richard Hobbs, entitled "Debts of Hobbs and Tucker Settled 
after the Failure of the Bank by Richard Hobbs Out of His Individual 
Property," Thèse debts, which it is alleged were thus settled, 
amounted to $57,058.58. It will be seen that ail of thèse debts which 
Richard Hobbs claims to hâve paid out of his own property are 
ofifered as the justification of the numerous transfers of his property 
to his wife and to H. A. Tarver and Mrs. E. G. Tarver, which are 
attacked by the proceedings now before the court; and yet, accept- 
ing his own figures, ail of thèse debts could hâve been paid out of the 
assets of Hobbs & Tucker not as yet accounted for, and there would 
remain still unexplained a balance of those assets amounting to 
nearly $30,000. 

It also appears that A. W. Tucker, one of the partners, owned 
certain property individually. Some of this was conveyed by him 
tô the creditors of Hobbs & Tucker. The great bulk of his prop- 
erty, however, shortly after the failure of the bank, was conveyed to 
Richard Hobbs to be used in paying debts of the firm of Hobbs & 
Tucker. Among thèse were 5,300 acres of land lying in Baker and 
Mitchell counties, before referred to as the Ragan lands. Tucker 
also conveyed to Richard Hobbs about the same time 405 acres of 
land in Lee county, and an undivided half interest in 1,225 acres 
more. Thèse 405 acres Richard Hobbs on October 20, 1893, con- 
veyed to William H. Newsome for $2,000 ; taking a mortgage to se- 
cure the purchase price, to be paid in five annual payments. Mr. 
Hobbs, in one of his affidavits, states that thèse Newsome notes were 
assigned to a Mrs. Du Pont and to Reich & Geiger. It appears, 
however, that only' one of them (a note for $350) was assigned to 
Mrs. Du Pont, and thât to Reich & Geiger was for only $237.91, as 
appears from the list of debts of Hobbs & Tucker "settled with the 
assets of the bank after the failure" referred to above. Thèse two 
payments to Mrs. Du Pont and Reich & Geiger amounted to only 
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$587.91, which leaves $1,416.09 of the value of the 405 acres conveyed 
by Tucker to Hobbs for the benefit of creditors not yet accounted 
for. Nor was the half interest in the 1,225 acres in Lee county con- 
veyed by Tuclcer to Hobbs for the same purpose more beneâcial to 
the creditors. Hobbs sulïered this to go to sale for taxes in the 
year 1893. Thèse amounted to $16.20, and at the instance of Hobbs, 
who was présent at the sale, this land was knocked ofE to his son, 
Richard Hobbs, Jr., at the price of $25. Under the law of Georgia, 
Hobbs might hâve redeemed this land in 12 months by paying the 
price for which it was sold at sherifï's sale, but he permitted this 
period to expire without redeeming it. Thus an attempt was made 
to benefit his son at the cost of creditors to whora he was indebted, 
and for whom he had accepted this land in trust, and to deprive them 
of the value of 612^ acres of land which was subject to their debts. 
Thèse lands were afterwards levied upon under a mortgage fi. fa. 
in favor of Mrs. Annie E. Hanilet, and a claim was interposed by 
R. Hobbs for his son, R. Hobbs, Jr., and the claim was returned 
to Lee superior court to be tried. They were there finally subjected 
to the payment of the debts, but not until after Richard Hobbs had 
made a long and stubborn fight in favor of the manifestly fraudulent 
title which his son had acquired for the considération of $25, and 
to land which had been conveyed to Hobbs for the benefit of cred- 
itors of Hobbs & Tucker. It is interesting to observe, further, that 
notwithstanding Mr. Hobbs had permitted this land to go to tax 
sale, and his son to buy it, he continued to exercise personal con- 
trol of it, for on March 30, 1894, he conveyed the same land to W. 
S. Tarver, the considération being stated at $750. It also appears 
that W. S. Tarver had not a dollar's worth of property, nor a dohar 
in bank. It also appears that Richard Hobbs owned at the time 
of the failure 2j4 lots of land in Lee county, containing some 500 
acres. This land he also sulïered to go to tax sale for taxes for 1893, 
and at the sale the entire 2j/^ lots were sold to Mrs. Annie T. Hobbs 
for $21.15, although it appears by the afïidavit of the sheriff that the 
lands were worth $2 an acre, or approximately $1,000. The sheriff 
also testifîes that he was instructed by Mr. Hobbs to levy on the 
lands and sell themi for taxes, and to hâve somebody bid the lands 
in for Mrs. Annie T. Hobbs, ail of which was donc; that the deed 
was made accordingly; and that Mr. Hobbs, who was présent at the 
sale, paid him the money. It follows that this land was also not re- 
deemed. 

At the time of the failure of Hobbs & Tucker, Mr. Hobbs owned 
in his own right a large amount of property. Tliis included brick 
warehouses and other valuable property in the city of Albany, and 
many thousands of acres of plantation and timbered lands in Dough- 
erty, Baker, Decatur, Mitchell, Lee, Worth, and Calhoun counties, 
and other counties in this state, and also some lands in Florida. 
Withcut enumerating in détail the numerous properties in several 
counties which he exclusively owned and in which he had a half in- 
terest, it plainly appears that his holdings were worth, on his tax 
valuation, $89,641.50; and adding to this one-half interest in Florida 
lands, the worth of which appears from the considération expressed 
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în the deeds, the value of his total real estate was $92,141.51. The 
annual rentals of this property were about $10,000, but this takes 110 
account of large sums derivable from 6,525 acres of land exclusively 
owiîfid by. him, and a half interest in 1,790 acres, ail lying in Baker 
coiinty. Thèse lands were valuable for timber, sawmill, and farm 
purposes. They were ostensibly sold to one Hudson, but not only 
did Hùdson not eollect the revenues or make any trades touching the 
sale of, timber or leasing for turpentine, but the cotton .raised on 
theseijlands was warehoused in the name of Mrs. Annie T. Hobbs, 
and when sold the proceeds were paid to her husband, acting in 
her name. When turpentine privilèges were sold, the trades were 
made by Mr. Hobbs, and the drafts were drawn to his order, although 
Hudson signed the deeds or leases. Such a draft actually has been 
paid in ftfais manner after this bill was filed. Thèse facts are plainly 
apparent from the évidence, and yet. the défendant Richard Hobbs 
in his answer states that Hudson had finished paying him for the 
land long before the filing of the original suit, and that "ail inter- 
est that this défendant had in the said property by reason of said 
mortgage or for any other reason had been fully settled and satisfied, 
and that Hudson, so far as this défendant was concerned, was the 
full and complète owner of said property." He states further that he 
did not kriow of his own knowledge, but has it only on hearsay, that 
any turpentine or sawmill privilèges had been sold on said lands. This 
récital is contradicted by the affidavits that Richard Hobbs himself 
made sales, fixed priées and terms, drew up the papers, and, in the 
présence, of affiants, received the drafts given in payment. The orig- 
inal drafts made in payment of said sales, drawn to his order, or in- 
dorsed over to him, and indorsed by him in his own handwriting, 
and by him deposited to the crédit of, his wife, are also in évidence. 
Hudson, too, was a man of little means. Ail of thèse valuable prop- 
erties were in the first instance the individual holdings of the de- 
fendant Richard Hobbs, ând, in the ordinary course of legitimate 
business afltairs, would hâve been available for the payment of the 
creditors of Hobbs & Tucker. While this is true, with the exception 
of a portion of his Worth county lands, returned for taxes at $1,400, 
and a half interest in a tract of land owned in Decatur county, re- 
turned for taxes at $750, whiçh; properties, as we hâve seen, were 
conveyedtO: the National Bank of the Republic, ail the remainder of 
his real estate,, amounting to ^V*"» according to the tax values, was 
soon found after the failure in the hands of his wife, Mrs Annie T. 
Hobbs, or in the hands of her mother, Mrs. Tarver, or her brother, 
H. A. Tarver, or Hudson, the nature of whose holding has been above 
described. : , 

Thèse transfers to Mrs. Hobbs are supported by the respondents 
upon the grounds — First, that Hobbs & Tucker owed her money at 
the time of the failure; second, that Richard Hobbs owed her money 
at that time; third, that she paid or agreed to pay ofï the debts of 
thepfit^m, and, under a circuitous and uniform system of transîers, 
became,, as a resuit of such agreement and alleged payment, the 
purchaser of thèse properties, not from Richard Hobbs himself, but 
from the' perso a or creditor to whom he should convey it as part of 
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the plan. In fact, however, the plan was as follows : Hobbs would 
convey a parcel of his property to some persbn, who would give a 
check or note, or both, for the purchase money, and at the same time 
the purchaser would enter into an obligation with Mrs. Hobbs to 
convey her the same property at some future time, when she should 
pay to him the same price he had just paid. Richard Hobbs would 
then take the money, or the money and note, and usually make an 
effort or pretended effort to pay a creditor. This effort ordinarily 
failed, with the resuit that he would pay the funds thus obtained 
on his alleged indebtedness to Mrs. Hobbs, and with the money 
or chose in action thus received she would satisfy the person who 
had bought the property from Richard Hobbs, and that person would 
then surrender to Mrs. Hobbs her note, and make her a deed to the 
property. This circuitous transaction, however, apparently efîî- 
cacious to remove the property of the debtor from the reach of his 
creditors, to a court of equity, which looks through forms to sub- 
stance, is nothing more than a voluntary conveyance of the insolvent 
respondent to his wife, with intent to liinder, delay, and defraud cred- 
itors, unless it appear that there was a valid and subsisting indebt- 
edness from the respondent to the wife. In that event a direct con- 
veyance to her in settlement of such indebtedness would hâve avoided 
many suspicions features which novif thrust themselves upon the at- 
tention of the court. 

This brings us to the inquiry, was there any such indebtedness 
on the part of Hobbs & Tucker to Mrs. Annie T. Hobbs as would 
support the conveyance of those large properties to her? The an- 
swer of Richard Hobbs directly and positively states that at the time 
of their failure Hobbs & Tucker were indebted to Mrs. Hobbs in 
the sum of $7,550; that, of this sum $2,140 was a note on Hayes & 
Heath, collected by Hobbs & Tucker "the very day that their doors 
were closed" ; that Hobbs & Tucker used the money that day without 
the knowledge or consent of Mrs. Hobbs ; that they did not pay her 
this money, but paid it by transferring to her a number of notes 
which belonged to them, and which they estimated to be worth 
$4,150. If the original indebtedness was $7,550, this payment of 
$4,150 to settle a $2,140 debt would leave, it seems, but $3,471.98 
due from Hobbs & Tucker to Mrs. Hobbs. This réduction of the 
firm's indebtedness to her is modified, however, by the further state- 
ment of Hobbs that the $4,150 of notes which were given to her in 
lieu of the $2,140 were used by him in paying up some creditors of 
Hobbs & Tucker. Who thèse creditors were, his évidence does not 
inform us, but he states that he gave Mrs. Hobbs another note of 
$2,000 for the $4,150 of notes. A court seeking the truth finds it 
difficult to accept any such statement as this, in the face of the 
balanced books of Hobbs & Tucker, which show that five days before 
the failure Mrs. Hobbs drew out every dollar she had in bank. It 
is true that Hobbs & Tucker did collect $2,140 from Hayes & Heath 
for Mrs. Hobbs. This collection, however, was not on the day that 
the doors were closed, but it was collected on May igth, more than 
three weeks before the day of failure. This in fact appears on the 
mémorandum cash book of the bank. No bank ofifîcer would hâve 
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made su(fh?entry witlio^tthe c^sh, for hie would sîmply hâve charged 
liimsëlf with that ambîint. Bèsides, the affidavit of Heath shows that 
the payment was made in money at the date it appears on the mémo- 
randum cash book. It is plain from the personal ledger and mémo- 
randum cash book that, instead of behig paid by transferring to her a 
number 6i notes, Mrs. Hobbs was credited on June 5th with $2,155.14 
in cash. This was made up of the Hayes & Heath item, $2,140, 
and a balance of $15.14 which already stood to her crédit. Besides. 
Hobbs & ïucker's books do not show any indebtedness of $7,550 
to Mrs. Annie T. Hobbs at the time of the failure or at any other 
time, and the original list, in the handwriting of Richard Hobbs, of 
debts of Hobbs & Tucker "settled y/ith the assets of the bank after 
the failure," states that the debt to Mrs. A. T. Hobbs was $2,155.14. 
Besides, the testimony of Richard Hobbs himselî is strongly con- 
flicting on this subject. With regard to this particular debt due 
from the firm to his wife, in his examination before Hawes, auditor, 
in the state court, he testified that Hobbs & Tucker owed Mrs. Annie 
T. Hobbs at the time of the failure $3,471.98; and at that hearing 
a pass book purporting to show the account of Mrs. Annie T. Hobbs 
with Hobbs & Tucker was offered, showing that there was due her by 
Hobbs & Tucker, June 19, 18^3, $3,471.98. With regard to this pass 
book, H. A. Tàrver, Jr., testified that it was correct; that "it has 
been copied from the ledger since the failure." This was the personal 
ledger of depositors' accounts, with, which every pass book ought 
to agrée and balance, apd yet: a référence to this ledger shows that 
they owed hemothing. Then this item appeared to ,be a depositor's 
balance on a depositor's pass book copied from the ledger. Now it 
has increased to more than twiçe its former size, and it is claimed to 
be not a depositor's balance, but à trust resulting from the misappro- 
priation, without her consent, of the funds of Mrs. Hobbs to pay other 
creditors, whose names are not given. How is this indebtedness 
made up? The pass book does not show $7, S 50 owing to Mrs. 
Hobbs June 10, 1893. It does not show the subséquent payment of 
$4,150. Itnowhere appears that the bank, in its bookkeeping, ever 
recognized itself as indebted to Mrs. Hobbs in the sum of $7,550. 
li. A. Tarver, Jr., it is true, testifies or makes afBdavit that the pass 
book is made up by correcting errors of $2,000 in the books, and by 
adding interest.î When we compare this statement with his testi- 
mony that the pass book was copied froir the ledger, and when the 
ledger shows , a total absence,\of indebtedness, his testimony cannot 
be accepted as accurate. But if the pass book, as written up by 
Tarver, is accepted as accurate,. jt,at best, accounts for an indebted- 
ness of only $3,471.98. The diiïerence between this sum and $7.550, 
which it is now insisted by the défendants that Hobbs & Tutker 
owed to Mrs. Hobbs at the time of the failure, is wholly unaccounted 
for. To recapitulate : When we considerthat by the books, before 
there was any likelihood of tampering or altération, her debt was only 
$2,155.14; that this was, drawn out five days before the failure; that 
the original list, in the handwriting of Richard Hobbs, catalogues 
this debt, "Mrs. A. T. Hobbs, $2,155.14;" that it was fîrst treated as 
a depositor's balance ; then that it was augmented largely in amount, 
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and treated as indebtedness for funds misappropriated by the bank; 
and that every effort on the part of the creditors has failed to compel 
the production of those bank books, by which the good faith of this 
clauTi that the bank owed Mrs. Hobbs $7,550 could be accurately and 
satisîactorily tested, — ^we feel obliged to regard it, in the light of ail 
the proof, as so unsatisfactory that it must be discredited altogether. 
We must now consider the contention that Richard Hobbs indi- 
vidually owed his wife the sum of $18,270.45, and that the convey- 
ances to her should be sustained in considération of this alleged in- 
debtedness. This amount is made up largely of notes which it is 
claimed that Richard Hobbs collected at various times, and, instead 
of delivering the proceeds to his wife, retained them until after the 
failure of the bank, and then charged himself up with the aggregate 
sum, with the interest annually compounded on each note. It is to 
be observed that none of thèse notes were produced in évidence, and 
yet, with transactions so numerous, it would seem readily compétent, 
by process directed to the various holders of thèse paid or canceled 
notes, to hâve produced them before the court. This might hâve 
afïorded évidence of cogent and valuable import. Indeed, on the 
hearing in the state court before Hawes, auditor, Richard Hobbs, 
after enumerating certain notes, testifies as follows: 

"Thèse notes I hâve mentioned ail appear on the blU book from time to 
time accordlng to the dates. Wherever I bought a note for her, I put it 
down on the book in her name. The entries were ail made on the bock long 
before I had any intimation that there was any trouble coming. The in- 
debtedness to my wife is positively correct." 

It is, however, true that in the subséquent examination in bank- 
ruptcy before Shelby Myrick, référée, — had since the cause under 
considération was begun, — ^the following examination, with the an- 
swers of Mr. Hobbs, appears, and is now in évidence before the court : 

"Q. You sald this mornlng that you owed your wife a good, large sum of 
money. Hâve you any book or record that would show accurately how 
much you owed her on the lOth of June, 1893? A. No, sir; I tried to make 
up a statement from memory at that time, and swore to it before the auditor, 
Mr. Hawes." 

And further: 

"Q. Where are the books that show your transactions with your wife? 
A. I told you that I dld not keep any books with her. Mr. Wimberly, you 
are a funny fellow. Q. I understand you to say that when the auditor' s 
hearing came on, in 1896, that you then sat down and flgured up this account 
as to what you owed your wife from recollection? A. Yes, sir." 

To demand that the court should accept this contradictory testi- 
mony to establish an alleged indebtedness between husband and wife, 
much of it covering a period of 13 years, ail of it bearing compound 
interest, with no written évidence, in the nature of books, notes, or 
other évidences of indebtedness, is certainly unusual, and as certain- 
ly deserves the most critical scrutiny. The alleged principal due 
from Richard Hobbs to Mrs. Hobbs is $13,372.99. Of interest al- 
leged to be due there is $4,897.46. The respondent contends that 
each sum of his wife's money which he invested for her by buying 
negotiable notes during ail the period mentioned is to be charged 
against himself, from the date each note fell due to the date of the 
118 F.-41 
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faijuffe îgf; Hobbs & Tucker, with interest against himself annually 
compounded thereon. Thus the aggregate of the disputed indebted- 
ness is fCPeated. There are two essential bases, both of which must 
exist to sustain this theory: The first is that he always invested 
her money for her, but that when the notes matured and were paid he 
neyiçr iteinvested the proceeds; and, secondly, that every note in 
which he invested her fiinds was paid in full to him on the date of 
its maturity. Are thèse fundamental postulâtes themselves supported 
by: the évidence? Mr. Hobbs, relatively to the great major ity of 
people artiong whom he lived, was a wealthy man. His income from 
his properties was $10,000 a year. He was, besides, a successful 
lawyer, in large practice. It appears that he had money of his own 
idle in bank during ail this period. What induced him, then, in a 
manher wholly contradictory to the careful business methods by 
which heihad amassed his large fortune, to leave his own money in 
bank, &nd take his wife's money, use it for some pùrposes, of which 
the eTÎdence affords no «xplanation whatever, fail to account for any 
portion oîit dUring ail thèse years, and pay her 8 per cent, interest 
annually,: Gompounded ? He kept neither mémorandum entry nor 
record of his dealings with the moneys he alleged to be his wife's. 
In his bank account the depositors'ledger does not show an entry 
corresponding with the payment of any of thèse notes or obligations 
alleged to belong to Mrs. Hobbs and paid to him. He gives us no 
expîahâtion of the use to which he put this money, or where he kept 
it, or what his object was in keeping it. A most careful business 
man, and presumably devoted to his wife, according to his testimony 
he haid givën her large stims, and yet no mémorandum was made by 
him \vhich could be used by her in case of his death to show that 
he had 'ap>propriated the bulk of her estate to his own pùrposes. In 
view of thèse facts, the évidence offered by the respondent to show the 
existence of this debt is not such as the law requires. It is a settled 
doctrine that "the évidence upon which an indebtedness from a hus- 
band to his wife should be establisbed in a case where the former 
is insolvent should be clear and convincing, in order to support a con- 
veyance then made to her." Bank v. Cowan, 75 Fed. 145, 21 C. C. A. 
279. Besides, a careful analysis of the account of Mrs. Hobbs with 
the banking firm of Hobbs & Tucker discloses that she has received 
certainly a very large portion of the proceeds of the investments 
which her husband made for her, some of which he catalogues as 
évidence of his alleged indebtedness to her. According to the testi- 
mony of Mr. Hobbs given before Hawes, auditor, his indebtedness 
to his wife began in 1886 T^ith a loan of P. L. Hilsman. This is the 
fïrst item of the detailed account of indebtedness of Richard Hobbs 
to Mrs. A. T. Hobbs which he has furnished and verifîed by his af- 
fidavit, and which amounts, with principal and interest compounded, 
to $18,275.45, ail of which was for her money that he allèges he used 
prior to the failure, and which is the alleged considération of the 
transfers to her of varions properties which are attacked by com- 
plainant's bill. It appears from the évidence this Hilsman debt, char- 
ged to be $5,000 principal and $1,200 interest, was not paid as stated 
in the account, It did not extend over a full period of five years, but 
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was settled in two payments. Hilsman sold the property mortgaged 
to secure the debt to M. C. Heath for $6,000. This appears from the 
deed of Hilsman to Heath, dated April 2, 1887. This deed was given 
with the understanding that Heath was to pay Mrs. Hobbs the amount 
that Hilsman was due to her, and Heath executed a mortgage of the 
sanie date to Mrs. Hobbs in pursuance of that agreement. The books 
of Hobbs & Tucker show that on April 13, 1887, a few days after this 
transaction, Hobbs was credited with $1,796.13, and that Hilsman was 
credited with $1,208.87. Hilsman testifies that the amount placed to his 
crédit was derived from Heath, and was a part of the transaction with 
Mrs. Hobbs, and that the $1,796.13 placed to Hobbs' crédit was the 
amount due by Hilsman to Mrs. Hobbs. In other words, Hilsman 
received from Heath $3,005; that he deposited $1,796.13 to the crédit 
of Hobbs ; and that he deposited $1,287 to his own crédit. This was 
half of the purchase price then due from Heath. It also appears that 
on the next day Mr. Hobbs was charged on the books of the bank 
with $1,796.13, and Mrs. Hobbs was credited with $1,267. The évi- 
dence relating to the Hilsman-Heath transaction shows that, for the 
balance due Mrs. Hobbs, Heath gave his note for $3,000, secured by 
a mortgage. This mortgage is in évidence, and it appears that it 
was canceled June 4, 1890, and on that day Mrs. Hobbs is credited 
ou the books of Hobbs & Tucker vnth a deposit of $3,280. It is 
further shown that Heath was credited with a deposit, and the re- 
ceiver found the two deposit slips pinned together, showing their in- 
timate connection and their connection with Heath. It further ap- 
pears that when we add $1,796.13 received by Mr. Hobbs, and the 
$3,200.80 received by Mr. Hobbs from Hilsman, we hâve $4,996.93, 
or only $3.07 less than the entire amount of the loan to Hilsman. 
This trivial discrepancy cannot, we think, rationally preclude or avoid 
the conclusion that this debt was paid in fuU to Mrs. Hobbs, and that, 
if Hobbs was indebted to her on that account, it could only be the 
différence between $1,267 which he paid Mrs. Hobbs on April 14, 
1887, and the $1,796.13 which he received from Hilsman on the pre- 
vious day; but since Mr. Hobbs testified with positiveness that none 
of this was paid, and that the entire amount is yet due, we feel obHged, 
in the présence of facts above recited, to conclude that his testimony 
on this point is altogether erroneous, and, as there is no other satis- 
factory évidence to support this item of his alleged indebtedness to 
his wife, we are fofced to the conclusion that it does not, in fact, exist 
at ail. It was, of course, impossible for the complainants to furnish the 
court with the material testimony relating to each item of the cat- 
alogue of indebtedness which Mr. Hobbs testifies he owes to his wife, 
but where it appears from the proof relating to a number of items 
that the list or catalogue is unreHable in large part, in view of the 
close scrutiny the law directs in such transactions between husband 
and wife, we feel obliged to disregard the statement of indebtedness 
altogether. To illustrate: In this statement Mr. Hobbs gives Mrs. 
Hobbs crédit for the proceeds of a $125 note paid to him by Sam 
Farkas on December i, 1889. Now, Sam Farkas, in his afïidavit, 
déposes that he never borrowed or owed Mrs. Hobbs any amount 
on note or otherwise, and did not pay Hobbs this sum for her. He 
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tçstifies, however, that in December, 1889, he bought from Hobbs 
Himself certain lots in Albany, for which he paid him $125 in cash; 
and there is in évidence a deed from Hobbs to Farkas, dated ^De- 
cember 4, 1889, conveying, for the considération of $125, an undi- 
vided one-half interest in lots Nos. 63 and 65 on South street, tlie 
whole of each lot containing one-fourth of an acre, more or iess. 
This is a deed of warranty, and is signed by Hobbs in his own right. 
This instance seems a material transaction, so distinct in its charac- 
ter that there could hâve been no mistake or misstatement about it 
whatever, plainly to discrédit the reliability of the gênerai statement 
made by Mr. Hobbs of his indebtedness to Mrs. Hobbs. Again, Mr. 
Plobbs claimed to hâve received from Mrs. Hobbs on May 14, 1890, 
a cash item of $142, which he has not accounted for to her. And yet 
the books of Hobbs & Tucker show on February 16, 1891, Mrs. 
Hobbs was credited with $142, and the original deposit slip, in the 
handwritiixg of Mr. Hobbs, shows the money was deposited by him 
for Mrs. Hobbs. He further claims that he owes Mrs. Hobbs $1,522 
for money paid him by G. E. Hoppie on a note dated December 4, 
1890; and yet the books of Hobbs & Tucker show that Mrs. Hobbs 
is credited by Hoppie with $1,522.50 principal, and interest $122.70. 
This was done on December 8, 1891, and the interest is the exact 
interest for one year and four days at 8 per cent. 

It will, perhaps, not be justifiable, in view of the necessarily great 
length oi this opinion, to discuss in détail a number of other items 
in this account where Mr. Hobbs has charged himself with moneys 
alleged to be due to Mrs. Hobbs to make up the sum of his alleged 
indebtedness to her, in nearly ail of which his inaccuracy, proceed- 
ing perhaps from infirmity of memory, is equally apparent. We, 
howéver, call attention to a few instances : With regard to the note 
of Hoyt, it appears from the books that Mrs. Hobbs was paid prin- 
cipal and interest. With regard to the note of Alford & Sloan, it 
appears that Mrs. Hobbs had only a half interest in the land sold, 
and dne-half the purchase price, together with interest, is credited 
to her on the books of the banking firm. Hobbs charges himself 
with thé proceeds of notes alleged to be due to Mrs. Hobbs by one 
M. M. Gambetti, when it clearly appears from the testimony that 
Mrs. Hobbs did not own the laiid sold to Gambetti. It further ap- 
pears îroih ' an analysis of the interest charges Mr. Hobbs makes 
against' himself in Mrs. Hobbs' favor that, even if it should be con- 
ceded tbât she did not receive the proceeds of the notes which ap- 
pear in her deposit account, he has calculated interest upon a fallacious 
basis, and compounded it from' the ist of each January, when in fact 
the notes were paid at various periods throughout the years covered 
by the transactions referred to in his account. It further appears that 
the total deposits of Mrs. Hobbs with: Hobbs & Tucker amounted 
to $I5,697.;74, and that before thefailure of Hobbs & Tucker the last 
balance on this account, amounting to $2,155.14, as we hâve seen, 
was drawn by her from the bank. It is not contended that any of 
this money was paid by Mrs. Hobbs to Mr. Hotbs, but, on the con- 
trary, he distinctly testifies that he collected various sums which he 
claimed to be due her in his statement, and kept the money in his 
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iron safe. On the whole of the moneys belonging to Mrs. Hobbs 
so many separate sums are accounted for as received and expended 
on her own account, which Mr. Hobbs now testified he appropriated 
for his own use and bas never paid her, and this is so clearly shown 
by such books of the bank as the court has been able to obtain, and 
by the testimony of witnesses who, so far as the évidence discloses, 
are wholly disinterested that, in view of the exactitude of proof re- 
quired in such transactions between husband and wife, we feel obliged 
to disregard and discrédit as an entirety his alleged ind'ebtedness to 
his wife of $18,270.45. 

The materiality of this inquiry, which has thus resulted in what 
seems a démonstration, under the law governing such cases, that this 
indebtedness claimed by Mr. Hobbs as due his wife was fictitious, 
will more distinctly appear from the subséquent inquiry into the va- 
lidity of those transfers by which his great and valuable holdings of 
real estate finally reached the possession and control of Mrs. Hobbs, 
to the great injury of his creditors. Take, for instance, the transfer 
to C. W. Arnold of 2,16614 acres in settlement of certain debts 
amounting to $6,343.96. Arnold on the same day agreed to con- 
vey thèse lands back to Mrs. Hobbs at the same price, but this is 
not the whole transaction. Hobbs had transferred to C. W. Arnold 
the Albany Inn and the Rawson Corner property, to which he held 
title, for $5,000, and this Arnold also contemporaneously agreed to 
convey to Mrs. Hobbs at the same price ; but in the latter transaction 
it is not pretended that Mrs. Hobbs paid any debt of Hobbs & 
Tucker. Mr. Hobbs contends that he paid $5,000 for Mrs. Hobbs, 
but that it was paid by him on the alleged debt of $18,270.14. We 
hâve seen, however, that there was no such debt. This transaction 
is a typical one. Nothing can more clearly demonstrate the propriety 
of this bill to redress the wrongs of the creditors than certain testi- 
mony of Arnold on cross-examination, and now in évidence hère : 

"Q. What was the agreement between you and Mrs. Hobbs at the time you 
boTight this property as to who you should deed it to? A. 1 think that a 
day or two afterwards (I do not remember whether the same afternoon or 
the next day) I made Mrs. Hobbs a deed, and she made me her note. Q. 
Was it not agreed between you and Hobbs at the time you bought this 
property and took this deed that you should make a deed to it to Mrs. Hobbs, 
and that she should give you her notes and mortgage for it? A. I cannot 
swear positively that there was an agreement of that kind. Possibly the 
matter was discussed and talked about. Q. You sold it to her on crédit for 
$5,500? A. Yes, sir. Q. W^as it not agreed at the time the sale was made 
to you, as a part of the sale, that you should sell this property to her, and 
deed it to her, and take her note and mortgage? A. I deeded it to her, and 
took her note. Q. Was not that the agreement at the time the trade was 
made with you? A. 1 do not think there was any agreement of that 
kind entered Into. Q. Was not that the talk between you and him? A. 
There may hâve been some talk of that kind,— that I would deed it to her 
and she glve me her notes,- — but there was no absolute agreement. Q. Did 
you not sell It back to her on the same day? A. I do not remember whether 
it was the same day or the day after. The papers will show. Q. Why did 
you buy five thousand dollars' worth of property, and pay five thousand dol- 
lars cash on it, and then turn right around and sell it on long time for five 
thousand five hundred dollars? What was your objeet in doing this? A. I 
and Mrs. Hobbs and the Hobbs family had been friendly a long time, and 
I always try to help my friends when they get in a tight place in any way. 
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Q. You did It, then, to befriend Mrs. Hobbs? Was that It? A. That Is the 
réason I purchased the property. Q. So she conld get it? A. I do not know 
that I put it that way. I gave you the tacts. We had been friendly,— Mrs. 
Hobbs and the Tarver family, — and I always try to help my friends when 
I çan do it in a way that is rlght and proper. Q. You did this for that rea- 
son.^to help yoùr friends? A. Well, five thousand dollars is some money, 
and I do lïot StiCk money down foolishly. Q. You did this because you were 
friends? A. You ask me my motlTe, and I give it to you. That is the rea- 
son I bought the property. Q. You say the city assessed the Rawson corner 
at eight thousand dollars? A. I sfiid that was my recolleetion. I may be 
wrong. Q. Was your check on the bank for that money paid? A. I took 
the check up with the cash money. Q. It bas never been paid back to you? 
A. No, sir; I hold Mrs. Hobbs' note for it yet. Q. Was it paid to anybody 
for you, — that flve thousand dollars? Was it paid to anybody else, or your 
wife, for ypu or ^or them, — that flye thousand dollars that you paid Hobbs? 
A. Not to my knOwledge. Q. Would you know it if it had been paid to your 
wife? A. Possibly I might, and possibly I might not. Q. Was there any 
agreement that that money should be paid to anybody else, between you and 
Hobbs, or Mrs* Hobbs,— that flve thousand dollars,— or between you and any 
one else for them, or any one else, that that money should be paid to your 
wife or any one else? A. You don't want me to state anything I hâve heard, 
do you? Q. Was there ever at any time any agreement? A. Deflne an 
'agreerhent,' pleftse. Q. It is just talking. (At this point défendants' counsel 
asked to be allowed tp consult, which they did for several minutes.) Q. 
Do you want 'me to ask the question again? Was there ever any agreement 
or any talk or any incident at any time between you and Capt. Hobbs or 
Mrs. Hobbs, or any one for them, that this money that you paid for his city 
property should be refuhded to any one? A. If I understand the word 
'agreement,' It means that it takes two parties to constitute an agreement; 
that I must make a request, and the other party must make an assent to 
my proposition, and, if one requests and the other assents, that is an agree- 
ment. If I 'make a request of you, and you do not assent, or keep your 
mouth shut, say nôthing, and a matter oceurs, you do not understand that 
to be an agreement, do you? Q. Yes, I do, if I do not say anything. A. 
Hâve not you frequently had that occur when you were deceived? Q. Yes; 
and I hâve been deceived when they proposed, as well. Tell the court ex- 
actly what occurred on that Une. A. I gave the money to Capt. Hobbs. Q. 
Tell what happened at that time. A. I gave the money to Hobbs, and took 
up the check. Q. What was he to do with the money? A. As far as an 
agreement between me and him that he was to do something with it, and on 
your définition of the word 'agreement' I did not see him do anything with 
it. Q. What did he say to you he would do with it? A. I think he said 
he would eventually ' arrange the matter so the money would accrue to me. 
Q. How? A. By coming through some channel. Q. What channel? A. 
Through some qî his folks or some of my folks. Q. How was he to do it? 
A. I présume I left that with him. Q. What did he say to you he would do 
vyith it? A. l' think he left me to understand, without saying in so many 
exact words, what he would do. I think he left me to draw conclusions as 
to what he would do. Q. What was that? A. As I said to you, that the 
money would accrue to me in some way through some of his family or some 
of my family. Q. He was to deliver It to them for you? A. No, sir; I do 
not think that he was absolutely to deliver it. Q. Did you pay him the 
money to keep, or was it to come back to you? A. I paid him the money 
for that check. Q. Was he to keep it, or was it to come back to you or your 
family? A. I présume it was to come back to me in some way. Q. Was 
not that the understanding? A. There might bave been that understanding. 
Q. Do you know now what became of that amount of money? Hâve you 
been without it ever since then? A. I hâve not been without an equal 
amount of money since then. Q, I mean this particular flve thousand dol- 
lars. Where bas that been since you paid it to him? A. I hâve had some 
money since that date. Q. Representing that flve thousand dollars? A. I 
get some money every once in a while from my wife. Q. Hâve you told ail 
you know about that flve thousand dollars, and where it went to, and bas 
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been ever since? A. No, sir; 1 do not think I hâve. Q. Tell it ail. Yen 
are sworn to tell the whole trnth. A. I liave had the use of the money, or 
a large portion of the money. I cannot tell you where it is now. The money 
is invested and loaned eut. Q. By you? A. Some of it has been. Q. What 
hâve you done wlth the balance of it? A. My wife has got a little, there is 
some in the bank, and a little in the guano business. Q. You and your 
wife hâve had the use of it ever since? A. Yes, sir. Q. What are you 
holding that note and mortgage for? You hâve the money, you say. What 
vras the understanding about your holding the note and mortgage? A. There 
has been no understanding about my holding the note and mortgage. Q. 
They bave never called on you for the note and mortgage? A. No, sir; they 
hâve not. Q. Hâve you got the note and mortgage yet? A. I know I hâve 
the note, and I think I hâve the mortgage. Q. They do not owe you anythlng 
on it? A. I think the note could be collected. Q. You bave got the money 
that it represented? A. I bave got some money. Q. Hâve not you got some 
money that that note and mortgage represents? A. Do you mean entirely? 
Q. The money you let go that covers that transaction. What you are hold- 
ing that note and mortgage open for? A. The note has not been paid. Q. 
You bave answered that you and your wife had had that five thousand dol- 
lars ail the time. A. I did not say ail the time. I said some time since then. 
Q. How long since then? A. I do not remember exactly. Q. Was it a day? 
A. It may hâve been a day, or it may hâve been longer. Q. What are you 
holding them for? A. It never has been paid. Q. Yet you bave had the 
five thousand dollars from within a day of the time you paid it ont. What 
would you call payment of it? A. A note is not paid until it is canceled. 
Q. If I bave got your note, and you give me the money, bave not you paid 
it? A. It is a negotiable paper. Q. Y'our construction is tbat if the note is 
not canceled It is not paid? A. I believe that is the légal construction. Q. 
1)0 you hold any bona fide debt against Mrs. Hobbs tbat you expect to col- 
lect? A. I should not press St. Q. Do you hold any bona flde debt against 
her that you expect to eollect? A. I cannot answer that. Q. It is a plain 
question. Do you hold any bona fide debt against Mrs. Hobbs tbat you ex- 
pect to coUect from her? A. No, sir; I do not." 

It, perhaps, did not occur to this witness, in his effort to aid his 
iriends, that he was lending his assistance to hinder, delay, and de- 
fraud creditors, and that, however amiable may hâve been his mo- 
tive, the transaction could not be deemed amiable by a court intrusted 
with the administration of justice. 

There were two transactions with John A. Davis. Hobbs & Tucker 
were indebted to Carhart, an intimate friend and a favored créditer 
of Mr. Hobbs. A valuable pièce of property was conveyed to Mr. 
Davis by Mr. Hobbs for $5,000. Davis paid $3,000 in money, and 
gave his note, payable to Capt. Hobbs, for $2,000. This was done 
with the understanding that Mrs. Hobbs should buy the property 
from Mr. Davis. This arrangement was carried out, and repayment 
was made to Davis to the extent of $2,000 by returning him his note 
for that amount. This note, it was contended, was given to Mrs. 
Hobbs by Mr. Hobbs as a partial payment on his suppositions debt 
of $18,000. In the other transaction between the same parties, Mr. 
Davis paid to Mrs. Hobbs $4,000, which Mr. Hobbs ostensibly paid 
to Mrs. Hobbs on the alleged debt of more than $18,000, and this 
money Mrs. Hobbs handed back to Davis, whereupon Davis recon- 
veyed to her. It will be observed by thèse transactions while one 
favored creditor may hâve been paid $3,000, yet Mrs. Hobbs is made 
to receive $6,000 on an indebtedness to her which is not shown to 
exist, and highly valuable properties, which ordinarily would be sub- 
ject to the creditors of Mr. Hobbs, hâve been hitherto protected from 
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tlieir every effort to enforce their claims agaînst it. Agaîn, Mr. 
Hobbs, after the failure, conveyed to Askew city property in Albany, 
termed the "Welch Corner." The considération named in the deed 
was $6,453-10, and yet it àppears from Askew's affidavit that Mrs. 
Hobbs repurchased from him this property for less than $3,000. It 
is true that his debt against Hobbs & Tucker, less a discount he con- 
ceded of $800, was paid- to'him, and in the deal Mrs. Hobbs received 
$2,300, also to be crèdited on a debt due he"r, the existence and va- 
Hdity of which is not, as we hâve seen, satisfactorily demonstrated. 
Again, with regard to what is termed the "Odum' Transaction," it àp- 
pears that Mr. Hobbs conveyed to Mrs. Hobbs certain farm lands 
owned by him in Baker county; the considération of the conveyance 
being $1,391, represented by 17 shares of the stock of the Albany 
Fertilizer & Improvement Company. This stock, with $25 in cash, 
was conveyed to Mrs. R. B. Odum to settle a debt of Hobbs & Tucker 
to her. The stock finally turns up in the possession of Mrs. Hobbs. 
Wheh thé transaction is ended, Mrs. Hobbs is in possession of the 
Baker lands. She is also in possession of the stock of the Albany 
Fertilizer & Improvement Company, which was delivered to Mrs. 
Odum for the Baker lands. Thus, while the debt to Mrs. Odum is 
adjusted, Mrs. Hobbs receives its twofold value, and the creditors of 
Hobbs & Tucker are injured by at least one-half of her gain by the 
transaction. A final transaction of this gênerai character was that 
of F. F. Putney, who was président of the Albany Fertilizer & Farm 
Improvement Company; this being the company in which Mrs. Hobbs 
became the owner of 141**/^°" shares of stock which had been owned 
by A. W. Tucker prior to the failure. Mr. Putney also appears to 
be a close friend of the family. A body of land was conveyed to Put- 
ney by Mr. Hobbs, and on the very day it was reconveyed to Mrs. 
Annie T. Hobbs for identically the same considération ; and it is plain 
from the évidence that it was the understanding in advance that Mrs. 
Hobbs was to become thé owner at the same price. It appears fur- 
ther that part of the place was sold by Mrs. Hobbs for almost enough 
to pay the entire priée, leaving her the bulk of this property for a 
trivial outlay. When thèse transactions are summed up, it will be 
observed that a very small sum of the indebtedness of Hobbs & 
Tucker wâs settled, when it is compared with the total amount of 
property which is thus circtlitously conveyed to Mrs. Hobbs and the 
other relatives. The Welch corner was conveyed for $6,453.10. The 
amount received by the creditor was less than $3,000. The considéra- 
tion of the two lots conveyed to John A. Davis aggregated $9,000. 
Of this amount, according to the testimony of défendants themselves, 
$3,000 was paid to a creditor, namely, Carhart, and $7,000 of collatéral 
tield by Carhart was released to them. In the two Arnold transac- 
tions the values aggregated $11,343.96. In the one it is not con- 
tended that any money was pâid to creditors, and in the other it is 
claimed that Arnold was paid, individually and as treasurer of the Al- 
bany Fertilizer Company, $6,343.96. In the Putney transaction the 

value conveyed was $ — — , and the amount paid to creditors was 

$3,237.89. Carhart & Bros, were paid $3,000, and thus collatéral was 
saved to Mrs. Hobbs which was actually worth, on the basis of the 



NATIONAL BANK OF THE EEPUBLIC V. HOBBS. 649 

dividends paid in liquidation, the full amount of that suni. Including 
the debt to Mrs. Odum, the total amount paid creditors by ail thèse 
transactions was $13,972.85, from which should be deducted the 
amount paid to Carhart, which was nothing more than a rédemption 
of collatéral of the full value ; and it further appears from the évidence 
that the real estate and stock above mentioned which resulted to Mrs. 
Hobbs, estimated at taxable values at the time of thèse conveyances, 

amounted to $ . 

A most vital inquiry in this connection is to ascertain the source 
of the fund with which thèse partial payments to favored creditors 
were made, with results so bénéficiai to Mrs. Hobbs, and, as a consé- 
quence, to her husband. It nowhere appears in the évidence that 
Mrs. Hobbs at the time of the failure had any such sums of money 
as were paid out in thèse transactions. She returned no money for 
taxes as the law requires. She realized no money from the sale 
or mortgage of property by her individually. The rentals of her 
property amounted to only about $1,400 per annum, from which 
must hâve been deducted taxes, Insurance, etc. On the contrary, 
Mr. Hobbs had not only his professional income, but an income of 
$10,000 per annum from his properties,; and it will be seen that the 
considérable sums realized by him from turpentine leases, sales of 
sawmill timber, farm opérations, etc., his professional fées, and salary 
as judge, went into the account of Mrs. Annie T. Hobbs. Nor can 
it be forgotten that the surplus of assets of Hobbs & Tucker remain- 
ing unaccounted for were not only ample to hâve paid every dollar 
which Mrs. Hobbs may hâve ofifered to obtain the title of Mr. Flobbs' 
real estate in thèse circuitous transactions, but are, indeed, sufficient 
to pay every debt which the parties complaining are now seeking to 
enforce. It is, however, said that the creditors refused to take the 
lands, which, as we hâve seen, were finally transferred to Mrs. Hobbs, 
and that the plan he adopted was the only feasible method by which 
he could hope to pay the debts of Hobbs & Tucker. Upon this sub- 
ject it will suflice to say that they were under no obligation to accept 
a tender of real estate in satisfaction of their debts. Nor does it 
appear that the price at which he made the offers was anything like 
as moderate as that for which it is alleged Mrs. Hobbs secured thèse 
lands. For instance, it appears from the évidence of Askew that 
he offered the Malone place to him at $3 an acre. Mrs. Hobbs after- 
ward bought this at 33^4 cents per acre. Nor does it appear from 
Askew's aiïïdavit that he refused to take the land unless Mrs. Hobbs 
would agrée to buy it back at the same price, but he swears that 
this was suggested to him by Mr. Hobbs, and he was cpmpelled to 
assent to this condition in order to obtain a settlement of his debt. 
Nor does it appear that the larger creditors of Mr. Hobbs, some of 
whom are parties to this bill, were disposed to be grasping with him 
in his difïiculties. We fînd some of thèse leaving their claims in his 
hands as their attorney, and there they remained until the members 
of his family brought légal proceedings to defeat the enforcement 
of the claims which they had intrusted to him for collection. During 
ail this period of trustfulness and indulgence on the part of his cred- 
itors, it is clear that he was diligently putting every value he pos- 
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sessed heyond theîr reach. This he did, as we hâve seen, by various 
transîFèrs fp ".ineinbers of his family, — some ol them by tax sales at 
ridiçulpuSly! inadéquate prices; at another time, by the conveyance 
of large aîiid yàluable properties to H. M. Tarver as nominal trustée 
for certain çreditors, who, as we hâve seen, did not receive a cent 
from the proceeds of the alleged' trust, the value of v^'hich, as we 
hâve seen, is now possessed by Mrs. Hpbbs. For ail the purposes 
of the présent hearing, it is plain that the ramifications of this entire 
scheme were made to hinder, delay, and defraud çreditors. His entire 
bank account was transferred. lïe thus strips himself of every avail- 
able asset, and admits that he did so to prevent garnishment. Enter- 
ing into this account are the proceeds arising from the sale of prop- 
erty which he owned, and which he does not prétend were ever 
applied as a crédit on his alleged debt to his wife. Besides, since 
the abortive effort in the state court to subject thèse properties to 
his indebtedness, other property has been discpvered, which was 
transferred to, his wife, the existence of which was unknown to the 
çreditors at that tirrie. 

With regard to the conveyances of valuable city lots in Albany to 
Mrs. E. G. Tarver, it will suffice to say that, for the purpwDses of this 
hearing, the évidence seems clearly to indicate that they belong to 
the samè gênerai scheme to hinder, defraud, and delay çreditors. 
This property is desçribed in â deed from Richard Hobbs to Mrs. 
E. G. Tarver dated August 14, 1893, and comprises half of north 
lot No. 88, also lots 90, 92, three-îourths of lot 94, ail of lot 95 
on South Street, and lots 53, 55, 57, and 59 on Mercer street. The 
Cpnsidçration of this deed was ostensibly $5,000. Contemporaneous- 
ly with its exécution Mrs. E. G. Tarver executed to Richard Hobbs 
a mortgagei uppn the sarne property to secure notes of even date, 
payable to Richard Hobbs or bearer, in the sum of $1,666.66 each; 
with interest from date, payable one, two, and three years from date, 
respectively. Two of thèse notes were sent to the Yale National 
Bank September 28, 1895, and neither of them, or any part thereof, 
has been pâid, It is claimed by the défendant Mrs. Tarver that the 
other note has been paid by her, but it is not shown how or when pay- 
ment was piàde. It clearly appears from the évidence that, at the time 
of the fàilure of Hobbs & Tucker, Mrs. Tarver had no monev to her 
crédit in a^iy of the Albany banks, and had never had a deposit with 
either of therfi, although Albany had been her home for a number of 
years. Her entire deposits with Hobbs & Tucker for two years prior 
to the. failure had amoùnted to only $409.55, and at no time after Octo- 
ber 28, 1891, had she to her crédit with Hobbs & Tucker more than 
$140.05. She returned no money for taxes in 1893. If she had made 
any payment on this alleged purchase from Richard Hobbs, it never 
gpt intô his bank account. The exécution of this conveyance was a 
little more than a month after the failure of Hobbs & Tucker, and 
Mrs. Tarver's failure to pay either ohe of the notes given for the pur- 
chase of this prçperty, and her close relationship with Richard Hobbs, 
— slie being îus-mother-jn-law, — ^t^ken in connection with what fol- 
lows, seem td, .mdicate with distinctiiess that this transaction was a part 
of the sarne .jgeniéral scheme to defraud. The other transaction with 
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Mrs. E. G. Tarver may be termed the John T. Davis conveyance. Two 
days after the deed we hâve just described, namely, on August i6, 
1893, Richard Hobbs conveyed to Mrs. E. G. Tarver, by deed, for the 
apparent considération of $7,945, a large number of lots in Albany, 
which may be termed wild or unimproved lots. Mrs. Tarver contends 
that this conveyance was made to her under the following conditions : 
Hobbs & Tucker were indebted to John T. Davis, a banker of Colum- 
bia, Ala., for $7,945. Richard Hobbs had exhausted his resonrces, 
and was unable to raise money to pay Davis. Her son H. H. Tarver 
was largely indebted to Hobbs & Tucker, and Davis finally agreed to 
accept a note made by H. H. Tarver, if the défendant would indorse 
the same, in settlement of the said debt, and, owing to her relationsliip 
to Hobbs and her son, she consented to make said notes, provided she 
.was secure, and Hobbs gave her the lands for her indorsement; that 
she duly indorsed said notes in accordance with her agreement ; and 
that neither Hobbs nor Tan'er hâve ever paid one dollar thereof, but 
that said notes fell upon her, and she paid them. Hobbs and Tarver 
testify to substantially the same facts. Hobbs testified that Davis 
took the note for her indorsement, and receipted the debt of H^obbs 
& Tucker. This testimony was given before Hawes, auditor, in the 
proceeding in the state court. In this proceeding, for the first time, 
John T. Davis himself is called as a witness. It appears clearly from 
his testimony that not only did Mrs. Tarver not pay the notes to him 
as she has testified, but that he was compelled to place his notes for 
collection with the First National Bank of Albany, Ga., and when the 
note became due the same was not paid, and afiSant made inquiry and 
found that the said H. H. Tarver was bankrupt at the time the note 
was made, and that Mrs. Tarver, the indorser, refused to pay the same. 
He took the advice of counsel, who advised him, Mrs. E. G. Tarver 
being a married woman, that her indorsement could not be enforced, 
and after much difiSculty he secured a compromise of about 30 cents on 
the dollar; and the évidence very strongly points to the conclusion 
that the money paid on the compromise was paid, not by Mrs. Tarver, 
but by Hobbs himself. It therefore appears that Mrs. Tarver con- 
tinues to hold the property transferred to her in considération of her 
indorsement, which, at her own valuation, is worth $7,945, and which 
was given in for city taxes in Albany the year of its conveyance for 
811,500; and in the year 1894, when the note which she did not pay 
fell due, it appears that she returned this property for city taxes at 
$12,000. From this récital it seems obvions that this is merely another 
incident in the gênerai scheme to dispose of the property of the re- 
spondent Hobbs so that it could not be subjected to the payment of his 
debts. Another transaction in the same gênerai scheme is the con- 
veyance of lots 2, 4, and 5 on State street, and i, 2, 3, 5, 7, 9, and 11 
on South street, a small lot on southeast of Front street to the river, 
and a lot between said street and South street, lots 95 and 97 on South 
street, lot 54 on Mercer street, and one-half of lot 50 on Tift street, ail 
in the city of Albany. Thèse lots were conveyed by Richard Hobbs to 
O. F. Tarver January 5, 1894, with three other lots. O. F. Tarver, the 
grantee, was absolutely penniless. He returned only his poil tax. 
He had never had a deposit in an Albany bank. The fact that he 
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hadpurchased landed property of such value seems to hâve attracted 
général' attention, although not tlie attention of O. F. Tarver himseli. 
This is dêveloped in the testimony of S. W. Smith, ordinary of the 
county, now before the court. Smith stated that, about a year after 
the conveyance to O. F. Tarver, that individual came to his office and 
wanted to borrovv some money. Smith told him that he could only 
lend money on real estate, whereupon Tarver said that he did not 
hâve any real estate. Smith states: 

"I told hlm he must be mistaken; that there was some on the records in 
his name. He asked me to let him see It, and I took him to the bock and 
showed it to him. He seemed to be surprised, and went away whistling. 
and said no more about it. He said he did not liave any real estate, and I 
took him to the records and showed him the deeds. I thlnk it was some 
City property. If I remember right* Capt. Hobbs made the deed to him, 
though it may hâve been Hobbs & Tueker," 

There are other transactions with other parties, relatives, friends, 
and business associâtes, fully described in the bill and amendments, to 
the same gênerai character, ail marked by the same gênerai features, 
and ail of which the évidence, we think, plainly indicates that they 
were conveyances made to hinder, delay, and defraud creditors of 
Hobbs & Tueker and of Richard Hobbs. 

There is a great deal of évidence in the extensive record which re- 
lates to the particular transactions. This évidence bears out in almost 
every particular the conclusions which the court has drawn from the 
gênerai survey of the case hereinbefore taken. It is not deemed essen- 
tial upon this hearing to examine more in détail than we hâve already 
done the évidence relating to each transfer attacked as fraudulent, 
and intended to hinder and delay creditors. The opinion of the court, 
indeed, upon this hearing, is not conclusive of the rights of the parties, 
except in so far as the appointment of a permanent receiver may afïect 
them. We hâve very anxiously and carefuUy considered the évidence, 
the comprehensive and painstaking oral arguments of counsel and 
the elaborate briefs and reply briefs whick hâve been filed. With every 
disposition to -accord the distinguished and aged lawyer, soldiez , and 
jurist who is the principal défendant in this case every right to which 
he is entîtled, we are nevertheless, by the overwhelming character of 
this évidence, constrained to conclude that the great mass of his 
property has been conveyed to his wife with the intent to hinder, de- 
lay, and defraud his creditors, and that such considération as was nom- 
inally paicf for such conveyances was, in the main, derivable from the 
assets of the insolvent firm of Hobbs & Tueker, which assets the 
creditors were equitably erititled to apply to the payment of their debts. 
The appointment of a receiver is taritamount to an équitable levy 
upon ail of the property thus subject, or which in contemplation of 
equity should be subjected, to the satisfaction of the demands of credit- 
ors. No other remedy, under such circumstances, is so adéquate ; no 
other, indeed, adéquate at ail. It may be possible that upon the final 
hearing of the cause, if that stage in the proceeding is reached, the 
examination of ail the witnesses on oath, and the production of évi- 
dence now not before the court, may induce a différent conclusion. 
As our duty, however, now appears. the appointment of a permanent 
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receiver to take charge of ail the properties alleged in the bill to be 
fraudulently transferred to each and every one of the parties défendant 
is inexorably demanded by the évidence, and an interlocutory decree 
will be entered to that effect. 



ARNOLD MONOPHASE ELECTRIC CO. v. WAGNER ELECTRIC MFG. 00. 

(Circuit Court, S. D. New York. August 11, 1902.) 

1. Evidence — Witnbssbs — Prématuré Examination. 

Where, in an action to restrain infringement of a patent, its validity 
and the Infringement are net disputed, and complainant claims as an 
assignée, and proves sucli assignaient, its prima facie case is complète, 
and an application by It to examine witnesses as to defendant's knowl- 
edge of the asslgnment Is prématuré. 

Louis C. Raegener, for the motion. 
Lawrence E. Sexton, opposed. 

LACOMBE, Circuit Judge. The pleadings are not now before the 
court, but, from the statements which hâve been as to their contents, 
this application to examine witnesses as to the defendant's knowledge 
of the assignment to the complainant seems to be prématuré. Valid- 
ity of the patent and infringement are not disputed. AU that com- 
plainant has to do is to prove assignment to it. Its prima facie 
case is then complète, whether or not such assignment was duly 
recorded in the patent office or not. It is for défendant to show that 
it was a purchaser for value, without notice, if it wishes to avoid the 
assignment to complainant on the ground that it was not duly re- 
corded. Complainant has not changed the situation by inserting 
in the bill unnecessary averments to the efïect that défendant had 
notice of the prior unrecorded assignment. 

For this reason, the motion is denied. 



McINBENEY v. VIRGINIA-CAROLINA CHEMICAL 00. 
(Circuit Court, D. Soutli Carolina. November 12, 1902.) 

1. CONTRIBUTORT NEGLIGENCE — Pl.EADTNG. 

TJnder the rule of code pleading that the facts relied on be stated in a 
clear and concise manner, an answer alleging that the injuries causing 
the death of plaintifï's intestate arose from his carelessness, négligence, 
and fault may be required to be made more deflnite. 

Legare & Holman and B. A. Hagood, for plaintifï. 
Mitchell & Smith and Mordecai & Gadsden, for défendant. 

SIMONTON, Circuit Judge. Thèse are motions to make the 
ansvi'er and the amended answer more definite and certain. The 
complaint seeks damages for personal injuries to the plaintiflE's in- 
testate caused by the alleged négligence of défendant. It states 
that the intestate was a stevedore at work unloading cargo from 
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a stearnshijp at defendant's wharves; that défendant undertook to 
furnish ail appliances and machinery for unloading the vessel, and 
did in fact furnish them; that while the intestate was engaged in dis- 
charge of his duty, unloading the vessel, standing in front of the 
hatch, the chain used in raising the tub eut of the hatch broke 
from the derrick, fell, and struck the intestate on the head, infîict- 
ing a fatal injury; that the chain broke because of a defective link, 
worn, rusted, and rotten, used through the négligence of défend- 
ant. The answer denied ail the allégations of the complaint which 
sought to hold défendant liable for this accident, and, as a further 
défense, alleged that the injuries received and sufifered by the in- 
testate at the ; time and place mçntioned in the complaint, and from 
which it is alleged that he had died, were sufîered and received in 
conséquence of, and were due to and arose from, the carelessness, 
négligence, and fault of the intestate. The answer was subsequently 
amended by adding a further défense; that is to say, that the intes- 
tate was a minor son of plaintifï, and in his care and custody, and 
that the injuries sufîered by the intestate at the time and place men- 
tioned in the con^plaint, and from the efïects of which it is alleged that 
the intestate died, were sufFered and received in conséquence of, and 
were due to the carelessness and neghgence of, his father, the prés- 
ent plaintifï, his administrator. The motions now are that the de- 
fendant make its answer and amended answer more definite and 
certain, by specifying and setting forth the particular act or acts of 
negHgence charged to hâve been committed by the intestate and by 
his father, the présent plaintifï. 

The mode of presenting the défense of contributory négligence 
used by the défendant in this case is in accordance with the practice 
which has prevailed in South CaroHna since the adoption of code 
pleading, in 1870. No question has been made of it at any time, — 
at least, none which has been passed upon in any reported case. It 
is therefore res intégra in this jurisdiction. But if the practice be 
tested by the rules of code pleading, it will appear that it is de- 
fective. The rule governing ail code pleading — complaint and an- 
swer — is that the facts relied upon be stated in a clear and concise 
manner, and from the facts so stated the légal conclusion is drawn. 
If a défendant charged with négligence relies on contributory négli- 
gence on the part of the plaintiff, he must plead it specially, and 
when pleaded the burden of proof is on him to maintain it. Railroad 
Ce. V. Horst, 93 U. S. 298, 23 L,. Ed. 898. It is an affirmative dé- 
fense in the nature of a plea of confession and avoidance. This 
défense goes farther than a gênerai déniai. Under the défense of a 
gênerai déniai, the plaintifï must prove that the négligence of the 
défendant was the proximate cause of the injury. And the défend- 
ant can introduce any évidence contradicting that. He may show 
that his conduct in no wise contributed to the injury, and may go far- 
ther, and show that the injury was caused wholly by the act of the 
plaintifï. But where he sets up the défense of contributory négli- 
gence, he, in efïect, says : "It may be true that I was négligent, but 
at the sanie time I can show that you also were négligent, and so 
notwithstanding my négligence you cannot recover." In other 
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words, by inserting this défense he introduces new matter, — othet 
facts, which, if they do not justify him, debar the plaintifï. And un- 
der the rule of code pleading he must set out concisely thèse facts 
from which the légal conclusion can be drawn. Before the plaintifï 
can recover, he must set out, as well as prove, the spécifie acts of 
défendant by which négligence will appear ; and so, when défendant 
relies for his défense on the cotemporaneous négligence of plaintifï, 
he must set out the facts, — the spécifie acts of plaintifï by which 
his négligence will appear. To put it in another way : If a défend- 
ant wishes to rely upon the rule that the plaintifï must prove his case, 
the gênerai déniai would accomplish his purpose. But if he intends 
to go beyond this, and to avail himself of a défense, notwithstanding 
that négligence may be proved against him, by showing contributory 
négligence on the part of the plaintifï, he must state his facts upon 
which he relies, from which négligence could be inferred. 

I ara of the opinion, notwithstanding the prevalence of the practice 
in the state of South Carolina of barely averring that plaintifï was 
guilty of contributory négligence, that when that practice is exam- 
ined it is found erroneous; that the plaintifï is entitled to his mo- 
tion that the answer, in the respects complained of, be made more 
definite and certain. It is so ordered. 



PEINGLE V. GUILD et al. 
(Circuit Court, D. South Carolina. November 14, 1902.) 

1. McNrCIPALITY—GARNISHMENT—CONTRACTOH— BENEFICIAI. PuBLIC WORK. 

An attachment issued against a city, as garnishee, to rsach money ow- 
ing by it on a contract for the construction of a necessary and bénéficiai 
public -work, will be set aside as to so mucli of the attachment as seeks 
to reach funds payable to the contractors during the performance of their 
contract wlth the city. 

At L,aw. Motion to set aside an attachment. 

Wm. H. Lyles and D. W. Robinson, for plaintifï. 
R. W. Shand and P. H. Nelson, for défendants. 

SIMONTON, Circuit Judge. This cause originated in the court 
of common pleas for Richland county, and has been regularly and 
properly removed into this court. The action is for personal inju- 
ries to the intestate of the plaintifï, alleged to hâve been caused by 
the négligence of the défendants. The défendants are under contract 
with the city of Columbia, a municipal corporation, for putting in a 
sewerage System in said city, which System is of great value and 
importance to the public health. In carrying out their contract, the 
défendants necessarily made excavations in the soil; and the injury 
sustained by plaintifï's intestate was caused by his falling into one 
of thèse excavations, his life being the forfeit. Upon suing out the 
summons and complaint, the plaintifï in the state court obtained a 
warrant of attachment, directed, among others, to the city of Colum- 

1 1. See Garuishment, vol. 24, Cent. Dig. ? 32. 
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bia, îts officers and agents, attaching in their hands ail moneys due or 
to become due to the défendants under this contract. A motion is 
noW made in this court to set aside this attachaient on several 
grounds. Some of thèse grounds go to the sufficiency of the com- 
plaint ; others to the case on its merits ; one to the small amount re- 
quired in the undertaking; one npon the issuance of the attachaient; 
yet another to the excessive demand for damages in the complaint, 
and the conséquent necessity for a heavy bond in releasing the at- 
tachment. It is unnecessary at this time, and in the mode of pre- 
senting the case to the court, to antieipate many of thèse questions, 
which will properly come up for décision on trial of the cause. 

The grave question to be met is tliat presented by défendant in 
his third exception : 

"The tools and Implements used by défendants, belng used In fulflUing a 
oontract wlth the clty of Oolumbia for a public work affectlng the publie 
health, and the moneys due and to be due by the eity of Columbla, a mu- 
niclpallty of this state, belng payable for such public work, the same could 
not be legally attached, to the embarrassment and delay of such work." 

Or to put it more generally, a public municipal corporation cannot 
be subjected to the process of garnishment, at least for moneys 
appropriated to a public work for the public health, unless it be so 
provided by statute. 

Among the papers presented with this motion is a return made by 
the city of Columbia to process of garnishment, vigorously protest- 
ing its illegality, and taking substantially the same position as défend- 
ants on this point. 

The course of décision on this point in the several states of the 
Union is by no means uniform. But the great prépondérance of 
authority sustain the position stated. See cases on both sides of the 
question cited in 14 Am. & Eng. Enc. Law (zd Ed.) pp. 811, 812. The 
exemption of a municipal corporation from process of garnishment is 
broadly sustained in Mayor, etc., v. Rowland, 26 Ala. 498 ; in Leake 
V. Lacey, 95 Ga. 747, 22 S. E. 655, 51 Am. St. Rep. 112; in Hardware 
Co. V. Perdue, 105 Ala. 293, 16 South. 713, 53 Am. St. Rep. 124; 
in State v. Tyler (Wash.) 45 Pac. 31, 37 L. R. A. 207, 53 Am. 
St. Rep. 878; Boone Co. v. Keck, 31 Ark. 387. It is also dis- 
cussed and followed in an able opinion in Merwin v. City of Chi- 
cago, 45 111. 133, 92 Am. Dec. 204. The rule and the reason for the 
rule are well stated in Wade, Attachm. § 345; and Judge Dillon, in 
his able work on Municipal Corporations, whilst he thinks it not rea- 
sonable, admits the existence of the rule. 

I am of the opinion, therefore, that so much of the attachment 
as seeks to reach funds payable to the défendants during the per- 
formance oî their contract with the city of Columbia, and whilst 
engaged in its performance, must be set aside. Décision on ail 
other points is reserved. 
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ENOCH MORGAN'S SONS CO. v. WHIÏTIER-COBURN CO. 

(Circuit Court, N. D. California. August 18, 1902.) 

No. 13,012. 

1. TiiAnTî-NAMES— Infuingement— "Sapolio. " 

The Word "Saplio" sufficiently resembles "Sapolio" to constltute an 
infringement of tlie latter as a trade-name, wliere it is used as tlie name 
of a similar article, put up in pacljages wliicli are identical in form, 
size, and color of vrapper, and having a label in similitude of that used 
on packages of Sapolio. 

2. Same — Dnfair Compétition — Imitation of Packages. 

It is within the discrétion of the court to enjoin an imitation of another's 
goods in the matter of form, color, or letteriug of packages when it is 
proven directly, or bj' strong inferential évidence, that the imitation was 
willfully made, or when such imitation, though innocently made, results 
in damage to the one whose rights are Infringed. 

3. Same. 

A manufacturer who so dresses his goods as to enable retail dealers 
to sell them to custoniers as those of a competitor earlier in the market 
is chargeable with unfair compétition, although he is careful bimself to 
sell them as his own. 

In Equity. Suit for infringement of trade-name and for unfair com- 
pétition. 

Archibald Cox and Wright & Lukens, for complainant.' 
Lloyd & Wood, for défendant. 

MORROW, Circuit Judge. This is a suit in equity brought by the 
complainant, a corporation existing under the laws of the state of 
New York, toprotect its trade-mark and trade-name "Sapolio," and 
to restrain the défendant, a California corporation, from certain acts 
of unfair compétition. It is alleged that many years ago the fîrm of 
Enoch Morgan's Sons, in New York City, pre'pared and put upon the 
market a superior manufacture in the shape of a soap especially de- 
signed for cleansing, scouring, and polishing, and appropriated, ap- 
plied thereto, and used as a trade-mark and trade-name to distinguish 
and identify their said manufacture the word "Sapolio"; that the said 
firm also originated and devised a radically new and distinctive form 
or style of package for said "Sapolio," of unusual size, color, and 
shape, in connection with such manufactures, in order that the said 
"Sapolio" might be more readily recognized by consumera and the 
public, and become more widely and generally known and more ef- 
fectually popularized ; that many thousands of dollars were expended 
by said firm in advertising and placing upon the market said manu- 
facture, resulting in the création of a large demand for the said "Sa- 
polio." It is further alleged that on or about the 4th day of Novem- 
ber, 1876, the com.plainant herein succeeded to ail the right, title, and 
interest of the said Enoch Morgan's Sons, and has continued to carry 
on the said business ever since, though in a greatly enlarged and 
extended form, including the use of the trade-mark "Sapolio" and the 
distinctive form of package indicating that product ; that for a period 

If 2. Unfair compétition, see notes to Scheuer v. Miller, 20 C. 0. A. 165; 
Lare v. Harper, 30 C. C. A. 376. 
118 F.-42 
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of more than 30 years the complainant and its predecessors hâve béer, 
in the sole: and exclusive use of said trade-name and style of package, 
and the right to such use has become of great value to complainant. 
The défendant is charged with infringement of complainant's rights 
in the use of said package and trade-mark, and with inéquitable com- 
pétition in business, in that it has fraudulently prepared and sold a 
clcaning àttd polishing substance in imitation of complainant's manu- 
fàctiire, with form and wrapping in simulation of that used by com- 
plainant, and applied thereto the descriptive title "Sapho." It is al- 
leged that the defendant's préparation is easily mistaken for that of 
the complainant, and that the substitution therefor, whether by design 
or mistake, results in great loss and injury to complainant. The de- 
fendant dénies generally the charges of the bill, and avers that its acts 
in connection with the prpduct "Sapho" hâve been entirely fair, and in 
legitimate compétition with the business of complainant. 

It appears from the évidence that the complainant's predecessors 
coined and adopted the word "Sapolio" in 1869 as a trade-name for 
the scouring soap prepared by them, and that the name has been 
used as a trade-mark for such préparation continuously since that 
time. It is not denied that the said name and product to which it is 
attached hâve become of great value to complainant, and that it is 
entitled to such protection of its rights therein as the law afifords. 
The contrdversy! therefore présents two questions for détermination : 
Does the word "Sapho," as applied by défendant to its product, in- 
fringe the rights of complainant in and to its trade-name "Sapolio"? 
And hâve the defendant's aets in preparing and placing upon the 
market thé Said "Sapho" soap cOnstituted unfair compétition in trade? 
The détermination of the fîrst question necessarily involves a consid- 
ération of the second, and the two will therefore be dealt with to- 
gether. 

The acts constituting infringement of a trade-mark cannot be spe- 
cifically defined in form appHcable to ail cases, and gênerai rules only 
can be rçigdrted to for the guidance of the courts in determining the 
existence or nonexistence of infrih'gement. The suprême court of the 
United States, in the case of McLean v. Fleming, 96 U. S. 245, 24 
3-,. Ed. 828, in this' connection states: 

"It Is çâf e to déclare, a'S a gênerai nile, that exact simUitude is net requlred 
to eonstltute an infringement 6r to entitle tlie complaining party to protec- 
tiofi. If the form, marlts, contents, words, or the spécial arrangement ci: 
the same, or the gênerai appe^rance pf the alleged infringer's device, is sucii 
as would be likely to mlslead one in, the ordinary course of purchasing the 
goods, and ihduce hlm to Stippose thât he was purchasing the genuine article, 
ttéîi the similitude is such àS entltles tlie injured party to équitable protec- 
tion, if he takes seasonable measures to assert his rights, and to prevent 
thelr coçtinued invasion." ' 

And further in the décision, emphasizing this opinion, it says : 

"*wo trade-marks are sub'stantially the same in légal contemplation, if the 
rèbèmblance is such as to deceive an ordinarj' purchaser, giving such atten- 
tion to the same as such a purchaser usually gives, and to cause him to pur- 
chase the one supposing it to be the other." 

In applying the test furnished by this rule, the question becomes 
one of fàct, to be deduced from the évidence. 
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It appears that the défendant was for many years the agent of the 
complainant in marketing "Sapolio," and was therefore familiar with 
the salability of the complainant's product. About the time of ter- 
minating this agency the défendant commenced the manufacture of 
the alleged infringing product, "Sapho" soap, of size and shape iden- 
tical with that known as "Sapolio," and bearing the imprint of the 
name and owner in similar style, as appears by the foUowing fac 
similes of the two products : 
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The complainant's packages , were wrapped in paper having the 
appearance of silver, while lengthwise around this wrapper was placed 
a band of dark blue paper, bordered with two narrow gilt lines, there 
appearing within the borders certain collocations of words, as repre- 
sented by the following : 




The défendant wrapped its packages in the same kind of paper, 
placéd lengthwise around the wrapper a band of very dark-colored 
paper, of the same width as that used by complainant, bordered with 
the two narrow gilt lines, and containing collocations of words ar- 
ranged in similar position to those of complainant's packages, as 
illustrated by the following: 




The labels placed upon the boxes in which the packages were 
packed for delivery to dealers were also of the same colors, and sim- 
ilar in arrangement of letters. For about one month sales were made 
by the défendant of their product so prepared, when it was learned 
that objection was being made by the complainant to the wrapper 
label. The défendant consulted its attorney, and upon his advice 
designed new labels for the wrappers, removed the old ones from 
the packages on hand, and substituted the new in place thereof, also 
changing the color of the box labels. The complainant contends, 
however.'that it is entitled to an injunction against the use of the 
former labels, regardless of their présent discontinuance by défend- 
ant, and that the défendant should be restrained from the use of 
the wOrd "Sapho" in connection with a scouring soap, and from the 
use of any package calculated to deceive. 

In the opinion of the Court, the first labels and style of wrapper 
were so dosely in imitation of those used by the complainant (which 
by extensive advertising and the virtues of the product had become 
of great value) as to constitute the counterfeiting of an article with a 
réputation already establisheid, and therefore a violation of complain- 
ant's rights in its trade-mark and trade-name. 

The labels now in use by the défendant are the following: 
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As will be observée!, the color of the paper is the same and the 
width of the band. A solid gilt line is substituted for the two nar- 
row ones, but occupying the same space and inclosing the lettering 
in exactly the same manner as the two lines of the former labels. 
The scroll is removed from the words "Scouring, Polishing, and 
Cleaning," and those words placed in a straight line instead of a 
curve, and in reversed position. In place of the words "Manufac- 
tured by" the word "Soap" appears. No other différences are ap- 
parent. The packages of defendant's product are still of the same 
size and form as those of complainant; they are still wrapped in the 
silver-colored i)aper, and at a distance of a few feet présent a remark- 
ably similar appcarance to the well-known packages of "Sapolio." 
The word "Sapho," commencing and ending with the same letters as 
"Sapolio," and arranged in the same position upon the packages of 
soap, présents so similar an appearance to the eye in an ordinary 
glance that, in my opinion, it could easily be mistaken for "Sapolio." 
A minute and careful inspection will, of course, reveal the fact that 
it is a différent préparation ; but, in légal contemplation, infringement 
occurs when "the resemblance is such as to deceive an ordinary pur- 
chaser giving such attention to the same as such a purchaser usually 
gives." McLean v. Fleming, supra ; Sterling Remedy Co. v. Eurêka 
Chemical & Mfg. Co., 80 Fed. 105, 25 C. C. A. 314; Saxlehner v. 
Eisner & Mendelson Co., 179 U. S. 19, 41, 21 Sup. Ct. 7, 45 L. Ed. 60. 

While it is true that no one has a monopoly of form, of color, or 
of the shape of letters, it has repeatedly been held that one may 
not use the color that another has selected as a distinguishing mark 
of his goods, or use the same arrangement of letters and of marks, 
when such use is with the design to market his goods as the goods 
of another. Hires Co. v. Consumers' Co., 100 Fed. 809, 41 C. C. 
A. 71. It is within the discrétion of the court to enjoin such an 
imitation of anotker's goods, when it is proven directly or by strong 
inferential évidence that the imitation was willfully made, or when 
such imitation, even though innocently made, results in damage to 
the one whose rights are infringed. In the présent case the évi- 
dence shows that the goods of the défendant hâve been mistaken by 
purchasers for those of the complainant, probably by the design of 
the dealer. And, though there is no évidence Connecting such dis- 
honest dealing with the défendant in any way, the fact that it so 
dresses its goods as to' give an easy opportunity to the unscrupulous 
dealer to delude the consuming purchaser is very persuasive évidence 
that an intention existed to enter into compétition with the manu- 
facturer whose goods were already well established, and to carry on 
such compétition in a manner which courts of equity hold to be 
unfair. In the case of Fairbank Co. v. R. W. Bell Mfg. Co., 23 
C. C. A. 554, "]"] Fed. 869, complainant introduced to the public a 
soap powder under the title of "Gold Dust," and devised a distinctive 
form of package to contaîn the powder. It expended upward of 
$300,000 in advertising this article, and thereby created a large de- 
mand for it throughout the United States. The défendant later in- 
troduced a similar préparation to the public, packed in boxes re- 
sembling those of the complainant in size, form, and coloring, but 
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having: the name "Buffalo" in place of "Gold Dust." This prép- 
aration waâ' 'offered to the trade at a lower price than that of the 
complainantj and proved a sharp competitor. It was shown that no 
effort was éver made by the défendant or its salesmen to deceive cus- 
tomers by indticing them to purchase the defendant's goods believ- 
ing them to be those of the complainant, but the court held that in 
equity: the consumer should be regarded as well as the middieman. 
It was shOwn that in many cases when consumers asked for the 
complainant's goods the dealers would hand them those of the de- 
fendahti and that by reason of the close resemblance in gênerai ap- 
pearance of the packages most customers were deceived. The court 
said : 

"It may be conceded that the défendant never, by any of Its offlcers or 
agents, Inttoated to its salesmen that they should recommend the defendant's 
packages psibelng readily disposed of to consumers who asked for and wished 
to hâve cpmplainant's. But sùch oral commepdation was certainly unneces- 
sary. A survjey of the two packages, placed side by side, would sufflciently 
suggest thiâ ■possiblllty to à dishonest dealer. We hâte, then, the case of a 
manufacturer who is careful always to sell Its goods as Its own, but who 
puts them up in a, style of package so similar to that used by one of its com- 
petitors, earlier In the market, that unscrupulous dealers, who purchase from 
the mabufacturer in order to sell àt retail to consumers, are enabled to 
delude a large number of such retail purchasers by palming ofC upon them 
the goods bf the manufacturer as those of its competitor. That this is unfair 
compétition seems apparent, both on reason and authority. In a similar case 
the court says: 'It is argued that the défendant bas notiiing to do with the 
déception of the public. The answer is obvions. Every pérson who, intend- 
ing to buy a bottle of the plaihtiflf's sauce, gets, instead, a bottle of the de- 
fendant's, is a customer taken from the plaintiff by this deceit, and, if this 
is extenslvely done, , the damage to the plaintiff' s trade would be serious. 
PoweU V. Brewery Cq. [1896] 1 Ch. 88.' See, also, Kead v. Richardson, 45 Law 
T. (N. S.) 54; Brown v. Mercer. 37 N. Y. Super. Ct. 265; Manufacturing Co. 
V. Loog, 18 Ch. Div. 412; • LeVer v. Goodwin, 36 Oh. Div. 1. In the latter 
cafte the rule Is well stated, as folio ws: 'It bas been said more than once in 
this case that the manufacturer oUght not to be held liabje for the fraud of 
the ultimate seller; that is, the shopkeeper or the shopkeeper's assistant. But 
that is not the trùe view of the case. The question is whether the défendants 
hâve or bave not knowingly put into the hands of the retail dealers the means 
of deceivlng the ultimate purchasers.' " 

The case at bar présents even stronger évidence of unlawful im- 
itation than the case just cited; for hère not only are the form, size, 
color, and manher of lettering of the packages similar, but the name 
adopted as a distinguishing feature by complainant is also readily 
confused with that of the competing manufacturer, and there is really 
no differentiation in the gênerai appearance of the two préparations. 

It follows that the rights of the complainant in and to its trade- 
name are infringed by the acts of the défendant, and that the imita- 
tion of complainant's packages by défendant is unlawful, in that it 
tends to create confusion in the trâde, and work a fraud upon the 
public by inducing it to accept the goods of défendant for those of 
the complainant". 

Let a decrèe be entered in accordance with this opinion. 
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UNITED STATES Y. MULLAN FUEL CO. 

(District Court, D. Montana. November 13, 1902.) 

No. 40. 

1. PuBi^ic Lands— Action fok Unlawful Cuttino op Timbek— Lands within 
Kaii.road Grant. 

The United States cannot maintain an action to recover tlie value of 
timber eut and removed from unsm-veyed land witnin the limits of a 
railroad grant, and which, wlien siirveyed, would be within the limits 
of an odd-numbered section, to which the government had parted with 
Its title. 

3. Same— Défenses — Pleading. 

To authorlze the cutting of timber on public lands, under Act .lune 3, 
1878 [U. S. Comp. St. p. 1528], which permits the cutting of timber from 
minerai lands in certain states and territorles by bona fide résidents 
thereof for building, agricultural, mining, and other domestic purposes, 
under régulations prescribed by the secretary of the interior, a compliance 
with sueh rules and régulations as the secretary had power to adopt is 
necessary, and one relying upon the license given by said act as a défense 
to an action for the unlawful cutting of timber should set ont in his 
answer the acts done in compliance with such régulations, and ail the 
facts necessary to constitute the license. 
B. Same—Act Pekmitting Cutting of Timbks for Domestic Pukposes — 
Régulations of Secretary. 

The limits of the jwwer of the secretary of the interior to make rules 
and régulations goveming the cutting of timber from public minerai 
lands for certain purposes, authorized by Act .Tune 3, 1878 [U. S. Comp. 
St. p. 1528], subject to such rules and régulations as the secretary may 
prescribe '"for the protection of the timber and of the undergrowth grow- 
ing upon such lands and for other purposes," hâve never been judicially 
determined, but the act should be liberally construed, and the régulations 
must be reasonable, and not such as to annul or limit its efEect. 

4. Same— Pleading Facts in Mitigation of Damaoes. 

Under Code Civ. Proc.Mont. § 700, a défendant, in an action in a fédéral 
court in that state to recover the value of timber alleged to hâve been 
unlawfuUy eut from public lands, who desires to prove his good faith 
in mitigation of damages, must plead such défense and such facts as he 
expects to prove in support of it 
6. Samb— Advicb of Counsel. 

An action by the United States for an alleged willful trespass In the 
cutting and removal of timber from public lands Is one In which exem- 
plary as well as actual damages may be recovered; and it is compétent 
for the défendant. In support of a plea of good faith and to prevent such 
damages, to show that he acted under the advice of counsel. 

At Law. Action of trespass by the Unîted States for the unlawful 
ctrtting of timber from public lands. On motion for new trial. 

William B. Rodgers and Cari Rasch, U. S. Attys. 
CuUen, Day & Cullen, for défendant. 

KNOWLES, District Judge. In this action the plaintiff seeks to 
recover from défendant the sum of $30,000 as damages for cutting 
timber upon sections 29 and 30, in township 11 N., range 6 W. of 
the principal meridian in Montana, situât ed in_Powell county, in said 
State. The plaintifï allèges that it was the owner of this land. The 
défendant admits that plaintifï is the owner of said section 30, but dé- 
nies that it is the owner of said section 29, and avers that this last- 
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mentioned section is the property of the Northern Pacific Raiiwar 
Company. Défendant also admits t"hat during the period named in 
plaintiff's complaint it entered upon what, when surveyed, would be 
section 30, above described ; but it dénies that its entry upon said land 
was unlawful or wrongful, or that it unlawfuUy or wrongfully eut down 
the timber growing thereon, or that at any time it eut 15,000 cords of 
wood, or any other number of cords of wood in excess of 500, or that 
it converted to its own use any timber growing upon said lands in ex- 
cess of 560 cords, or that the wood so eut or converted by the défend- 
ant was of the value of $30,000 or any other value, and dénies that 
the plaintifï was damaged in the sum of $30,000 or in any sum what- 
ever. Défendant also allèges in its answer that said section 30, at 
the time sai^ wood was eut, was public minerai land, not subject to 
entry under any of the existing laws of the United States, except 
minerai entries, and défendant eut said wood for mining ând domestic 
use in the state of Montana, and no part of said wood was used for any 
other. than the said mining and domestic purposes by bona fide rési- 
dents of said state of Montana. The plaintiff in its replication joins 
issue as to the affirmative matters alleged in defendant's answer. 

It appears from the évidence that the section 29 described in plain- 
tiflf's complaint was an odd section of unsurveyed land, and that if 
surveyed it would. be within the limits of the Northern Pacific Railway 
Gompany's land grant. The government had therefore parted with its 
title to that section. It is dîffiçult, under the décisions of the fédéral 
courts, to ilnderstand why a suit should hâve been brought for dam- 
ages to that (Section of land, as the government had parted with its 
légal title to the same. The following cases establish this doctrine: 
Leavenworth, L. & G. R. Co. v. U. S., 92 U. S. 741, 23 L. Ed. 634; 
Missouri, K. & T. R. Co. v. Kansas Pac. R. Co., 97 U. S. 491, 24 
L. Ed. 109s; Wood V. Raîlroad Co., 104 U. S. 329, 26 h. Ed. 772; 
Buttz V. Raiiroad Co., 119 U, S. 66, 7 Sup. Ct. 100, 30 L. Ed. 330; 
Wisconsin Cent; R. Co. v. Priée Co., 133 U. S. 509, 10 Sup. Ct. 341, 
33 L. Ed. 687; Barden v. Raiiroad Co., 154 U. S. 288, 14 Sup. Ct. 
1030, 38 L. Ed. 992; Denny V. Dodson, 13 Sawy. 66, Fed. Cas. No. 
899; Raiiroad Co, v. Cannon (C. C.) 46 Fed. 224. Other cases might 
be cited to the same efîfect. 

As to said »section 30, there is no contention but that the title to the 
same is in th^ gotemment, and plaintifï would be entitled to c'amages 
for wood eut upon the sarrie, unless the défendant could présent facts 
siiowihg that it had a liceilse to enter upon the same and eut wood 
thereon. In the amended a.nswer in this case the défendant admits 
that it entered upon said section and eut some 500 cords of wood 
therefrom and converted the same to its own use. The évidence, how- 
ever, shows that the amount eut and appropriated by défendant from 
said section waâ sbme 4,500 cords. There is a déniai in the answer 
that the défendant unlawfuUy or wfôfïgfûUy eut any of this wood. 
This, however, is a déniai or a légal conclusion, and is of no avail. 
The defendartt àlso allèges as a défense that said section 30 was 
public minerai land of the United States, not subject to entry under 
any of the existing laws of the United States except minerai entries, 
and that défendant eut said wood for mining and domestic use in said 
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State of Montana, and no part of said wood was used for any other 
than mining and domestic purpbses by bona fide résidents of the state 
of Montana. Défendant presented évidence to prove this fact, and 
also to prove that it entered upon said premises in good faith, believ- 
ing that the same were minerai land, and that it eut this wood under 
that belief. Plaintifï objected to this évidence upon the ground that 
it was not justifîed by any pleading in the case : (i) That, if said land 
was minerai land as alleged, défendant did not plead and show that it 
had complied with the rules and régulations established by the secre- 
tary of the interior upon the subject of cutting timber upon the minerai 
lands of the United States in the states and territories named in the act 
of congress ; (2) that the plea of the défendant having entered upon the 
land in good faith was one in mitigation of damages, and should hâve 
been set forth in the answer. 

The statute— 20 Stat. 88 [U. S. Comp. St. pt. 1528]— which gives 
the right to eut timber upon the minerai lands in the states and terri- 
tories aforesaid reads as foUows : 

"Section 1. That ail citizens of the United States and other persons, bona 
fide résidents of the state of Colorado, or Nevada, or either of the territories 
of New Mexico, Arizona, TJtah, Wyominjr, Dakota, Idaho, or Montana, and 
ail other minerai districts of the United States, shall be and are hereby, au- 
thorized and permitted to fell and remove, for building, agricultural, mining, 
or other domestic purposes, any tinaber or other trees growing or being ou 
the public lands, said lands being minerai, and not subject to entry under 
existing laws of the United States, except for minerai entry, in either of said 
states, territories, or districts of which such citizens or persons may be at the 
time bona flde résidents, subject to such rules and régulations as the secre- 
tary of the interior mày prescribe for the protection of the timber and of 
the undergrowth growing upon such lands, and for other purposes: provided, 
the provisions of this act shall not extend to railroad corporations. ♦ • *" 

It will be seen by this section that trees may be eut "under such rules 
and régulations as the secretary of the interior may prescribe for the 
protection of the timber and the undergrowth growing upon such 
lands, and for other purposes." (The italics are mine.) Compliance 
with such rules and régulations as the secretary of the interior had 
power to make and adopt is necessary in order to give a license to 
eut trees, and this license, and ail the facts necessary to constitute this 
license, should be specially set forth in the answer. 

There is much doubt, I conceive, as to what rules and régulations 
the secretary of the interior was authorized to adopt under this statute. 
First, thèse rules and régulations were to pertain to the protection of 
the trees and undergrowth growing upon such minerai lands, and next 
for other purposes. What çould be included under this term "other 
purposes" has never been fuUy determined by the courts. The secre- 
tary of the interior passed beyond the authority given him by the stat- 
ute, and in his rules and régulations has undertaken to describe the 
land from which timber may be eut, and designated it as "strictly 
minerai." What is meant by this description we are not enlightened 
by any judicial authority. If there is any différence between minerai 
land and strictly minerai land we hâve not been informed. The courts 
hâve determined, to some extent, as to what évidence will be sufficient 
to détermine what are minerai lands. In U. S. v. Edwards (D. C.) 
38 Fed. 812, the court says : 
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"Land returned on the goremment survey as minerai land, of broken and 
rugged surîace, with every indicatljal of minerai ground, but on which no 
mines hâve been located, though In ther vicinity of valuable mines, and wliicli 
is unfit for cultivatlon and entry a.& agrlciiltural lands, is witliin tlie meauing 
of Aèt Çong. June 3, 1878 [TJ. S. Oomp. St. p. 1528], allowing timber to be 
taken froin minerai lands on tbe public domain for building, agricultural, 
mlnlng, or other domestle purposes." 

In U. S. V. Richmond Min. Co. (C. C.) 40 Fed. 415, the court says: 

"The défendant, a corporation enga^ed in minlng, reducing ores, and reflu- 
ing bUUioni pUrehased wood and cliarcoal for use at its réduction works. 
The cord wôod* and the wood from ivlllch the charcoal was manufactured, 
were eut Upjpii unsurveyed publlcjplneral lands, minerai In character, of lit- 
tle or no , value except for the minerai therein, and wlthln organized mining 
district^,' or. Ilôt far remote from kiiown mines. This was minerai land, 
■wlthln 'tlié înëatalHg of the act of congress of June 3, 18T8, permltting timber 
to be taken therefrom for 'building, agricultural, mining, or other domestic 
purposes,' aïjd- that défendant could lawfuUy purchase such wood and coal 
for sald use under the license given by sald act." 

TJie mode of determining what is minerai lands adopted in the fore- 
going deeisions Was probably considered and approved by congress, 
in its législation contained in 28 Stat. 683, entitled "An act to provide 
for the .éxamination and classification of certain minerai lands in the 
States of Montana and Idaho." In that act the commission ers were to 
détermine the minerai character of lands from the character of adjacent 
lailds,and;their minerai character and geological formation, etc., and 
the re%pljafele. probability of such land containing valuable minerai 
deposits.i Thèse, I think, are better criterions for determining what 
is meant in the act of congress of June 3, 1878 [U. S. Comp. St. p. 
1528], as to the lands upon which license was given to eut trees or 
timber. In U. S. v. Price Trading Co., 48 C. C. A. 331, 109 Fed. 239, 
it was held that the régulations prescribed by the secretary of the in- 
terior, under arîd pursuànt to Act June 3, 1878, 20 Stat. 88 [U. S. 
Comp. St. 1901, p'. ÏS28], aUthorizing the cutting of timber from pub- 
lic minerai lands in certain states and territories for building, agri- 
cultural, miiiiiit^j,' Or other domestic purposes, which régulations re- 
quire "every owner or manager of a sawmill, or other person felling 
or removing timber under the provisions of this act," to keep a record 
showing by whom such timber was eut, from what lands, évidence 
of minerai character, to whom the timber was sold, and for what pur- 
pose, etc.j ahd to take from such purchaser a written certificate, under 
oath, that the purchase is madè for his own use, and for an authorized 
purpose, corttértiplàtè the keeping of such records only by persons who, 
hke the propriétors of saWmills, make a business of cutting timber on 
minerai lands ahd selling it, or who are engaged to a considérable 
extent in such business, and they do not apply to settlers engaged 
chieïïy in other pursuits, who eut small quantities of timber from 
minerai lands which they occupy, and who barter the same to a trader, 
with the undeirstànding that it will be resold to other farmers or ranch- 
men in the vicinity for domestic uses, so as to render such cutting or 
sale unlawful, âlthough the prescribed conditions are not complied 
with. 

It is not at ail certain what power was granted to the secretary of 
the interior to make rules and régulations for other purposes than the 
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protection of timber upon the public domain and the undergrowth 
growing thereon. The statute giving the right to eut timber upon tbe 
public minerai lands of the United States is one which concerns the 
public good or the gênerai welfare ; it pertains to the citizens and bona 
fide résidents of the states and territories named therein, and should 
be liberally construed. i Suth. St. Const. § 408. It is not to be sup- 
posed that congress intended to give the secretary of the interior the 
power, by rules and régulations, to annul or limit its efïect; hence it 
is difficult to say just what facts the défendant should hâve pleaded to 
show that it had a license to go upon this land and eut the trees named, 
or what it should hâve alleged in mitigation of damages. I think, 
however, that, under section 700 of the Code of Civil Procédure of 
Montana, the défendant should hâve set up whatever tacts it expected 
to prove in mitigation of damages, and should hâve complied with the 
statute by stating that it was for that purpose. 

I do not feel called upon at this time and in this case to détermine 
whether the secretary of the interior had, under the authority above 
named, the right to regulate the sale or disposai of cord wood eut 
from trees standing on the public minerai lands, and to require that 
the person selling such wood should obtain an affidavit from the 
purchaser as to the use to which he intends to put such wood, or to 
prescribe a System of bookkeeping for those engaged in that business. 
Rules and régulations upon the subject of cutting and disposing of 
cord wood should be reasonable and designed to promote the policy 
of congress in the statute under considération. Anchor v. Howe 
(C. C.) 50 Fed. 366. 

It is also claimed that it was error on the part of the court to admit 
in évidence the advice of counsel learned in the law, given to the de- 
fendant upon the question of a compliance by it with the rules and 
régulations of the secretary of the interior, with référence to the keep- 
mg of a record of sales and other régulations pertaining to the sale of 
its cord wood, and in this connection the plaintiff contends that in this 
action the plaintiff is not seeking to recover punitive or exemplary 
damages, and that only in cases of this character is the défendant per- 
mitted to introduce such évidence. In this case, however, plaintifï 
does seek to recover punitive or exemplary damages. It seeks ta 
recover more than a compensation for the injury done. It is alleged 
in the complaint that the défendant willfully committed the trespass. 
In a case somewhat of the nature of this (U. S. v. Eccles [C. C] m 
Fed. 490) the advice of an attorney was held to be proper to be given 
in évidence and was considered in mitigation of damages. In i Suth. 
Dam. p. 747, it is held that the advice of counsel in such cases is ad- 
missible in évidence at least to prevent exemplary damages. The ad- 
vice of counsel as to the scope of the statute we are considering is 
proper to be considered. Reputable attorneys might well dififer as 
to the power conferred upon the secretary of the interior under the act 
of June 3, 1878, in the clause "and other purposes," as contained in 
said act. 

Défendant has asked for leave to amend its pleadings so as to con- 
form to the évidence adduced at the trial ; but this évidence was given 
and received under the objection of the plaintifï, and I think, under 
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such circumstaiîces, the right to sô amend is not proper. Brewer v. 
Jacobs (C. C) 22 Fed. 244; i Enc. PI. & Prac. 585, and cases cited 
in the note. 

The view that évidence in mitigation of damages could be given 
without being pleaded was the error of both the court and counsel for 
the défendant. Under the rules of the common law and in some of 
the States under the code practice, such évidence could be given under 
the gênerai issue. Pom. Rem. & Rem. Rights, § 693 ; i Suth. Dam. 
pp. 256-258 ; 5 Enc. PI. & Prac. p. yjÇ», and cases cited in the note ; 
Beckwith v. Bean, 98 U. S. 279, 25 L. Ed. 124. 

In conclusion, for the error above named I think a nevsr trial should 
be awarded, and défendant be granted leave to amend its answer in 
accordance with the views above expressed ; and it is so ordered. 



GUHAS T. PORTER. 

(District Court, N. D. Califomia. November 10, 1902.) 

No. 279. 

1. Bankruptct— Vamditt of Liens— Uhkecorded Chattel Mobtoage. 

Under Cav. Code Cal. §§ 2959, 2962, wliicli provide tbat eliattel mort- 
gages sttaU be recorded in the county where the property Is situated, and 
tbat a single mortgage embracing several tbings so situated tbat separate 
mortgages thereon would be required to be recorded in différent places 
sbali bè talid only in respect to the property where recorded, a mortgage 
covering property in two counties and only recorded in one is void as to 
the property in the other county as against the trustée of the aiortgagor 
in bankruptcy. 

& Conversion— Damages — Burden op Pkoof. 

In an action by a chattel mortgagee against the trustée In bankruptey 
of the mortgagor to recover for the conversion of the mortgaged property, 
where thé mortgage was void for want of record as to a portion of the 
property, the burden rests upon the plaintift to prove the amount and 
value of the property as to which the mortgage was vaild; such proof 
not having been prevented by any act of the défendant 

At Law. Action for conversion. 

Lindsay & Netherton, for plaintifï. 
Bishop, Wheeler & Hoefler, for défendant. 

DE HAVEN, District Judge. This action is brought by the plain- 
tiff against the défendant, as trustée of the estate of N. Banaz, bank- 
rupt, to fecoyer damages in the sum of $1,326 for the alleged conver- 
sion by défendant of apples and other fruit growing upon two tracts 
6f land, one situate in the county of Monterey and the other in the 
county of Santa Cruz, state of California. It appears from the évi- 
dence that on March 2, 1900, the bankrupt executed to plaintifï a 
chattel moi4gïige upon the apples and other fruit growing upon the 
parcels of land above referred to, and that this mortgage was recorded 
on March 5, 1900, in the recorder's office of Santa Cruz county, but 
was never recorded in the office of the recorder of Monterey county. 



IF 1. See Chattel Mortgages, voi. 9, Cent. Dlg. §§ 162, 165. 
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On March 12, 1900, the mortgagor filed his pétition in bankruptcy, 
and was on that day adjudged bankrupt, and thereafter the défendant 
was appointed trustée ol the estate in bankruptcy, and as such trustée, 
prior to the commencement of this action, without paying or tendering 
to plaintiff the amount of the debt secured by the mortgage referred 
to, and against the will and consent of plaintifï, took the whole of said 
mortgaged property into his possession, and sold the same. 

1. In one of the défenses set out in defendant's answer it is alleged 
tliat the mortgage referred to in the complaint was made without 
considération, and with intent to defraud the creditors of the mort- 
gagor. Upon considération of the évidence, my conclusion is that 
this défense is not sustained, but, on the contrary, I find that the mort- 
gage was made in good faith, and the indebtedness it purports to 
secure was a bona fide indebtedness due from the bankrupt to the 
plaintifï. 

2. By section 2959 of the Civil Code of California it is provided 
that a mortgage of personal property must be recorded in tîie office 
of the county recorder of the county in which the mortgagor résides, 
and also in the county in which the property mortgaged is situated, 
or to which it may be removed ; and section 2962 of the same Code 
provides : 

"A single mortgage of personal property, embraeing several things of sucb 
eharacter or so situated tliat by tlie provisions of this article separate mort- 
gages upon them would be required to be recorded in différent places, Is only 
valid in respect to the things to which it is duly recorded." 

As before stated, the property covered by plaintifï's mortgage con- 
sisted of two separate crops of growing fruit, one upon land in 
the county of Santa Cruz and the other upon land in the county 
of Monterey. The plaintifï's mortgage, having been recorded in the 
county of Santa Cruz, was valid in respect to the crop growing upon 
the land situate in that county, but was void as to creditors of the 
bankrupt in so far as it relates to the crop growing upon the land 
situate in the county of Monterey. The évidence does not show 
what portion of the apples and other fruit which défendant is al- 
leged to hâve converted grew upon the land situate in Santa Cruz 
county and what portion in Monterey county, and it is contended 
by plaintifï that he was not required to offer proof in relation to such 
fact ; that the burden was upon défendant to show this, if he desired, 
to mitigate the damages claimed in this action. I ani unable to as- 
sent to this proposition. There is no évidence that the two crops 
were intermixed by défendant, and their separate identity thus de- 
stroyed ; and it is not claimed that the quantity and value of the apples 
and other fruit which grew upon the land situate in Santa Cruz county 
was not susceptible of proof, and, when the nature of such an inquiry 
is considered, it is apparent that such facts could hâve been easily 
shown. This being so, and in view of the fact that the mort- 
gage was only valid as to a part of the fruit taken and sold by the 
défendant, it was, in my opinion, incumbent upon the plaintifï to in- 
troduce évidence showing how much of the fruit so taken and sold 
was subject to the lien of his mortgage and its value. Without such 
évidence, it is impossible to détermine the amount of damages to 
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whiidi |>laiï?.tiff is entitled, and lus recovery must be restricted to nom- 
inal damages. 

In accordance with thèse views, judgment will be entered in favor 
of the plaintiff for damages in the nominal sum of $i and costs. 



In re WOOTEN. 

(District Court, E. D. North CaroUna. November 3, 1902.) 

1. Bankrdpîct— PROOF op Debts— BuitDBN OF Proop. 

The bâPdôil of proof rests upon every créditer of a bankrupt to estab- 
lishhls clalttiiby: a, Rreponderance of évidence. If no obiection Is made 
to its allowapce.r the formai proof prescribed is accepted as sufflcient, 
but a clàim objected to must be pfoved under the rules goveming other 
légal proceedings, aiid the fact that a claimant Is a near relative of the 
bankrupt should be given the same effect as in other cases. 
3. Samb— Attoiîneys— Inconsistbkt Employmekt. 

'! The attorney for a bankrupt should net also act for a creditor whose 
: içlaim Is contested. 

3. Saiik-tObjection to Claims. 

; Otsjections to à clalm should be spécifie, but they are not required to be 
nndér oath. 

4. Same— Limitations. 

The scheduling by a bankrupt of a debt whlch Is absolutely barred 
by. limitation under the statut© of the state does not make It a provable 
clàim, and it is the duty of the trustée to plead the statute on behalf of 
other creditors. 

5. Same— Skpahatb Loans of Monhy. 

A olaim for sums of money lent to the bankrupt at différent times, 
for which no notes w^re taken, does not constitute a running account; 
but eâch item is a separate and distinct transaction, unafCected by any 
other, so far as relatés to the running of limitation against It. 

In Bànkruptcy. Gn certificate from référée. 

PURNELL, District Judge. The référée certifies that on March 
24, 1902, J. M. Wooten, son of the bankrupt, filed a claim against the 
bankrupb estate for $2,291.35, attàching to the certificate a copy of the 
daim, consisting of cash loaned June i, 1897, and interest $287; same, 
December 4, 1897, $200, interest $51 ^30; same, January i. 1900^ $500, 
and interest ^66; same, January 6, 1900, $175, and interest .$12.50, — 
which claim was objected to by the attorney for creditors. The référée 
ruled that on account of the near relationship existing between the 
bankrupt and claimant the burden of proof is upon claimant to estab- 
lish hisclaimby a prépondérance bf évidence. To this ruling attorney 
for claimant (who is alsô attorney for bankrupt) objects, excepts and 
appeals to .the judge. ■ : : 

The' référée is afïirmed. Every creditor of a bankrupt estate must 
establish his claim by a prépondérance of évidence, — facts proved or 
admitted; This clairn is not evidenced by any note, bond, or mémo- 
randum, and there are raany circumstances which should put the 
trustée and référée on inquiry. The fact that both the claimant and 

H 4. See Bànkruptcy, vol. 6, Cent. Dig. % 473; Limitation of Actions, vol. 33, 
Cent. Dig. § 589. 
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bankrupt are represented by the same attorney would bar such attor- 
ney from making admissions in favor of his client the claimant to bind 
his. client the bankrupt. Representing adverse interests, to say the 
least, is against the ethics of the profession, and should not be permit- 
ted. It is not in accordance with the high standard which every law- 
yer should seek to maintain. 

The proof of a claim in bankruptcy does not differ in any material 
particular from the proof of debt required in other proceedings in 
court. Such proof is provided for in section 57 [U. S. Comp. Stat. 
1901, p. 3443], and form 31 (32 C. C. A. Ixvi, 89 Fed. xlii). It should 
be sufïicient to enable the ofiicer passing on the claim to do so intelli- 
gently and judicially. See In re Eagles, 3 Am. Bankr. R. 733, 99 Fed. 
695, where this court at sorae length pointed eut the proceedings as to 
proof of claims. 

No question is presented which requires argument orally by counsel, 
and the officiai engagements of the judge are such that this would be 
impossible for at least two months, which would be delay without 
benefît; hence the regular practice of setting thèse cases down for 
hearing and notifying counsel will not be followed. Being the claim 
of a son against his father, aside from other circumstances, the rule 
governing the dealings between near relations applies. This rule is 
familiar learning, — well settled, — and need not be hère discussed or 
any of the abundant authorities cited. 

The référée further intimâtes an opinion that as the "claim is made 
under oath and contains an itemized statement of the considération 
of the debt the objection should also be under oath, and should defi- 
nitely state the grounds of objection, in order that the claimant may 
know just what proof he will be called upon to make." Objections to 
a claim should be spécifie, but, the burden being upon claimant, he 
must first prove his claim, and cannot require an oath to support ob- 
jections. Such objections may be légal, and are expressly allowed in 
the statute, section S7d [U. S. Comp. Stat. 1901, p. 3443]. No layman 
and few attorneys would be willing to make oath to a légal objection or 
proposition. Though confident of the soundness of their opinion, ail 
would hesitate to support it under oath. Lawyers difïer, — the courts 
must décide ; and, under our judicial System, it frequently happens that 
several courts are called upon to décide a question before the law is 
settled and the attorney satisfîed, if they ever are satisfied. True, the 
claim at bar is under oath, but on its face there appears to be valid 
objections to its being allowed as a claim against the estate. For in- 
stance, the two items of cash loaned in 1897, and interest thereon, not 
being evidenced by bond under seal, are barred by the statute of limi- 
tations. If it be said or claimed the subséquent crédits stopped the 
running of the statute, thèse items were barred at the date of the next 
crédit. This is not what is termed a running account, but each item 
as presented is a separate and distinct transaction, and neither is 
éfïected by the other, — each is independent. This objection, if sus- 
tained, would reduce the claim $1,538.30, leaving a claim of only 

$7S3-05- 

It is the duty of the trustée to plead the statute of limitations, espe- 
cially when required by creditors whom he represents, and the schedul- 
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ing of a claîm barred by the statute does not make it a provable claim. 
There is some apparent conflict of authority on this question, but this 
arises from the différence in the state laws. In this jurisdiction the 
statute is an absolute bar. Thèse items in the claim cannot be proved 
or alïbwçd if the facts are as understood. 

The cause is remanded, that further proof may be heard in accord- 
ance with the foregoing suggestions. 



In re BAIJj. 

(District Court, D. Vermont. November 28, 1902.) 

I. Bankroptoy— Jurisdiction of BaNkruptcy Courts— Injunction—Restrain- 
INB Sale undeu Bankbupt's Mortgaobs. 

BankT. Act 1898, § 2, cl. 7 [U. S, Comp. St. 1901, p. 3421], conferrlng 
on the courts of bankruptcy the power to cause estâtes of bankrupts 
to be collécted, reduced to money, and distributed, and détermine con- 
troverslea In relation thereto, except as otherwise provided, which ex- 
ception is by section 23 of suits at law [TJ. S. Comp. St 1901, p. 3431], 
as distingulshed from proceedings in bankruptcy, authorlzes a bank- 
ruptcy court to enjoin, pending the banliruptcy proceedings, the sale of 
a stock of merchandise by a mortgagee under mortgages executed by the 
bankrupt more than four months before his bankruptcy, -where the value 
of the stock greatly exceeds the amount of the mortgages, and where, 
though conceding their validity, their effect in covering old and new 
goods may be questioned. 

In Bankruptcy. 

Porter & Thompson, for creditors and trustée. 
Cook & Norton, for petitionee. 

WHEELER, District Judge. This cause has been heard upon a 
pétition of creditors for an injunction against the sale by Joséphine 
.I,ee of a stock of hardware goods in a store occupied by the bank- 
rupt, on mortgages more tlxan four months old, pending the appoint- 
meiit of a trustée, on which a temporary stay was granted pending 
the motion. The value of the stock greatly exceeds the amount of 
the mortgages. The validity of thèse mortgages is not denied, but 
their effect and extent in covering old and new goods may come in 
question. This brings them well within the jurisdiction of the court 
of bankruptcy, as provided in section 2, cl. 7 [U. S. Comp. St. 1901, 
p. 3421], to "cause the estâtes of bankrupts to be collécted, reduced 
to money and distributed, and détermine controversies in relation 
thereto, except as herein otherwise provided." The exception is by 
section 23 of suits at law [U. S. Comp. St. 1901, p. 3431], "as dis- 
tingulshed from proceedings in bankruptcy." Bryan v. Bernheimer, 
181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814. This stock of goods 
is a part of the estate to be administered by the trustée, upon which 
the i>etitionee hâs only a lien, which, to its lawful extent, is to be re- 
spected and adjusted in the proceedings. A sale by her upon the 
mortgages, as threatened, would defeat this right, and confessedly, 
waste the estate and wrong the gênerai creditors, while in adminis- 
tration by the trustée her claims will be saved to her, by being left 
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to rest upon the proceeds. The injunction should therefore be con- 
tinued pending the administration, which will leave the goods for the 
trustée, as a part of the estate, to be proceeded witb under direction 
of the référée. 

A motion is made for a direction for delivery to the trustée, but 
that is not deemed necessary, for it is not to be presumed or expected 
that the petitionee or any one will attempt to stand in the way of the 
trustée in taking possession of any of the estate. 

Stay continued pending the proceedings. 



In re JONES et al. 

(District Oonrt, D. South Carollna. November 8, 1902.) 

L Bankruptcy— Partkbkship — Liens— Phkfbrbncej 

Under Bankr. Act 1898, § 3a, subd. 2 [U. S. Comp. St 1901, p. 3422], 
declarlng It to be an act of bankruptcy for a person to transfer, whlle 
Insolvent, any portion of his property to a créditer wlth Intent to make a 
préférence, section 60a [U. S. Comp. St. 1901, p. 3445], provlding tliat 
the person shall be deemed to hâve glven a préférence if, belng insolvent, 
he bas made a transfer of any of hls property which wlU enable a 
credltor to obtaln a greater percentage of his debt than other credltors 
of the same class, and section 67e [TJ. S. Comp. St. 1901, p. 3449], 
declarlng that conveyances or Incumbranees of property made by a 
person adjudged bankrupt wlthin four months thereof shall be vold If 
made wlth the Intent to hinder, delay, or defraud other credltors,— a mort- 
gage, glven by an Insolvent firm, wlthln four months of bankruptcy 
proceedings agalnst It, to secure a past Indebtedness, and which conveys 
ail the flrm property, is vold as glving to the credltor a préférence. 

In Bankruptcy. 

N. W. Hardin and Haynesworth, Parker & Patterson, for PoUock. 
Hall & Willis, for trustée. 

BRAWLEY, District Judge. This case is before me on excep- 
tions of A. H. Pollock to the report of the référée disallowing a chat- 
tel mortgage of two thousand ($2,000) dollars against the bankrupt 
estate. 

Jones and Dufï were partners engaged in a gênerai mercantile busi- 
ness in the town of Blacksburg, S. C. They were also dealers in cot- 
ton in a small way. The business was conducted by Duflf; Jones, 
the partner who furnished most of the capital, Hving in the country, 
and not giving much personal attention to it. The testimony shows 
that Duff bought 26 baies of cotton from A. H. Pollock in February, 
of the value of one thousand and forty ($1,040) dollars, the purchase 
being for cash, but the same was not paid, Pollock not pressing for 
the money and receiving no security, as he considered Jones & Duff 
perfectly safe. In April, Dufï informed Pollock that he had the 
money to pay him for the cotton, but that he needed some money and 
wanted to borrow two thousand ($2,000) dollars, and Pollock loaned 
him nine hundred and sixty ($960) dollars, which, with the amount 
then due for the cotton, made the sum of two thousand ($2.ooo1 dol- 
118 F.— 43 ' 
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■'attd otï Aprii i^th Jbne's '& IJ'yiff gave PoUock four notés, èachfor 
tlïè' Sii|i^'0f;five'huildred'($s6b) 'dollars; payable, respeCtively, Jtine 
25, 'ï§à2', J'uly 25, 190:^, Septë&Bèi- 25, 1902, and Oçtober 25, 1902. 
Thèse notes were ail made by Dufï in the name of the firni; and Jones 
had no khdwledg-e of theni: On May 28, 1902, Jones & Duff gave 
PoUock à ilote, of which the fblloWing is a copy: 
"$2000.00.' , / 7 Blacksburg, S. C, May 28, 1902. 

"On or before June 25, 1902, ioT value reeelved, we promise to pay 
A. H. Polloek $500.00; on July 25; 1902, $500.00; on Sept. '25, 1902, $500.00; 
on Oct. 25, 1902, $500.00, or order $2000.00, as aforesaid, wlth Interest from 
date at eight per cent, per annaœ payable annually untll paid in full. 
After maturity interest to become part of the principal. And should this 
note be placed in the hands of an attoruey for collection we agrée to pay 
ten per cent, attorney's fee. 

"Wltness our hands and seals. Jones and Duff. [L. S.] 

"J. W. Duff." 

To secure this note a chattel mortgage was executed on the same 
day.'by DàflF, in thé ftàbë of Jones & Duff, with a seal âttached, con- 
yeyihg to A. H. iPolIoipk' âll thç ^fock pî dry goods, gfoçeries, etc., 
i» the storehovise deacribed, and ail that might be addéd thereto, a 
bay horse' and a one*horse wagon; also ail open afccounts that ap- 
pearèd On the boôks df Jones & Buff, and ail notes, liens; and mort- 
gages payable to saîd, Jones & Dufï, a list of vi^hich wàs attached. 
Dufï died suddenly; on July I4th, and, on the same day this chattel 
mortgage was recordedi On July 22d the firm of^ Jones & Dufif 
aiid J. p. Jonesi werè adjùdicatèd bankrupts on the pétition of Jones, 
the survjving partner, 'and the, çs^ate has been administered in this 
court. i?he debts proved amountto something over twelve thousand 
($12,000) dollars. The stock of goods covered by the mortgage has 
been sold and brought three thousand fîve hundred and eighty-eight 
($3,588) dollars, andotlver assetp ahout two hundred ($200) dollars. 
There are opén accounts outstanding of the facis value of between 
two and three thousand dollars. A list of the notes, liens, and other 
securities was turned over to Polloek, but no claim is made by him 
on that acçount. There is a Hfe insurance policy of Duff of twenty- 
five hundred. ($2,500) dollars, which is claimed to be a part of the bank- 
rupt estate, but nothing has yet been coUected thereon. There 
seems no dpubt, therefore, that the firm of Jones & Dufï is insolvent, 
and was insolvent at tîie time of the exécution bf the chattel mort- 
gage, but there is no -ground to beHeve that Polloek knew that the 
firm was insolvent, àn.d he claims payment of the amount due him 
out of the estate in the. hands of the trustée. The other creditors, 
who are mainly merchahdise creditors, resist the payment on several 
grounds, The first is that one partner could not bind the copartner- 
ship by a sealed instrument. The second is that one partner could 
not, without the consent of his copartner, mortgage the goods of the 
copartnership. It is dear from the testimony that Jones, the sur- 
viving. ipaartner, did notuknow or ratify the acts of his partner, Duff, 
în the.igivingrf the noteéior the exécution of the chattel mortgage. 

Thèse questions hâve been fully and ably argued, but I do not 
coitsider it iipcessary to décide them, for, in my opinion, the mortgage 
is void tmder the bankrupt law. The sections of the bankrupt act of 
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July I, 1898 [U. S. Comp. St. 1901, p. 3418], that relate to the point 
under considération, are section 3a, subd. 2 [U. S. Comp. St. 1901, p. 
2,422], wherein it is declared to be an act of bankruptcy for a per- 
son to "transfer, while insolvent, any portion of his property to one 
or more of his creditors with intent to prefer such creditors over his 
other creditors"; section 60a [U. S. Comp. St. 1901, p. 3445] which 
provides that the "person shall be deemed to hâve given a préfér- 
ence if, being insolvent, he has * * * made a transfer of any of 
his property, and the efïect of such judgment or transfer will be to 
enable any one of his creditors to obtain a greater percentage of his 
debt than any other of such creditors of the same class" ; and sec- 
tion 67e [U. S. Comp. St. 1901, p. 3449] which provides that "ail 
conveyances, transfers, assignments or incumbrances of his property, 
or any part thereof made or given by the person adjudged a bank- 
rupt, under the provisions of this act, subséquent to the passage of 
this act, and within four months prior to the filing of the pétition, 
with the intent and purpose on his part to hinder, delay or defraud 
his creditors or any of them, shall be null and void as against the 
creditors of such debtor." 

If the mortgage had been given at the time the cotton was bought 
or tlie money loaned, it would hâve been protected under subdivision 
d of section 6y [U. S. Comp. St. 1901, p. 3449], which provides that 
"liens given or accepted in good faith and for a présent considéra- 
tion should not be aiïected by the act." But such is not the fact. 
When Pollock accepted the notes on April 19, 1902, without security, 
he became simply a créditer standing on the same plane with other 
creditors who had sold merchandise or loaned money to Jones & 
Dufï. So when Duff in the name of Jones & Dufif gave him the 
mortgage of that date, whereby ail of the visible property of every 
nature and kind belonging to the firm of Jones & Dufï was conveyed 
to Pollock, I cannot see how there can be any other conclusion than 
that the transaction was void because it enabled one of his cred- 
itors to obtain a greater percentage of his debt than any other of the 
same class. For it seems clear that at that time the firm of Jones 
& Dufï was insolvent. Within less than two months from that date 
it was adjudicated bankrupt. The intent to prefer is to be assumed 
because it is the necessary conséquence of the act, and the transfer 
to one creditor of ail of the assets of the firm, without making any 
provision for its equal distribution, opérâtes necessarily as a préf- 
érence to the creditor, and must be taken as conclusive évidence 
that the préférence was intended. Dufï being dead, there is now 
no means of ascertaining whether he was, at the time of this trans- 
fer, conscious of the insolvency of the firm, but the fact being that 
within less than two months the firm was adjudicated bankrupt 
'upon the pétition of the surviving partner, and the assets having 
proved to be entirely insufficient to pay the debts of the firm, there 
seems to be no other conclusion than that it was insolvent at the 
date of the transfer, and it can make no difïerence that Pollock 
was ignorant of the fact, although his conduct in failing to put the 
mortgage on record until after Ûufif's death is a suspicious circum- 
stance. There are certain expressions in the opinion of the court 
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in Pîrie V. Trust Co., 182 U. S. 438^ 21 Sup. Ct. 906, 45 L. Ed. 1171, 
4tça by the court of appeaJs of -this circuit in McNair v. Mcintyre, 7 
Aiiî. Bankr. R. 638, 113 Fed. 113,— that "although a créditer may 
hâve received the préférence within four months of the adjudica- 
tionr of bankruptcy, he may retain it if he did not hâve cause to be- 
lieve ilj .vjfas intended as a préférence, or with knowledge of his insol- 
vency/'-T— which counsel for the petitioner rely upon to sustain their 
contention that this mortgage Shotild be sustained by reason of the 
factithat the creditor was ignorant of the insolvency of the debtor 
at the timethe transfer was made; but it seems to me that a carefuî 
considération of thèse cases and bi the law makes it impossible to 
uphold this mortgage. To do so would be in violation of the whole 
spirit and intent of the bankrupt law, which is designed to provide 
for an equal distribution among creditors of the estâtes of bankrupt s. 
I therefore sustain the referee.in holding that the mortgage is void, 
but there seems to be no reasoîi why he should ftot be allowed to 
prove his daim against the bankrupt estate, and to receive a dividend 
thereon equally with other creditors of the same class. 



In re OONRADBK. 

CDlstrlct Court, W. D. Pennsylvania. July 15, 1902.) 

No. 1,279. 

1. BASKRtJPTCT— PAHTNKESHIP CeEDITOES— RiGHT to ShABB m iNniTIDUAI. 

BSTATEI^ 

Pàrtnershlp creditors are entjtled to share ratably with individual 
creditoi'è In the individual assets of a bankrupt, where the partnershlp 
beeame Insolvént and its assets Were exhausted prlor to the bankruptcy, 
and before the individual debts were contracted. 

In Bankruptcy. On question certified by référée. 

J. R. Brotherton, Geo. A. Allen, and L. Rosenzweig, for Kate A. 
Cortrader and otherS; 
John S. RîUing and Henry A. Fish, for Bert Young. 

BUFFINGTON, District Judge. W. A. Jenkins and Charles A. 
Conrader, partners doing business as Jenkins & Conrader, contracted 
prior to September, 1895, the firm debts hère involved. In that 
monthothe eiitjre property of the partnership was sold at sheriff's 
sale, and the firm and both members thereof beeame insolvént. Sub- 
sequentty Jenkins left the state, has since remained away, and there 
is no pmoï that he is ôther than insolvént. Meanwhile Conrader en- 
tered the hôtel business, incurred debts aggregating $987,36, and 
on December 10, 1900,, was adjudged bankrupt. From the sale of 
Conrader's ihdividual property the fund in , controversy, $1,201, was 
realized. The référée awarded it pro rata to firm and individual 
creditors.i [ On request of the latter, he certified the question now be- 
fore us, viz.: , 

"Whether Mehl & Sapper and other creditors of the la te flrm of Jenkins 
& Qonradei^fOf whlch firm Charles A. Conrader, the bankrupt, was a mem- 
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b«, are entltled to take pro rata wlth the Indlvldual creattors of said bank- 
rupt In the distribution of the funds in the hands of the trustée, derived 
from the sale of the Personal property of bankrupt; there being no assets 
for the payment of partnershlp debts." 

Where firm and individual assets are for distribution, the bankrupt 
law (section 5, cl. "f") defines the order, viz. : 

"The net proceeds of the partnershlp property shall be appropriated to the 
payment of the partnershlp debts and the net proceeds of the individual 
estate of each partner to the payment of his individual debts." 

— And as to the surplus, enacts : 

"Should any surplus remain of the property of any partner after paying his 
individual debts, such surplus shall be added to the partnershlp assets and 
be applied to the payment of partnershlp debts. Should any surplus of the 
partnershlp property remain after paying the partnershlp debts, such surplus 
should be added to the assets of the individual partners in proportion to their 
respective Interests In the partnershlp." 

This statutory provision merely expresses the gênerai rule govern- 
ing the équitable distribution of such funds. In many cases it has 
been held that such rule only applies where both partnership and in- 
dividual estâtes are before the court for distribution. While the dé- 
cisions are net uniform in that regard, yet in this circuit the rulings 
under the act of 1867 (and the provisions of the présent law are sub- 
stantially the same) recognize the sufficiency of the exception stated 
to avoid the rule. In Re Lloyd (D. C.) 22 Fed. 89, it was held by 
Judge Acheson, in the district court, that "the rule that the joint 
estate must be applied to pay the joint debts, and the separate estate 
to pay the separate debts, is only applicable where the joint estate, 
as well as the separate estate, is before the court for distribution." 
This was but a restatement of what was held by Mr. Justice Strong, 
of the suprême court, sitting at circuit with Judge McKennan, in 
the case of U. S. v. Lewis, Fed. Cas. No. 15,595. I^ the présent 
case the insolvency of both partners, and the fact that no firm as- 
sets exist, or, indeed, hâve existed since the individual indebtedness 
of Conrader was contracted, bring the case within the exception. 
Apart from the constraining force of thèse décisions, we see no reason 
why, under the facts of this case, the partnership debts should not 
participate in this fund. Personal habihty for them arose when they 
were incurred. Exhaustion of the firm's assets made this personal 
liability and the property of the individual partners the sole source 
to which recourse could be had for payment. Under thèse conditions, 
and with this individual liabihty of Conrader impending, the com- 
plaining creditors chose to grant him further crédit. Such being the 
case, there is no équitable reason why the individual liability then 
resting on Conrader to pay thèse pre-existing firm debts should be 
postponed in enjoyment or afïected in realization because thereafter 
he created other and purely individual ones. 

The question submitted is answered in the affirmative. 
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RAPHAËL y. TRASK et al 

(Circuit Court, S. D. Ne% Tork. October 28, 1902.) 

1. E^niTY— Leave to Amend Bili.— Effbct of Priob Adjudication. 

An, orfler made by a fédéral court dismlsslng a blll against the mem- 
bers of a partnershlp on the ground that some of the partners were 
Cltizens of the Bame state as complainant necessarily determlned that 
sUcb défendants were necessàryi parties, and so long' as It remains un- 
reversed complainant wlll not be granted leave to amend by strilring 
ont their names, so that the suit may proceed against the remaining 
défendants. 

In .'Equity. On motion of complainant for leave to amend bill 
and fôii )eave to file supplemental bill. 

Charles L. Easton, for complainant. 

Edward M. Shepard, for défendants. 

COXE,, Circuit jTudge. The firm of Spencer Trask & Co. is, 
and duriiig ail the time in controvcrsy was, composed of fîve mem- 
bers, threé of them being citizens of the state of New York and 
twO of them being citizens of the state of New Jersey, of which 
state the complainant is also a citizen. The original bill was fîled 
against ail of the members of the firm. The défendants thereafter 
liled a plea to the jurisdiction alleging the above facts. After full 
considération the plea was sustained by Judge Thomas, who di- 
rected- that an order be entered dismissing the bill. The complain- 
ant now àsks to amend the bill by dropping the défendants who are 
citizens of New Jersey so that the suit may proceed against the three 
remaining défendants who afe citizens of New York. If the court 
be convinced that, as the law is now declared, the amended bill can- 
not be ttiàintained it should say so in limine without putting the 
parties to the expense and delay of a hearing upon a plea to the 
amended bill. The décision upon the plea established the following 
propositions: 

First. That the facts whether as stated in the original bill or in 
the prôpôsed amended bill cannot be regarded as constituting a 
cause of action ancillary to the foreclosure action pending in Utah, 
and that upon the facts, which are unquestioned, it is impossible so 
to cohsider it. 

Second. That ail of the members of the firm of Spencer Trask & 
Co. are interested in the fund which complainant seeks to impound, 
ànd are necessary parties to the détermination of the questions in- 
volved. 

If the court had been of the opinion that the action could hâve 
prôceeded without the New Jersey défendants it would not hâve 
ordered the dismissal of the bill. The présent motions cannot be 
granted without ignoring the law as thus stated. If the complainant 
be dissatisfied with the pfesent status of the law his remedy is by 
appeal and not by presenting the old facts with new inferences and 
conclusions based thereon. 

The motions are denied. 



IN EE BLALOCK. 679 

In re BLALOOK. 
(District Court, D. South Carolina. November 8, 1902.) 

1. BaNKROPTS— DiSCHARGK— QrOUNDS FOR DBNIAL. 

Bankr. Act, § 14 [U. S. Oomp. St. 1901, p. 3427], provides, as a ground 
for refusing to discliarge a bankrupt, that lie bas "committed an offense 
punishiable by imprisonment as herein provided." Section 29, subd. b (2) 
[U. S. Comp. St. 1901, p. 3433], provides for punlshment by imprison- 
ment if one "bas madd a false oath or account in, or relation to, any 
proeeeding in bankruptcy." HeU, tliat the making of a false oatb by a 
bankrupt in a proeeeding in bankruptcy, not against him, but against 
the corporation of which he was an oificer and stockholder, was not 
ground for refusing his discharge. 

2, Same— Spécification in Opposition to Dischargb— Suffioiekct. 

The spécification In opposition to the discharge of a bankrupt, for 
making a false oath, should aver that it was done ''kriowingly and 
fraudulently"; those vi'ords being used in Bankr. Act, §§ 14, 29 [U. S. 
Comp. St. 1901, pp. 3427, 3433], which, taken together, make that a 
ground for refusing a discharge. 

8 Same— Pailchb to Schbddle Assbis— Evidence— Sofficienct. 

Evidence examined, and heU not to v^'a^rant the court in refusing to 
discharge a bankrupt on the ground that at the time of his pétition he 
was in the possession of certain funds which he had failed to schedule 
as part of his assets. 

4. Same — Fhadd. 

Evidence examined, and heU insufficient to show that a bankrupt 
"knowingly and fraudulently" omitted to schedule as a part of his assets 
his bénéficiai interest in certain policies of insurance, and therefore 
the omission was not ground for refusing his discharge. 

6. Same- Incorrect Estry of Absets. 

The fact that a bankrupt in his schedule showed that he had a one- 
half interest in certain land, wherens he only held a life interest therein, 
was not ground for refusing his discharge, where he testifled that he 
did not know exactly what his interest was. 

6. Same— SPECiPtcATioN in Opposition to Discharqe- Suppicienct. 

A spécification in opposition to the discharge of a bankrupt, which 
recites that he "bas neglected to keep books and accouuts showing his 
financial condition, * • * hence the true status of his afifairs cannot 
be ascertained," states no offense within Bankr. Act, § 14 [TJ. S. Comp. 
St. 1901, p. 3427], which provides as one of the grounds for refusing 
the discharge that the bankrupt has, "with fraudulent intent to conceal 
his true financial condition, » • • destroyed, concealed, or failed to 
keep books of account." 

7. Same — Grodndb for Repcbing Dischargb. 

Omission of creditors from the schedule of a bankrupt Is not ground 
for refusing his discharge. 

8. Same — Spécification in Opposition to Disoharge— Indefiniteness. 

A spécification in opposition to the discharge of a bankrupt, which 
recited that he made "various contradictory statements" in a certain 
other bankruptcy case, naming it, "and also the case herein, and that 
he gave unsatisfactory and indefinite accounts of the proceeds of his 
crop for the year 1901, and référence is hereby craved to testimony taken 
In both of sald cases," is bad for indefiniteness. 

Ed. Johnstone, for bankrupt. 
N. B. Dial, for creditors. 
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BRAWLEY, District Judge. Certain creditors of L. W. C, Blalock 
hâve filed spécifications in opposition to his discharge. Tlie first 
spécification is in the words following: 

"That heretofore, during the year 19fJ2, the said L. W. O. Blalock, bank- 
rupt, swore in the United States court at Oharleston, S. 0., before his houor, 
Judge W. H. Brawley, In proceedings in bankruptcy, relating to tlie Gold- 
ville Manufacturing Company, that he, the said Blalock, owned, in addition 
to other property, lots In the clty of Newberry, and another tract of land in 
the edg© o{ Lap:ens cotinty, which was unincumbered, and that no such 
property appears in his list of assets filed in bankruptcy proceedings by 
himself." 

It appears that, in testimony taken before me in a case wherein cer- 
tain petitioners sought to bave the Goldville Manufacturing Company 
adjudicated a bankrupt in involuntary proceedings, L,. W. C. Blalock, 
an officer and a large stockholder in said company, was a witness, and 
certain claims being présetited against said company, which denied 
its insolvency, were contested by the attorneys for the corporation 
on the ground that they were not debts of the corporation, but were 
debts of L. W. C. Blalock and J. S. Blalock, who, as partners, had 
been conducting business under the name of the Goldville Manufactur- 
ing Company, before the corporation was organized, and it was perti- 
nent to that inquiry whether said L. W. C. Blalock and J. S. Blalock 
were solvent ; for, if so, the claims which were primarily obligations of 
the said Blalocks should not be considered in determining the amount 
of indebtedness of the corporation, and it was upon that inquiry that the 
alleged false oath was made. Subséquent to that date L,. W. C. Bla- 
lock filed his pétition in bankruptcy, and the schedule of his assets did 
not include any lands in the city of Newberry, and it now appears that 
he owned no such lands. Ile did at pne time own some property 
there, but it had been sold prior to the time when he was examined. 
The question for décision is whether the making of the oath, in those 
proceedings, assuming it to be false, is a ground for refusing a dis- 
charge. One of the grounds enumerated in section 14 [U. S. Comp. 
St. 1901, p. 3427] for a refusai of a discharge of the applicant is that 
he has "committed an offense punishable by imprisonment, as herein 
provided." Section 29 [U. S. Comp. St. 1901, p. 3433] enumerates 
the ofïenses punishable by imprisonment, ^nd subdivision b (2) pro- 
vides for the punishment by imprisonment if one has "made a false oath 
or account in, or in relation to, any proceeding in bankruptcy." The 
ground of objection to a discharge under this spécification is not that 
the bankrupt has concealed assets which should hâve been enumerated 
in the schedule, for it appears to be conceded that he did not own the 
property described, and the simple question is whether a false oath 
made in another proceeding furnishes ground for a refusai to dis- 
charge. I am of opinion that it does not. It is true that the proceed- 
ing in which the allegéd false oath was made was a proceeding in 
bankruptcy, but it was not a proceeding in this case. It was held in 
Re Marx, 4 Am. Bankr. R., 522, 102 Fed. 676, that the "false oath" 
as a ground for refusai of a discharge could not be predicated upon 
an examination of the bankrupt, under section 7 [U. S. Comp. St. 
1901, pv 3425], prior to the spécifications in opposition to discharge 
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being filed, inasmuch as that section in terms provîded "that no testi- 
mony given by him shall be offered in évidence against him in any 
criminal proceedings," and therefore that was not an offense punish- 
able by imprisonment, as specified in section 14 [U. S. Comp. St. 
1901, p. 3427] . And the same ruling was made in Re Logan, reportée! 
in the same volume. The présent case does not require any opinion 
as to thèse rulings, but it seems to me clear that it was not the intent 
of the statute to make any misconduct prior to bis adjudication in 
bankruptcy a ground for refusai to discharge. The "proceeding in 
bankruptcy" therein referred to must be limited to some proceedings 
in the case of bankruptcy now before the court. The spécification is 
defective in failing to charge that the offense specified was committed 
"knowingly and fraudulently," and, while it may not be necessary to 
require spécifications in opposition to discharge to be framed as strictly 
as is required in a criminal indictment, yet when the statute in its 
terms defines what shall be ground for refusai, and uses the words 
"knowingly and fraudulently" in describing the offense, the spécifica- 
tions should hâve followed the words of the statute. 
The second spécification is in the words following: 

"That in proceedings in tliis case before E. H. Weleli, Esq., référée, ttie 
said Blalock testified that he leased his plantation in Laurens county, in 
said State, for the year 1902, and that he hypothecated a contract for said 
rent with G. W. Oliilds as collatéral, and had drawn money from time to 
time, some of whieh was at least eollected since he filed his pétition in bank- 
ruptcy in this case, and that he did not schedule either the contract or pro- 
ceeds thereof." 

The bankrupt has been examined before me on this spécification, 
and testified that he did "hypothecate his contract for rent, as 
charged," but he testifies that at the time when his pétition was filed 
he had spenf the money received from Childs, and that he had bor- 
rowed other money from his sister to pay his expenses, and that he 
did not hâve any money at that time belonging to his estate, and at 
the time of the examination before the référée he had only $6, 
the greater part of which he had to pay out for his hôtel bill. The 
proof under this spécification is insufîicient to justify me in withholding 
the discharge on the ground that he was in possession of funds at the 
time he filed his pétition which he failed to put in his schedule. 

The third spécification is that "he failed to make a true inventory of 
his assets, in that it appears that he has an interest in a large number 
of policies held upon his father's Hfe, and no such assets appear upon 
his schedules." The testimony shows that his father, J. S. Blalock, 
had insured his life for the beneiît of h. W. C. Blalock, the bankrupt, 
and his sister, and that the bankrupt arranged to keep thèse policies 
alive by borrowing their paid-up value, and also by borrowing some 
money from his sister to pay the premiums as they fell due. Un- 
questionably they should hâve been included in his schedule of assets, 
but the bankrupt's attorney, Mr. Johnstone, stated upon the hearing 
that the bankrupt had referred to thèse policies of Insurance when he 
was about to prépare his pétition in bankruptcy, and that he was of 
the impression that the policies of Insurance need not be scbeduled as 
part of the bankrupt's estate. He further stated that, being under 
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engagements at that^tjme which prevented his personal attention to 
the prepai;ation ofthc; sçbedules, he requested his partner to prépare 
the schedules, and the bankrupt testified that the subject of thèse 
policies was mentioned to Mr. Johnstone's partner, and, as the interest 
of the bankrupt therein seemed to be of Httle or nO' value, they were 
omitted. I am of opinion that the proof is not sufïicient to show that 
thèse policies were "knowingly and fraudulently" omitted from the 
schedule., The trustée in bankruptcy should be directed to take such 
steps as raay be necessary to obtain for the bankrupt's estate whatever 
of value tbere is in thèse policies to which the bankrupt is entitled, be 
it tnuc;h or little. 

The fourth spécification is that "upon the schedules which he filed 
in the case he shows that be had one-half interest in certain lands 
^■ggregating something like six hundred acres, whereas he only held 
a life interest therein." Tbere does not appear to be anything in this 
spécification to justify the withholding of the discharge. The bank- 
rupt has testified that he did not know exactly what his interest was in 
thèse lands. As they are enumerated in his schedule, the estate will 
hâve the benefit of his interest, whatever it may be. 

The fifth spécification is in thèse words: "That the said Blalock 
has neglected to keep books and accounts showing his financial condi- 
tion, both before and since the filing of his application to be adjudged 
a bankrupt in this cause ; hence the true status of his afifairs cannot be 
ascertained." The neglect to keep books and accounts showing his 
financial condition is not a gcound for refusai to discharge, and the 
spécification does not charge properly any ofïense under the bankrupt 
law. One of thegrounds for refusai to discharge under section 14 
[U. S. Comp. St. 1901, p. 3427] is that the bankrupt, "with fraudulent 
intent to conceal his true financial condition, and in contemplation of 
bankruptcy, destroyed, concealed, or failed to keep books of account 
or record from which his true condition might be ascertained." The 
spécification charges no offense, and therefore requires no considéra- 
tion. 

The sixth spécification is that "in the first schedule filed by said 
Blalock he omitted the names of a large; number of creditors, and that 
after he w^s examined he filed a second schedule, adding thereto the 
names of a large number of merchants, including Johnsfone, Crews & 
Co., C. Wi^ilbern & Co., and others." It appears from the statement 
made by one of the counsel for the bankrupt upon the hearing that 
there was a question as to whether the creditors referred to were the 
creditors of Blalock personally, or of the Goldville Manufacturing 
Company, and that after the schedule was filed by the bankrupt he 
thought prop^r to amend the schedule by enumerating the parties 
named as ereditors of the bankrupt. The ground for refusai to dis- 
charge undjer the présent bankrupt law are limited in number. They 
specify what shall be the causes for such refusai, and the omission of 
creditors from, the schedule is not enumerated as one of the grounds. 
There is nothing of substance in this spécification. 

The seventh spécification is "that said Blalock made varions con- 
tradictory statements in the Goldville Manufacturing Company's case, 
;and also the case herein^ and that he gave unsatisfactory and in- 
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definite accounts of the proceeds of his crop for the year 1901, and 
référence is hereby craved to testimony taken in botli of said cases." 
This is a vague and unsatisfactory spécification. If the objectors wisli 
to charge that the bankrupt has concealed his assets, they should hâve 
done so in précise terms. The court is required to discharge the 
bankrupt uniess there is clear and convincing proof of the commission 
or omission of some act which the law prescribes as a ground for with- 
holding discharge. 

Upon the whole case, I am not satisfied that there is any good 
ground under the law for refusing a discharge, and it will be granted. 



HUNTINGTON v. CITY OF NEW YOEK et al. 
(Circuit Court, S. D. New Yorlî. August 28, 1902.) 

1. Pbbliminaht Injunction— Sufficienct of Showikg— Question of Juris- 

DicrroN. 

Wttile the question of jurisdiction will not be summarily disposed of 
by a fédéral court on a motion for a preliminary injunction, yet tlie 
burden rests on complalnant on such a motion to satisfy the court tbat 
there Is at least a reasonable prohability of ultimate success on the 
question of jurisdiction as well as upon the merits. 

2. CONSTITUTIONAL LaW — DuE PhOCESS OF LaW— AgENCIES OF StATE. 

Trespasses on the property rights of an individual, committed by 
public officers or agents professedly acting under autUority of a state 
law, but which are not only not authorized by such law, but by a 
falr construction of it are prohibited, cannot be imputed to the state 
so as to bring them within the constitutional inhibition to deprive 
persons of property without due process of law, and on that grouud to 
confer jurisdiction on a fédéral court to grant relief. 

8. Same — Unauthorizbd Acts of Statb or Municipal Officers. 

The New York rapid transit act provides that the gênerai plan of 
railroad Unes to be constructed thereunder, which, with a statement of 
the route or routes, is to be submitted for the approval of the local 
authorities and of the abuttlng owners or of the state court, shall show 
not only the gênerai mode of opération, but also "such détails as to the 
manner of construction as may be necessary to show the extent to 
which any street, avenue, or other public place is to be encroached upon, 
and the property abutting thereon affected," and that, once approved, 
no change shall be made in the plans without the further consent and 
approval of the same authorities. Hcld, that the action of the rapid 
transit commissioners In locating a tunnel within 7 feet of the building 
Une on one side of an avenue, and entirely outside the limits of the 
location shown by the gênerai plan which was approved, and the draw- 
ings attached, which required the tunnel to be placed under the center 
of the avenue, and showed its extenor walls 37% feet distant from the 
lot line, was without authority of law, and could not be eon.sidered an 
act of the state for the purpose of conferring upon a fédéral court 
jurisdiction to grant a preliminary Injunction against the construction 
of such tunnel on the ground that It deprived an abutting property owner, 
who was a citizen of the state, of property without due process of law. 

In Equity. On motion for preHminary injunction. 

Arthur H. Masten and Maxwell Evarts, for the motion, 
Edward M. Sh'Cpard and DeLancey Nicoll, opposed. 
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LAGOMBE, Circuit Judge. This suit is brought to enjoin the 
défendants from proceeding with the construction of the so-called 
"Rapid Transit Railroad" in front of complainant's premises on Park 
avenue, soijtheast corn&r of Thirty-Eighth street, "until such time as 
the city shall hâve obtained the fee in said avenue"; and, in the event 
of the city's obtaining such fee, then from constructing such railroad 
otherwise than in accordance with the route and gênerai plan liereto- 
fore approved by the local authorities and by the state court, undertak- 
ing under the statute to give consent in lieu of the consent of abutting 
Owners. 

The fapid transit act (chapter 4, Laws N. Y. 1891, as amended 
Laws N. Y. 1895, c. 519) provides that the gênerai plan, which, with a 
statement of the route or routes, is to be submitted for approval, shall 
show not only the gênerai mode of opération, but also "such détails 
as to the manner of construction as may be necessary to show the ex- 
tent to whiçh any street, avenue, or other public place is to be en- 
croached upon, and the property abutting thereon afifected." Once 
approved, no change is to be made in the plans without the further 
consent and authorization of the local authorities and of the abutting 
owners, or, in lieu thereof, of the state court. 

The complainant's brief thus epitomizes the "route and gênerai 
plan," which was duly approved, and under which alone, under the stat- 
ute, the commissioners hâve authority to construct : 

"They proTided that thë proposecl railroad should conslst of four parallel 
trackS, and should run tinaei" Park avenue; that, with certain exceptions 
not aow materlal, the tracks should In ail cases be placed in tunnels, and 
that the sald tracks, wherever passing over or under the street, should be 
placed over or under the central part of the street; that under Park avenue 
the width of the tunnel should be fifty feet, with a permlssible width of 
sixty-five feet; that the roof 6îf the tunnel should be as near to the surface 
of the street as street conditions and grades would permit. Certain draw- 
ings, known as 'Drawings'1-60,' illustratlve of said 'détails of construction,' 
were Incoi^orated Into the said gênerai plan as a part thereof. According 
to the' drawings so adopted, It appeared that under Park avenue at the 
point in question there was to be a single tunnel containing four tracks, 
that the eenter Une of the Said tunnel was to be under the center line of 
Park avenue, and that the extrême width of excavation required was to 
be 65 feet et thereabouts, thus bringlng the exterior surface of the easterly 
wall of such tunnel to about 37 feet 9 inches from the building line of the 
houses on the eaSt side of Park avenue." 

Inspection of the record shows that below the existing tunnel of the 
existing street railroad there were to be three tunnels, the central one 
holding twb tifaçks, aild the eastërn and western tunnels one track 
each. They vvere to be located centràlly, and within the space of 65 
ket, above ! indicated. The gênerai plan further provided as foUows: 

"The roUt^ sîlould Include suitable tracks and connections from the por. 
tion of ' thé route near the corner of Park avenue ahd Forty-Second street 
to thé yard and tracks of the Grand Central Station. AU of the tracks and 
conneCtibiis last mentiohed shall be uiider Park avenue and Forty-Second 
street ahd private property to be aCquired: * * * The tracks wherever 
passing over or under the street shall be placed over or under the central 
part of the street, except ithat no tunnel or viaduct, or any wall or part 
thereof, under or along a sti-eêt, shall, except at the stations, station ap- 
proaches, cur/es, and at paces of aceess to subsurface structures, as here- 
inafter provlded,. ;be within a distance of flve feet of the exterior line or side 
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of the Street. • • • Adjacent tracks shall be connected by necessary 
and suitable switches and connections, and an addltional track for sldlng 
accommodation may be constructed, not to exceed in lengtli one-quarter of a 
mile for each mile of roadway; but provlded always that the slde of the 
tunnel shall not, by the enlargement of the tunnel for that purpose, be 
brought within five feet of the exterior Une or slde of the street." 

The work now being prosecuted at the place in question consists 
of two tunnels beneath the existing street railroad tunnel. The west- 
erly tunnel is substantially in accord with the gênerai plan as to en^ 
croachment upon the avenue and effect upon abutting property. Its 
westerly line is but 5 feet west of the westerly line shown in the draw- 
ing. The easterly tunnel is wholly outside of the 65 foot central strip 
there shown. Its westerly line lies east of the easterly line of the 
original strip, and its easterly line is about 7 feet from the building line 
of the houses on the east side of Park avenue. It encroaches on 
Park avenue to an extent not shown in the "détails as to manner of 
construction," which the statute provided should be shown to local 
authorities and to property owners, and the court in advance of adop- 
tion. That it afifects abutting property to an extent greater than was 
shown is conclusively established by the collapse of the front walls of 
buildings nearly adjoining complainant's. 

Ail parties are citizens of New York, and the complainant contends 
that this court has jurisdiction because — 

"The board of rapid transit commissioners has been clothed with authorlty 
by the rapid transit act to build a subway, and that, acting under such 
authority and in the course of constructing the tunnel, It is depriving her of 
property without due process of law, in contravention of the fourteenth 
amendment, which provides that no state 'shall deprive any person v2 life, 
llberty, or property, without due process of law.' " 

The illégal acts complained of are stated to be : 

"(1) By constructing a railroad under a street. the fee In which is owned 
by complainant; and (2) * * * by constructing a railroad in accordance 
with an unauthorized route and gênerai plan of construction, and thus 
wrongfully depriving the complainant of her easements as an abutting prop- 
erty owner, and usurplng her consent to this unauthorized mode of con- 
struction." 

It is quite correctly contended by complainant that the question of 
jurisdiction will not be summarily disposed of hère. It is properly to 
be presented by a plea, and thus decided under conditions which will 
permit of its review on appeal. Nevertheless. upon a motion for 
preliminary injunction, the burden is upon the complainant to satisfy 
the court that there is at least a reasonable probability of ultimate suc- 
cess upon the question of jurisdiction as well as upon the merits of the 
controversy. 

As to the ownership of the fee of Park avenue at the place in ques- 
tion, complainant's contention is based upon the proposition that the 
city never acquired the fee, because a proceeding duly instituted to 
open the avenue was never completed by entry of final order. The 
question thus presented need not be discussed, because, upon the 
papers now before the court, it is not shown that complainant owns 
the fee, and, that being so, it is immaterial who does own it. Long 
after the lines of Park avenue were established on the city map, long 
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aft^r prpçe^4?fl&s ,t9, opea il; were ihstftuted and apparently tertninated, 
long aftfisr:)|it îiad been regulated,:gra<ied, and paved and.usedfor years 
as • aupablk'.ithoroughfai'fe, the complainant bought her praperty at 
the cdrriéf of Thirty-Eifteh- str'tçt. The deed conveyed to her two 
lots, Nos. 63 and 65 Pàrk avenue, described as bounded upon the wcRt 
by "the easterly line of Park (or Fourth) avenue," and running 80 
feet .inM<lepth along Thirty^Eighth street, easterly from said line. 
Upon hftr rights as abuttiiig: ôwqer pnly can the complainant rely to 
press tliisrappHcatipn. 

litis ii.tjdefstood that no complaint is made or relief asked for against 
the centrally located triple, tunnel ol the gênerai plan as afïecting her 
rights. If: it were, the long delay in applying would preclude the 
granting<jf' preliminary injunctive relief. 

The substantial questions hère presented are as to the extent of 
abutting owner's rights or easements, how far they are property 
within the œtaning of the constitution, to what extent they are 
afifected, atidj if :iîîvaded,'(What is the appropriate remedy. Thèse points 
hâve beèn.exhaustively djgçussed by both gides, but they are not to 
be considered unless the iç^surt is reasonably satisfied that the al- 
leged interférence with complainant's rights is an interférence by 
the state. The inhibition: of the fourteenth amendment is against 
action by a state depriving an individual of bis property. The amend- 
ment is to be liberally construed. It is not to be confined to a lég- 
islative act specifically appfopriating the property of A. or B. to some 
public usei A state actsby agents, and the inhibition runs against 
ail who are in fàct such agents, aiçting within the scope of an author- 
ity conferred upon them by the state. In Chicago, B. & Q- R- Co. v. 
City of Chicago, 166 U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 979, it is 
said: '■ 

■ "But It muet be obServed that the prohibitions of the amendment refer 
to - ail the instrumentalltles 1 of the state, to its législative, executive, aud 
judlcial authorities; and, therefore, whoever, by virtue of publie position 
under a state government, d«prives ttnother of any right protected by that 
amendment against deprlvatlon by the state, 'violâtes the eonstitutional 
inhibition, and as he aets In the name and for the state, and is clothed with 
the state's power, Ms act is that of the state.' This must be so, or, as we 
hâve often said, the conititutional prohibition has no meaning, and 'the 
state has clpthed one of Its agMits with power to annul or évade it' " 

A final judgment of a' state court construing a state statute so as 
to make it, although apparently innocuous, actually an interférence 
with property rights, has been held to be the act of a state. So, too, a 
state law, as it leaves the législative hands, may not be obnoxious to 
ahy challenge, and yet the officers charged with the administration 
of that valid law may so act under it as to work an illégal trespass 
upon the rights oï individuiàls. Reagan v. Trust Co., 154 U. S. 390, 
14 Sup. Ct. 1647, 38 L. Ed. 1014. But in ail such cases — and many 
hâve beén cited in argument-— the ôfïicers hâve actéd under authority 
actually conferred upon thèm by the statute, there has been some 
measure of discrétion confîded to them, and they hâve abused such 
discrétion. ;,:;.■. 

Now, in the case at bar, , the first question to be considered is 
whether the state, thrdugh its législature, has given or undertaken 
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to give authority to the rapid transit commissioners to construcf 
this eastern tunnel, which is the thing complained of. If the lég- 
islature had merely selected the streets and avenues, and left it to 
the commissioners to détermine whereabouts therein the tunnel should 
be located, the action of the commissioners would be the action of 
the State. But it did no such thing. It careîully provided for notice 
and hearing and consents, for the varions steps which make up what 
is understood to be "due process of law," ail to be carried on to a 
conclusion which should détermine upon a route and gênerai plan 
sufïiciently detailed to show the "extent to which any avenue is 
to be encroached upon and the property abutting thereon affected." 
Upon such route only, and under such plan only, is any authority 
to construct conferred by the state on the défendants or any of them. 
When they départ from such plan, whatever trespass they may com- 
mit upon private rights is one which the state has not only not au- 
thorized them to commit, but under any fair interprétation of the 
rapid transit act has forbidden them to commit. 

If this court were persuaded to assent to the contention of défend- 
ants that this easterly tunnel is within the description in the approved 
route and gênerai -plan, as a mère "connection" or "siding" or what 
not, then it would take jurisdiction, because the action of commis- 
sioners, engineer, and contractors being in conformity to the gênerai 
plan, which the législature had provided for and sanctioned, would 
be action by persons acting under state authority, and thus constituted 
agents of the state to contravene the provisions of the constitutional 
amendment. But a différent conclusion has been reached. It seems 
unnecessary to discuss this branch of the case at length, for the rea- 
son that the précise point has been considered in a décision handed 
down this week in a similar cause pending in the state court. This 
court entirely concurs in the reasoning and in the conclusion most 
tersely and forcibly expressed in the following excerpt from the opin- 
ion in Barney v. Board, TJ N. Y. Supp. 1085 : 

"Thèse necessary détails the 'routes and gênerai plan' undertook to show 
for the advlsement of ail persons Interested, and in order that Intelligent 
action might be taken by them to conserve their best interests in the subsé- 
quent proceedings , f or ttie conÇrmation and approval of the plan. Taking 
the words used in the 'routes and gênerai plan' with the plans or drawings to 
which they referred, no person could be expected to apprehend that the flxed 
position of the tunnel, as under the central portion of the street, was sub- 
ject to such a change as would bring it for about teri blocks to a point 
thirty feet nearer the building or house Une than was indicated, merely 
because 'suitable connections' were to be made near Forty-Seeond street. 
A civil engineer might hâve found that something was omltted, or that there 
was a variance between the plan, which showed the means of maklng eon- 
nectioEfl, and the spécifications, which mentioned the i)roposed connections; 
but a layman, for whose advisement the 'routes and gênerai plan' had been 
prepared under the statute, could properly assume that, in some way best 
known to engineering science, thèse 'suitable connections' were to be made 
from a tunnel under the middle of the street. Certainly he could rely upon 
the gênerai proposition that the sclentiflc construction of a railway, with 
the necessary curves for the approach toward a given point, does not dé- 
pend upon guesswork or chance; and I tbink, therefore, that no reasonable 
interprétation of the 'routes and gênerai plan' would afford room for justify- 
ing the extraordinary change in the position of the tunnel, as constructed, 
from the line described in the lawfuUy approved plan of construction as to 
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this i>artlânlar locality. • » * The work of building the tunnel at the 
point In question Is prosecuted wlthQTit légal authority." 

'. The complainant, therefore, has failed to persuade this court that 
thefe îs reasonable probability that she will be able upon the trial to 
sho\V that the state of New York, by any of its instrumentalities or 
agents, has deprived, or is threatening to deprive, her of her ease- 
ments as an abutting property owner ; and for that reason, without 
examltiîng into the extent of s'uch easements, her application for pre- 
liminary injunction is deriied. 

The stay in this case is vacated, and the filing of this opinion shall 
be sufHcient évidence of such vacation. 



COFFIN V. PHILADBLPHIA, W. & B. R. 00. 
(Circuit Court, S. D. New York. October 11, 1902.) 

1. RbMOVAI, of CADSES—^MpTipSiTp RSMAND— AmOUNT IN CONTBOVEBST. 

An action for persoj;ial ipjurles commenced in a state court by servie» 
of Sùmmons, and removed by défendant before the filing of a cômplaint, 
will not be remandèd because the cômplaint subsequently filed prays 
for damages in less than the jurisdictlonal amouut 

On Motion 'to Remand to State Court. 

John J. Crawford, for the motion. 
Robifison, Biddle & Ward, opposed. 

LACOMBE, Circuit Judge. This action was begùn in the state 
court by seifvice of sumûipris without cômplaint on September 3, 1902. 
On September iQth défendant removed the cause to this court, its 
pétition avei-ring that the matter in dispute was in excess of $2,000. 
The cômplaint has since been served. It sets out a cause of action 
against' défendant for personal injuries resulting from a colUsion, and 
asks damages to the amOtint of $2,000. Under similar circumstan- 
ces ît wâs held in Zinkesisép v. Hufschmidt, Fed. Cas. No. 18,214, 
that a motion to remand should be denîed^ It would seem, however, 
that such a ruling deprives the plaJritifï of his undoubted right to 
elêct for what amount bf -daiflages hè 'will sue. If he is content to 
àsk Ïqt a measure of relief su small that the fédéral courts cannot take 
jurisdiction, in order to keepthe cause in the state court, there is no 
good reason why he should not do so. In this circuit, with its over- 
cfO^ded calendars, the removal of controversies which can be tried. 
ijïithe state courts is a prâctiçe to be discouraged. 

ïyïoïion denied. 



HUME V. UNITED STATES. 689 

HUME V. UNITED STATES, 

(CHreult Court of Appeals, Flfth Circuit November 18, 1902.1 

No. 1,109. 

1. Appeal— Writ of Erbor— Scopb of Rbview. 

In cases coming to the circuit court of appeals on wrlt of error, only 
questions of law are to be examined. 

2. PosT Office— Fkaudolbnt Use of Mails— -Imdictmknt. 

Hev. St U. S. S 5480 [U. S. Comp. St 1901, p. 3696], makes it an 
offense for any person to place any letter in a post office In furtherance 
of any scheme to defraud. An indlctment under the statute charged 
that S., acting for himself and "in conjunction wlth H.," placed a letter, 
etc. Beld, that a contention that the indictment did not charge H. 
■with any participation was of no merit. 

■. Same— Skttino Out Lettbrs. 

An Indictinent under the statute, charging a scheme to defraud, and 
the mailing of letters in furtherance thereof, Is sufflcient, though the 
letters are not set ont. 

4. Hamb— Allégation as to Mailing. 

An indictment under the statute alleged the deposit of certain letters 
In a post office. Such allégation was not foUowed by any averment that 
the letters were deposited to be sent, but, after a furtlier allégation as 
to the deposit of other letters, it was averred, "ail of which said above- 
mentioned letters" were so deposited for the purpose of belng carried 
and delivered through the mail. Held, that the words "ail of which 
said above-mentioned letters" included ail of the letters which had been 
prevlously mentioned In the Indictment 

0. Samb — Date of Offense — Allégations. 

An indictment under the statute alleged that défendants on the 30th 
of September, 1896, having "theretofore fraudulently devised" a scheme 
to defraud, and then averred the scheme and the deposit of letters, and 
gave the dates of deposit as prior to September 30, 1896. Défendant 
contended that the Indictment was insufflcient in that it showed the 
letters were mailed prlor to the fraudulent scheme. Held of no merit 
since the Indictment did not charge anything donc on September SOth, 
but that the scheme was formed theretofore. 

6. Samb — Allégations of Time— Effbct. 

The date of an alleged offense as stated in an Indictment Is not 
binding on the United States, and Is oniy material in référence to the 
bar of limitation, and to show that the offense was committed anterior 
to the presentment of the Indictment. 

7. Same— Dbpect of Form. 

Bev. St U. S. i 1025 [U. S. Comp. St 1901, p. 720], provides that no 
Indictment shall be deemed Insufflcient by reason of any defect or im- 
perfection in matter of form only, which shall not tend to the préjudice 
of the défendant. Beîd, that an indictment Is not to be deemed in- 
sufflcient, though not entirely grammatical, where it contains a sub- 
stantial accusation of crime, and Its averments furnish the accused 
with suçh a description of the charge agalnst him as would enable him 
to make his défense, and avail himself of hls conviction or acquittai 
for protection against a further prosecution for the same cause. 

8. Samb— PsiNciPAiiS in Offense. 

Rev. St U. S. § 5480 [U. S. Comp. St. 1901, p. 3696], makes it an offense 
for any person to place any letter In a post office in furtherance of any 
scheme to defraud. Held, that If the offense, under the statute, be a 

T 2. Use of mails in furtherance of fraud or counterf elting, see note to 
Tlmmons v. U. S., 30 C. O. A. 86. 
^6. See Indictment and Information, vol. 27, Cent. Dig. { 548. 
118 F.— 44 
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(elony, so as to render the doctrine of principal and accessory applicable, 
one who perfonns a part of the scheme, or. who Is a party to the soheme 
or plan, Is a principal,- though lie la n(Jt présent when the letters are 
malled. 
Pafaèe, Circuit JUdge, dlssenting. 

In Error to the District Court of the United States for the Northern 
District; of Texas. 

Omlttlng the caption and IndorsementS, the indicttoent is as foUows: 
"The grand jurors of the United States, withln and for the district afore- 
said,;at ©altos, in said district, duly selected, impaneled, sworn, and charged 
to inQulre toto, and true presentment mate of, ail crimes and offenses cogniz- 
able under the authorityof the United States, commltted wlthin said North- 
ern district of Texas, npon their oaths présent in open cotirt that on Septem- 
ber 30th(ii896,iin Limestone county, Texas, in the Northern district of Texas, 
and withln the jurlsdiction of thls court, L, J. Guynes, D. J. Taylor, A. 
Effron, Jalie Effron, W. J. Hume, George B. Tlrney, and H. D. Markham, 
liav}ng,t|ie?etofore unlawfjiUy, kno:wingly, and fraudulently devised a scheme 
apd ^iurtili^e ^ defraud Ileinbard Strauss and WUhelm Holoch and O. F. 
Melth, and varions other persons whose names are to the grand jurors afore- 
said unknown, which said scheme and artifice to defraud was to be carried 
on and aJQCected by the use and means of the post-offlce establishment of the 
United States of America, and which said use and misuse of the post-office 
establishment of the United States was then and there a part çf said scheme 
to defraud, and which said scheme and artifice to defraud was to be efCected 
as aforesai^ hy opening, éommunleatlon as aforesaid by and through the 
post-offlç^ establishment, pf the United States, and by Indtlng said Reinhard 
Strauss 'and Wilhelm Sploch and ,C. F. Melth, and varions other persons 
unknown to the grand jury, to bpen communication wlth them through 
said post-offlce establishment, and which said scheme and artlflée to defraud 
as af^reraid was to be ean:led ont by the said L. J. Guynçs, A, Effron, D. J. 
Tayloftifake Eflfron, "W". J. Hnme, George E. Tirney, and H. D. Markham, 
dolng,3Jî|l îPretending to :be .dolng business and buying and selling cotton 
under.tn^r inapies Indlvidually,. and liyhich said scheme . to idefraud, to be 
effectèd,' ftforesajd, consistëd In, and was. In substance, as foUows, to wlt: 
The sâl^;% 4- ■6ùyne^,',,à., Effron, Jâke Kffron, D. J. t^aylor, and H. D. 
Marcha»; [T^ére to prétend' tp be In a leglWmate business of buying and selling 
cottCtn,' ànd 'fehipping thé saipe to foirëlgn countrles, at and from Mexia, 
Limestone county, Texas, aiid from New Orléans, Louislana; that they 
were to contract and engage with Éélnhard Strauss, Wilhelm Holoch, and 
ii. F. Melth',' and othep','çersohS to thp grand jiirors unknpwn, to purchase 
from theid, M èell on ootoniission for liem, such cotton as'inlght be shlpped 
by the salifl L. J. Gùyhes; A. Effron, Jake Effron, D. j; Taylor, and H. D. 
Markham, to the said Reinhard Strauss, Wilhelln HolQch, and C. F. Melth, 
and that said Reinhajd Strauss and Wilhelm Iloloch and 0. F. Meith were 
to jJây 'dtàïte *dïa-wt' on tne&i' and thël*" ^bankérs, or ejthér of them, or the 
bankers'<)î''é!thér of thé®, oir the bânker of elthet of them, for such amounts 
as mlght |j)è 'indicatéd In'sîid draft Or dtafts flrawn agatost cotton so tb be 
shlpped' by ëàld t, J. Gûyriés; A. Bflroln, Jake Effron, D. J. Taylor, and H. 

D. MarkhïUnJ-'ïifom Mex:ia, Texas, oir New brleqns, Loùiëlâna, wlth bills 
of ladlngâttaChed; thé gg;ld drâft Or dï-p^fts so drawn to prdgéHy be for the 
amount tliàt'*tileh shîpniént'M cotton wàfe to bririg, àcéorôfeg tb the quality 
and ptiCe ôî siïd èottbn; 'Hhat,' when sàld agpeemént and arrangement should 
be made béWëeîi-thé ^artfe^ named, thât they, L. J. Guynes, A. Effrbn, Jake 
Effron, D. J. Taylor, and H. D. Markham, should buy from the «àld George 

E. Tithe^' âba Wi X Humé: cotton of ft ¥ery lnf«rior and chéap grade, com- 
monly knd'»*tt"'àS'"linters,' and the said Geofge E. Tirney and William J, 
Hume, nndéi* the name of Tirney, Hume & Oo.; were to "f urnish said linters 
for the pu^ose of shipping same to-the said Reinhard Strauss and Wilhelm 
Holoph and Ç, F, Meith, and. to the other persons unknown to the grand 
jury, and, whén so shlpped, bills of lading were to be made out, and drafts 
drawn against said llpters, indicatlng (Cotton of a hlgher and better grade 
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and priée than the sald linters, and the drafts being drawn for amounts 
indicating such shipments of said linters to be a grade of cotton much bigher 
and better than said linters, and which said drafts were to be guarantied 
and cashed by the aforesaid Eeinhard Strauss and Wilhelm lloloch and 
C. F. Meith, and other persons to the grand jurors unknown; said Keinhard 
Strauss and Wilhelm Holoch and C. F. Meith, and other persons to the grand 
iurors unknown, believing that such drafts and bills of lading were true, 
and were in f act for cotton of a bigher and better grade than linters, and 
the said Eeinhard Strauss and Wilhelm Holoch and C. F. Meith, and 
other persons to the grand jurors unlsnown, thus actually paying for cotton 
of a higher and better grade than linters, and of a bigher and better price 
than linters, when, in faet and truth, only cotton of a very inferior grade 
and lower price, commonly known as 'linters,' were actually and in reality 
shlpped, and thus drawn against, as above stated, thus defrauding and with 
the intent to defraud the said Keinhard Strauss and Wilhelm Holoch and 
O. F. Meith, and otber persons to the grand jurors unknown, of the différence 
between the price and value of the liigher and better grade of cotton and 
higher and better-priced cotton so indicated by said drafts drawn and bills 
of lading attached, and the low grade of cotton commonly known as 'linters,' 
which «vas actually shipped; and in furtherance of said artifice and scheme 
to defraud, to be so effected as above alleged, the said L. J. Guynes, acting 
for himself, and In conjunction with the said A. BfCron, .Take Effron, D. J. 
Taylor. H. D. Markham, George E. Tirney, and William J. Hume, as afore- 
said, in pursuance of such schemes and artifice to defraud, did on April 
•Ith. 1896, wrongfully and unlawfnlly deposit iu a certain post ofHce of the 
l'nited States, to wit, the post office at Mexia, Limestone county, Texas, in 
the Northern district of Texas, a certain letter addressed to Mr. William 
Holoch, Ohemnitz, Germany, which letter was in words and figures and 
letters as follows, to wit: 

" 'L. J. Guynes, Cotton Buyer. 

" 'Mexia, Texas, April eth, 189C. 
" 'Mr. Wilhelm Holoch, Chemnitz — Dear Sir: I should like to introducc 
my shipments of cotton in your markets, and take the liberty of addressing 
you on this subject. I bave never done any export business direct, but am, 
iievertheless, thorougbly familiar with it, and feel hopeful that after a few 
trial shipments I shall work up a good business. For any information con- 
cerning me, I beg to refer you to my bankers, Messrs. Prendergast, Smith 
& Co., of this place, who bave known me ail my life. Should you désire it, 
however, I would be willing to secure you with ample margin agaiïist claims 
until you acquaint yourselves, through mutual transactions, with my abilities 
and manner of business. I ask for no large business at once,— as mentioned 
before, to work up a good trade is my aim. Our cottons are sightly, and 
of good staple, and, no doubt, will please you. Awaiting your early reply 
and pleasure in the premises, I beg to remain, 

" 'Tours very truly, L. J. Guynes.' 

"And the said L. J. Guynes, acting as aforesaid in pursuance of such 
scheme and artifice to defraud as aforesaid, did, acting for himself and in 
conjunction with A. Effron, Jake Effron, D. ,T. Taylor, H. D. Markham, 
George E. Tirney, and William J. Hume, on June 26, 1896, wrongfully ai;d 
unlawfnlly deposit in a certain post office of the United States, to wit, the 
post office at Mexia, Umestone county, Texas, in the said Northern district 
of Texas, a certain letter addressed to C. F. Meith, Leipzig, Germany, which 
said letter was in words and figures and letters as follows, to-wit: 

" 'L. J. Guynes, Cotton Buyer. 

" 'Mexia, Texas, June 26th, 1901. 
" 'Mr. C. F. Meith, Leipzig — Dear Sir: Your esteemed favor of the 6th 
reached me in due course, and bave given contents my careful attention. 
Acting on your bind suggestion, I tried to arrange with Messrs. Prendergast, 
Smith & Co. to guaranty the out-turn of my shipments to you, but regret 
my efforts were in vain. They assure me that It is contrary to thelr rules, 
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and that, while they feel they would be gafe In guarantying my shipments, 
yet they dpn't care to make such a précèdent, and hence I see no other way 
of B^cuElng you than proposed In my last letter; i. e., elther I wlll deduct 
from eacB Invoice, or remit In a bank draft, $3.00 or $4.00 per baie, wbich 
shall remain In your hands until shipments are approved, when you will 
refund same to me. As stated in my last letter, I hâve not lost sight of tlio 
fact that I am entirely unknown in your market, and it is precisely for that 
reason that I am offering security which I consider equally as good as a 
bank guaranty. I now beg to conûrm that ail ofCers and sales shall be 
based upon the Bremen classification ;and arbitration; also that ail ofCers 
shall be in force for twenty-four hours and understood even running grades, 
good color, and staple. When, a staple of 28 m/m and 28/30 m/m can be 
guarantiedjit shall be mentioned In the cables. Shipments by direct steamers 
to Hamburg^d; Bremen, buyer's option against port; biUs of lading from 
Galveston ôr New Orléans, my option. Priées in pence cif and 6 per cent., 
If the buyers lîylsh to insure you are authorized to sell at l/32d. less. In- 
surance, If cpvered by me, to be with a good company, and to inelude 10 
per cent. Imaginary profit, country damage and until warehoused in Europe. 
Relmbursement at 90 d./s. on Bngllsh or German bankers, if the latter in 
M20.40 per £1; Shepperdson's Code 1881 to be used in cabllng, and I await 
your private code and the list of splnners and bankers. I understand that 
your commission Is 1% per cent, of the net amount of the Invoice. Please 
advlse If I am to remit same virith eaeh invoice or monthly. As to your 
Inquiry concerning Lewis Bros., of Ennis, I beg to state that they had a busi- 
ness hère, but they failed some time during last fall. I understand that the 
senior of that tij;m died about two months ago, and the other still résides 
in Ennis. , If I can, In any way, serve you, please command me. Crop pros- 
pects are very good, though rain wlll soon be needed. Awaiting your further 
favors, and hoplhg to do a profitable business together, I remain, 

" 'Yours very truly, L. J. Guynes. 

" 'My cable address is 'Guynes.' 

'"P. S. Will advise you in .due time the name of my controller of weigiit 
and sampiiog at Bremen and Hamburg.' 

"And the same h. J. Guynes, A. Effron, Jake Bffron, D. H. Taylor, H. D. 
Markham, George B. Tirney, and William J. Hume did tbereafter. In Llme- 
stone county, Texas, and at the post office of the United States in said clty 
of Mexia, deposlt and cause to be deposlted In the said post office, at other 
dates too numeroùs for the grand Jurors to hère mention and set out, a large 
number of other letters, drafts, bills of lading, clrculars, and other documents, 
ail pf whlch are too nulnerous, lengthy, and unflt to be inserted in this in- 
strutnent, and too voluminous to-be hereln eopied, and the said L. J. Guynes, 
AiEfCron, Jake BfTron, D. J. Tàylor, H: -D. Markham, George E. Tirney, and 
William J. Hume, acting as afôresaid, ïn pursuance of said scheme and 
artifice to defraud, to be so effected ànd'ealriëd out by means of the post- 
office establishment of the TJnited States, did, at other places and other 
post offices ' of the TJnited States, to the grand jiirors unknown, deposit 
varions other clrculars, letters, drafts, and bills of lading, directed to said 
Eeluhard Strauss and' Wîlhelm Holoch ând C. F. Meith, and other persons 
to the grand jurors unknown, ail of Whlch said above-mentionéd letters, 
drafts and bills. tôt lading so deposited In the post office of the United States 
were so deposlted for the purpose of being carried and delivered tbrough thé 
mail to the said Eeinhard Strauss and Wllhelm Holoch and G. F. Meith, 
and other persoris to the grand jurdrs unknown; and the said L. J. Guynes, 
A. BfCron, Jake EfCron, D. J. TaylôP, H. D. Markham, George E. Tirney, 
and William J. Hume did, in pursùailce of and In accordance with said 
scheme and artifice to defraud, so carried on as above alleged, actually de- 
fraud and swindie of a large amoiint of money, to wit, the sum of fifty 
thousand dollars,'. Eeinhard Strauss and Wilhelm Holoch and C. F. Meith, 
the particular amount of which, each was defrauded and swindled by the 
said h. J. Guynes, é- Effron, Jake Effron, D. J. Taylor, H. D. Markham. 
George E. -TImey,: and William J. Hume is to the grand Jurors unknown; 
ail of which afoyesaid scheme and artifice to defraud was with the intent 
on the part of said L. J. Guynes, A. EfCron, Jake Eftron, D. J. Taylor, H. 
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D. Markham, George E. Tlrney, and William J. Hume to defraud the said 
Reinhard Strauss and Wllhelm Holoch and 0. F. Meith, aud other persotis 
to the grand jurors unknown, and such scheme and artifice to defraud to 
be so carried on as above alleged was In faet and reality aetually carrieU 
out by the aforesaid means to the extent that said Reinhard Strauss and 
Wilhelm Holoch and C. F. Meith were defrauded and swindled of a large 
amount of money, to wit, the sum of fîfty thousand dollars, contrary to the 
form of the statute in such case made and provided, and against the peace 
and dignity of the United States of America." 

The défendants L. J. Guynes and William J. Hume were arraigned and 
pleaded "Net guilty." The jury found them both "guilty as chargea in the 
indictment." Judgment was entered on the verdict, a motion in arrest of 
judgment being overruled, and each of the two défendants were sentenced 
to pay a fine of $500 and costs, and each to imprisonment for one year and 
one day at hard labor. 

Exceptions were reserved to a part of the charge of the court. The 
plalntifE In error, W. J. Hume, sued out this writ of error, and filed In the 
court below an assignment of errors as follows: "(1) The court erred in in- 
structing the jury, as set forth in bill of exceptions, that if the jury found 
from the évidence that the défendants mailed the letters and unmailable 
matter as chargea in the indictment at the United States post office at 
Mexia, Texas, then they would find the défendants guilty, because the évi- 
dence failed to show that the défendant Hume was présent and participated 
In the act charged in the indictment, and in law was not liable for the acts 
of his codefendants in improperly using the United States mails, as charged 
In the indictment, in that the défendant Hume was not présent or partici- 
pated in the mailing of the said letters, and there was no charge of con- 
spiracy in the indictment. (2) The court erred in overruling the motion in 
arrest of judgment upon the part of défendant W. J. Hume, because said 
Indictment failed to allège that said défendant Hume did unlawfully and 
wrongfully deposit in the post office of the United States at Mexia, Texas, 
two certain letters set out in said indictment, and because said indictment 
failed to describe any letter, draft, or bill of lading, or other document, al- 
leged to hâve been placed In the mail by said Hume, and because said in- 
dictment set forth and charged the défendant Hume with the commission 
and offense of placing in the United States post offices certain packets and 
letters, and packets in other places other than the Northern district of Texas, 
and beyond the jurisdiction of this court, a quo, and for other reasons set 
forth in said motion in arrest of judgment." In the brief flled hère, an ad- 
ditional assignment of errors is made, as follows: "(3) That said indictment 
fails to charge the plaintiff in error with any offense under said statute. (4) 
That said court erred in charging the jury as follows: 'The testimony shows 
the résidence of the défendant W. .T. Hume to hâve been in New Orléans. 
He was not présent at Mexia at the time the letters in évidence were de- 
posited in the post office of the United States at that point. However, if 
he was a party to the scheme or artifice to defraud, at the time of its in- 
ception, if such there was, he would be as guilty as one who, with guilty 
knowledge of the scheme or artifice to defraud, might hâve placed with his 
own hands letters in the post office of the United States in furtherance 
thereof. If he was ignorant of the scheme or artifice to defraud, and had 
no part in devising or assisting in it at the time of its inception, and yon 
should so flnd, it would be your duty to acquit him.' (5) That said court 
erred in refusing to instruct the jury 'that the évidence failed to show that 
the défendant Hume was présent or participated in the act charged in the 
indictment aganist his co-defendants. and, in the law, was not liable for the 
acts of his co-defendants in improperly using the United States mails as 
charged in the indictment." 

T. D. Rouse and William Grant, for plaintiff in error. 

William H. Atwell, U. S. Atty. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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§HEL,BY, Circuit Judge, after stâting the case as above, delivered 
the. opinion of the court. 

In this, as in every case coming to this court on writ of error, 
we are only to examine questions of law. The évidence is not brought 
hère to bereviewed. We must assume, therefore, that the évidence 
w^s sufficient to gubstantiate the charges in the indictment that the 
plaintifif in error, with others, fraudulently devised the scheme to de- 
fraud, and that this scheme was to be carried on and effected by the 
use and méans of the post-office establishment of the United vStates, 
and that the scheme was carried out with the intention and purposes 
as chargedi So far, therefore, as the moral élément is concerned, 
it must be taken in this court that the guilt of the plaintiff in error 
was establiçhed. The record and assigrtment of errors raise three 
question^, to be decided: (i) Is the indictment fatally defective be- 
cause it fails to charge W. J. Hume with the commission of any of- 
fense? (2) Is the indictment fatally defective because the dates there- 
iri stated arè répugnant 'àriidcontradictory? (3) Did the court err in 
instructii^gi thé jury as stated in the bill of exceptions? If any one of 
thèse questions is answered in the- affirmative, it would be our duty 
to reverse the judgment ; but if they are ail properly answered in the 
négative, and the trial court has nOt erred, it is equally our duty to 
affirm the judgment. 

I. Section .5480 of the United States Revised Statutes, as aniended 
by the act ôf March 2, 1889 (25 Stat. 873 [U. S. Comp. St. 1901, p. 
3696]), so far as it is applicable to this case, is as follows: 

"If any persoD, having devised or Intended to devise any sclieme or ar- 
tifice to defraud ♦ * * to be effected by either opening or inteuding to 
open correspondence or eomniunlcatlon with any person, whether résident 
wlthln or QUtslde the TJnited! States, by means of the postofiBce establishment 
of the United States, or by Incltlng such other person or any person to open 
communication with the person so devislng or Intendlng, shall, In and for 
executlng such scheme or artifice, or attempting so to do, place or caused 
to be placed any ietter * * • In any postotHce * * * of the TJnited 
States, to be sent or delivered. by the sald postofflce establishment, * * * 
such person 80 mlsusing the postofflce establishment shall, upon conviction, 
be punlshabïe by a fine of not more than $500 and by Imprisonment for not 
more than 18 months, or by both," etc. 

The indictment is found under this statute. The scheme to de- 
fraud is well averred, and then it is alleged that L. J. Guynes, acting 
for himsel;f,'ànd in conjunption with A. Eiïron and others, including 
the plaintif! in error, in pursuance of such scheme and artifice to de- 
fraud, did on April 6, 1896, wrongfully and unlawfuUy deposit in a 
certain post -office of the United States, to wit, the post office at 
Mexia, Linîestone côunty, Tjex., in the Northern district of Texas, 
a certain Ietter, the address and contents of which are given. A like 
charge is made as to another Ietter deposited in the same post office 
on June 26, 1896. It is contended that as the indictment charges 
that L. J. Guynes, in depositing the letters, was "acting for himself," 
it charges no- ôfïense against Hume. The indictment, of course, must 
be construed as a whole. It had already been alleged that Hume 
participated in the scheme or artifice to defraud, and that the de- 
positing of the letters was in pursuance of this scheme. And the in- 
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dictment goes further than to say that Guynes was acting for him- 
self. It adds, "and in conjunction with A. Éffron and * * * \V. 
J. Hui^e." It is urged by counsel that it is "difficult to détermine" 
just what is meant. But we must take it that the word "conjunction" 
was used with its ordinary meaning, — "the state of being conjoined, 
united, or associated"; "union, association, league." Webst. Dict. 
Placing that meaning on the word, it seems clear that the grand jury 
charged that Guynes, in posting the letters, was acting for himself, 
in union with the other défendants who concocted the scheme to de- 
fraud. But had we concluded otherwise, by another paragraph in 
the indictment the defect would hâve been obviated, for it is charged 
that the défendants, including W. J. Hume, "did deposit and cause to 
be deposited" in the same post office, in pursuance of the same scheme 
and artifice to defraud, a large number of other letters, drafts, bills of 
lading, circulars, and other documents, which are not copied or de- 
scribed. While it would hâve been better pleading to hâve given 
the contents of thèse letters, also, the omission does not constitute 
a fatal defect. Durland v. U. S., i6i U. S. 306, 315, 16 Sup. Ct. 508, 
40 L. Ed. 709. A conviction could be properly predicated on this 
charge as to letters not embodied, which of itself makes the indict- 
ment good, so far as this point is concerned. It is also claimed that 
the indictment is fatally defective because it does not aver that the 
letters were "so deposited to be sent or delivered by the said post- 
ofifice establishment." It is true that neither this averment nor its 
équivalent immediately follows the allégation of the posting of the 
letters that are set eut in the indictment ; but after averring the de- 
positing of other drafts, letters, bills cf lading, etc., we find the words 
"ail of which said above-mentioned letters, drafts and bills of lading 
so deposited in the post office of the United States were so deposited 
for the purpose of being carried and delivered through the mail." 
This averment is not overlooked by the distinguished counsel for the 
plaintiiï in error, but it is contended that "the grammar requires it to 
be restricted to the letters enumerated in the same sentence." We 
think the words "ail of which said above-mentioned letters" were in- 
tended to include and do include ail of- the letters which had been 
previously mentioned in the indictment. But if it be conceded that 
ponctuation and grammatical construction would confine the référ- 
ence to the letters last above mentioned, it must be held that an indict- 
ment may be ungrarrimatical, and yet good as matter of law. 

2. . It is contended that the indictment charges that the scheme 
or artifice to defraud was devised September 30, 1896, and that it 
also avers that the letters which are set out were deposited, re- 
spectively, on April 6, 1896, and June 26, 1896, and that their de- 
posit, thérefore, could not hâve been in furtherance of the scheme 
devised- in the following September. The contention is that the dates 
as given in the indictment cause a repugnancy that is fatal to it ; that 
the deposit of the letters could not hâve been pursuant to a scheme 
to defraud which was concocted after the letters were posted. This 
contention; we think, is not sustained by the language of the indict- 
ment. It charges that on the 30th day of September, 1896, L,. J. 
Guynes and others, including W. J. Hume, "having theretofore un- 
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lawfùlly, knowingly, and fraudtilently devised a scheme and artifice 
to defratid," etc. Then the indictment proceeds to describe the 
scheme, and a ver the posting of the letters, and in alleging the de- 
positing of the letters the other dates are given. It will be observed 
that it is not averred that anything was donc on the 30th day of Sep- 
tember, 1896. That date is given, followed by the expression that 
the défendants named in the indictment "theretofore unlawfully, know- 
ingly," etc. The charge, therefore, is that the things averred were 
donc before the 30th day of September, "theretofore" meaning "be- 
fore then." It was probable the pleader, in inserting this first date 
at the place where, in the forms of indictment which are usual in the 
fédéral courts, dates are inserted, intended at first to allège it as the 
date of the posting of the letters, and then to make the averment 
that theretofore, or before the time the letters were posted, the scheme 
to defraud was lormed. But later, when the posting of the letters 
is described, the actual dates are given on which they were posted. 
The indictment certainly does not aver that the scheme was con- 
cocted on the 30th day of September, 1896. If that date can be made 
to relate to the formation of the scheme, it is followed by an aver- 
ment that it was theretofore devised; that is, devised before that date. 
However this may be, it is a well-settled ruie of criminal practice that 
the date of an alleged offense, as stated in an indictment, is not bind- 
ing on the United States, and is only material in référence to the 
bar of limitation, and to show that the offense was committed an- 
terior to the presentment of the indictment. It is the practice to 
name in the indictment a date on which the offense was committed, 
"but* in the absence of a spécial reason rendering it important, this 
allégation is mère form, and the time pnoved need not be the same 
as laid." i Bish. New Cr. Proc. § 386. The suprême court has re- 
cently said that the "date named in an indictment for the commission 
of the crime of murder is not an essential averment. Proof that the 
crime was committed days before or days after the date named is no 
variance." Hardy v. U. S. (Oct. term, 1901) 22 Sup. Ct. 889. As 
the averment of time need not be proved as laid, it is clearly matter 
of fôrm. U. S. V. Jackson (C. C.) 2 Fed. 502 ; Crass v. State, 30 
Tex. Af^. 480, 17 S. W. 1096. It appears from the record that the 
indictment in this case was filed in court on January 13, 1899. 
Whether it be construed asfaverring that the offense was committed 
in September or in April of 1896 is immaterial. Both dates were 
before the finding of the indictment. The government would be. per- 
mitted toprové that the -offense was committed oh any day within 
the statute of limitations prior to that on which the indictment is 
found. It is true that the indictment is subject to criticism. It is not 
entirely gi-ammatical, andi its statements are not clear and orderly. 
It couM be abbreviated and made clearer. But its defects' are ail 
matter of form. It contains a substantial accusation of crime, and 
its averments fumish the accused with such a description of the 
charge àgainst him as would enable him to make his défense, and avail 
himself of his conviction or acquittai for protection against further 
prosecution for the same cause. From it the court can détermine 
that the facts alleged àïe such that they are sufïicient in law to sup- 
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port a conviction. We fînd no defect in it that would tend to préju- 
dice the défendant. By the words of the statute, no indictment shall 
be deemed "insufficient, nor shall the trial, judgment, or other pro- 
ceeding thereon be affected by reason of any defect or imperfection 
in matter of form only, which shall not tend to the préjudice of the 
défendant." Rev. St. U. S. § 1025 [U. S. Comp. St. 1901, p. 720]. 
The court should see to it that the whole proceeding is such as to 
do justice to the défendant; that the charge against hini is sufhcient, 
and his trial fair. But no one should be permitted to escape the just 
penalties of the law upon nice questions of parsing or grammatical 
construction, or upon questions involving "matter of form, only, that 
do not préjudice the défendant." 

3. On the following excerpts from the bill of exceptions two of the 
assignments of error are based : 

"After the United States of America had introduced évidence tending to 
prove that the défendants EfCron and Guynes had deposited nonmallable 
matter in the United States post office at Mexia, Texas, at or about the time 
laid in the indictment, and that the défendant Hume had never been at the 
town of Mexia, Texas, and had not with his own hands deposited any such 
nonmallable matter in the United States post oflice at said place, but that 
the évidence tended to show that the défendant Hume, at and during the 
mailing of said nonmailable letters and mail matter by his codefendants at 
Mexia, Texas, was in the city of New Orléans, where he resided, and was 
not présent at the time of mailing of said nonmailable matter at Mexia, 
* * * the court, of its own motion, and in its gênerai charge, instructed 
the jury upon the law, as it related to the défendant W. .1. Hume, as foUows: 
'The testimony shows the résidence of the défendant W. J. Hume to havc 
been in New Orléans. He was not présent at Mexia at the time the letters 
in évidence were deposited in the post office of the United States at that 
point. However, if he was a party to the scheme or artifice to defraud at 
the time of its inception, if such there was, he would be as guilty as one 
who, with guilty knoniedge of the scheme or artifice to defraud, might hâve 
placed with his own hands letters in the post office of the United States 
in furtherance thereof. If he was ignorant of the scheme or artifice to de- 
fraud, and had no part in devising or assisting in it at tlie time of its in- 
ception, and you should so find, it would be your duty to acquit him.' 
Whereupon, before the retirement of the jury, the défendant Hume, by 
comisel, excepted to the charge of the court as stated above, on the ground 
that the évidence failed to show that the défendant Hume was présent and 
participated in the act charged in the indictment against his codefendants, 
and, in the law, was not liable for the acts Of his codefendants in improperly 
nsing the United States mails as charged in the indictment; and the de- 
fendant Hume, by counsel, moved the court to instruct the jury to that 
effeet, which the court refused to do." 

The objection to this instruction, and the request by which it is 
foUowed, are based on the theory that the défendant Hume could 
not be convicted as a principal in the offense charged; he being 
absent and in Louisiana when the letters were posted in Texas. The 
contention must hâve been that Hume, if connected with the crime, 
could not be a principal, but would be an accessory before the fact. 
This contention, we think, cannot prevail. If the offense charged 
in the indictment is a misdemeanor, ail who aid and abet or participate 
in its commission are principals, and are to be indicted and prose- 
cuted as such; the doctrine of principal and accessory being ap- 
plicable only to félonies. U. S. v. Gooding, 12 Wheat. 475, 6 L. Ed. 
693; U. S. v. Mills, 7 Pet. 137, 8 L. Ed. 636; 1 Bish. New Cr. Law, 
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§ 656. A crime may be "infamous," within the meaning of the fifth 
amendm^nt of thfe constitution, apd yet not be a felony. Ex parte 
Wilsbfi; 114 XJ. S. 417, s Swp. Ct. 935, 29 L. Ed. 89. There is no 
gèneral'definition in the fédéral statutes separating and defining fél- 
onies and mis'demeanors. When a statute, therefore, créâtes an of- 
fense, and does not define it to be etther a felony or a misdemeanor, 
we must look at the common law to détermine which it is; and, 
although the old tests are obsolète, an offense is held to be a felony 
which was such when those tests were operative. But usually where 
a statute créâtes a noncapital offense, not declaring it to be a felony, 
it will be deemed a misdemeanor. i Bish. New Cr. Law, § 616. 
In the absence of a législative détermination of the grade of the of- 
fense by the statute creatihg it, and of a gênerai statute defining 
félonies, it has been said by the suprême court "that the word is used 
to designate sucb serious offenses as were formerly punishable by 
death, or by forfeiture of the lands or goods of the offender." Ban- 
non V. U. S., 156 U. s. 464, 15 Sup. Ct. 467, 39 L. Ed. 494; i Bish. 
New Cr. Eaw, §§ 615, 6l5. But if the offense were a felony to which 
the doctrine of principal and accessory was appHcable, the resuit, we 
think, would be the same. As ail the évidence has not been préserve d, 
we must assume that ît was proved that the plaintiff in error, with 
others named, did devise the scheme and artifice described in the in- 
dictment in whieh Hume was to perform, and did perform, a certain 
part, — that is, to fitrnish liilters for the purpose of shipping the saine, 
— ^and, when so shipped, bills of lading Were to be made eut, and 
drafts drawn.î^gainst the linters, indicating cotton of a higher and bet- 
ter grade, and that by this means the scheme was to be carried, and 
was carried, into effect. Durland v. U. S., 161 U. S. 306, 312, 16 
Sup. Ct. 508, 40 L. Ed. 709. Now, assuming, as we must, that it 
had been proved that Hume performed his part as alleged in carrying 
out this scheme, it was not necessary, to make him a principal in 
the crime,— assuming it to be a felony, — that he should hâve been 
présent in the Northern district of Texas when Guynes posted the 
letters, for, "where, severalacts constitute together one crime, if each 
is separately performed by a différent individual in the absence of 
the rest, ail are principals ias to the whole." i Bish. New Cr. Law, 
§ 650. Again, there is riothing in the bill of exceptions to show 
that it was not proved, as charged, that W. J. Hume caused the let- 
ters to be deposited in the post office pursuant to the scheme to de- 
fraud, or that they were not deposited by Guynes, in conjunction or 
association with Hume, pursuant to the fraudulent scheme. The ob- 
jection is based solely on the unsound theory that Hume's personal 
présence at thè time the letters were posted was necessary, to make 
him guilty. If hé caused the letters to be deposited, or if they were 
posted pursuant to a scheme to which he was a party, he is properly 
convicted, although he was not présent when the letters were posted. 
The record not disclosing any error, the judgment of the district 
îourt must be afïirmed. 

PARDEE, Circuit Judge, dissents. 
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NEALL V. UNITED STATES. 

(CSrcult Court of Appeals, Xinth Circuit. October 27, 1002.) 

No. 773. 

1- CiîiMiNAL Offense bt Ahmt Opficbb— Jukisdiction op Civil Courts— 

FORGEKY. 

A district court bas jurisdiction to indict and try a person charged 
with having forged an obligation of tlie United States witli intent to 
defraud, which is made an offense against tbe United States by Rev. 
St. § 5414 [U. S. Comp. St. 1901, p. 3662], altliough he was at the time 
an oiHcer of tlie army, and the alleged offense was committed at a mili- 
tary post, and with intent to defraud an enlisted soldier, where the ac- 
cused has since been discharged from the army without any action 
against him having been taken by the military authorities; there belng 
no provision, either constltutional or statutory, conferring exclusive juris- 
diction on courts-martial to punish such offense. 

3. JFORGERY— SUFFICIENCY OP InDICTMENT— DUPLICITY. 

An indictment under Kev. St. § 5414 [U. S. Comp. St. 1901, p. 3662], 
for the forgery of an obligation of the United States with intent to 
defraud, is not bad for duplicity because it charges in a single count 
an intent to defraud both the United States and a soldier in the army, 
where the instrument charged to hâve been forged purported to be a 
certificate of deposlt issued by the United States to the soldier; it being 
impossible in such case to aver or proA'e with certainty a spécifie intent 
to defraud either one rather than the other, the law will impute to the 
act an intent to defraud ail who might hâve been thercby dcfrauded. 
8. Same — Description of Offense. 

An Indictment for forging a certificate of deposlt purporting to hâve 
been issued on behalf of the United States to an enlisted soldier, by 
slgning thereto the name of a person described as an offlcer and deputy 
paymaster gênerai, with intent to defraud the depositor named therein, 
need not aver that the person whose name was signed was in fact the 
offlcer he was represented to be in the instrument. 

4. Samb— Obligation of United States— Certificate of Deposit. 

A certificate issued by an army paymaster to an enlisted man, ac- 
knowledging the receipt of money deposited under the provisions of 
Kev. St. § 1305 [U. S. Comp. St. 1901, p. 925], is a certificate of deposit, 
and "an obligation or securlty of the United States." as defined In Rev. 
St. § 5413 [U. S. Comp. St. p. 3662], the forgery of which is made a 
criminal offense by the foUowing section. 
6. Same— Proof op Handwritinq— Opinion op Expert. 

In a prosecution for forgery a witness who qualifies as a handwriting 
expert, and who testifies that he has examined a sufficient number of 
spécimens of defendant's handwriting to enable him to so testify, may 
properly be permitted to state bis opinion that the signature alleged to 
hâve been forged was written by défendant. 
6. Same— Qualification of Witsess to State Opinion. 

A knowledge of the handwriting of a défendant charged with forgery, 
by a witness who is not an expert, does not qualify him to state his 
opinion whether or not the forged signature, made in imitation of tho 
handwriting of another, was written by défendant. 

In Error to the District Court of the United States for the North- 
ern District of California. 

The plaintiff in error was convicted of forgery upon an indictment under 
section 5414 of the Revised Statutes of the United States [U. S. Comp. St, 
1801, p. 3662]. The indictment charged as follows: 

"That .T. M. Neall, late of the Northern district of California, heretofore, 

î 5. See Criminal Law, vol. 14, Cent Dig. §§ 1066, 1080. 
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to wît, oa the lOth day of June, In the year of our Lord one thotisand eight 
hundfed and ninety-eight, at the city and county of San Francisco, in the 
State and Northern district of Oalifornia, then and there being, then and 
there had in hls possession a certain obligation of the TJnited States, to wlt, 
a certain certiflcate of deposlt dated, Presidlo of S. F., Cal., June lOth, 1898, 
for the Bum of four hundred and slxty dollars, In favor of John Cranson, 
who was then and there a prlvate in Company B, 4th régiment, United 
States Army, duly enlisted as such, the ténor of which said certiflcate of 
deposlt Is as foUows, to wlt: 

" 'Presidlo S. F. Cal., June lOth, 1898. 

'"$460.00/100. Eeceived thls day of Private John Cranson, Oo. "B," 4 
Reg't IT. S. Army, for deposlt under secs. 1805 and 1306, E. S., four hundred 

and slxtj* dollars. —. , 

"•Lt. Col. and Depty Paymaster Genl. V. S. A. 

" 'Attest: J. M. Neall, Ist Lient. 4 Cavy. Commanding Company.' 

. '!And that the said J.' M. Neall, so having the said obligation of the 
United iStates In his possession as af oresald, on the said tenth day of 
June, in the year one thousand eight hundred and ninety-eight, at the city 
and county of San Francisco, and within the jurisdiction of thls honorable 
court theil; and there being, with intent to defraud the United States and 
the said John Cranson In the said obligation mentioned, did then and there 
unlawfuliy, knôwlngly, and feloniously falsely forge upon the face of tlie 
said çertifiçate of deposlt and obligation of the United States, In the place 
Indicated tor the signature of the Lt. Ool. and Depty. Paymaster Genl, 
U. S. A., a certain material Indorsement and signature, of the ténor follow- 
ing, to wlt,, 'F. M. Coxe,' whereby the said J. M. Neall, In manner and form 
aforesald, With Intent to defraûd, feloniously did falsely forge an obligation 
of the said United States, against the peace and dignity of the United 
States of America, and contrary to the form of the statute of the said 
United States of America in such case made and provided." 

To thls Indlctment the plalntlff in error demurred. The demurrer was 
overruled, and the plalntlfC in error thereupon pleaded not guilty, upon 
which plea he was tried before a jury, and was convicted and sentenced 
to two years' imprisonment in the penitentiary. 

Crittenden Thornton, for plaintifï in error. 

Marshall B. Woodworth, U. S. Atty., and Edward J. Banning, 
Asst. U. S. Atty-. for défendant in error. 

E. H. Crowder, Judge Advocate U. S. Army, amicus curiae. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion bf the court. 

The pîaintiff in error assigns as error the ruling of the district court 
upon the objections to the indictment which were the grounds of liis 
demurrer, and earnestly contends that the court had no jurisdiction 
of the offense charged in the indictment, for the reason that it appears 
on the face thereof that the pîaintiff in error was, at the time when 
he was alleged to hâve committed the offense, an ofHcer of the United 
States army, at a military post of the United States, and is charged 
with having committed an offense against an enlisted soldier of the 
army, and that, therefore, he was amenable only to a court-martial un- 
der the provisions of the articles of war, section 1342 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 944]. We hâve given this conten- 
tion the careful considération to which its importance entitles it. The 
section of the Revised Statutes, 5414 [U. S. Comp. St. 1901, p. 3662], 
under which the indictment is found, refers in terms to "every person 



HEALL V, UNITED STATES. 701 

who with "mtent to defraud falsely makes, forges, counterfeits, or 
alters an obligation or security of the United States." The provision 
is comprehensive in its scope, and it includes as well an officer of the 
army of the United States as ail other persons within the jurisdiction 
of the United States, unless he is exempted from its opération by some 
provision of the constitution or some other statute. It is not con- 
tended that any statute in express terms gives exclusive jurisdiction 
to a court-martial of the offense which is charged against the plaintifï 
in error, but it is urged that such is the meaning and purport of the 
constitution and the articles of war. Référence is made to the fifth 
amendmênt, which déclares the gênerai rule that no person shall be 
held to answer for a capital or otherwise infamous crime unless on the 
presentment of a grand jury shall not apply "in cases arising in the 
land or naval forces, or in the militia when in actual service in time of 
war or public danger"; and to article i, § 8, of the constitution, which 
confers upon congress power to déclare war, to raise and support 
armies, and to make rules for the government and régulation of the 
land and naval forces ; and to the sixtieth article of war (section 1342, 
Rev. St. [U. S. Comp. St. 1901, p. 944] ), which enacts that forgery 
committed by any person in the military service of the United States 
is an ofïense triable and punishable by court-martial with fine and 
imprisonment, and further provides that any one guilty of any of the 
offenses enumerated in the articles of war while in the militarj' service 
of the United States, and subsequently dismissed, shall continue to be 
liable to be arrested and held for trial and sentence in the same manner 
and to the same extent as if he had not received such discharge. The 
plaintifï in error cites and relies upon, also, U. S. v. Bevans, 3 Wheat. 
336, 4 L. Ed. 404, U. S. v. Mackenzie, 26 Fed. Cas. 1118 (No. 15,690), 
and U. S. v. Mackenzie, 30 Fed. Cas. ri6o (No. 18,313), as sustain- 
ing the view that it is the purpose of the constitution and the statutes 
to confer upon courts-martial the exclusive jurisdiction of such a case 
as this. 

In the case first cited Marshall, chief justice, discussed the question 
whether a crime committed by a marine in the service of the United 
States on board a ship of war belonging to the United States lying 
at anchor in Boston Harbor could be tried for that ofïense in the cir- 
cuit court of the United States for the district of Massachusetts. 
The conclusion which was reached was that under the eighth section 
of the act of April 30, 1790, providing for the punishment of certain 
crimes against the United States, no jurisdiction was given to the féd- 
éral court of the ofïense charged, for the reason that the act gives 
such courts cognizance only of certain offenses on the high seas, or in 
any river, haven, basin, or bay "out of the jurisdiction of any particn- 
lar State," and that the ofïense, having been committed in the Boston 
Harbor, was not out of the jurisdiction of Massachusetts, and there- 
fore not within the jurisdiction of the fédéral court. It was held in 
that case, moreover. that the provision of the constitution extending 
the judicial power of the United States "to ail cases of admiralty and 
maritime jurisdiction" did not, of itself, confer jurisdiction of the 
ofïense, as it gave to congress only the power to legislate, — a power 
which had not been exercised. The learned chief justice then pro- 
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cged^ tojpguirewhether section 3 of the act of,,i790, which enacts 
■"'thài if ianyTpêrsofl'-or p'ersbns shall within any fort, arsenal, dock- 
yard, magazine, or in any other place oif district of country under the 
sole and exclusive jurisdiction of the United States, commit the crime 
of murder," etc., brought the ofïense within the cognizance of the 
United States court, and concluded that the deck of a man-of-war is 
not a "place," within the piirport of that section. He then proceeded 
to remark, in the language which is relied upon by the plaintiff in 
error: 

"Thls ponstruction le strengthened by thp fact that at the tlme of passing 
thjs law the United States did not possess a single ship of wiir. It may 
theréfbré be reasonably supposed that a provision for the punishment of 
crimes lïr the navy ml^ht be postponed untll some provision for a navy 
should be' made. While talcing thls vlew of the subject, it is not entirely 
nnworthy of remark that afterwards, when a navy was created, and con- 
gress did proeeed to malîe rules for itS; régulation and government, no juris- 
diction is;given to the courts of the United States of any crime committed 
on a shlp of war, wherever It may be stationed." 

We think this utterance of the court was intended only to direct at- 
tention to the fact that, when in the course of congressional législa- 
tion: a nayy was created, there was in the act creating it no express 
provision making crime committed on a ship of war, wherever it may 
be statipried, triable in the courts of the United States. The chief 
justice meant to say, in other words, that, when congress did create 
a nayy, yessels of war were not by express législation placed in the 
category of "forts," "arsenals," "dockyards," etc., as those terms are 
used in the crimes act of ,1790, above referred to. The context of the 
opinion shows that the sentence so quoted was intended only to 
fortify the view of the court already expressed, that a ship of war was 
not a "place," within the purport of that act. We find in it nothing 
to sustain the contention of the plaintiff in error in the case at bar. 

In the second case (U. S. v. Mackenzie) apphcation was made to 
Betts, district judge, under the crimes act of 1790 (section 8), to issue 
a warrant for the arrest of Mackenzie and Gansevoort, offieers of the 
United States navy, for murder committed on a naval vessel on the 
high seas. In dealing , with the application the court referred to the 
fifth amendment, and to the jurisdiction given to courts-martial in such 
a case, and to the provision of the act of April 23, 1800, art. 21, which 
enacted "that the crime of; murder committed by an ofRcer belonging 
to any public vessel of the United States, without the territorial juris- 
diction qf ;the United States, may be punished with death by the sen- 
tence of a; court-martial"; referred to the opinion of Atty. Gen. 
Pinckney, who had expressed the view that a naval court-martial 
ought not to try to punish a murder committed on board a United 
States ship, but that the jurisdiction belonged to the ordinary civil tri- 
bunals; ,and alluded to the decisioji of the suprême court in U. S. v. 
Bevang a|i, întjmating a strong opinion that the crimes act of 1790, 
§ 8, did npt embrace offenses commjtted on board ships of the United 
States. .ï^he ç(?j;rt then idirected attention to the crimes act of March 
3, 1825, which contained the proviso that nothing therein contained 
"shall be construed to take away or impair the right of any court- 
martial to punish any offense which by the law of the United States 



NEAIX V. UNITED STATES. 703 

may be punishable by siich court," and expressed the opinion that this 
proviso indicated the intention of congress that the concurrent juris- 
diction of courts-martial with civil courts over offenses within the 
cognizance of both shall not be abrogated or suspended ; but the court 
proceeded to remark that, even upon the theory that civil courts only 
had jurisdiction to take cognizance of the case, the district court would 
hâve declined to issue the warrant at that time, for the reason that a 
regularly organized court of inquiry instituted by the secretary of the 
navy was then investigating the case, and no step could be taken by 
civil authority without drawing away from the naval court the principal 
witnesses for the prosecution, and thereby causing a suspension of 
action by such court. It is to be observed that the naval court referred 
to was not a court-martial, but a court of inquiry, convened under the 
act of congress of April 23, 1800, art. i. Ail that was actually decided 
by Judge Betts in that case was that the district court of the United 
States would not issue a warrant to arrest parties charged with having 
committed the crime of murder on the high seas, pending an in- 
vestigation of that crime by a court of inquiry instituted by the secre- 
tary of the navy. It was not decided that the district court had no 
jurisdiction of the offense, or that exclusive jurisdiction thereof was 
given by law to a court-martial. 

The third case (U. S. v. Mackenzie, 30 Fed. Cas. 1160 [No. 18,313] ) 
is not an adjudicated case, but the report of the charge of Judge Betts 
to a grand jury concerning their power to inquire into the charge of 
murder, above referred to. The court reasoned that there was no 
doubt of the power of congress to govern the army and navy by 
bringing offenses committed in either under the cognizance of law 
courts, and that "this power is fuUy executed in respect to the army 
in the rules and articles of war adopted April 10, 1806" (2 Stat. 364) ; 
that in proceeding to institute and establish a System of criminal juris- 
prudence it was compétent for congress to legislate over ail subjects 
in a single statute or section; and that the language of the crimes 
act of 1790 is plainly extensive enough to include the commission of 
those crimes by the land forces of the United States in ports or 
places under the sole and exclusive jurisdiction of the United States. 
But the court inquired whether it was the intention of congress to 
apply this gênerai législation over crimes on land to like offenses 
committed in the army, and in answer to that inquiry directed at- 
tention to the fact that by the fiftieth article of the rules and articles 
of war ail crimes not capital, though not mentioned in the articles of 
war, are to be taken cognizance of by courts-martial, and to be pun- 
ished at their discrétion; and that those rules and articles of war, al- 
though fîrst adopted by the resolution of 1787, were re-enacted by a 
gênerai adopting clause September 29, 1799, and were in force, there- 
fore, as an act of congress, at the time when the crimes act was 
passed ; and that on the date when the latter act was pasSed congress 
passed another act, regulating the mihtary establishment, by the 
thirteenth section of which it was declared that the commissioned 
officers, noncommissioned ofïicers, privâtes, etc., of the army, "shall 
be governed by the rules and articles of war which hâve been estab- 
lished by the United States in congress assembled, as far as the same 
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may be applicable to the constitution of the United States." The 
court then observed : 

"Hère, tften, Is a most positive and authoritative exposition of the crimes 
act, ghow'ing that it liad no paramount opération over the land forces, but 
must'Bé cônstrued in subordination to the rules and articles of war ap- 
plicable to the case. The thlrty-second article of the existing rules of war 
la pertinent to show the understanding of congress that express législation 
waa hecessary in order to bring offlcers and privâtes of the army to trial 
before the civil courts for capital crimes or acts of violence to the persons 
or propérty of citizens, and afCords additional évidence that the crimes act 
of 1790 was not Intended to apply to the land forces." 

Thèse views se expressed by Judge Betts were approved by Chan- 
cellor Kent in an édition of his Commentaries issued shortly thereafter, 
but they seem to hâve received no subséquent approval by any text- 
writer or by any court. On the other hand, the jurisdiction of the 
civil coui^s over offenses committed in the land forces of the United 
States has been sustained in several reported cases. In some, it is 
true, jurisdiction was assumed without discussion, but in others upon 
a full considération of the grounds thereof. In U. S. v. Cornell, Fed. 
Cas. No. Mj867, 2 Mason, 6i, decided in 1819, Mr. Justice Story took 
cognizance of a murder committed by one soldier upon another in Ft. 
Adams, and in support of his jurisdiction cited the provisions of the 
judiciary ' act of 1781;. In U. S. v. Carr, Fed. Cas. No. 14,732, i 
Woods, 480, Mr. Justice Woods, sitting with Judge Erskine, enter- 
tained jurisdiction of a similar offense. In U. S. v. Cashiell, Fed. 
Cas. No. 14,744, I Hughes, 552, it was held tliat an acquittai before a 
court-martial cannot be pleaded in défense of an indictment in a court 
of law. The court remarked that "the railitary law as it exists in the 
United States is an exceptional code, applicable to a class of persons 
in given relations, and not abrogating or derogating from the gênerai 
law of the land, but that thè latter is left in full force and virtue." But 
we need not enter into a discussion of the question whether there is 
a double Rability or liability both to the civil and military court. The 
question preaented to us for décision, is whether a civil court has juris- 
diction of the offense which is charged, there having been no assertion 
of jurisdiction by a court-martial, and-there being no question of con- 
flicting jurisdiction. , 

A case directly in point on the question of jurisdiction hère involved 
is U. S. V. Clark (C. C.) 31 Fed. 710, a case in which Mr. Justice 
Brown, then the district judge for the Eastern district of Michigan, 
took cognizance of a homicide committed by a soldier in the perform- 
ance of his alleged duty upon another soldier within a mihtary réser- 
vation of the United States. The court, not without some hésitation 
at first as to whether a civil court could take cognizance of the case, 
came to the conclusion that the martial or military law does not super- 
sede or interfère with the civil laws of the realm, and that there is a 
concurrent jurisdiction in the civil court; citing U. S. v. Cornell, U. 
S.^. Carr, and the opinion of Atty. Gen. Cushing in Steiner's Case, 
6 Op. Atty. Gen. U. S. 413. We accept the rule stated in that dé- 
cision, which is also in accord with the consensus of opinion of ail the 
text-writers on military law, as embodying the law upon the question 
hère under discussion. Forcible reasons may be suggested why 
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courts-martial should be givon exclusive jurisdiction of ail offenses 
which are punishable under the articles of war, but we are not con- 
vinced that either in the constitution or in the acts of congress the in- 
tention has been expressed to except from the jurisdiction of the civil 
courts offenses committed by any persons or class of persons, or, as 
was said by Mr. Justice Brown, to abdicate "that supremacy of the 
civil power which is a fundamental principle of the Anglo-Saxon 
polity." 

The judiciary act of September 24, 1789, gives to the circuit courts 
"exclusive cognizance of ail crimes and offenses cognizable under the 
authority of the United States, except where this act otherwise pro- 
vides, or the laws of the United States shall otherwise direct." This 
enactment contemplâtes that the jurisdiction so exclusively conferred 
on the circuit courts may be made a concurrent jurisdiction with other 
tribunals whenever the laws of the United States shall so direct. It 
was so directed by the act of April 30, 1790, which provided that com- 
missioned officers and others in the land forces "shall be governed by 
the rules and articles of war." The rules and articles of war consiste^ 
of a large number of régulations applicable to the government and 
discipline of the army, one of which provided for the punishment by 
courts-martial of certain designated offenses. There has been, and is 
no express enactment that the jurisdiction of the military courts shaP 
be exclusive, or that the gênerai grant of jurisdiction to the circuh 
court shall in such cases be superseded. The intention to devest the 
civil courts of their regular jurisdiction will not be ascribed to con- 
gress in the absence of clear and direct language to that effect, in 
view of the "known hostihty of the American people to any interfér- 
ence by the military with the regular administration of justice in the 
civil courts." Coleman v. Tennessee, 97 U. S. 514, 24 L. Ed. 11 18. 
The articles of war in terms recognize the civil jurisdiction over offens- 
es of the nature of that with which the plaintiff in error is charged, by 
providing in article 59 for delivering to the civil magistrales, except 
in time of war, "upon application duly made by or in behalf of the 
party injured," any officer or soldier "accused of a capital crime or of 
any offense against the person or property of any citizen of any of the 
United States which is punishable by the laws of the land." The case 
of the plaintiff in error would hâve corne within this provision had he 
not been discharged from the army before proceedings were instituted 
against him. It was then a time of peace. The offense was charged 
to hâve been committed against the property of a citizen, and the place 
of the "party injured" was represented by "the law of the land, 
through the public prosecutor or the grand jury." Steiner's Case, 6 
Op. Atty. Gen. U. S. 422. 

It is contended that the indictment charges two offenses in one 
count, and that it is bad for duplicity, for the reason that it allèges 
that the forgery was committed with intent to defraud both the 
United States and John Cranson. It may be conceded that it is bet- 
ter pleading to make two counts in such an indictment, and to charge 
a separate intent in each ; but we do not think that the defect referred 
to is a material one, or that it affects any substantial right of the ac- 
118 F.-45 
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cuséd. We do rlot agrée with counsel.for the plaiatifï in error that 
the indîctirient charges two offenses, one under section 5414 [U. S. 
Cortip. St. 1901, p, 3662], ànd the other under section 5421 [U. S. 
Coiïip. St;' lgi<!>t, p. 3J667]. The indictment lacks the proper aver- 
ments tb constitute an offense ùnder section 5421 [U. S- Comp. St. 
igOT, p:.$66y]. It is broùght sblely for the forgery of an obligation 
of the United States under section 5414 [U. S. Comp. St. 1901, p. 
3662]. The offense charged may properly be said to hâve been com- 
mittèd ivita an intent to-defraud the United States, and an intent to 
defràtld'ijbhn Granson. The United States would hâve been defraud- 
ed if thé Idrgery had been undetected before the final discharge of 
Grahson'Ws a soldier in the army of the United States. Cranson 
would' 'hàVê been defrattded îf the forgery had been discoVered before 
his'discharge. It was impossible for the pleader to allège, or for the 
jury tb'Bnd, which particular intent actuated the accused. From the 
nature bf the act charged-, the law will impute the intention to defraud 
ail ^hb might hâve been defrauded thereby. 

Thé point is made thàt the indictment is defective for the reason 
that it fàils tb allège that F. M. Coxe was at the time of the commis- 
sion of the offense a lieutenant colonel and deputy paymaster gênerai 
of thé army of the United States. If the indictment had charged 
only thè commission of an offense with intent to defraud the United 
States, it ttiîght hâve been essential to allège therein that F. M. Coxe 
wâs in fact the officef who he was in the instrument represented to 
be ; but, sa far as it concerns the intent to defraud Cranson, it was not 
materiàl 'wh'éther F. M. Coxe was or was not the officer described in 
the instrument. Cranson might or might not hâve known whether 
F. M. Cbxé was a paymaster gênerai in the army. He might bave 
been defrauded even if a fictitious name had been signed to the certifî- 
cate. 

It is cbntended, further, that the instrument described in the indict- 
ment is not an "obligation or other security of the United States," 
such as is referred to in section 5414 [U. S. Comp. St. 1901, p. 3662]. 
Section 54*3 defineS the WOrds "obligation or other security," and dé- 
clares that théy shall mestn, among other things, "certificates of in- 
debtedness and' certificates of deposit." But it is said that the paper 
which was signed by the plaintiff in error and delivered to Cranson 
was not a "certificate of deposit," as the term is understood both in 
common usage and in the statutes of the United States. It is true it 
does ribt cbntain ail the incidents which belong to a "certificate of 
deposit," as that term is understood in banking. It acknowledges the 
receipt of thonty from the depositor for deposit with the United States, 
and the date, place, and amount thereof, but it does not state the time 
when the dèpbSit is repàyable. Notwithstanding this omission, we 
think that thé pâper is substantially a certificate of deposit. The law 
imports întoits terms the time and conditions of repayment. It was 
a certifîëate issued for the deposit of money under section 1305 of the 
Revised Statutes [U. S- Comp. St. 1 901, p. 925], which provides that 
any enlisted man of the army may deposit his savings with any army 
paymaster, who shall furnish him a deposit book in which shall be en- 
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tered the name of the paymaster and of the soldier, and the amount, 
date, and place of such deposit. Section 1306 [U. S. Comp. St. 1901, 
p. 925] provides for repayment of tlie money, with interest, to the 
soldier at the time of his final discharge. The paper charged upon 
in the indictment contains ail the reqiiirements of section 1305. In 
fact, it is a page from the book of deposit slips used by the paymaster 
under the provisions of that section. 

It is contended that the court erred in admitting certain testimony 
offered by the défendant in error concerning the handwriting of the 
signature F. M. Coxe. The prosecution called an expert witness on 
handwriting, who testified that he had seen 419 signatures of the 
plaintilï in error, two lines of his writing on a photograph which was 
introduced in évidence, three Unes of his handwriting on another 
paper, and the names Charles H. A. Brooke, Allen G. W. Coan, and 
John W. Woodrum, which he had written. He testified that after 
careful examination it was his opinion that the plaintifï in error wrote 
the name of F. M. Coxe upon the certificate. This testimony was re- 
ceived under the objection that the witness was not shown to be quali- 
fied or sufKcientîy acquainted with the handwriting of the plaintifï 
in error to testify as an expert. We cannot say that the court erred 
in admitting the testimony. It was shown that the witness was a 
qualified expert, and he testified that the examination which he had 
made was sufificient to qualify him to testify as he did, and that the rea- 
son why he asked for no more spécimens of handwriting was that he 
did not consider it necessary. It is now objected that the writings 
which the witness resorted to to acquire a knowledge of the handwrit- 
ing of the plaintifï in error were not in évidence or proved to be his 
writing. That, however, was not the ground of the objection. The 
objection was that no sufificient knowledge of handwriting could be 
acquired from the limited investigation which the witness made. 

It is contended that the court erred in excluding testimony ofïered 
by the plaintifï in error to show that the signature of F. M. Coxe was 
not the handwriting of the plaintifï in error. Charles H. A. Brooke, 
a soldier, was called for the United States, who testified that he knew 
the handwriting of the plaintifï in error. On his cross-examination 
he was asked if from his knowledge of the handwriting of the plaintifï 
in error he believed that he signed the signature "F. M. Coxe." To 
this question an objection was made and sustained. We fînd no error 
in that ruling. The witness did not claim to be an expert on handwrit- 
ing. Ail that he had testified was that he knew the handwriting of the 
plaintifï in error, had seen him write in the company records, and had 
seen a large number of officiai documents written and signed by him, 
and had seen many of his signatures on checks and deposit receipts. 
A knowledge of the handwriting of the plaintifï in error possessed 
by a witness who was not an expert in handwriting would not, of itself, 
qualify him to testify whether a forged signature made in imitation 
of the handwriting of another was or was not written by the plaintifï in 
error. 

Error is assigned to the refusai of the court to give a certain re- 
quested instruction to the jury on the subject of reasonable doubt. 
The instruction so requested did not difïer in material substance from 
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the instruction which the court gave upon that subject. There was 
no errer, therefore, in refusing it. 

We find in the record no error for which the judgment should be re- 
vefsed, It is accordingly afErmed. 



MTJTUAL LIFE INS. CO. OF NEW YOEK v. HILL et al. 
(Circuit Court of Appeals, Nlnth arcult. October 6, 1902.) 

No. 813. 

1. Second Appbal— Law of Case. 

On the second appeal of a case to the circuit court of appeals, after 
a reversai of Its former décision by the suprême court, the former déci- 
sion constitutes the law of the case on ail points which hâve not been 
crltlcised or reversed by the suprême court. 

2. LiFB Insurance— PiiACK op Contract — Forfeitore— What Law Governs. 

Laws N. Y. 1877, c. 321, § 1, provides that no Insurance company shall 
déclare a policy forfelted for nonpayment of premiums without having 
flrst given assured 30 days' notice that the premiums were due, and 
that the policy would be forfelted if they were not paid. An applica- 
tion for llfe Insurance in a New York company, made In the state of 
Washington, contained a provision that "the contract of Insurance, when 
made, shall be held and construed * * * to hâve been made in the 
City of New York"; and the policy recited, "In considération of the 
application for thls polfcy, which is hereby made a part of this con- 
tract." The contract was delivered and the flrst premium paid in 
Washington. Eeld, that the policy was a New York contract, and 
governed by the statute. 
8. Bamk— Waivbr by Assuhed— Efpbct. 

The rlghts of the beneflciarles of a policy governed by Laws N. Y. 
1877, c. 321, § 1, provldlng against forfeiture for nonpayment of pre- 
miums, without due notice to the assured, cannot be afCected by an at- 
tempted waiver of the statute by the assured, or by other than tlieir 
own act or agreement. 

In Brror to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

This is an action to recover the amount of a llfe Insurance policy, brought 
by the defencjants in error, as beneflciarles under said policy, against the 
plaintiff In error, the company issuing the policy. The case Is before this 
court for the second time; having been removed to the suprême court of the 
United States (20 Sup. Ct. 914, 44 L. Ed. 1097) after the flrst hearing (38 C. C. 
A. 159, 97 Fed. 263-270, 49 L. R. A. 127) upon certiorari, and by that court 
certlfied back to the circuit court of the United States for the district of 
Washington, witU a mandate for further proceedings. Upon such proceed- 
ings being had (113 Fed. 44), an appeal was agaln taken to thls court. 

On Aprll 29, 1886, the plaintiff in error issued its policy of Insurance upon 
the llfe of George Dana Hill, in the sum of $20,000, ta favor of his wife, 
Ellen Kellogg Hill, if she were living at the time of his death, or, in case of 
her death, to the children of thelr bodies who should be living at the time 
of the death of the insured. The flrst annual premium, amounting to $814, 
was paid by the tasured, upon delivery of the policy to him at Seattle, 
Wash., to the agent of the insurance company at that place. The wife died 
in Pebruary, 1887, and the insured died on December 4, 1890. No further 
premiums were paid upon the policy after the flrst annual premium. It 
appears from the évidence that when the next annual premium became due 

1 2. See Insurance, vol. 28, Cent. Big. §§ 293, 894. 
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the Seattle agent of the iiisurance company palled upon Hill for pnyment of 
the same, presenting a renewal receipt duly executed by the head officiais 
of the Company; that Hill did not pay the premium, and after repeated op- 
portunities for payment having been given, and not availed of, the agent at 
Seattle retumed the renewal receipt to the gênerai oflace of the company at 
San Francisco; that the head of the latter office, out of spécial interest in 
the case, retumed the renewal receipt to the agent at Seattle, and it was 
«gain presented to Hill, and payment requested; that Hill failed and de- 
cllned to make payment, and the renewal receipt was returned to San 
Francisco, and thence to the home office, In New York, where the policy 
was noted as lapsed and tenninated. No offer or tender of payment of pre- 
mium was later made by any one upon the policy. Upon the death of Hill 
the défendants In error, children of the said Hill and his wife, and named 
as beneflciaries in the policy, furnished proper proof of the death of the said 
Hill, and demanded of the plaintiff in error the payment of the amount of 
the policy. In support of their claim the défendants In error contended that 
the insured was not in default in the payment of premiums on said policy 
until a notice had been mailed to him pursuant to the statute of New York 
requiring notices to be given by Insurance companies transacting business 
in that state; that according to the agreement contained in the application 
for Insurance, and contract of Insurance, the terms of said contract were to 
be performed in New York, and ail questions as to the validity of the provi- 
sions of said contract, and as to the rights and liabilities of the parties 
Thereto, must be determined in accordance with the laws of New York; that 
uuder such laws the plaintiff in error had no power to cancel the policy or 
claim a forfeiture without giving the statutory notice; that by reason of 
the failure to give such notice the premiums did not become due, and there 
was no default. The plaintiff in error (défendant below) denied that the con- 
ditions of the contract of Insurance had ever been performed by the 'in- 
sured, and contested the claim that the contract of insuvance was to be 
performed in New York, or was subject to the laws of New York, It con- 
tended that it was transacting its business in the state of Washington at the 
time of the issuance of the policy, having its principal office in Seattle, in 
said state; tliat the insured was at that time a citizen of Washington, re- 
siding therein; that he made application for Insurance of the Seattle agent; 
that this application was transmitted to the agent of the company at San 
Francisco, and by him forwarded to the home office, at New York; that 
pursuant to the application the company issued the policy; sent it to the 
agent in San Francisco, who afterwards transmitted it to the agent in 
Seattle; that the insured there paid the flrst premium, and received the 
policy. And in response to the contention that there was no default on the 
part of the insured, it was alleged that at a time more than one year from 
the time of the issuance of the policy it was mutually agreed between the 
insured and the Insurance company that the said contract of insurance 
should be waived, abandoned, and rescinded. It was contended that this 
agreement was made up of the acts of the agent of the insurance company 
at Seattle In notifylng the insured that the premium of $814 necessary to 
be paid upon said policy for its continuance was due and payable, and of 
the acts of the Insured in informing said agent that he was unable to pay 
such premium, and intended to allow the policy to lapse and become for- 
feited for want of payment of said premium, or any future premium accruing 
on said policy; and it was alleged that the insurance company, in good faith 
relylng upon said conduct and représentations of the insured. was induced 
to, and did, fail and abstain from giving or mailing any notice to the in- 
sured, or to any person interested In said policy, concerning the payment of 
any premium thereon. Demurrers to the answer were sustaiiied, and, upon 
the élection of the plaintiff in error to stand upon its pleadings, a judgment 
was given upon the pleadings in favor of the beneflciaries for $24,080.01. 
with interest and costs. The circuit court of appeals affirmed this judgment; 
holding that the contract of insurance must be considered as made in the 
state of New York, and subject to the laws of that state. 38 C. C. A. 159, 
97 Fed. 263, 267. Upon appeal to the suprême court of the United States, 
that court held that the answer of the défendant disclosed a distinct agrée- 
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ment on the part of the insured and the Company to walve and abandon the 
policy, npA ail rights and obligations on tlie part of tlie parties thereto, and 
that upon the allégation ,of the insurance company that "each and ail the 
plaintiiïs, including the beneflciarles, neglected and refijaed to pay" the 
premlum- due; oa sald poUcy, the beneflciarles were also parties to the 
abandonment 6t the policy, and had no rights remaining thereunder. The 
judgments of , the circuit court of appeals and of the circuit court were re- 
versed, and the case remanded to the circuit court wlth instructions to over- 
rule the demurrers to the answer of the insurance company. Insurance 
Co- V. Hlll, 178 U. g. 347, 20 Sup. Ot. 914, 44 U Ed. 1097. In accordance 
■with this mandate, the case was reinstated in the circuit court for the district 
of Washington, brought to trial, and submitted to a jury for décision upon 
the question whether the Insured himself abrogated the contraet by any 
agreement on hls part to suryender or avoid it, and, if so, whether there was 
linowledge 6t such agreement by the beneflciarles, or whether there was 
any act on the part of the beneflciarles amounting to a refusai to pay the 
premiurns, or to surrender the policy or abrogate the contraet. The jury 
found a verdict in favor of the beneflciarles in the sum of §S9,020, and f rom 
that verdict the insurance company again brings the case to this court upon 
writ of error. 

Julien T. Davies, E. S. Pillsbury, Edward Lyman Short, John B. 
Allen, and Wm. H. Chickering, for plaintiff in error. 

S. Warburton, Harold Preston, and Eben Smith, for défendants in 
error. 

Befote GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The assignments of error relate to the refusai of the court to give 
certain instructions requested by the plaintifï in error, to the giving 
of other instructions by the court, and to the refusai of the court to 
grant a motion by the plaintifï in error for a judgment in its favor 
notwithstanding the verdict. 

Upon the former hearing it was held by this court that the poHcy 
of insurance in controversy was a New York contraet, according to 
its terms, and thât the Laws of New; York of 1877 (chapter 321, § i), 
providing that no insurance company shall déclare a policy forfeited 
for nonpayment of premiums without having first given the assured 
30 days' notice that the premiums were due, and that the policy would 
be forfeited if they were not paid, were mandatory; also that under 
such a policy the rights of the beneficiaries could not be affected by 
an attempted waiver of the statute by the assured, or by other than 
their own act and agreement. The judgment of this court was re- 
versed upon the ground that the answer of the défendant (plaintifï 
in error) alleged that the insured and the company had agreed to 
abandon and terminate the contraet of insurance, and that the bene- 
ficiaries (plaintififs below) "had failed, neglected, and refused to pay 
the second premium," thus refusing to continue the pohcy. This al- 
légation of the answer, it was said, "disclosed a distinct agreement on 
the part of the insured and the company to waive and abandon the 
policy, and ail rights and obligations on the part of the parties there- 
to." Insurance Co. v. Hill, 178 U. S. 347, 350, 20 Sup. Ct. 914, 44 
L. Ed. 1097. The case was sent back to the circuit court for triai 
on this question alone; the suprême court saying in its opinion that 
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it was an interesting question how far the action of the insured could 
affect or bind the beneficiaries in a life insurance policy, but that, 
under the allégations of the answer above stated, it was unnecessary 
to examine that question. The plaintifïs (défendants in error), by 
their replication, denied thèse allégations of the answer, and the case 
was brought to trial on the issues thus made. Upon the second 
trial it appeared by the testimony of each of the défendants in error, 
including the guardian, that not one of them had knowledge of the 
nonpayment of the premium, and that they had never refused to pay 
the same. The jury found a verdict for the plaintififs (défendants in 
error), upon which judgment was entered. This question of fact 
relating to the alleged abandonment of the contract on the part of 
the beneficiaries was thus disposed of in their favor. 

The décision of this court upon ail other points, not having been 
criticised or reversed by the suprême court, is now the law of the 
case for this court. Kankakee Coal Co. v. Crâne Bros. Mfg. Co., 
38 111. App. 555; Matthews v. Bank, 40 C. C. A. 444, 100 Fed. 397; 
Railway Co. v. Wilder, 41 C. C. A. 305, loi Fed. 198. 

It is contended, however, that with respect to the opinion of this 
court that the contract of insurance must be considered as having 
been made in the state of New York, and subject to the laws of 
that state, this court has, in efifect, been reversed by the suprême 
court of the United States in the case of Insurance Co. v. Cohen, 
179 U. S. 262, 21 Sup. Ct. 106, 45 L. Ed. 181. L,et us see if that is 
se. The contract in the présent case was made up of the apphcation 
on the part of the insured, and the policy issued by the company pur- 
suant to the application, and the obligations of the respective parties 
are defîned therein. The apphcation contains the following clause : 

"It is agreed that • • * the contract of insurance, when made, shall 
be held and construed at ail times and places to hâve been made in the city 
of New York." 

In the policy issued in compliance with this application appears the 
following statement : 

"In considération of the application for this policy, which is hereby made 
a part of this contract, the Mutual Life Insurance Company of New York 
promises to pay at its home office, in the city of New York, unto Ellen 
Kellogg Hill," etc. 

The contract was thus, by the express agreement of the parties, 
made subject to the laws of New York, and governable by them. 
In "the Cohen Case the suprême court gave particular attention to the 
question of what law should control a contract of insurance made 
by the insurance company in New York with an individual in the state 
of Washington. The application in that case contained a stipulation 
that it (the application) was made subject to the charter of the com- 
pany and the laws of the state of New York. It was held that, while 
such a stipulation in the apphcation is not tantamount to a stipu- 
lation that the policy issued thereon shall also in like manner be 
controlled, a provision that the contract issued upon such application 
should, when made, be in ail respects controlled by the laws of New 
York, incorporâtes those laws into the terms of the contract, and 
the contract is then controlled by such laws. Référence was made 
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to the case of Baxter v. Insurance Co., 119 N. Y. 450, 23 N. E. 1048, 
/■ L. R. A. 293, as an example, where a stipulation appeared in the 
application for the policy that it was "a contract made and to be exe- 
cuted in the state of New York, and construed only according to 
the laws ol that state." The case was distinguished from the Cohen 
Case because of the fact that -the application in the Cohen Case re- 
cited merely that the application was "subject to the charter of the 
Company and the laws of the state of New York." This applica- 
tion was held to be but a preliminary instrument, containing such a 
stipulation in order to prevent a local suit as to the effect of state- 
ments or représentations or any other matter in the application from 
overriding the provisions of the charter and the laws of the state. 
No référence to the contract, wheil completed, was made in the ap- 
plication, and it was held that under those conditions the laws of 
New York did net apply to the question of forfeiture. In the prés- 
ent case, however, the stipulation in the application is identical in sub- 
stance with that appearing in the Baxter Case, 119 N. Y 450, 23 
N. E. 1048, 7 L. R. A. 293, containing the agreement that the con- 
tract, when made, should be held and construed at ail times and 
places to hâve been made in the city of New York. The policy issued 
was pursuant to that application, and the agreements contained in the 
application became a part of the completed contract. The décision 
of the suprême court in the Cohen Case is not, therefore, a reversai 
of the décision of this court in the présent case, but, on the contrary, 
it is clearly to be construed as in accord with our décision; and, so 
construed, we must hold that the contract in the présent case is con- 
troUed by the laws of the state of New York. By those laws, no 
forfeiture could occur until the statutory notice had been given to 
the insured. This notice was not given either to the insured or to 
the benefiiciaries. Hence the policy was still in force at the time of 
the death of the insured, and the beneficiaries entitled to recover 
thereon. 

Attention has been called to the décision of this court in the case 
of Insurance Co. v. Hathway, 45 C. C. A. 655, 106 Fed. 815. It 
is only necessary to say that in that case the facts presented were 
identical with those in the Coheri Case, the application containing 
the same stipulation. The case was therefore governed by the dé- 
cision of the suprême court in the Cohen Case, and is clearly distin- 
guished from the one now under considération. Hère the completed 
contract was made subject to the laws of New York. There the ap- 
plication merely was subject to the charter of the company and the 
laws of New York. 

The action of the court below appears to hâve been in accord with 
the law herein stated, and the judgment is therefore afïirmed. 
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TEXAS STATE FAIR v. BRITTAIN. 

(Circuit Court of Appeals, Flfth Circuit December 2, 1902.) 

No. 1,176. 

1. Negmqencb— ConcIjUsion of Witness— Harmlkss Brrob. 

Where, In an action for injuries sustained by the falling of seats in a 
show on a state fair ground, a witness who liad erected tlie seats testlfled 
that he had used first-class material in their construction, and that after 
he had erected tliem th.ey were in first-class condition, défendant was 
not harmed by tlie rejection of a question asklng the witness to state 
whether or not the seats were properly and carefully erected. 

S. State Fair Association— Négligence dp Lbssbb— Privilèges. 

Where a state fair association, under a contract giving the exclusive 
use of a portion of its ground to an exhibitor, advertised such exhibit as 
one of the attractions of the fair, it was liable for injuries to a spectator 
caused by the falling of seats negllgently constructed by the exhibitor. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

D. E. Gréer and Geo. H. Plowman, for plaintifif in error. 
Wm. J. Moroney, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and BOARMAN, 
District Judge. 

BOARMAN, District Judge. This action was instituted on behalf 
of plaintifif, Edward H. Brittain, in the circuit court for the Northern 
district of Texas, against the Texas State Fair, to recover damages for 
injuries to himself. His allégations show substantially that the Texas 
State Fair is a corporation organized under the laws of Texas, with 
its principal place of business in Dallas ; that said fair is the owner of 
loo acres or more of land, which, being inclosed within a high board 
fence, is, together with the buildings and structures thereon, used by 
said corporation for carrying on the business of an annual fair or 
exposition, to which the public are, by advertisements in newspapers 
and otherwise, invitcd; that said Texas State Fair carried on and 
controlled separately, as a part of its business enterprise, a number of 
side-show attractions, al! of which were within the said fence inclosure ; 
that an admission fee was charged at the entrance of each of the sev- 
eral side shows; that, in accordance with such said newspaper and 
other advertisements, said fair was on October 3, 1900, carrying on at 
nighttime a side show called the "Burning of Chicago" ; that said side 
show, though ostensibly under the direction of a fîrm known as Smith 
& Lucas, was in fact under the management and control of the Texas 
State Fair, the said side show being advertised as one of its attractions ; 
that said Texas State Fair was largcly interested in the expense and 
profits of said side show, and, if said Smith & Lucas had any connec- 
tion or interest therein, such interest was not known to plaintifif or to 
the public ; that plaintiff was led to believe and understand from said 
advertisements that said side show was a part of the attractions man- 
aged by the Texas State Fair, and to which it invited the public ; that 
on October 3, 1900, plaintilï, having paid admission fee, entered said 
side show, and took a seat on the seats furnished by Texas State 
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Fair for its patrons ; that said seats were very frail, and se weak and 
dangerously constructed that they were a menace to human liîe and 
limb, ail of which was known to the Texas State Fair,, or by the use 
of reasonable diligence wdtild hâve been known by it, but which was 
not known to plaintiff, and could not hâve been known by the use of 
reasonable diligence ; that while plaintiflf was on said seats they f ell to 
the ground, and he was thrown to the ground, thereby receiving 
bruises and injuries which hâve caused him, and will continue to cause 
him, great pain, sufifering, and damage, great loss of time, and expansé, 
said injuries being permanent in their nature ; that such sa-id injuries 
resulted in partial paralysis of his leg, and hâve greatly diminished his 
capacity to labor and attend to his business. He further alleged that 
the proximate cause of said damage to him was the gross négligence 
of the Texas State Fair, in not properly and safely constructing said 
seats, and by not exercising proper care and caution to erect and main- 
tain a safe place for the public who were invited to witness said 
exhibition; that plaintifï is not guilty of any contributory négligence. 
Défendant, resisting this action, presented 17 exceptions or demurrers 
to plaintifï's pétition, ail of which the circuit court, as we think, prop- 
erly overruled. In answering, the défendant corporation denied ail 
the allégations, and, for spécial défense, alleged that it was not in any 
manner liable for the alleged injuries to plaintifï, because the Texas 
State Fair was not at the time mentioned in the possession of or con- 
trol, or had any supervision or management of, the inclosure or prem- 
ises in which was given the side show called the "Burning of Chicago" ; 
that it was not in any manner responsible for the condition of said 
grounds, or the seats which were alleged to hâve fallen ; that prior to 
the injuries of which plaintifï comfilains the défendant corporation had 
leased the same to Smith & Lucas, and they, then being in exclusive 
possession, direction, and control of said premises, were solely re- 
sponsible for any person injure d thereon. Défendant corporation fur- 
ther alleged that, at the time Smith & Lucas entered upon the premises 
leased to them, the same were in safe condition, free from defects of 
every character, and, if the premises became dangerous thereafter, the 
same was due exclusively to the acts of some person or persons other 
than défendant. The corporation contends further that, if plaintiff 
was injured as he claims, the seats, if they were faulty, were construct- 
ed by a person or persons other than the défendant, without its knowl- 
edge or consent; that défendant corporation, never having had knowl- 
edge of the condition complained of, is not responsible for plaintiff's 
injuries. On the' issues stated substantially above, the trial resulted 
in a judgment for défendant in error. 

The record shows that counsel for plaintiff in error sought a new 
trial, charging the trial court, in his motion therefor, with 24 separate 
erroneous rulings, besides the 17 errors made in overruling the same 
number of demurrers or exceptions to the pétition of défendant in 
errpr. Those several assignments charging the trial court with erro- 
neous rulings on the pleadings and during the trial proceedings are 
more or less emphasized again in the 25 assignments of error disclosed 
in the briçfs of plaintiff in error. The formidable array of assignments 
of error found in the record has not forbidden a careful considération 
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of them, together with the argument of the leamed counsel in their be- 
half. It does not appear to us that réversible error is disclosed in any 
of the assignments. It may be that error urged in assignment No. 
19 deserves spécial considération. It is contended in that assignment 
that plaintifï in error should hâve had the benefit of Sessums' answer 
to the question, "State whether or not thèse seats were properly and 
carefuUy erected." The trial court forbade an answer to that question 
on objection of défendant in error, substantially on the ground that 
it was incompétent and irrelevant, and called for an opinion of the 
witness, who was not an expert. We think the objection, if it was 
limited to the grounds stated, was not well taken, and that there would 
be réversible error in its exclusion from the jury, but for the fact that 
the same witness had, before this question was asked him, answered 
other questions which brought out substantially the same facts which 
plaintifï in error was then endeavoring to hâve him state to the jury. 
Sessums, before this question was asked^, had said, in response to ques- 
tions presumably similar to the excluded question, that he erected the 
seats, and told of the sort of material that he, as the builder of the 
seats, had used in their construction. Then, answering further, he 
said "that after I erected the seats their condition was first-class," 
and were made of fîrst-class material. The witness, as any other 
carpenter who worked on the construction of the seats, though he 
might not, under the court's test of his qualification as an expert, hâve 
been permitted to testify in such capacity, was compétent to answer 
said question, and the question was not irrelevant. It appears that his 
answer to the objectionable question would hâve added to the force 
of his previous testimony as to the matter of the construction of the 
seats only in a cumulative way. The jury had already heard substan- 
tially the same testimony which Sessums was expected to give if he 
had been allowed to answer that questioe. His answer, at best, would 
hâve added emphasis to his testimony on substantially the same issues. 
Conceding that the objection, if limited to the grounds which met the 
approval of the trial court, should hâve been overruled, we think 
Sessums' answers to other questions substantially aided the purpose of 
the counsel for plaintifï in error as much as if Sessums had been per- 
initted to answer most favorably to the excluded question. On this 
view, it follows that the error assigned does not, under the circum- 
stances, hâve the efïect of a réversible error. 

It may be, as between the Texas State Fair and Smith & Lucas, the 
latter were authorized, on such ternis as to them were satisfactory, 
to carry on and supervise the side show; but it seems clear that no 
contractual relations between such parties can be invoked to release 
the State fair, under the state of case shown in the record, from the 
duty of exercising reasonable care in the interests of the people who 
were attending that fair, or were witnessing such attractions in side 
shows as it ofïered to the public. When Brittain paid his admission 
fee and entered upon the seats in question, it was a matter of no im- 
portance to him who had erected the seats. Whether the représenta- 
tives or managers of the fair, or Smith & Lucas, furnished the seats> 
he had a right to expect that he would be provided with reasonably 
safe seats. The case of Texas State Fair v. Marti was founded on the 
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same cause of, j^çtlon shown by the pleadings in this case. Marti's 
wiîe received Personal injuries while attending a fireworks exhibition 
given ostensibîy by the satnç Smith & Lucas on the grounds and in the 
place now in question hère. The injuries therein complained of seem 
to hâve been inflicted at the same time and in the same way (by falhng 
of theseats) as shown in the Brittain case. Substantially the same dé- 
fenses as were set up in the trial of this case were discussed in the 
opinion of the court of civil ap^oals in Texas. The case is reported 
in volume 69 of the Southwestera Reporter, at page 432. The court, 
having in that case cited a rule stated in Cooley, Torts (2d Ed.) p. 718, 
says : 

"No matter by -w-hom the seats were erected, It was the duty of the 
plalntlff In error, Texas State Fair, to see that the same were in reasonably 
safiB condition before Invltlng the public to oecupy them." 

We thînk the rule cited from Cooley fully vindicates what we quote 
above from the Texas court's opinion. This view of the Texas court 
is supported by a number of cases cited by the court. Among them 
are Railway Co. v. Moore's Adm'r (Va.) 27 S. E. jo, 37 L. R. A. 258 ; 
Conradt v. Clauve, 93 Ind. 478, 47 Am. Rep. 388; Sebeck v. Platt- 
deutsche Volkfest Verein (N. J. Err. & App.) 46 Atl. 631, 50 L. R. A. 
199, 81 Am. St. Rep. 512, and others. In the New Jersey case cited 
it was held that : 

"Whether invlted upon the premlses by contract of service, or by the calls 
of business, or by direct reqûest, is immaterial. The party extending the in- 
vitation owes a duty to the party acc'epting it to see that at least ordlnary 
care and prudence are exercised to proteet him against dangers not withln 
his knowledge, and not open to observation." 

Conceding that the jury found correctly on the issuable material 
facts which show the légal relations of Smith & Lucas to the Texas 
State Fair, we think it follows, under the rule of law which we cite 
from the Louisiana and Texas cases, that the négligence which was 
the proximate cause of Brittain's injury is chargeable to the Texas 
State Fair, and that the judgment of the circuit court rightfully held 
the said corporation liable in damages. 

The judgment of the circuit court is affirmed. 



BDWAED HINBS LUMBER CO. v. CHAMBERLAIN. 

(Circuit Court of Appeals, Seventh Circuit. March 1, 1902.) 

No. 784. 

ADMIRAtTÏ— FeKIOHT— BrBACH OF CONTBACT— DEFKNSKb. 

Where libelant contracted to transport a pile of lumber, which his 
agent hàd Inspected, from Cheboygan to Chicago, by a steamer and certain 
barges, under an entire contract, and carried only a proportion of the 
amount, and the amount carried was less than the carrying capaelty of 
the steamer and any oneiof the barges owned by libelant, it was no dé- 
fense to libèlant's breach of contract that one of the barges was disabled 
by the loss of a mast, ând that the lumber consisted partly of strips and 
partly of boards, Instead of being ail boards. 
Bame— Damages. 

Where libelant broke an entire contract of afCreightment by refusing 
to transport ail of a pile of lumber contracted to be carried, he was never- 
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theless entitled to recover for the lumber carried, less the damages sus- 
tained by- the owner of the lumber by reason of the breach of contract. 
8. Same— Tbndbr— CosTs. 

Where libelant failed to perform a contract for the carriage of lumber, 
and the owner tendered into court the amount whlch libelant was entitled 
to for carrying the part carried, less the amount of cash advanced for 
fuel and damages for increased freight It was compelled to pay for 
ti'ansporting the balance of the lumber, libelant was not entitled to costs, 
but a judgment should hâve been rendered in favor of the shipper, wlth 
costs f rom the tlme of the tender. 

Appeal from the District Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Robert Rae, for appellant. 
Chas. E. Kremer, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This is a suit in admiralty brought by the 
appellee, who was engaged in the carrying business upon the lakes, to 
recover the sum of $537, as freight for carrying a cargo of lumber 
upon his steamer, the H. L. Worthington, from Cheboygan, Mich., 
to Chicago, 111. The respondent admitted the carrying of 358,000 
feet of lumber at the price agreed upon of $1.50 per M., but denied 
its liability because the appellee had agreed to carry for appellant a 
certain pile of lumber containing about 1,000,000 feet, and had neglect- 
ed and refused to carry more than the 358,000, and that, therefore, no 
freight was due for what was admitted to be carried. There is no dis- 
pute about the facts. Edward Hines, of the lumber company, gives 
this account of the transaction in his testimony: 

"Mr. Blair, of the Chamberlain Company, came to our office soliciting freight. 
Asked us what freight we had and where it was located. I told him among 
other lots of lumber we had at Cheboygan, Michlgan, on Swift & Clark's 
doelt, a quantity of hemloclc approximately from 900,000 to 1,000,000 feet. He 
stated he would telegraph Mr. Chamberlain, or the captain of one of his 
boats, to go and examine the lumber as regards length, dryness, and quantity. 
and as soon as he received the reply he would see me concerning the carrying 
of it. Either the next day, or the second day following— I wouldn't be posi- 
tive about that, but It was very soon after— he called again with a telegram, 
and stated he had heard from Cheboygan from his représentative, and that 
the lumber was ail right and he would like to carry it. We had some talk 
about freight, flnally settling on the rate of freight at Ç1.50 per thousand to 
carry the lot of lumber from Swift & Clark's dock. He read me the telegram. 
I asked him to confirm in writing the contract, and he did so." 

On November 4, 1900, Buchanan and Chamberlain, agents of ap- 
pellee, residing at Cheboygan, reported to appellee by wire as follows : 

"Hâve seen lumber marked 'Hines.' If they give that lot it is as good as 
inch cull hemlock could be, from eighty to one hundred thousand four-incli 
strips, balance wide, ail lumber from seven to sixteen feet, take it if freights 
suit." 

On November 5, 1900, Chamberlain at Chicago writes to Hines, 
président of the Hines Lumber Company of the same place, as fol- 
lows: 

"As per conversation between you and our Mr. Blair this day by 'phone this 
confîrms charter of steamer 'H. L. Worthington' and consort 'D. R. Martin,' 
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'J. B. Wllbui^,' 'boards' from Swift & Clark's Mill, Gheboj^gan, to Chicago, 
$1.50 pêi? il., prompt despatCh. Thèse loadsiû aecordànce witb enclosed tele- 
?ram, whlch kindly return and oblige. 

"YiOurs, respectfuUy, [Slgned] S. R. Chamberlain & Co, 

"Cortefeti S; R. Chamberlain." 

On the 7th of November the appellant, wrote to Chamberlain the fol- 
lowing letter of accfeptaîice: 

"Reïerrihg to your favor of the 5th Inst., we accept of the charter. The 
lumber Is ail on Messrs. Swift & Clark's dock, as we understand it, and there 
is appTO3;}Riately about 1,100,000 feet of it. We hâve to-day written Messrs. 
Martin & Silliman to glve your boats prompt dispatch. Kindly advise us 
deflnitely which of the cotisorts we wlU get with the Worthlngton and about 
when they will be there, so we wlll be able to give them immédiate dispatch. 
"RespectfuUy yours, Edward Hiues Lumber Company." 

The appellee was thé owner. of the steamer H. L. Worthington and 
the barges D. R. Martin, J. B. Wilbur, and A. T. Bliss. The Worth- 
ington towed as her consorts the three barges and their cargoes, con- 
stitutiiigàn ent'ire afïreightment. The appellee carried oh the steamer 
358,000 feet, which was less than her carrying capacity, and either one 
of the barges "had a capacity to carry the en tire cargo contractée for, 
except the; Martin. Befôre any attempt was made to carry the lumber 
the price of freîghts, as is perhaps usually the case at that time of the 
year, had tonsiderably adVanced, atid the lumber company, upon re- 
fusai to carry the balance of the lumber, was compelled to pay an ad- 
vance of 50 cents per thousand, which amounted to the sum of 
$279.57 ; that is to say, the respondent had to pay $2 per thousand 
to another steamer, the Marshall, to get the lumber brought to Chi- 
cago. Several excuses were made by the libelant's agent for not fur- 
nishing vessels. One was: that the Martin was not unloaded in 
time to go back with the Worthington, saying, at the same time, he 
would see about it, and finally saying that he couldnot send the Martin 
on account of a mishap to the vessel, which had lost her mast. Re- 
spondent asked him to get a yessel and take the lumber, if his own 
vessels could not. The libelant not doing anything about it, the re- 
pondent served him with notice that he would go out and charter a 
vessel, ai the lowest rate possible, to carry the lumber, as it was 
obliged undèr contract to hâve it that fall. 

Thèse, it seems to the court, were lame and impotent excuses for not 
fulfilling the contract. The appellee had agreed to carry the lumber. He 
had the means for doing it. If one barge was disabled he had more; 
or, if he had not, he should hâve furnished them. It was not the 
respondent's fault that thè Martin was disabled, if the breaking of a 
mast was sufficient for that purpose. In putting in the libelant's case, 
no excuse whatever was offered for not carrying the balance of the 
lumber, but on cross-examination of the respondent's witnesses the 
appellee first made the above excuse of disablement of the Martin ; 
also the excuse that the lumber consisted partly of strips and partly 
of boards, instead of beîrigall boards. This last excuse is as weak 
as the ofher. The appellee had an opportunity to inspect the pile of 
lumber and did inspect it by his agent, and, presumably with full knowl- 
edge of its character, entered into the contract. It is too late now 
to say that some of the boards were less than eight inches in width. 
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which it seems is the dividing line between boards and strips. It is 
quite apparent that the real reason for not carrying out the contract 
was that it was getting late in the navigation season, and the freights 
had advanced. The appellee cornes into court, then, with not any 
too clean hands, admitting, as he does, that he agreed to carry the 
entire pile of lumber and carried only a moiety. He asks to be paid 
for what he did carry without ofïering to allow any damages for not 
fulfiUing the contract by carrying the balance of the cargo. On the 
other hand, the appellant insists that no recovery can be had, because 
the contract was not corapletely carried out by appellee. No doubt 
this vvould be the rule at common law, except in states where the more 
équitable rule has prevailed, as in New Hampshire. In the admiralty 
courts in a case like this, where the party may be compensated in dam- 
ages, the rule has prevailed to allow the freighter to recover for the 
freight carried, deducting the damages çustained by the other party 
on account of the breach. This seems more équitable than the com- 
mon-law rule that, in order to recover, the plaintiff must show as a 
condition précèdent a substantial compHance with the contract. The 
Salem's Cargo, i Spr. 389, Fed. Cas. No. 12,248; The Marcella, l 
Woods, 302, Fed. Cas. No. 13,797. Upon the acknowledged law 
of this case we think the decree must be reversed, The court be- 
low decided the case upon right principles, with a single exception. 
Instead of allowing the appellant his entire damages of 50 cents per 
thousand, it allowed him one-half of the damages, or 25 cents per 
thousand. The court states in its opinion that it is satisfied that the 
libelànt should bear a part of the damages occasioned by the failure 
to fulfill the contract. But why not the full damages, so long as the 
entire damage was causéd by the failure of tlie libelànt to perform? 
It is évident that this is not a case where the court should apportion 
the damages as in case of collision, where both parties are at fault. 

It is in évidence that the lumber company had furnished on the trip 
$203 to buy fuel, which belonged to the libelànt to furnish. About 
this item there is no dispute. The respondent on the hearing paid 
into court as a tender to the libelànt $55. This, with the fuel bill, 
$203, and $279.87 damages for failure to carry the entire cargo, amount 
to $537.87, while the freight amounts to but $537, leaving a balance 
in appellant's favor of $.87. 

The account would stand thus : 

Charge appellant with freight bill $537 00 

Cr. by cash for fuel $203 00 

Money paid Into court 55 00 

Damages 279 87 

To balance B7 

iSâ37 87 $537 87 

Balance in favor of appellant, 87 cents. 

This is not a case where libelànt could hâve récovered costs, coming 
into court appealing to the conscience of the court to allow him what 
he had actually eamed, while admitting that he had not fulfilled his 
Contract. We think the libelànt should hâve accepted the tender made 
on the hearing as a settlement of the case, and made no further costs. 
Having refused to do so, and the damages, with fuel bill and costs. 
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pàid' înto court, amoimting to the full sum of the libelant's freight bill, 
thé decree of the court below should be reversed, with directions to 
enter à decree in favor of the appellant, dismissing the libel, with costs, 
from the time of the tender in open court. It is so ordered. 
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VILLAGE PF RIVEESIDE v. SANDERS. 

(OlFCult Court of Appeals, Seventh Circuit. October 7, 1902.) 

Nos. 856,857. 

1. QUIETIÎIG TiTLB— JURISDICTION— EfFEOT OF CrOSS-BiLL. 

The 'flUng of a crbss-blU in a suit to quiet title, alleging possession In 
défendant, and praying tlmt Its own title be established and quieted, 
ç.onfers Jurisdietlon on a court of equity to détermine the question of 
title, as between the parties, and grant relief to the one entitled to the 
same, althoughithe fact that plaintlff was not in possession would hâve 
deféated the Jurisdietlon upon the original bill. 

2. SÀJrfB— WAIvriÈ OF ObJECTiOK TO JURISDICTIOIÎ. 

A défendant in a suit to quiet title, who stipulâtes for the trial of the 
cause, before a master, thereby waives the rlght to Insist that a court 
of equity is without jurisdietlon, and that plaintifC's only remedy was 
at la w. 

8. Equity PB.tcticB—CoNCLTJSi'VENEsis of Master's Findikgs. 

Where, lu accordance with a written stipulation of the parties, the 
whole^ case Is submitted to a master, to find both the law and facts, his 
flndlngs are concluslTe on both parties, except so far as they are ex- 
cepted to. 

i. Dedicàtion bt Plat— Cbrtaintt of Description. 

To cônstltute a common-law dedicàtion of land to public purposes by 
means of m piat, tbe'sânae oertainty of description is required as in other 
forms iCff- cpnyeyanee, and the mère coloring, on a plat drawn to a 
scale of '4j0b (eet to the inch, of a portion along one side of a strip 
marked as jbeing 30 feet in width, to indicate that the eolored portion 
was to bte dévoted to park purposes, Is not suffleient to constitute a dedi- 
càtion stivhlcK will defeat a subséquent conveyance of the entire strip, 
wherê tBe coloring; "was not of uniform width, and there was nothiiig 
marke(^ ^ther upon the plat or on the ground by whlch the width of 
the inteniled park portion could be determined with certainty. 

Appeal and Cross-Appeal "from the Circuit Court of the United 
States for the Northern Division of the Northern District of Illinois. 

Thls suit grew out of the disputed ownership of two strips of land, eaeh 
30 feet wldé and 4,700 feet long, in Riverside, a suburb of Chicago. They 
are adjaceùt to, parallel with, and separatcd by, the right of way of a 
railroad. -Mr. Sanders, a citizen of New York, claims title through mesne 
cohveyances from the Riverside Improvement Company, a corporation that 
founded Biverside. The village claims the land as part of its public parUs, 
through au alleged common-law dedicàtion by the improvement company. 
Private rights of abutting lot owners a,r)e not involved, as none of them is 
a party to th,ls litigation. 

In Marciji. ï8pil,'Mr. Sànders flled hls bill against the village, alleging that 
he Was Ihe "^f-^^i^èr and m possession of the land; that the village was as- 
sertlng att; tattfounded daim of owûership, and had commltted and was 
threateni:pf,,to continue acts of trespass and waste, and praying that bis 
title "be qujeted and the village enjoined, etc. In April, 1891, the village 

• Eehéaïtog denled November 15, 1902. 
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answered, denylng complalnant's tltle and possession, assertlng tltle and 
possession in Itself, and averring that complalnant had no rlght to maintain 
hls blll, because when he flled it he was ont of possession, and the land 
was not vacant and nnoccupied. Complalnant immedlately replled. In De- 
eember, 1881, by leave of court, the village flled a cross-blll setting up its 
tltle and possession, the adverse and unfounded clalms of Mr. Sanders, and 
praying that its tltle be quleted. Mr. Sanders answered the cross-bill in 
February, 1882, denylng the vlllage's tltle, but admittiug that he was not 
in possession when he commenced hls suit, lu March, 1882, the village 
filed its reply. Between May, 1892, and May, 1894, a large amount of évi- 
dence was taken before a notary by agreement of the parties. This évidence 
was prlnted and flled on December 12, 1894, and the cause and cross-cause 
were set for final hearing on the pleadings and proofs on the 17th, but were 
not heard at that time. In January, 1896, a motion by the village for the 
dismissal of complalnant's blll on the ground that he was not in possession, 
as shown by hls own pleadings, was overruled. February 11, 1896, by 
agreement, an order was entered that "sald cause and cross-cause are by 
agreement of counsel hereby referred to B. B. Sherman, one of the masters 
in chancery of this court, to consider the évidence taken herein, and to 
report to this court his conclusions of fact and of law." The master's report 
was flled in October, 1900. 

In substance, the master found that the improvement company had of- 
fered to dedicate the strips in question, — the inuer part, adjoining the rail- 
road, as a portion of a park System, and the outer portion as alleys; that 
the alleys were abandoned, and that Mr. Sanders, under his deed of the 
entire strips, executed in 1874, was entltled to a decree quletlng hls tltle to 
the alley portions only; "that the improvement company failed to indicate 
by its acts, or the statements of its ofUcers and agents, the précise and 
definite location and boundaries of the strips on either side of the right of 
way of the railroad whlch it intended to dedicate to public use as a part 
of the public parks and grounds, exeept as such locations and boundaries 
were shown upon its maps (made in 1869 and 1870),— on one map by a part 
of sald strips belng colored in green, and on another map by the sald part 
being dotted wlth dark spots"; "that the master is of the opinion that, 
although tested by accurate mathematlcal measurement, the colored part of 
said strips, as shown upon the maps (drawn on a scale of 400 feet to the 
inch), is not in ail places exactly one-half of the entire strips, and, although 
said colored part is not exactly of uniform wldth throughout thelr entire 
length, yet an ordinary observer, examlning the map to ascertain what part 
of said strips was colored and what part uncolored, would receive the im- 
pression that practlcally the inner one-half of said strips, lying next to and 
on both sldes of the railroad right of way, was colored, and the outer half 
thereof uncolored, and that it is made sufflciently certain by sald maps that 
the improvement company intended to dedicate the one-half of said strips 
lying adjacent to said railroad right of way as a part of the public parks 
and grounds, and the outer half thereof as public alleys"; that the public 
and the village accepted the offer of dedication; that from 1885 to 1880 the 
village eut the grass and weeds on the 30-foot strips; that in 1890 the 
village planted a row of trees along the center of each strip, and made 
ditches to mark the boundaries; that the maps fall to state, In words or 
figures, the respective widths of the park and alley portions of the strips; 
that no marks hâve ever been made upon the ground, nor separate posses- 
sion taken, to Indicate what was parle and what was alley; that the village 
was entltled to a decree quletlng its tltle to the inner half of the strips. 

With his report the master retumed the objections Mr. Sanders had made 
before him; and by order of court, entered by agreement, thèse objections 
were to stand and be treated as exceptions filed before the court. ïhe 
village filed no objections before the master, nor exceptions before the court. 
On the hearing of the exceptions the court dismissed both the cause and the 
cross-cause for want of jurisdictlon of the subject-matter. 

Mr. Sanders, among other assignments, has presented thèse: "(1) The 
court erred In dismlssing the said bill for want of jurisdictlon. (2) The 
court erred in refusing to enter a decree In sald cause and cross-cause quiet- 
118 i! .-46 
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Ing tbjB tltle of tbi» CQmplalaant as agftlnst the village of Rlverslde to the 
whole of the twp ,8tr|pç,iO£. lanfl cjatoed by complainant in hls blll." Tlie 
village insist$ tliat tlie actioi) of the court below was right; but that, if 
the dismlssal be found erroireGus,; its tltle be quieted to the part portions of 
the strips, and also to the alley portions. . 

Samuel W. Packard, for Joshua C. Sanders. 
Amos C. Miller, for village of Riverside. 

Before JENKINS and BAKER, Circuit Judges. 

BAKER) Circuit Judge, having made this statement, delivered the 
opinion of the court. 

There can be no question but that the village could hâve driven 
Mr. Sanders to an action oi ejectment if it had stood upon the prop- 
osition that one out of possession cannot maintain an equity suit to 
quiet tîtlé against one in possession. Jackson v. Simmons, 39 C. C. 
A. 514, 58 Fed. 768. And the objections now urged, that Mr. San- 
ders came into court with unclean hands, and that a municipality can- 
not be held as défendant in a suit to quiet title, would hâve to be con- 
sidered, if they had been made in time, and had not subsequently 
been waived. The village, however, ftled a cross-bill, in which it set 
up itisown title and possession, and the adverse claims of Mr. San- 
ders, and asked affirmative relief. "The jurisdiction to relieve the 
holderé "df real property from vexations claims to it, câsting a cloud 
upon theif title, and thus disturbing them in its peaceable use and en- 
joyment, is inhérent in a court of equity." Holland v. Challen, iio 
U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52. The cross-bill presented a 
cause that was purely of équitable cognizance. The efifect of this 
was stated accurately, we think, in Cockrell v. Warner, 14 Ark. 346: 

"The cross-bill, founded on matters clearly cognizable in equity, supplied 
any defeet la jurisdiction, if any existed, and placed the court In possession 
of the whole cause, and Imposed the duty of granting relief to the party en- 
tltled to It. The original biU and cross-bill are but one cause (3 Daniell. 
Ch. PI. 19à3! Kemp v. Mackrell. 3 Atfc 812; Pield v. Schleffelln, 7 Jobns. 
Oh. 252); and it certalnly cannot be at ,all, material from what particular 
Source jurlsdi'ctlon arose, provided it existed In the case." 

It iS; truethat the village, about four years after Mr. Sanders ad- 
mitted in hds answer to the cross-bill that he was not in possession 
when be ïiled the original bill, ând âfter the évidence had been taken 
by agfeeinént, printed and filed, ahd the case set for final hearing, 
moved that the original bill be dismissed. But the village, did not 
offer to dismiss its cross-bill. In Jackson v. Simmons, supra, this 
court said: 

"A cross-bill whlch seeks affirmative relief is in the nature of an original 
bill wherein the cross-complainant Js the aptpr. Such a cross-blli is not de- 
pen4«nt upon the original bill, is not sùbject tp the cqntrol of the com- 
plainant, in the original blll, and does not fall with thé dismissal of the 
original bill, whether that dismissal be the act of the complainant or the 
act of tl?é court." 

The cîfèiuit court înight well hâve refuséd to entertain the motion 
while the village wag proposing to hold Mr. Sanders on the cross-bill. 
But conceding, arguendo, that the motion should hâve been sus- 
tained, thé village,' âfter the OverruUng thereof, made a deliberate 
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stipulation with Mr. Sanders, entered as a rule of court, that tlie 
cause and the cross-cause should be reterred to a tnaster to consider 
the évidence taken, and to report his conclusions of fact and law. 
The village thus selected its own tribunal, — one compétent to pass 
upon the conflicting claims of title, — and thereafter could not be per- 
mitted to assert that its adversary should hâve resorted to a court 
of law. Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 
764; Davis V. Schwartz, 155 tJ. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 
289; American Bell Tel. Co. v. Western Union Tel. Co., 16 C. C. A. 
367, 69 Fed. 666; Farrar v. Bernheim, 21 C. C. A. 264, 75 Fed. 136; 
Bosworth V. Hook, 23 C. C. A. 404, yy Fed. 686. And for the 
village it may be said that, on the coming in pf the master's report, 
it did not challenge the jurisdiction of the court to décide the merits 
of the exceptions presented by Mr. Sanders. The court, so far as 
the record discloses, of its motion dismissed the case, the cause and 
the cross-cause, at this stage of the proceedings. But the présent 
contention of the village in support of the court's action apparently 
cornes to this: If the tribunal of its own sélection found that the 
village had title to the whole, the case would be a suit in equity; 
but, if Mr. Sanders were found to hâve title to any part, the case 
would be an action at law. This sounds very like the urchin's prop- 
osition to match coppers on the basis of, "Heads, I win ; tails, you 
lose." 

The village insists that the propriety of the court's action cannot 
be inquired into because no assignment directly avers "that the court 
erred in dismissing the cross-bill." We think the assignments quoted 
in the statement are sufficient. On this record, it was error to dis- 
miss the original bill, and it was error to refuse to rule on the merits 
of the exceptions. 

The parties agreed to a submission of the whole case to a master 
to fînd the facts and the law. The finding came into court, conclu- 
sive upon both parties, except in so far as they should file excep- 
tions. The village filed no exceptions to the finding that Mr. San- 
ders was the owner of, and entitled to a decree quieting his title to, 
the alley parts. The correctness of that conclusion, therefore, is not 
now in controversy. Farrar v. Bernheim, supra. Under the excep- 
tions of Mr. Sanders, the point, among others, is made that the al- 
leged dedication of the park portions is void for uncertainty. The 
report and the évidence show that Mr. Sanders has good record title 
to the whole of the land. The report finds that his record title is 
eut down by a common-law dedication of one-half of the land for 
park purposes. His actual title is therefore as broad as his record 
title, if the purported dedication is void. The maps are on the scale 
of 400 feet to the inch. The width of the strips is definitely given at 
30 feet. The improvement company intended to dévote part of the 
30 feet to alleys and part to park purposes, — particularly for planting 
a row of trees to eut ofï the view of passing trains. The width of 
neither part was stated on the maps or elsewhere. Nothing was 
donc upon the ground itself to mark the dividing Une. On the 
maps no dividing line, as such, was drawn. On one map the park 
portion is shown by a green stripe, of varying width, overlying in 
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paft'the definite boundary of the t30-foot parcels. On the other map 
the park portion is indicated "by being dotted with dark spots," 
supposed to represent the intended row of trees. If the improve- 
ment company had gone ahead with its original plans, and had paved 
25 feet for alleys, and on the remaining 5 feet had set out a row of 
trees, it would hâve established by its acts a definite dividing line, 
and there is nothing in this record by which its partition of the 30 
feet çriginally intended for dévotion to public uses could be impeach- 
ed. In the absence of a line fixed by the parties, the master estab- 
lished one from his belief that an ordinary observer, looking at the 
maps, would receive the impression that about one-half was meant 
to be giyen for each purpose. A dedication is a mode of conveyance. 
If the gr^ntor has failed to describe the land, the court cannot do it 
for hirn, where reformation is not asked. The ruie in Illinois with re- 
spect to certainty of description in statutory or in common-law 
dedication, to be followed by fédéral courts where Illinois titles are 
involved (Jackson v. Chew, 12 Wheat. 153, 6 L. Ed. 583), is thus 
given in Village of Winnetka v. Prouty, 107 111. 218: 

"To make a good dedication, eitlier under ttie statute or at tlie commou 
law, requires a deflnite and certain description of that which is proposed to 
be dedieated. * * • An Instrument of conveyance ougbt, upon its face, 
to show at least enoiiîirh to enable a compétent surveyor to flnd with abso- 
lute certainty that which is assumed to be conveyed." 

Also, City of Carlinville v. Castle, 177. 111. 105, 52 N. E. 283, 69 
Am. St. Rep. 212, and City of Edwardsville v. Barnsback, 66 111. App. 
381.^ The testimony of the surveyor in this case is not needed to 
show that it is impossible from the maps "to find with absolute cer- 
tainty that which is assumed to be conveyed." The variation of a 
hundredth of an inch, the breadth of a most délicate line, would 
make a différence of four feet, — nearly a seventh of the whole land, 
and more than a quarter pi what is now in controversy. In Minne- 
apolis & St. L. Ry. Co. v. Incorporated Town of Britt, 105 lowa, 
202, 74 N. W. 934, in holding an alleged dedication void for uncer- 
tainty, the court said : 

"The only means of knowlng the breadth of most of the streets in con- 
troversy, and, Indeed, the only way în which to détermine the exact location 
or size of àny lot or bloclî or alley, Is by référence to the scale, which says 
that the plat is drawn on the basis of one Inch to one hundred and twenty 
feet. Such a référence is toc Indéfini te to constitute the basis for a con- 
veyance of land. The variation of one-twelfth of an inch means a différence 
of ten feet lu the dimensions of a lot or the breadth of a street." 

To quoté from Attorney General v. Whitney, 137 Mass. 450: 

"We are not dlsposed to abandon the use of language, or to aid in intro- 
ducing a newmethod of eoriVeylng by colors or pictorial représentation in- 
dependentlj; pf it, under a System of législation which requires ail estâtes 
or mterests'lii lands, more important than those which are to hâve the force 
and effeet of those at will only, to be conveyed by instruments in writlng." 

The decree is reversed, and the cause remanded, with directions to 
enter a decree quieting title in Mr. Sanders to the land in controversy. 
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BKOOKS V. PRATT. 

SAME V. GRAÏ et al. 

(Circuit Court of Appeals, First Circuit. June 18, 1902.) 

Nos. 3t)9, 400. 

1. Insane Persons— Evidence. 

Two brothers, who were dépendent on tlieir uncles, were sent to an 
insane asylum duringr tlieir young manhood, wliere their uncles supported 
them. They had remained there for nearly 50 years without objection 
at tbe time they executed certain assignments, and the superintendent 
of the asylum and two of hls assistants testifled that they were insane. 
They were permitted by the asylum authorities to hâve their freedom, 
and they were given an allowance with which to buy articles they re- 
quired, part of which they deposited In a savings bank account. A dîary 
kept by one of them, when taken as a whole, also indlcated insanity; 
but a reputable physician, who was an expert on Insanity, testifled that, 
after a conversation with one of them, lasting 45 minutes, he did not 
discover insanity. Rdd, that a flnding that the brothers were insane at 
the time they executed Mie assignments was justifled. 

8. Same— AssiGNMi»!' TO Attohney— Validity. 

Where an attorney at law, who was a relative of two Incompétents, 
obtained from them assignments of certain spoliation claims against the 
United States government, which he was prosecuting, and which he suc- 
ceeded in collecting, without requiring the incompétents to act under 
Independent advice, and in an action to set aside the assignment it 
appeared that one of the incompétents did not understand the meaning 
of the assignment, and défendant on several occasions had advised them 
not to mention it to their relatives, and in several of hls letters to them 
had made incorrect statements, and did not testify frankly as to what 
had become of a prier assignment, a judgment vacating the assignment 
was proper. 

Appeals from the Circuit Court of the United States for the District 
of Massachusetts. 

The foUowing is the opinion of the court below (LOWELL, District 
Judge) : 

Thèse are two bills in equity, brought respectively by Charles K. Gray and 
Frederick W. Gray, to set aside two assignments made severally by them 
to the défendant AVilliam Gray Brooks. Charles has died since the flling of 
the original bill, and his administrator has filed a bill of revivor. The 
guardians duly appointed of the complainants above mentioned hâve joined 
in the bills. The assignment by Charles E. Gray was as foUows: 

"Know ail men by thèse présents, that I, Charles Russell Gray, of Brattle- 
boro, in the state of Vermont, do hereby assign, release, and relinquish unto 
my nephew, William Gray Brooks, counselor at law, of Boston, in the county 
of Suffolk, in the commonwealth of Massachusetts, ail my right, tltle, and 
interest which at the date of thèse présents, or at any future time, I may 
hâve in and to any portion of any awai'd now made, or at any future time 
to be made, by the government of the United States of America, under the 
acts of the congress of the same, to the 'next of kin' of William Gray, the 
elder of that name, by reason of indemnity for losses, déprédations, seizures, 
captures, détentions, and spoliations suffered by William Gray, the elder, 
aforesald, subject, nevertheless, to the conditions following: 

"First. To bave and to hold the property aforesald in trust for my use 
and benefit during the continuance of my natural life, yielding and paying 
unto me the interest and income arising therefrom, and so much of the 
principal sum thereof as to make the payment to me equal to four and one- 
half per centum on the principal sum by thèse présents conveyed in each 
and every year during the continuance of my natural life, and such sums as 
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I may désire to withdraw from the principal sum aforesaid during my natnral 
life. 

"Second. Upon my decease the property aforesaid is to become the absohite 
property of William Gray Brooks aforesaid, free and discharged fiom auy 
trust or conditiop whatsoever. 

"In testimony whereof I, Charles Russell Gray, aforesaid, hâve hereunto 
set my hand and seal thls seyenth day of July, in the year of our Lord one 
thousand eight hundred and ninety-six. 

"Charles Russell Gray. [Seal.]" 

The às^lgitiiiient by Frederick W. Gray was identlcal with the above. 

The COEiplàinants seek to set aslde the assignments because Charles and 
Frederick âïay were of unsound mlnd at the time of exécution, and because 
they were lîiduccd to exécute the assignments by the fraud of the défendant. 

Charles and Frederick Gray were brothers. Charles was born in 1819, 
Frederick In 1833. In 1847, Frederick was admitted to the Vermont Asylum 
for the Insane, now called the "Brattleboro Retreat," where he has since re- 
sided. ÇlUfirles was admitted to the same institution iti January, 1S48, and 
reslded there until the time of hls death, Febrùary 1, 1898. 

The court has first to conslder if thèse two persons, either or both, were of 
unsound mlnd July 7, 1896. In my opi^nion, they both were. Each of them 
had at that time been an Inmate of an Insane asylum for nearly fifty yeais. 
To that Institution they had not then been committed by any form of law, 
perhaps because thesè forms were less scrupulously observed fifty years ago 
than at tiie présent time, and the administration of insane asylums was then 
legs çairéfûlly regulated by statute. It should be added that the brothers 
probably wènt to the asylum and remalned in it without opposition on their 
part Willlaft} H. Brooks, father of the défendant, who marrled their sister, 
testifled that they were sent to the insane asylum for two reasons: First 
because thé cost of board there was very small, and their father had lost 
ail hls property, so that the uncles had the care of the children; and, second, 
in ordeî" tnat they might hâve a place where they could permanently remain, 
instead of changlng from place to place, as they might prefer. That thèse 
reasons were real, I see no reason to doubt but that the pvimary and con- 
trolling ; reason was a mental weakness on the part of both Charles and 
Frederick there can be no doubt whatsoever. TJncIes do not send penniless 
nephews of average mental çapacity, and in the prime of young manhood, 
to insane asylums, In order to save something in the price of board; and, if 
thls be true of uncles In gênerai, there is no reason to suppose that the most 
respectable uncles In thls particular case acted in the very unusual manner 
suggested by Mr. W. H. Brooks. Moreover, ordinary young men, a little 
more than twenty years of âge, do not passively retire to insane asylums for 
the rest of their natural Ilves, even if their uncles request them to go there. 

In 1847 ând 1848 Charles and Frederick Gray were doubtless deemed to be 
mentally ^eak, and proper inmates for an insane asylum. In the Vermont 
insane asylum or retreat they were permltted, as is the case with not a few 
insane patients In other aBylums, a comparatlvely great degree of llberty. 
They had a key, by whlch they could let themselves in and out of the 
building. Tbey went about the streets Of Brattleboro freely. Each of them 
had an alloWàtice of about flfteen dO'llars a month, with whlch they bought 
clothlng ftnd other articles as they pleased. They opened an account in the 
savings bank ifitti their surplus allowance, and they made visits to their 
friends in Boston and elsewhere. They were allowed to correspond freely. 
and in ordiiiary conversation they doubtless passed for ordinary members 
of the eommunlty,— a condition whlch can always be predicated of a few 
inmates of an average insalie asylum. That they were mentally unsound, 
howerer, is shown by concluslve évidence. In the first place, we hâve the 
records of the asylum, whlch I concelve to be admissible in évidence by 
virtue of thè décision in Inhabltants of Townsend v. Inhabitants of Pep- 
perell, 99 Mass. 40. See Bonovan v. Ràllroad, 158 Mass. 450, 455, 33 N. E. 
5S3. Thefé is tèstltoony to the same efCect from the superintendent from a 
présent and from a former assistant. In the case of Frederick, there wa.'S in- 
troduced In évidence hls diary for the yeafs 1873, 1883, and 1892. In thèse 
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diaries tliere may be no entry, wMch, standing by Itself, proclaims Its writer 
insane, but It is probably true that almost any single written or spoken ex- 
pression of a raving lunatic can be paralleled in some utterance of some 
man undoubtedly sane. It is not by a single expression tbat insanity is 
ordinarily to be detected. Thèse diaries, both in respect of the language, 
tlie peculiar and unintelligible signs largely employed, and their gênerai 
pliysical appearance, impress me Tvith the strong belief that the writer was 
ot: unsonnd mind. To specify instances is unprofltable. The impression is 
derived from a gênerai inspection of the whole of each diary. 

The défendant has introduced in évidence the testimony of Dr. Hazelton, 
who, on one occasion since the exécution of the instrument in question, spent 
forty-two minutes wlth Frederick Gray in the retreat, and during that time 
had with him considérable conversation. That conversation appeared rational 
to Dr. Hazelton, and to indicate that Frederick's mind was a little above 
the class of minds who bave the same early éducation and the same slight 
contact with the vporld. In the conversation Dr. Hazelton discovered no évi- 
dence of mental incapacity. From his examination of the record of Charles 
R. Gray he reached substantially the same conclusion concerning him. Dr. 
Hazelton Is an establlshed physician of good standing, who was at the 
McLean Asylum from 1865 to 1867; had a license to maintain a private 
asylum in 1868, which he kept for a year and a half; went into gênerai 
practice in 1869, and has since continued therein. For about seventeen years 
he has "been médical examiner for prisons; that is, I examine people who 
are suspected of mental trouble in ail prisons or reformatories of this state." 
Whether Dr. Hazelton is the sole officer employed for this purpose does not 
appear, nor does the extent of his service. Hg is the family physician of the 
fatber and mother of the défendant. I cannot regard Dr. Hazelton's testi- 
mony as of great weight when compared with the records of the asylum, 
the opinion of its physlcians, the diaries of Frederick Gray, and the faet 
that the brothers, at the time of executing the documents in question, had 
been patients in an insane hospital for nearly half a century. Frederick 
vîray testified Mmself at considérable length in this case. I hâve examlned 
his testimony with care, and find in it no indication opposed to the conclusion 
just stated. That he was capable of carrying on ordinary conversation in 
an ordinary manner is quite clear, and is abundantly shown by ail the testi- 
mony in the case. Some persons at Brattleboro testified that the brothers 
appeared upon the streets of that town and in its shops like other men, and 
seemed compétent to make little purchases and make deposits in the savings 
bank like other people. Upon ail this testimony I bave reached the con- 
clusion that the brothers Gray were of weak mind, that they were insane, 
and were proper inmates of an insane asylum, but that they were capable 
of understanding much that went on about them. 

Although they were of unsound mind in some respects, it does not foUow 
that every instrument executed by them can be avoided. A man may be 
unquestionably insane, and may bave resided in an insane asylum as long 
as had Charles and Frederick Gray, and yet may be able to understand and 
validly to exécute an important document. I am not prepared to say that, 
if the assignments hère in question had been made under some cireumstances, 
they might not be held valld in a proceeding like this. 

The complainant has charged that they were obtained by the fraud and 
undue influence of the défendant William G. Brooks. Mr. Brooks, as has 
been said, was a nephew of the brothers. In 1891 he became counsel for 
some members of his family. includlng Charles and Frederick, in collecting 
money voted by congress to the helrs of his great-grandfather, William Gray, 
the well-known mercbant. Partly, at least, in conséquence of his efforts as 
counsel, a décision of the suprême court of Massachusetts adverse to his 
clients was reversed by the suprême court of the United States, and thereafter 
the décision of a single justice of the suprême court of Massachusetts was 
reversed by the full bench; thus increasing the amount which his clients 
obtained. However much I may think that the défendant has exaggerated 
the pecuniary value of his services, it seems plain that that value is con- 
sidérable, 
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The defeiidânt now contends that thèse assignments were made in payment 
of hls servldés âis counsel. There Is nothing of this expressed In the assign- 
ments,< WhWat de' not In tenus prevent the défendant from taking his 
proper counsel fées from the fund, and holding the balance only in trust 
under the assignments; but perhaps the arrangement now suggested by him 
may fairly be Implied from the whole séries of transactions. Had this been 
thé Intention of Charles and Frederick, deliberately expressed af ter inde- 
pendent advlce fully given, and after the meaning of the assignments had 
been fully explained to them by independent counsel altogether disinterested, 
l am not «tire that they mlght not bave made assignments like those in 
question; But, as waa sald in Jackson v. King, 4 Cow. 207, 219, 15 Am. 
Dec. 354! "In discussing this point, It is conceded that, although mère weak- 
ness of understanding Is Insufflclent, It furnishes strong ground of suspicion 
that when persOTis In such a state exécute con voyances, they are acted upon 
by improper Influence." When the near relative and légal adviser of two 
weak-mlnded old men, resldlng In an Ineane asylum for nearly half a century, 
is to be benefited by their deed, the utmost openness, impartiality, and self- 
restralnt' Is required from hlm; and Vchen such a man seeks by his tes- 
timony, almost unsupported, concemlng the explanations given to the as- 
signois, to «upport the assignments, he should teli his story frankly, and 
wlthout reserve. 

On direct examination the défendant testlfied to some gênerai conversation 
wlth Charles In 18»2, and then passed at once to the summer of 1896, and 
the assignments hère in question. On cross-examinatlon it appeared tliat iu 
1893 the brothers executed to the défendant an assignment of thèse French 
clalms. Precisely what was tlje form of this assignment no one but the de- 
fendant ^ows. ICrederick was not asked about it. Indeed, his examination 
strongly suggests that the defendant's counsel was then ignorant of it. ïhe 
défendant'» testlmony regarding it Is not frank, or free from évasion; the 
paper was probably destroyed when the second assignment was executed. 
Not only was thls flrst assignaient made in 1893, but in January, 1896, it 
was sent by the défendant to the brothers, and was by them acknowledged. 
That It conveyed to the défendant the brothers' interest in the claims was 
not understood by them, as is shown by their letters of May 24, 1896. That 
Frederick did not understand the meaning of the assignment hère in question 
is évident from hls testlmony, unless he bas lost his memory, — a supposition 
whlch would ffiïake strongly agalnst the defendant's case. 

Instead of procuring for the brothers Independent advice regarding the 
exécution of thèse papers, the défendant. In his deallngs vrith them, fre- 
quently uriged that they should not mention thèse dealings to other members 
of the famliy; and hls letters contaln more than one erroneous statement 
whlch might well Influence the brothers' minds. 

It is not thus that a counselor at law can be allowed to profit by a deed 
made In hls favor by hls client. The defendant's intentions may hâve beeii 
good. He may hâte honestly belleved that he had a ri^ht to act as he did; 
but his m6ràl honesty wUl not. In a court of equity, justify his professional 
conduct. It is nOt necessary to Cite cases, but thèse may be referred to, in 
ail of whifch thé Bolldtor's conduct was more defensible than hère: Broun 
V. Kennedy, 4 De Gex, 3. & S. 217; Rhodes v. Bâte, L. R. 1 Ch. 252; Barrou 
T. Willls, Lotidofl Times, May 10, 1900, p. 16. In both thèse cases there must 
be a decree f«i* the complainants. 

Henry V. Cunningham (William G. Brooks, pro se, on the brief), 
for appellant. 
John L,. Thorndike, for appellees. 

Before CGLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

COl/T, Circuit Judge. Upon fuU considération of the évidence, we 
hâve no doubt that Charles R. Gray and Frederick W. Gray, at the 
time they severally made the assignments to the défendant below, and 
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for many ycars previous thereto, were of weak mind, and, in consé- 
quence, the easy subjects of undue influence. Further, in conformity 
with the principles and décisions of courts of equity both in this coun- 
try and in England, we hâve no question that the relation of attorney 
and client, under the circumstances disclosed in thèse cases, renders 
the assignments invalid. To reverse the decree in thèse cases, as was 
said in Broun v. Kennedy, "would be to unsettle the law upon a point 
on which the best interests of society require that it should be abso- 
lutely adhered to." 4 De Gex, J. & S. 217, 222. In our judgment, 
thèse cases are free from doubt, and we need add nothing to the clear 
and comprehensive opinion of the circuit court. 

Decrees affirmed, and the costs of appeal are awarded in each case 
to the appellees. 



tJNITED STATES v. WILLCOX 

(Circuit Court of Appeals, Ninth Orcuit. October 6, 1902.) 

No. 787. 

1. Army—Claims of ufftcbr for Private Propertt Lost— Recoverî op 
Patmbnt Made— Pleading. 

Under Act Cong. March 3, 1885, 23 Stat. 350 [TJ. S. Oomp. St. 1901, 
p. 172], authorizing the treasury department to Investigate the clalm of 
offieers and men for private property lost In the service, and, where it 
appears the property was lost under certain circumstances without fault 
of clalmant, to pay him therefor, "provided, that any claim which 
shall be presented and acted on under authority of thls act shall be held 
as finally determlned, and shall never thereafter be reopened or consîd- 
ered," a paytaent made pursuant tbereto cannot be recovered back, in 
the absence of mlstake or fraud, which Is not shown by a complaint 
stating that, after payment of the clalm, the department disallowed the 
claim for the reason that the loss was not wlthout fault of the elaim- 
ant; this being but an allégation of the reason assigned by the depart- 
ment for its action, and not an allégation of the fact that the loss was 
not wlthout hls fault. 

In Error to the Circuit Court of the United States for the Southern 

District of California. 

L. H. Valentine, U. S. Atty. 

Oliver P. Evans, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The court below sustained a demurrer to 
the complaint on the ground that it does not state facts sufficient to 
constitute a cause of action, and that ruling is the basis of the single 
assignment of error found in the record. The complaint allèges that 
the défendant thereto was a fîrst lieutenant in the 6th régiment of 
cavalry of the United States, and as such offîcer "did render his ac- 
count to the United States in the sum of two hundred dollars ($200.00) 
as and for the value of a certain horse then and there ciaimed by said 
défendant to hâve been lost in the military service of the United States 
at Ft. Lewis, in the state of Colorado, on or about the 6th day oi 
April, 1889, which said account was duly presented to the war de- 
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partmenti ànd claim numbered 108,188; that afterwards, to wit, on 
the 7tb day ofDecember, 1896, said account was duly settled by the 
auditof Of tfie'War department, and a certificate ôf settlement, num- 
bered 1,737, dalyiissued by the Sàid auditOr of the war department for 
the said sum of two hundred dollars, which sum, of two hundred dol- 
lars was paid tù said défendant on or about the I4th day of Deceni- 
ber, 1896" It is then alleged that on the 28th day of May, 1897, the 
comptroller of the treasury directed a revision of the claim so present- 
ed, settled, and paid, "and disallowed said claim of défendant, for the 
reason that the loss of the said horse on which the said claim of de- 
fendant was based was not without fault on the part of said défendant, 
and the said défendant by bis négligence contributed to the loss of 
said horse, and thereby was not entitled to recover for said loss under 
the act of March 3, 1885, 23 Stat. 350 [U. S. Comp. St. 1901, p. 172]," 
and that subsequently, to wit, on the 24th day of May, 189S, acting 
under the direction of the coihptrolier of the treasury, the auditor of 
the war department "restated" said claim of défendant, and issued a 
new certificate, numbered 4,867, raising a charge of two hundred 
($200.00) dollars against said défendant, by reason of which said de- 
fendant became thèn and there indebted to the plaintifif in the sum of 
two hundred dollars." The complaint allèges the refusai of the de- 
fendant to pày the said sum after demand made and asks for judgment 
against him therefor, with interest and costs. 

■There is in the complaint no allégation tending to show that in the 
ailowance or payment of the cla,im presented by the défendant there 
was any mistake of law or fact, nor is any fraud alleged to hâve been 
practiced on the government by the défendant in any stage of the pro- 
ceedings. It is true that it is alleged that the subséquent disallowance 
of the claim by thé comptroller of the treasury, iipon which the subsé- 
quent action of the auditor of the war department is alleged to hâve 
been based, was "for the reason that the loss of the said horse on 
which the said claim of défendant was based was not without fault 
on the part of said défendant,: and the said défendant by his négli- 
gence contributed to the loss of said horse, and thereby was not 
entitled to recover for said loss under the act of March 3, 18S5, 
23 Stat. 350 [U. S. Comp. St. 1901, p. 172]." But, manifestly, that 
is but an allégation of the reason for the action of the comptroller 
of the treasury, which may or may not hâve been well founded, 
and is certainly not an allégation of any fact. Whether a mistake 
of fact or of law, or the subséquent discovery of fraud in the 
présentation, ailowance, or payment of the claim in question would, 
in view of the act of congress of March 3, 1885, 23 Stat. 350 [U. S. 
Comp. St. 1901, p. 172], entitled "An act to provide for the settle- 
ment of the claims of ofïîcers and enlisted men of the army for loss 
of private property destroyed in the mihtary service of the United 
States," sustain an action like the présent, need not be determined or 
considered, for the reason, already suggestèd, that the complaint hère 
contains no allégation of any such mistake or fraud. By the act re- 
ferred to congress authorized and directed the proper officer.". of 
the treasury to examine into, ascertain, and détermine the value of the 
private property belonging to ofRcers and enlisted men in the mil- 
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itary service of the United States, v/hich has been or may hereafter 
be lost or destroyed in tiie military service, when such loss or de- 
struction was without fault or négligence on the part of the claimant, 
where the private property so lost or destroyed was shipped on board 
an unscaworthy vessel by order of any officcr authorized to give svich 
order or direct such shipment, and whcrc it appears that the loss or 
destruction ot the private property of the claimant was in consé- 
quence of his having given his attention to the saving of the property 
belonging to the United States which was in danger at the same time 
and under similar circumstances, and further provided that "the 
amount of such loss so ascertained and determined shall be paid out' 
of any Tioney in the treasury not otherwise appropriated, and shall 
be in full for ail of such loss or damage: provided, that any claim 
which shall be presented and acted on under authority of this act shall 
be held as fmally determined, and shall never thereafter be reopened 
or considered," with other provisions not pertinent to the présent 
case. Whatever might be held if it was made to appear that the^ 
claim in question had been presented, or acted on, or paid under a 
mistake of fact or law, or by reason of any fraud practiced against the 
government, certainly, in the absence of any such showing, the ex- 
press déclaration of congress that any claim which shall be presented 
and acted on under authority of the act shall be held as finally de- 
termined, and shall never thereafter be reopened or considered, is 
conclusive against any further action on the part of the government. 
Similar views were expressed by the circuit court for the Southern 
district of lowa in the case of U. S. v. Olmsted, io6 Fed. 286. 
The judgment is affirmed. 



HAGAN V. TUCKER. 
(Circuit Court of Appeals, Third Circuit November 14, 1902.) 

1. ShIP1>1NS— KiGHT TO DKMDRUAGE— EVIDENCE CONSIDEKED. 

Libelant furnished a number of barges for use as Ilghters by re- 
spondent's testator in bis coal business in New Yorlî City and Iiarbor. 
Such use necessarily involved more or less delaj' of the barges while 
waiting for the sale or the transfer of their cargoes to steamsbips, which 
was a part of défendant'» business. A suggestion by libelant that he 
should expect demurrage for such delays was met by a prompt déniai 
of liabllity, and notice by décèdent that he would not keep the vessels 
on such terms. Thereafter the business continued as before, monthly 
bills belng presented and paid for the hire of the barges, which con- 
tained no charges for demurrage, nor were any such charges made on 
libelant's boolîs untll after decedenf s death, when a large sum was 
charged against him on that account. Held, that on such évidence, and 
in the absence of clear évidence to the contrary, libelant must be pre- 
sumed to bave accepted the risk of such delays as an incident of the 
business, and that he was not entitled to recover demurrage therefor. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 112 Fed. 546. 

11. Demurrage, see notes to Randall v. Sprague, 21 C. C. A. 337; Hager- 
man v. Korton, 4C C. C. A. 4. 
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Henry R. Edmunds, for appellant. 

M. Hampton Todd, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit JudgeS- 

ACHESON, Circuit Judge. Upon an attentive examination of the 
proofs we discover no good ground for rejecting or modifying the 
findings of the district judge. We thinlc that he rightly apprehended 
and has correctly stated the nature and terms of the business ar- 
rangement which was entered into between the libelant and the re- 
. spondent's testator, under which the libelant furnished his barges. 
We âgree with the conclusion that the libelant's daim for demurrage 
or damages for the détention of his barges is not satisfactorily es- 
tabliéhed. The clear weight of évidence, we thinlî, is with the re- 
spondent. 

The intimation contained in the libelant's letter of February i6, 
1898, written soon after the beginning of the enterprise, that he 
(Hagan) would expect to be paid for time "they [the barges] lay with 
coal" was met with a prompt déniai of his right to any such com- 
pensation, and a notification that, "if he was not satisfied, he could 
take his boats away." The libelant acquiesced. He made no fur- 
ther claim for demurrage or damages for detentici of his barges 
during the currency of the business. The libelant's letters of July 
12, 1898, December 3, 1898, January 13, 1899, and January 23, 1899, 
plainly indicate that he well understood he was not to be paid for 
lost time. The présent claim was set up after Mr. Tucker had died. 
The libelant's books contain no charges for demurrage or damages 
for détention entered in Mr. Tucker's lifetime. The entire items of 
the claim were entered on the libelant's books after Mr. Tucker's 
death, and ail of them at one time. Moreover, the libelant rendered 
to Mr. Tucker monthly accounts for the use of the barges, which 
were regttlarly paid. No claim for demurrage or détention was 
made in any of those accounts. Those monthly statements and set- 
tlements may not absolutely conclude the libelant, but they are strong 
évidence against this belated claim. We do not find in this record 
évidence to counteract the probative force of the monthly settlements. 

Upon the whole case we are entirely satisfied that the court rightly 
dismissed the libel, and, accordingly, the decree of the district court 
is afHrmed. 
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PETTIBONE, MULLIKEX & CX3. v. AJAX FORGE CO.» 

(Circuit Court o£ Appeals, Seventli Circuit. October i, 1902.) 

No. 870. 

1. Patbnts— Infbingement — Ratlroad Switches. 

The Strom patent, No. 457,905, for a railroad switcli, eonstiiied, andi 
heU not infringed, as to eitlier form of tie-bar therein shown, by the 
deviee of the Bradley patent, No. 649,267. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

In Equity. Suit for infringement of letters patent No. 457,905, 
for a railway switch, granted to Axel A. Strom August 18, 1891. 
From a decree dismissing the bill, complainant appeals. 

On the ground of noninfringement, the court below disinissed appellant's 
bill, which was based on letters patent No. 457,90-!), August 18, 1891, to 
Strom, asslgnor. In a split-switch the movable rails are planed to a point, 
respecting their width. The point-rails are coupled by a tie-bar, which, by 
means of its connections with the lever of a switch-stand, throws the switch. 
As the switch is set for the main or the side tr.aek, the appropriate point- 
rail should be brought into close contact with its adjacent stationary rail, 
whlle the other should stand several inches away from its fixed neighbor. 
If the contact Is not close, the flanges on the wheels of engines and cars are 
likely to cause disaster. By the wearing of the rails, and of the bolts and 
nnts used In Connecting them to the tie-bar, as well as by the accidentai 
bending of the tie-bar, or other disarrangement of parts, the original fixity 
of relattbn between the point-rails becomes impaired, and the switch is made 
dangerous. At least 12 years before the Strom patent was granted, means 
were employed for spreading the point-rails to taUe up lost motion. The 
claims of the patent are thèse: "(1) In combination, a split-switcli and a 
Connecting médium for the swltch-rails, adjustable lengthwise thereof, to 
set the gage, substantially as deserlbed. (2) In combination, a split-switch 
and a tie-bar, C, Connecting the switch-rails, and adjustable lengthwise 
thereof, to set the gage, substantially as described. (3) In combination, a 
split-switch and a tie-bar, C, extending obliquely between and Connecting 
the switch-ralls, and adjustable at one end lengthwise of the adjacent rail, 
to set the gage, substantially as described." In the construction of a split- 
switch there is a natural convergence of the switch-rails toward their points. 
To efCect the required spreading of the switch-rails, the tie-bar, C, of the 
second clalm, is moved along toward their points and fastened at the proper 
place by means of clips and a séries of bolt-holes in the web of each switch- 
rall. The tie-bar, C, of the third claim, is longer than the distance between 
the swltch-rails, where one end of the bar is permanently pivoted, and does 
the spreading by being brought nearer to right angles and fastened to the 
web of the rail. Neither of thèse spécifie devices was ever made and used. 
Appellant marketed split-swltehes made under the Strom patents. No. 
457,904, August 18, 1891 (same date as patent in suit, though applied for 
11 days earlier), and No. 543,609, July 30, 1895. The former is spoken of in 
the record as the "Channel," and the latter as the "Transit" deviee. In 
the "Channel" patent, guard-rails are rigidly attached to the swltch-rails, 
and extend some little distance beyond the points. The extensions are beut 
inwârdly toward each other in the plane of the rail-flanges. ïhe spreading 
of the switch-rails is accomplished by moving a bar forward into the throat 
of the convergence, and fastening it by means of plates that sllde along the 
web of each rail, and are attached thereto at the proper point in a séries 
of bolt-holes. In the "Transit" construction, to each switch-rail Is rigidly 
fixed a plate that extends inwârdly in the plane of the rail-flanges. In each 

♦ Rehearing denied November 15, 1902. 
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plate is a séries of holes in a right Une that nins oWiquely to the Une of the 
i-aîl, toward elther the point or the heel o£ .the rail. The 9.\y;itch-rails are 
spread by ifadving a bar forward, and bolting It at the proper points in tlie 
plates. Appellee Is manufacturing split-switches under the Bradiey patent, 
Xo. 649,2BT, May 8, 1900. To eaeh switcli-raii is rigidly fixed a plate that 
extends inwardly In the plane of the rail-flanges. In eaeh plate is a circnlar 
opening with notched circumference. In the opening lits a tootlied disk 
that has an eccentric bolt-hole. A bar, having jaws at eaeh end, is seeurely 
bolted, through the eccentric holes, to the disks and plates. The séparation 
of the switch-rails to compensate lost motion is effected by changing one or 
both eccentric bolt-holes to a point further removed from the rail. 

W. H. Dyrenforth, for appellant. 
James H. Raymond, for appellee.^ 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, after making this statement, delivered the 
opinion of the court. 

At the bottom of appellant's argument lies the contention that eaeh 
of the daims sued on is generiç, and covers every construction in 
which the Connecting médium between the switch-rails is used to 
separate them by being moved lengthwise of the rails. Before 
Strom's time it was old to join the switch-rails by a bar that had 
its ends pivotâlly connected with clips fastened to the rails. Brahn, 
No. 248,990, November i, 1881; Parsons, No. 308,373, November 
25, 1884. It was also old to counteract lost motion by spreading the 
rails through the agency of turn-buckle and screw-threaded devices. 
Dunwoody, No. 218,720, August 19, 1879; Stone, No. 292,144, Janu- 
ary 15, 1884. ^^ ^^9^ Strom showed how the tie-bar, C, of his sec- 
ond claim (the old Brahn or Parsons tie-bar), could be operated as a 
wedge to separate the switch-rails, by reason of their natural (old) 
convergence. As he said in his spécification, "This means of adjust- 
ment dépends for efficacy upon the normal convergence of the switch- 
rails toward their points." The second claim is a spécifie embodi- 
ment of this concept, which Strom stated broadly in his first claim. 
If there was invention in using the known bar to separate — which is 
the wedge's function — ^the existing convergence, in relation to which 
the bar was already placed (a question we do not consider), the new 
art, if any, consisted in moving the bar as a wedge lengthwise of the 
switch-rails towards their points, — an opération in which the en- 
tire movement is dépendent wholly upon the normal converg'ence of 
the rails. The gênerai art of separating switch-rails to take up lost 
motion was old. In that art a variety of means, of one gênerai class, 
were employed, by which the required movement was obtained 
through increasiiig the eflfective length of the tie-bar, — an opération 
completely independent of the rails' convergence. 

The old nonextensible bars of Brahn and Parsons were set at 
right angles to the switch-rails. In his third claim, Strom took the 
old tie-bar, increased its length beyond the shortest distance between 
the switch-rails, set it obliquely, and provided a séries of holes in the 
web of bne.i^il by which the tie-bar could be brought nearer to right 
angles. If there was invention in using the known bar as a brace 
between rails, in relation to which it was already found (a point we do 
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not décide), we are of opinion that the device in the tliird daim was, 
at most, an indépendant improvement in the known art. For the 
brace is adapted to separate parallel surfaces; its efficacy is wholly 
independent of convergence ; if convergence is présent, it is as an ac- 
cidentai State of the objects to be moved, and not as an essential con- 
dition to the brace's opération ; the brace would work in a plane ver- 
tical and at right angles to the switch-rails as well as in the plane of 
their flanges ; and the tie-bar, C, of the third claim, is within the prin- 
ciple of spreading the switch-rails by increasing the operative length 
of the Connecting médium, as much as if at each movement a tie-bar 
of greater length were set at right angles to the rails. 

In appellee's mechanism the range of increasing the distance be- 
tween the eccentric bolt-hole and the rail is about three-quarters 
of an inch. This space is divided into many small portions. The 
séparation of the switch-rails is accomplished by means of the ec- 
centric. It is adapted to separate parallel surfaces. Its efïïcacy is 
wholly independent of convergence. It would operate as well in a 
plane vertical and at right angles to the rails. In a movement of 
the eccentric in the plane of the rail-flanges, which movement sép- 
arâtes the rails, say, a sixteenth of an inch, the amount that may be 
attributed to the normal convergence of the rails is accidentai, not 
of the essence, and wholly insignificant. 

The first and second claims are not infringed, because appellee's 
device is not within the alleged new way that dépends for its efïi- 
ciency solely upon the normal convergence of the switch-rails. Tlie 
third claim is not infringed, because that is in the old field, and must 
be limited to the means stated. Appellee's instrumentality and its 
opération are difïerent. The brace, as it départs from a right angle, 
draws the switch-rails nearer each other, while they are spread by 
the movement of the eccentric bolt-hole away from the disk's diam- 
eter, drawn at right angles to the rail. The Bradley device we deem 
an independent and meritorious improvement in the old art of ef- 
fecting the desired movement, regardless of convergence, by increas- 
ing the operative length of the médium that extends from rail to rail. 

A considérable part of appellant's brief is devoted to a contention, 
in effect, that appellee infringes the "Channel" and "Transit" pat- 
ents. As they are not sued on, this is not the occasion to test their 
validity and scope. For présent purposes, it is enough to say that, if 
they are in the new field, the Bradley device is not ; and, if in the old, 
that was open for independent improvements. 

The decree is affirmed. 
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RIVERSIDB ft A. RT. CO. V. OITY OF RIVERSIDE et aL 

(Circuit Court, S. D. California, S. D. Noveinber 1, 1902.) 

No. 1,000. 

t. JuRiSDiCTioiî op Fédéral Court— Fédéral Question— Impairmbnt oî" 

CONTBACT. 

It Is not essential to the jurisdietion of a fédéral court oî a suit 
based on an alleged Impainnent of the obligation of a contract by a 
State In violation of article 1 of section 10 of tlie constitution that there 
should be a ralid contract, or that tlie impairment complained of should 
in fact be effected, but it Is sufllcient for jurisdictional purposes if 
plaintiff claims the existence of such contract, and its impainnent, in 
good faith. 

3. CoNSTiTOTiONAL Law— DuE Process of Law— Action op Citt. 

The action of a city in repudiating and refusing to perform a con- 
tract by the exercise of powers conferred upon it by the state con- 
stltutes a deprlving of the other party of his property by the state 
■wlthout due process of law wlthin the constltutional inhibition, notwith- 
standlng the fact that the contract was made by the city in a quasi 
priyate or business capaçity rather than a governmental capacity. 

8. JURISDIOTION OP [J'BDERAL COURTS— FedEEAL QUESTION. 

A suit to enjoin a city from carrying into effect a resolution of its 
couneil by which it declared Its purpose to discontinue the furnishing of 
electric power to complainant under a contract, on the ground that sucb 
action was an impairment ot the obligation of the contract and deprived 
complainant of its property wlthout due process of law, is not one for 
the spécifie performance of the contract, but one for the protection of 
complalnant's constltutional rights, of which a fédéral court bas juris- 
dietion. 

4 Samb— Amount in Controvbhbt. 

In a suit to enjoln a city on constltutional grounds from shutting off 
a supply of electric power furnlshed under a contract, the amount or value 
In dispute for jurisdictional purposes Is the value of complalnant's rights 
under the contract, and not the amount of the payments to be made 
thereunder. 

6. CiTiEs— Validitt of Contract— Supplyino Electric Power to Street 
Kailroad. 

A city havlng authority under section 862 of the California municipal 
corporation act of 1883, as amended in 1891 and 1897, to acqulre, own, 
and operate street railways, téléphone and telegraph Unes, gas, and 
other Works for light and beat, and to permit the laylng of traclts for 
Street railways in the public streets, bas power to contract for a supply 
of eleotricity to be used for any of such purposes; and, where it bas so 
contra cted for a supply to be used by the terms of the contract in any 
way It should see fit, or disposed of to prlvate citlzens to use for any 
purpose whatever wlthin the limita of the city, a subcontract to f urnish 
a portion of such supply to a company for the opération of a street 
railroad to be constructed by the company is not on Its face ultra vires. 

In Equity. On motion for preliminary injunction and demurrer to 
bill. 

IF 3. Jurisdietion of fédéral courts in cases Involving fédéral question, see 
notes to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore Purchaslng Co. v. 
Boston & M. Consol. Copper & Silver Min. Co., 35 C. C, A. 7. 

1[ 4. Jurisdietion of circuit courts as determlned by amount In controverby, 
see notes to Auer v. Lombard, 19 O. C. A. 75; Tennent-Stribling Shoe Oo. v. 
Eoper, 36 C. O. A. 459. 
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John G. North, for complainant. 
W. A. Purington, for défendants. 

WELLBORN, District Judge. Complainant and the city of Riv- 
erside are corporations organized and existing under the laws of Cali- 
fornia, the latter being a municipal corporation of the sixth class. 
The other défendants are also citizens of said state. 

On December 6, 1895, said city, as party of the first part, and the 
Redlands Electric Light & Power Company, as party of the second 
part, entered into a contract, whereby they agreed, among other 
things, quoting from the contract : 

"That the said party of the second part will fumish and deliver to said 
party of the flrst part, at the shafts of one or more generators set up in 
the power house of said party of the second part, near Redlands, county of 
San Bemardlno, state of California, * * * sufBcient developed water 
power to operate and transmit to the substation of the said party of the 
flrst part, to be located at any point within the eorporate limits of the city 
of Riverside, • * * electricîty to the estent of two hundred (200) horse 
power measured at said substation, for a period of twelve (12) years from 
and after the date hereof, at the rate of thirty-six dollars ($36) per year 
for so much developed water power delivered as aforesaid as shall be sufiB- 
cient to generate and transmit electricîty to the extent of one (1) horse 
power measured at the said substation of said party of the flrst part, paya- 
ble in equal monthly installments, at the end of each and every month 
during said term, the said water power so fumlshed to be a twenty-four 
(24) hours' continuons service. * * * The said party of the first part also 
agrées, for the same considération, to erect, construct, and acquire the neces- 
sary generators, Une, and substation for the transmission and réception of the 
electricîty from the power house of the said party of the second part, near 
Redlands, to such substation within the eorporate limits of the city of River- 
side, consisting of the necessary pôles, wlres, transformers, generators, and 
other apparatus, and within such time as it will be possible so to do, havinsr 
regard to ail necessary légal steps to be taken; provided the said par , 
of the first part shall not be held to pay any sum whatever under this agrei - 
ment for the time necessarily occupied in the construction, érection, and ac- 
quisition of the pôles, wires, transformers, and other apparatus above men- 
tioned." 

Said city had the right, at the end of 12 years, to renew the agree- 
ment for a period of 10 years longer, at the highest rate of payment 
named for the original terra, and upon the expiration of 22 years 
to again renew it for a further period of 10 years at the rate of pay- 
ment fixed for the second period. 

About the month of October, 1896, the transmission line named 
in said contract was completed, and the Redlands Electric Light & 
Power Company began to supply said city with power under said 
contract, and ever since the last-named date has continued, and still 
continues, to furnish the same, and said contract at ail times since 
has been, and still is, in full force and effect. 

On September 14, 1897, said city entered into a contract with the 
complainant to furnish it a maximum of 80 horse power between 
6 a. m. and 5 p. m., and 40 horse power between 5 p. m. and midnight, 
of each day during the months of October, November, December, 
January, February, and March, and 80 horse power between the 
hours of 6 a. m. and 6 p. m., and 40 horse power between 6 p. m. 
118 F.-47 
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and midnight, of each day during the remaining months of the year ; 
and complainant was to pay for the power so furnished $500 per year 
for the first three years, $1,500 per year for the next two years, $2,400 
per yeàr for the following three yéars, and thereafter $2,700 per year 
untU|the termination of the Redlands contract, including its two exten- 
sionsof 10 yeairs each. The life of said contract is made dépendent 
uponthe continued receipt of powef by the city of Riverside under the 
Redlands contract, which latter contract is referred to in the former 
and njadé a part thereof. 

The power contracted to be furnished to complainant by said city 
was, at the date of the contract, surplus power, that is to say, power 
reèëived'by sàid city under its contract with the Redlands Electric 
L,ight & î'ower Company, and not required by users of light or power 
other than complainant. Complainant was induced by its contract 
with said city to construct nine miles of street railway in said city, 
at à cost, of more than $100,000, and in April, 1898, began to use, and 
ever since has used, and is now using, the power obtained under said 
contract with said city in the opération of said railway, and its right 
to said use will continue until the termination of the city's contract 
with the Redlands Company, and complainant has no other source 
oî péwet than that obtained through its contract with said city, and 
there is no other electrical machinery, generator, or plant in said 
cityy or within any reasonable distance thereof, from which complain- 
ant Çartqbtain electric power to operàte said railway. The power 
furnished to said city under its contract above-mentioned with the 
Rédiançjs Electric Light & Power Company is used to generate 
eleetricity by means of a generator in the power house of said Red- 
lands Company, the said eleetricity so generated and furnished to 
said çity being conyeyéd to it over the transmission Une above men- 
tio.ned, constructed by said city, and extending from the power house 
of the Redlands Company to, and entering the power house and sub- 
station of said city within, the corporate limits thereof. A part of 
said eleetricity and electrical power so generated and conveyed to 
the said power house and substàtion js directed and condùcted by said 
défendants into and through the machinery and over the conductors 
and feeder wires of complainant jtb its said street railway and the trol- 
ley wires aiid cars operated theréupon. The Redlands contract, dated 
December 6, 1895, with its original term of 12 years, and its two 
extensions., of 10 years each, will expire December 6, 1927, and the 
aggregate of the payments to be made by complainant under its con- 
tract with the city of Riversidç, counting from April, 1898, when 
complainant began to use the power, to December 6, 1927, the end 
of the Redlands contract, a period of 29 years and 8 months, will be 
$70,000. 

Complaiiiant is not in default upon its contract, but défendants 
hâve threatened to, and, unless restrained by this court, will sever 
the connection between its wii-es and the Redlands wires, and eut 
off the Redlands eleetricity from complainant, and by so doing pre- 
vent the running of complainant's cars and the opération of its street 
railway. "Said city, by its board of trustées, on October 22, 1901, 
passed the following resolutions: 
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"Whereas, the city of Eiverside, on the 14th day of Septoinber, 1897, eu- 
tered into a contract wlth the Eiverside and Arlington Rallroad Company, 
agreeing to furnish said railway with electrie power at a stipulated priée 
and 

"Whereas, according to a report of the superintendent of the city electrie 
light plant, made to this board on September 18, 1901, and a second report 
dated October 5, 1901, it appears that the said priée is considerably below the 
actual cost to the city of the said power, resulting in great loss to this city, 
-which loss continues throughout the entire term of said contract; and 

"Whereas, the city attorney bas advised this board. in a written opinion 
filed recently, that the said contract is illégal and void, and in conflict with 
the constitution of the state of California, If said power Is fumished at less 
than the cost of production, unless the city Is to supply said power out of 
surplus power otherwise unused; and 

"Whereas, it appears that the said power now sold to said railway company 
is not surplus power, but is the regular cnrrent for which this city has a 
good market at a priée alïording a profit over and above the cost of produc- 
tion, to supply which, dellvered, the city is compelled to generate a large 
portion of its power by steam at an increased cost; therefore be it 

"Eesolved, that the Eiverside and Arlington Eailway Company is hereby 
notifled that the prlce charged them since January 1, 1901, and to be here- 
after charged, shall be the actual cost of production of said current, and 
that if said company shall not notify this board on or before Xovember 
5, 1901, that they will accept and pay for said power at said rate, dating 
from January 1, 1901, that the board will shut ofC said company from re- 
ceiving electrie current after said date, November 5, 1901. And further 

"Eesolved, that if It is the wish of said company to hâve the court's opin- 
ion on the validity of said contract, that the board is willing to continue 
furnishing said power durlng the pendency of any action brought to test 
said contract, provided that said action is prosecuted with reasonable dili- 
gence, and provided that the power so furnished is paid for at the priée 
herein established, and that if said contract is held binding on the city 
that the city will refund to said company the excess of money so paid over 
and above the amount due under the said contract." 

The foregoing are the material facts as they appear, either ex- 
pressly or by necessary impHcation, upon the face of the bill. 

The défendants hâve interposed a demurrer, assigning therein, for 
causes, that the court has no jurisdiction, and that the bill is without 
equity, and, in their briefs, urge, under the former cause, that the 
bill neither shows a fédéral question nor a matter of adéquate value 
in dispute, and, under the latter, that the contract between complain- 
ant and the city of Riverside is ultra vires and void. Thèse gprounds 
of demurrer will be noticed in the order of their statement. 

I. The allégations of the bill, on which complainant relies for a 
fédéral question, are, in brief, that complainant has a contract with 
the city of Riverside, by and under which the latter agreed to fur- 
nish, and since April, 1898, has furnished, and is now furnishing, 
the former with electrical power to operate its street railroad within 
the limits of said city, and that said city, by the resolutions afore- 
said, has repudiated said contract, and by said resolutions and other- 
wise threatens to, and will, unless judicially restrained, shut off from 
complainant the electrical power to which complainant, under said 
contract, is entitled, which resolutions and threatened action, the bill 
allèges, will, if consummated, impair the obligation of said contract, 
and deprive complainant of its property without due process of law, 
and, therefore, contravenes section 10 of article i oi the constitution 
of the United States, and section i of tlie I4th amenciment to said 
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constitution. It îs not essential to fédéral jurisdiction, under said 
constitutional provisions, that there should really be a valid contract, 
or that the impairment or deprivation complained of should really 
be «ffected through législation or other action of the state, but it is 
suSicient if thèse grounds of suit are claimed in good faith and not 
frivoiously. City R. Co. v. Citizens' St. R. Co., i66 U. S. 558, 17 
Sup. Ct. 653, 41 L. Ed. II 14; Illinois Cent. R. Co. v. City of Chicago, 
176 U. S. 646, 20 Sup. Ct. 509, 44 L. Ed. 622 ; Yazoo & M. V. R. 
Co. V. Adams, 180 U. S. I, 21 Sup. Ct. 240, 45 h. Ed. 395 ; Illinois 
Cent. R. Co. v. Adams, 180 U. S. 28, 21 Sup. Ct. 251, 45 L. Ed. 410; 
Penn Mut. Life Ins. Co. v. City of Austin, 168 U. S. 685, 18 Sup. 
Ct. 223, 42 L. Ed. 626; Hamilton Gaslight & Coke Co. v. City of 
Hamilton, 146 U. S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963; Michigan 
Tel. Co. V. City of Charlotte (C. C.) 93 Fed. 13; Vicksburg Water- 
works Co. V. City of Vicksburg (decided April 7, 1902) 22 Sup. Ct. 
585, 46 L. Ed. 808. It is true an earlier décision of the suprême 
court, cited in défendants' brief (City pf New Orléans v. New Orléans 
Waterworks Co., 142 U. S. 79, 12 Sup. Ct. 142, 35 L. Ed. 943), while 
recognizing the sufficiency of a bona fide claim of impairment or 
deprivation through législation or other action of the state, seems 
to require (Justice Harlan dissenting) a valid contract for jurisdic- 
tional purposes. The last requirement, however, is not found in sub- 
séquent cases, while, as shown below, two of them expressly, and oth- 
ers in efifect, hold that a bona fide claim of contract is sufficient. In 
City R. Co. V. Citizens' St. R. Co., supra, the court, through Justice 
Brown, who also wrote the opinion in City of New Orléans v. New 
Orléans Waterworks Co., supra, says: 

"Ail that Is necessary to estabUsh the jurisdiction of the court Is to 
show that the complainant had, or claimed in good faith to hâve, a con- 
tract with the dty, whlch the latter had attempted to impair." 

In Illinois Cent. R. Co. v. City of Chicago, supra, fédéral jurisdic- 
tion was sustained, and yet the court held, upon the merits, that the 
contractual obHgation which it was claimed had been impaired did 
not exist. This last case, therefore, necessarily détermines that the 
rule concerning the sufficiency for jurisdictional purposes of a bona 
fide claim of a fédéral question includes the validity of the contract 
as well as its impairment, — in other words, that the contract need not 
really be valid nor impaired, provided its validity and impairment are 
claimed in good faith, and the clairris are not frivolous. In Yazoo & 
M. V. R. Co. V. Adams, supra, the suprême court entertained juris- 
diction of the case, yet held, solely upon a construction of state laws, 
that there was no suc'h contract as the one which it was claimed 
had been impaired, saying at page 15, 180 U. S., and page 245, 21 
Sup. Ct., 45 L. Ed. 395, — the opinion again being by Justice Brown : 

"As we have of ten held that, where an Impairment of a contract by state 
législation is, chargea, the existence or nonexistence of the contract Is a 
fédéral question, It is Impossible to escape the conclusion that the foundatlon 
of the whole eaee was whether there was really a contract which had been 
impaired, and that this was necessary to the détermination of the case. 
As already stated this was a fédéral question, and the fact that the suprême 
court dld not In terms discuss the contract clause of the constitution does 
not oust our Jurisdiction." 
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In the yet later case of Illinois Cent. R. Co. v. Adams, supra, the 
suprême court upheld the jurisdiction of the circuit court, without 
passing upon the existence or validity of the contract which it was 
alleged had been impaired by state législation. In Vicksburg Wa- 
terworks Co. v. City of Vicksburg, supra, which is the latest case on 
the subject, the court held that there was a fédéral question, and said : 

"The objection urged in the brief of the appellce to the validity of the con- 
tract, because it undertalies to bind the city for a period of thirty years, be- 
eause an attempt to barter away the législative power of the city authorl- 
ties, and because creating an indebtedness in excess of the charter limlts. 
are those that were considered at length in the similar cases of City of 
Walla Walla v. Walla Walla Water Ce, 172 V. S. 1, 19 Sup. Ct. 77, 43 L. 
Ed. 341, and City of Los Angeles v. Los Angeles City Water Co.. 177 U. S. 
558, 20 Sup. Ct. 736, 44 L. Ed. 886, and were in those cases held to be un- 
tenable. However, we do not wish to be understood as now determining 
such questions in the présent case, for we are only considering whether or 
not the circuit court had jurisdiction to consider thein." 

The circumstance upon which both parties, as well as the authori- 
ties they cite (Illinois Trust & Savings Bank v. Arkansas City, 22 C. 
C. A. 171, 76 Fed. 271, 34 L. R. A. 518; Pikes Peak Power Co. v. 
City of Colorado Springs, 44 C. C. A. 333, 105 Fed. 1 1 ; City of Walla 
Walla V. Walla Walla Water Co., supra; Little Falls Electric & 
Water Co. v. City of Little Falls (C. C.) 102 Fed. 663; and Iron 
Mountain R. Co. of Memphis v. City of Memphis, 37 C. C. A. 410, 
96 Fed. 113), are agreed, that the city of Riverside, in entering into 
its contract with coniplainant, acted in a quasi private capacity, is 
unimportant in determining the question whether or not the threat- 
ened impairment and deprivation, which complainant seeks to enjoin, 
are imputable to the state. The making of a contract by a mu- 
nicipality for or concerning a public utiHty may be the exercise of a 
proprietary function, but, when the contract has been made, its ré- 
pudiation by the législative body of the municipality, and forcible di- 
vestiture of the contractual rights, by direction of said body and 
through the superior physical power which the municipality wields, are 
surely something more than the mère acts of a private person. The 
déclaration of the resolutions, already quoted, that, unless complainant 
accepted the interprétation placed upon said contract by the city of 
Riverside, the latter would shut off from the former the electric cur- 
rent it was then receiving, obviously implied that the executive au- 
thorities and agencies of the city, which unquestionably are govern- 
mental, would, so far as necessary, be employed to carry out said pur- 
pose, and therefore said resolutions and the illégal action they threat- 
en, even if they fall short, which, however, I do not décide, of législa- 
tion, within the meaning of article i of section 10 of the constitution 
of the United States, are yet imputable to the state under section i 
of the I4th amendment to said constitution. In Chicago, B. & Q. R. 
Co. v. City of Chicago, 166 U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 978, 
Mr. Justice Harlan, speaking for the court, said : 

"But it must be observed that the prohibitions of the amendment refer to 
ail the instrumentalities of the state, — to its législative, executive, and judlclal 
authorities,— and, therefore. whoever by virtue of public position under a 
state government deprives another of any right protected by that amendment 
against deprivation by the state, 'violâtes the constitutional inhibition; and. 



742 118 FEDERAL REPORTER. 

a^ he acts in the name and for the state, and is clothed with the state's 
' power, hls act Is that of the state.' " 

In Ex parte Virginia, loo Ù. S. 339, 25 L. Ed. 6'jÇ>, the court says : 

"We hâve sald the prohibitions of the 14th amendaient are addressed to 
the States. • * * They hâve référence to actions of the politieal body 
denomlnatéd a state, by vrhatever instruments or In whatever modes that 
action may be taken. A state «cts by its législative, Its executive, or its 
judicial authorities. It can act in no other vray. The constitutional provi- 
sion, tlierefore, must mean that no agency of the state, or of the officers or 
agents by whom its powers are exerted, shall deny to any person within its 
jurlsdietion the equal protection of the laws. Whoever, by virtue of public 
position under a state government, deprlves another of property, life, or 
Uberty wlthout due process of law, or dénies or taises away the equal protec- 
tion of the laws, violâtes the constitutional inhibition; and as he acts in the 
name of and for the state, and Is clothed with the state's power, hls act is that 
of the state. This must be so, or the constitutional prohibition bas no mean- 
ing." 

Défendants' contention that the bill hère is for a spécifie perform- 
ance, and, therefore, City bf Fergus Falls v. Fergus Falls Water 
Co., 19 C. C. A. 212, 72 Fed. 873, and St. Paul Gaslight Co. v. City 
of St. Paul, 181 U. S. 142, 21 Sup. Ct. 575, 45 L. Ed. 788, are con- 
trolling authorities, is based upon a false premise. Said bill is not 
for a spécifie performance of the contract therein set out, although, 
if efifectual, it may ultimately contribute to that object, but, as in 
Vicksburg Waterworks Co. v. City of Vicksburg, supra, is for an in- 
junction against apprehended impairment of contract and deprivation 
of property through législation and other action of the state, within 
the meaning of the constitutional provisions above mentioned, and, 
therefore, the resolutions aforesaid, or allégations of their contents 
and passage, are material as showing complainant's right to be pro- 
tected by said constitutional provisions. Thèse features of the case 
distinguish it, not only from the two last named and others of like 
character, but also from Tennessee v. Union & Planters' Bank, 152 
U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511, and the subséquent cases 
in line therewith, among them Gas Co. v. Miller (C. C.) 96 Fed. 12. 

The argument, earnestly made by défendants, that said resolutions 
and threats, for various reasons assigned in their brief, do not consti- 
tute législation or any sort of state action, within the meaning of 
said constitutional provisions, itself admits a fédéral question in the 
case, for it is, in substance, a construction of said provisions in op- 
position to the claims insisted upon by complainant, and, no matter 
which way thèse claims may be decided on the merits, there is no 
reason to question complainant's good faith in urging them. It is 
unnecessary, however, to discuss or review in détail the numerous 
other authorities cited in the briefs of the respective parties on this 
branch of the case, since the suprême court of the United States, in 
one of the cases already partially examined, has expressly adjudged, 
after full considération, upon allégations substantially similar to those 
made by the bill herein, the existence of a fédéral question. Vicks- 
burg Waterworks Co. v. City of Vicksburg, supra. The syllabus of 
sàid case is as foUows: 

"1. A case presénted by a bill in equity which allèges that a contract 
rlght of a waterworks company with whose predëcessors a municipality, 
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with législative sanction, contracted for a municipal water supply, Is Impaired 
by an ordinance direeting that the waterworks eompany be notifled tliat 
tlie City dénies any liability on any contract for the use of hydrants, and 
by the subséquent action of the city in holding an élection to authorize an 
issue of bonds to buy or construct watenvorks of Its own, and in refuslng 
to pay the amount due and payable under the terms of the contract, — is 
one so arising under the laws and constitution of the United States as to 
give a circuit court of the United States jurlsdiction. 

"2. Apprbhension that sueh Illégal action niay be taken by a munieipality 
as will impair the franchise and contract rights of a waterworks eompany, 
with whose predecessor the city has contracted for a municipal water 
supply, entitles the eompany to malntaln a suit for équitable relief in ad- 
vance of any actual proceedings on the part of the city to Impair the com- 
pany's rights under the contract." 

See, also, City of Walla Walla v. Walla Walla Water Co., supra; 
Illinois Cent. R. Co. v. Adams, i8g U. S. 28, 21 Sup. Ct. 251, 45 L. 
Ed. 410; Penn Mut. Life Ins. Co. v. City of Austin, 168 U. S. 685, 
18 Sup. Ct. 223, 42 L. Ed. 626; Hamilton Gaslight & Coke Co. v. 
City of Hamilton, 146 U. S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963 ; Scott 
V. McNeal, 154 U. S. 45, 14 Sup. Ct. 1108, 38 L. Ed. 896; Indianapo- 
lis Gas Co. V. Citv of Indianapolis (C. C.) 82 Fed. 245 ; Railroad Co. 
V. Taylor (C. C.)'86 Fed. 16B; San Joaquin & K. R. Canal & Irri- 
gation Co. V. Stanislaus Co. (C. C.) 90 Fed. 516; Michigan Tel. Co. v. 
City of Charlotte (C. C.) 93 Fed. 13; Mercantile Trust & Deposit 
Co. V. Collins Park & B. R. Co. (C. C.) 99 Fed. 812; Iron Mountain 
R. Co. of Memphis v. City of Memphis, 37 C. C. A. 410, 96 Fed. 
113; Los Angeles City Water Co. v. City of Los Angeles (C. C.) 
88 Fed. 720; Id., 103 Fed. 711; and Pikes Peak Power Co. v. City 
of Colorado Springs, 44 C. C. A. 333, 105 Fed. i. 

IL The matter hère in dispute, I think, is the right which com- 
plainant has, under its contract with said city, to the electrical power 
therein agreed to be furnished. Railroad Co. v. McConnell (C. C.) 
82 Fed. 73 ; Humes v. City of Et. Smith (C. C.) 93 Fed. 862 ; Rail- 
road Co. V. Frank (C. C.) 110 Fed. 689; El Paso Water Co. v. City 
of El Paso, 152 U. S. 157, 14 Sup. Ct. 494, 38 L. Ed. 396; Colvin 
V. City of Jacksonville, 158 U. S. 456, 15 Sup. Ct. 866, 39 L. Ed. 1053. 
In Railroad Co. v. Frank, supra, the court quotes approvingly from 
Humes v. City of Et. Smith, supra, as follows : "Jurisdiction is not 
determined in that way. Jurisdiction is determined by the value of 
the right to be protected, or the extent of the injury to be prevented, 
by the injunction." The bill does not expressly allège, nor otherwise 
show with requisite certainty, that the matter in dispute, the con- 
tractual right above mentioned, exceeds the value of $2,000. The 
cost of said power is alleged, but that is a différent thing from com- 
plainant's right thereto, and, besides, while cost may be a criterion, 
it can hardly be considered an équivalent of value. 

III. " 'It is a gênerai and undisputed proposition of law that a mu- 
nicipal corporation possesses and can exercise the following powers, 
and no others: First, those granted in express words; second, those 
necessarily or fairly implied in, or incident to, the powers expressly 
granted ; third, those essential to the declared objects and purposes 
of the corporation, — not simply convenient, but indispensable. Any 
iair, reasonable doubt concerning the existence of power is resolved 
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by the courts against the corporation, and the power îs denied. 
* * *' I Dill. Mun. Corp. p. 115, § 89. This text is cited with 
approval by défendants in their brief, and, without referring to the 
nuraerous cases also cited in the same connection, may be accepted 
as a cièar summary of the law on the subject to which it relates." 
Los Angeles City Water Co. t. City of Los Angeles (C. C.) 88 Fed. 
729. The power s of the city of Riverside, as they existed at the 
dates of its contracts with thé Redlands Electric Light & Power Com- 
pany and with complainant, and as they exist now, are, in part, de- 
clared in subdivision 13 of section 862 of the municipal corporation 
act of 1883, as amended in the years below named, as follows : 

"To acqulre, own, construct, maintaln and operate street railways, télé- 
phone and telegraph Unes, gas and other works for light and lieat, public 
Ubraries, muséums, gymnasiums, parks and baths; and to permit, under 
auch restrictions as they may deem proper, the laying of railroad tracks 
and the running of cars drawn by horses, steam or other power thereon, 
and the laying of gas and water pipes in the public streets, and to permit the 
construction and maintenance of téléphone and telegraph lines therein." St. 
Cal. 1891, pp. 233, 234, and St. Cal. 1897, pp. 175, 176. 

From this express législative grant of power, défendants deduce, 
and rightfully, implied authority for the contract between the city 
of Riverside and the Redlands Electric Light & Power Company, 
but deny that there was any such authority for the contract between 
said city and complainant. The contention of défendants as to the 
latter contract is stated at pages 3 and 4 of their brief, filed March 
27, 1902, as follows: 

"The valldity of the contract is attacked mainly on the ground that 
such contract is ultra vires in that electrlc power acquired for lighting pur- 
poses is being diverted to a foreign purpose. The city would not bave the 
power to dlvert the electrie current to purposes other than for lighting, 
because the City might receive more for it than for lighting purposes; It has 
no riaht to divorce the electrie power from the purpose for which it was 
acquired, or from the only purpose for which the city had power to acquire 
electrie power." 

This contention, it seems to me, is vulnérable in assuming that the 
city of Riverside has no authority to acquire electrie power except 
for lighting, and that the electrie power acquired under the Redlands 
contract was solely for that purpose. The suprême court of the 
State of California has held, quoting the second and third paragraphs 
of syllabvts, that: 

"Wben a corporation seeks to avoid Its contract on the ground of its want 
of power to contract, where the contract is not upon its face necessarily 
beyond the scope of its authority, it will, in the absence of proof , be presumed 
to be valid, and the corporation must make good its défense of ultra vires 
by plea and proof. 

"With respect to mère ordinary business contracts, a municipal or quasi 
municipal corporation stands on the same footing with other corporations; 
and it is only where the contract could not legally be made by it under any 
conceivable clrcumstances that its inabillty to contract can be raised upon 
demurrer." Brown v. Board, 103 Cal. 531, 37 Pac. 503. 

Défendants' counsel, in the brief above mentioned, filed March 27, 
1902, at page 7, reférs to the case last cited approvingly, as follows: 

"I admit the contract must be presumed to be valid unless it appears upon 
its face that it is beyond the power of the city to enter into this contract. 
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The rule stated In Brown v. Board, 103 Cal. 534, 3T Pac. 503, Is undoubtcdly 
correct, vlz: 'A contraet by a corporation, wlilcli Is not upon its face neces- 
sarily beyond tiie seope of Its authority, wlU, In the absence of proof, be pre- 
Bumed to be valid.' " 

The grant of power to construct and operate "street railways" im- 
plies authority to acquire electricity therefor as fuUy as authority 
to acquire electricity for lighting is implied in the grant to construct 
and operate "gas and other works for lighting." Nor is ownership 
of a roadbed, cars, and other appliances of a street railway any more 
a condition précèdent to the exercise of the implied authority in the 
former case than ownership of a complète plant for furnishing power, 
as well as generating and transmitting the electric current, is to the 
exercise of similar authority in the latter, and a contraet, engaging 
electricity for either purpose, is good upon its face. Now, recurring 
to the contraet between the city of Riverside and the Redlands Elec- 
tric Light & Power Company, we find therein a clause which un- 
mistakably includes street railways among the uses to which the 
electric power contracted for is to be applied, and which is as follows : 

"Sald party of the flrst part shall hâve the right, in any way It sees fit, 
to use or dispose of such power to prlvate cltizens to use for any piu-poses 
whatever, withln the corporate limits of the city of Kiverside; piovided, 
however, that such electric power may be used to propel electric cars upon 
any line running out from the said city of Riverside to any point In the 
county of Riverside." 

I am of opinion that the city of Riverside, by virtue of the législa- 
tive grant of power above quoted, and under its contraet with the Red- 
lands Company, respectively, had authority to, and did, acquire electric 
power for each of the purposes above indicated. The transmission of 
the electricity thus acquired began in October, 1896, and nearly a year 
thereafter, on September 14, 1897, the city of Riverside found itself 
enlitled to a large or considérable quantity of electric power for which 
it had no présent need, and which would hâve gone to waste unless it 
had been sold to private individuals for such use as they desired to 
make of it. It is true that the city, looking to its possible or probable 
future growth and a resulting increased demand for electrical lighting, 
might, if it had thought best to do so, hâve allowed its surplus elec- 
tricity to be temporarily wasted, and ultimately hâve realized a larger 
direct revenue from its application to lighting purposes than will be 
realized on account of the street railway uses for which it was con- 
tracted to complainant. But, had such a course been pursued, it prob- 
ably would hâve defeated, or postponed indefànitely, the development 
of the nine miles of street railway service, whose conveniences and 
benefits the inhabitants of said city, as one of the results of the city's 
contraet with complainant, hâve enjoyed since 1896. Thèse spécula- 
tions, however, in no way afïect the power of the city in the premises, 
but only the question, which is immaterial hère, whether or not the 
power, in view of subséquent events, was wisely exercised. It was 
under the conditions above named that the city entered into its con- 
traet with the complainant, and, bearing in mind that the acquisition, 
construction, maintenance, and opération of street railways are among 
the declared purposes of the city's organization, the conclusion seems 
to be unavoidable tlfat said contraet was within the scope of the city's 
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powers, and that îts obligations cannot be terminated or changed by 
any subséquent increase in the demand for electrical lighting. Pikes 
Peak Power Co. v. City oî Colorado Springs, 44 C. C. A. 333, 105 
Fed. I. Whether or not the bill shows such an increased demand as 
indicated, I aiîi in doubt, but, assuming that said fact does appear, I 
hold that said contract is unaffected thereby. 

Complaihaiît contends that ample authority for the contract between 
it and the city of Riverside is found in subdivision 2 of the hereinbefore 
mentioned section 862 (St. Cal. 1897, p. 175), which is as follows: 

"The board of trustées of said clty shall hâve power: • * * To pur- 
chase, lease, or recelve such real estate and personal property as may be 
necessary or proper for municipal purposes, and to control, dispose of, and 
CQDvey the saine for the beneflt of the city or town; provîded, they shall 
not hâve power to sell or convey any portion of any ^ater front" 

Complainant also contends that défendants are estopped from deny- 
ing tjie validity of said contract. The conclusions already announced 
render it unnecessary for me to pass upon the last two contentions. 

For the reason that tne bill fails to show with sufficient certainty 
that the matter in dispute exceeds, exclusive of interest and costs, the 
value of $2,000, the demurrer must be sustained. Complainant, how- 
ever, asks, in its brief, that, in view of the substantial nature of the 
controversy, as it appéars from the bill, the court permit complainant 
to àmérid in the respect just indicated, rather than dismiss the bill, and 
thus oblige complainant to file a new one. This permission, under 
the circumstances, I think, shoùld be granted, but upon condition that 
the amendment be made without delay 

The motion for injunction will be continued until the filing of the 
amendment, and the restraining order remain in force until otherwise 
directed by the court. 



PACiriO ELECTRIO 00. v, CIÏY OF LOS ANGELES et al. 
(Circuit Court, S. D. Galifornia, S. D. November 1, 1902.) 
î No. 1,018. 

1. JtfiitsDicTioN DP FedebaIi CouRts— Fbdbrai, Qokstiost— Impairment of 
Contract. 

It la not essentiai to the Jurisdictlon of a fédéral court of a suit 
based on an alleged Impairment of a contract by a state in violation 
of section 10 of article 1 of the constitution that there should be a valid 
contract, or that tiie Impairment complained of should lû fact be effected, 
but It Is sufficient, for jurisdlctlonal purposes, if the plalntiff claims the 
exlstfiBCB of such contract, and its Impairment, in good faith. 

2,. MoticiPal Corporations— Granting of Fbanchisks— Statotort Power. 
A provision of a statute authorizlng and regulating the granting of 
franchises by mùnlclpallties, that "every franchise * • • shall be 
grânied upon the conditions in thls act provided, and not otherwise," 
Is impérative, and requlres the act to be etrictly foUowed both as to the 
tcrms on which a franchise is granted and the tlme and manner of 
procediire. 

f 1. Ju^lsdjctlon of fédéral courts in cases Involving fédéral question, see 
notes td'Bailey v. Mosher, 11 C. C. A. 308; Montana Ore-Purchaslng Co. 
V. Boston & M. Consol. Gopper & Silver Min. Co., 35 C. C. A. 7. 
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3. Samb— Sale of Franchise— California Statutk. 

Act Cal. March 11, 1901, requires ail franchises granted by municipal 
corporations to be sold to the hlghest bldder, and prescrlbes the procédure 
for grantlng the same, providlng that every franchise "shall be granted 
upon the conditions in this act provlded and not otherwise." It provides 
that notice shall be published and sealed bids recelved, to be opened at 
an honr flxed in the notice; that "at the time of the opening of eaid 
bids any responsible firm or corporation présent or represented may bld 
for said franchise or privilège a sum not less than 10 per cent, above the 
highest sealed bid therefor, and said bid so made may be raised 10 
per cent, by any other responsible bidder présent and said franchise or 
privilège shall flnally be struck ofï, sold and granted * • • to the 
highest bidder therefor." It further provîdes that the successful bidder 
shall pay the amount of hls bld within 24 hours, and that, in case he 
or it shall fall so to do, then the said franchise or privilège "shall be 
granted to the next highest bidder therefor." Beld, that such statnte 
eontemplated that the compétition In bldding should take place at the 
time the sealed bids were opened, and before the franchise vras "struclî 
off, and sold"; that the authority of a city council, on the f allure of 
the accepted bidder to deposit the amount of his bld as required, was 
limited to the granting or refusing of the franchise to the next highest 
bidder, and Its acceptance of an oral bid thereafter made was ultra vireS 
and created no valid contract. 

In Equity. On motion for preliminary injunction and demurrer to 
bill. 

J. S. Chapman, Bicknell, Gibson & Trask, Hunsaker & Britt, Works 
& Ivce, Dunn & Crutcher, and W. F. Fitzgerald, for complainant. 

W. B. Mathews, Camp & Lissner, Gibbon, Thomas & Halstead, P. 
R. Wilson, Garret W. McEnerney, and E. E. Millikin, for défendants. 

WELLBORN, District Judge. Complainant brings this suit 
against the city of Los Angeles and other défendants to obtain a de- 
cree establishing complainant's ownership of the street railway fran- 
chise described in the bill, to vacate and set aside certain orders or 
resolutions of the city council of Los Angeles purporting to devest 
complainant of said franchise, and to enjoin any interférence by défend- 
ants with the construction and opération of the railway authorized by 
said franchise. The matters alleged in the bill are thèse : 

Complainant and the city of Los Angeles, one of the défendants, are 
California corporations, the latter being a municipal corporation, un- 
der a freeholders' charter. St. Cal. 1889, p. 456. The other défendants 
are also citizens of said state, except the Los Angeles Traction Com- 
pany, which is a corporation organized under the laws of the state of 
Illinois. The législature of the state of California, at its session held 
in the year 1901, passed an act entitled "An act providing for the sale 
of Street railroad and other franchises in municipalities, and providing 
conditions for the granting of such franchises by législative or other 
governing bodies, and repealing conflicting acts," which act became a 
law of said state on the iith day of March, igoi, and is in the words 
and figures following: 

"Section 1. Every franchise or privilège to ereet or lay telegraph or télé- 
phone wires, to construct or operate street rallroads upon any public street 
or highway, to lay gas pipes for the purpose of carrj'ing gas for beat and 
Ijower, to erect pôles or veires for transmitting electric heat and power along 
or upon any public street or highway, or to exercise any other privilège 
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■whatever hereafter proposed to be granted by boards of supervlsors, boards 
of trustées, or common councils, or other govemlng or législative boôles of 
any clty and county, clty or tOTyn within this state, except steam rall- 
roads and except telegraph or teleplione Unes doing an Interstate business, 
and renewals of franchises tùi piers, chutes or wharves, shall be granted 
upon tlie conditions In thls act provided, and not otherwlse. 

"Sec. 2. An applicant for any franchise or privilège abpve mentioned shall 
flle with the governing or législative body of the munlclpallty an application, 
and thereupon said governing rbpdy shall, in its discrétion, and, vrhen the 
application is aqcompanied wlth a pétition praying tbat the same be granted, 
slgned by the pwners of three-fouiHiis of the frontage of the real property 
tronting along and upon the route of the franchise appUed for, must advertise 
the fjEict of sald application, together with a statement that it is proposed to 
grant the same, In one or roore newspapers of the clty and county, clty or 
tdwn whereln the sald frainchise or privilège Is to be exercised. Said adver- 
tlsement must state that bids will be received for such franchise, and 
that it will be awarded to the highest bidder, and the same must be pub- 
lished in such nëwspaper once a dfiy for ten successive days, If it be a daily 
newspaper, and if there be no dally paper published In such clty and county, 
clty or town, then it shall be published in a weekly nevcspaper once a weelc 
for four successive weeks, and in elther case the fuU publication must bo 
completed not less than tvrenty (20) nor more than thirty (30) days before 
any further action can be taken thereon. 

"Sec. 3. The publication must state the character of the franchise or 
privilège to be granted, the term for which it is granted, and, If it be a 
Street railroad, the route to be traversed; that sealed bids therefor will be 
received up to a certain hour and day named tliereln, and that the suecess- 
ful bidder and hls assigns must, during the life of said franchise, pay to 
the municipality two per cent (2%) of the gross annual receipts of the 
person, partnershlp or corporation to whom the franchise Is awarded, arising 
from its use, opération or possession. No percentage shall be paid for the 
flrst flve (5) years sueceedlng the date of the franchise, but thereafter such 
percentage shall be payable annually; and In the event said paymfint is 
not made, sald franchise shall be forfeited; provided further, that if the 
franchise be a renewal of a right already In existence, the payment of said 
percentage of gross receipts shall begin at once. 

"Sec. 4. In case the franchise granted shall be an extension of an ex- 
Istlng System of street railroad then the gross receipts shall be estimated 
to be one half of the proportion of the total gross receipts of said system 
■whIch the mileage of such extension bears to the total mileage of the whole 
System, and said estlmate shall be conclusive as to the amount of the 
^Oss receipts of said extension. 

"Sec. 5. Said advertisement shall also contain a statement that the said 
franchise will be granted to the person, flrm or corporation who shall make 
the highest cash bid therefor; provided only, that at thé time of the opening 
of said bids any responsible firm or corporation présent, or represented, may 
bid for said franchise or privilège a suih not less than ten per cent above 
thè highest sealed bid therefor, and said bid, so made, may be raised ten 
per cent by any other responsible- bidder présent, and said franchise or 
privilège shall flnally be stnick off, sold and granted by said governing body 
to the highest bidder therefor, In gold coin of the United States, and said suc- 
cessful bidder shall be requlred to deposit with said governing body, or 
such person as it may direct, the fûU amount of his or its said bid, within 
twenty-four hours thereafter; and in case he or it shall fall so to do, then 
the said franchise or privilège shall be granted to the next highest bidder 
therefor. 

"Sec. 6. Work to erect or lay telegraph or téléphone wires, to construct 
Street rallroads, to lay gas pipes for the purpose of carrying gas for heat 
and power, to erect pôles or wires for transmitting electric heat or power, 
along or upon any publie street or highway, or to exercise any privilège 
whatever, a franchise for which shall hâve been granted in accordance with 
the terms of thls act, shall be commenced in good faith within not more 
than four months from the grantlng of any such franchise, and if not so 
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commenced within said tlme sald franchise so granted shall be declared 
forfeited, and shall be eompleted withln not more than three years there- 
after, and if not so eompleted within said time said franchise so granted 
shall be forfeited; provided, that for good cause shown the goveming 
or législative body may by resolution extend the time for completion thereof, 
not exceedlng three months. 

"Sec. 7. The grantee of every franchise or privilège granted under this act 
shall file a bond running to said city and county, city or town, vrith at 
least two good and sufficient sureties to be approved by such governing 
body, in a pénal sum by it to be prescribed and set forth in the advertise- 
ment for bids, conditioned that such bidder shall vrell and truly observe, 
fulfill, and perform eaeh and every term and condition of such franchise, 
and that in case of any breach of condition of such bond, the whole amount 
of the pénal sum therein named shall be taljen and deemed to be liquidated 
damages, and shall be recoverable from the principal and sureties upon said 
bond. Said bond shall be filed with such governing body vyithin flve days 
after such franchise is awarded, and in case said bond shall not be so flled, 
the award of such franchise shall be set aside, and the same may be granted 
to the next lowest bidder, or again ofEered for sale, in the discrétion of said 
governing body. 

"Sec. 8. It shall be the duty of the attomey-general, upon the complaint of 
any munieipality, or, in his discrétion, upon the complaint of any taxpayer, 
to sue for the forfeiture of any franchise granted under the terms of this act, 
for the non-compliance with any condition thereof. 

"Sec. 9. No clause or condition of any kind shall be Inserted in any fran- 
chise or grant offered or sold under the terms of this act, which shall dl- 
rectly or indirectly restrict free and open compétition in bidding therefor, 
and no clause or provision shall be inserted in any franchise offered for sale, 
which shall in anywise favor one person, firm or corporation, as against an- 
other, in bidding for the purchase thereof, 

"Sec. 10. Any member of any common counci! or other governing or légis- 
lative body of any city and county, city or town of this state, wïio, by his 
vote, violâtes or attempts to violate the provisions of this act, or any of them, 
shall be guilty of a misdemeanor, and may be punished therefor, as pro- 
vided by law, and may be deprived of his office by the decree of a court of 
compétent jurisdiction, after trial and conviction. 

"Sec. 11. Ail aets or parts of acts in conflict herewith are hereby «pealed; 
provided, however, that nothing herein contained shall be construed as re- 
pealing or amending the following acts, to-wit: 'An act relating to the 
granting by the counties and municipalities of franchises for the construc- 
tion of paths and roads for the use of bicycles and other horseless vehicles,' 
approved March twenty-seventh, eighteen hundred and ninety-seven; 'An 
act to authorize cities and towns to grant franchises for the construction 
and maintenance of raiiroads beyond the limits of such cities or towns lead- 
ing to public parks owned thereby,' being chapter forty of the laws of 
eighteen hundred and ninety-seven of the state of CaUfornia. 

"This act shall take efCect immediately." St. Cal. (Extra Sess. Thlrty- 
third Législature, 1900) p. 265. 

Complainant, under and pursuant to said act, on the 25th day of No- 
vember, 1901, presented to the goveming body, to wit, the council of 
the city of Los Angeles, its appHcation for an electric street railway 
franchise upon certain streets of said city. Said council, on January 
6, 1902, adopted and caused to be published, as provided in said act, 
a "notice of sale of a street railroad franchise," which notice defines 
the route of said proposed road, the terms and conditions upon which 
the franchise will be ofïered for sale and granted, and concludes as fol- 
lows : 

"Notice is also hereby glven that sealed bids in writing will be received for 
the said franchise up to 11 o'clock in the forenoon of the lOth day of 
li'ebruary, 1902; that the bids received will be opened at that time; that 
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ail blflSsmust be for the payment of a stated sum in gold coin of the TJnited 
States; anfl ths^t sald franchise will be granted to ttie person, firm, or cor- 
poration wlio s^U make tlie higliest cash bid therefor; provided, only, that 
at the time of openlng said bids any respoiisible firm or corporation, présent 
or represented, may bid for said franchise a sum not less than 10 per cent. 
above the highest sealed bi(^ therefor, and said bid so made may be raised 
10 per cent, by any responsible bidder présent, and said franchise will finally 
be struek ofif, sold, and granted by said city council to the highest bidder 
therefor In gold coin of the United States, and said successful bidder will 
be required to deposlt wlth said city council, or such person as it may direct, 
the fnll amount of Us or its said bid within 24 hours thereafter, and, in 
case he or it shall fall to do so, then the said franchise shall be granted 
to tbe next highest bidder therefor, and that the city council reserves the 
right to reject any or ail blds; provided, that no bid, whether sealed or 
otherwise, shall be received or considered uniess the same be in writing and 
subsçribed by a responsible bidder, or by his or its duly authorized agent." 

On the day named in the notice, at ii o'clock a. m., the sealed bids 
were opened and found to be as follows: One by complainant of 
$25,000, one by the défendant William S. Hook of $37,500, one by the 
défendant E. A. Davis of $139,000, and one by E. Murray of $415,000. 
There being no bid of 10 per cent, upon the amount bid by said Mur- 
ray, said council on the Same day accepted the bid of said Murray, and 
ordered that the said franchise be struek off, sold, and granted to him, 
and that the city treasurer be authorized and directed to receive the 
money to be paid for such franchise by said Murray, and ordered and 
declared that the period of 24 hours within which the said Murray is 
allowed to pay for the said franchise should expire at 3 :i5 o'clock 
p. m. of February II, 1902. The three bids other than complainant's 
were made in the interest of the défendant corporation the Los 
Angeles Traction Company, and with the fraudulent intent to prevent 
compétition in the biddiilg before the council; and the bid of $415,000 
was made at the suggestion and for the benefit of said Los Angeles 
Traction Company, and with the fraudulent intent to prevent any 
further bidding wlîen the sealed bids were opened. The said Murray 
is not a person of any financial standing, and was not, at the time said 
bid was made, nor has lie been at any time since, worth $1,000, and 
could not, either from funds or crédit of bis own, hâve paid, nor did he 
ever intend to pay, the said sum of $415,000, or any part thereof, and 
ail of thèse matters wçre known by the said Los Angeles Traction 
Company, said E. A. Davis, and said William S. Hook. Said Murray 
did not pay the $415,000 within 24 hours, and never offered to pay 
said, or any, sum at any time, and never appeared before said council 
on the lit'h day of February, 1902, or at any other time. The said 
Davis and the said Hook, agents of said Traction Company, appeared 
before said council on said'uth day of February, 1902, and when said 
24 hours expifed, and, in pursuarice of the fraudulent scheme to pre- 
vent compétition in bidding, claimed that said council had no power, 
under said açt, to do anything or take any proceedings looking to the 
saie of said franchise, other than to accept the bid next highest to that 
of said Murray, namely, the bid of said Davis for the sum of $139,000, 
and to sell and grant to said Davis said franchise, and demanded that 
said franchise be awarded to said Davis, under said bid, and for the 
benefît of said, Lps Angeles Traction Company, and tendered to said 
council the amount of the bid of said Davis, to wit, $1 39,000, gold coin. 
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but which tender was refused by said council. Said Davis through- 
out said proceedings was acting for and on behalf of and in the in- 
terest of said Los Angeles Traction Company, and sought to obtain the 
grant of said franchise to himself, but for the benefit of said company. 
Said Davis and Hook and said Traction Company did then, and do 
now, claim an interest in said francliise, and claim that said Davis is 
the owner thereof, and make said claim adversely to complainant, 
which claim is without any foundation whatèver, and said parties, nor 
either of them, has any right, title, or interest in said franchise. On 
the iith day of February, 1902, and prior to the expiration of said 
24 hours, complainant, being previously apprised of the fact that the 
bid of said Murray was a fraudulent contrivance of said Traction Com- 
pany, William S. Hook, and E. A. Davis to prevent further bidding, 
and knowing that said Murray would not appear within the 24 hours 
and pay said bid, or any part thereof, presented in writing a bid of 
$152,900 for said franchise, being 10 per cent, over and above the bid 
of said Davis, and, when said 24 hours had expired, offered said sum 
to said counciL Upon the présentation by complainant of said bid of 
$152,900, said council called before them the city treasurer, who in- 
formed said council that there had been no payment on Murray's bid, 
and thereupon said council, by a vote of seven of its members for and 
two against, passed a motion declaring said Murray a fraudulent and 
irresponsible bidder. After said motion was passed, complainant bid 
for said franchise, the same described in said notice of sale, the sum of 
$152,900, and at the time presented to said council a certificate of de- 
posit, drawn on the Farmers' & Merchants' Bank of Los Angeles, 
payable to said city, for said sum of $152,900. Thereupon, and at the 
same meeting, the président of the council called for bids to purchase 
said franchise, over the one so made by complainant, but no other bid 
was received or offered, and thereupon said council ordered that said 
street-railway franchise be struck ofï, sold, and granted to complainant 
for said sum of $152,900, and that said treasurer be authorized and 
directed to receive said purchase money. Pursuant to said order, said 
sum of $152,900 was paid by complainant to the treasurer of said city 
in goîd coin of the United States for said franchise, and was accepted 
by said treasurer and said council, and immediately thereupon com- 
plainant delivered its bond, with two sureties, for $25,000, conditioned 
for the faithful performance of the terms of said street-railway fran- 
chise, and otherwise in conformity with the act of the législature of 
said State, to said council, and thereupon said council approved said 
bond, and caused the same to be filed in the office of the city clerk of 
said city. After complainant paid said sum of $152,900 to said city 
treasurer, and executed and delivered its said bond to said city council, 
and after said council had struck ofif, sold, and granted to complainant 
said franchise, and the same had vested and accrued, said council passed 
an ordinance granting said rights, privilèges, and franchise to com- 
plainant, and presented the ordinance to M. P. Snyder, as mayor of 
said city, and said Snyder afterwards, and about the 2ist day of Feb- 
ruary, 1902, returned said ordinance without having afiixed his signa- 
ture thereto or approved the same, and with his objections to said 
ordinance, and thereafter, to wit, on the 2ist day of February, 1902, 



752 118 FEDERAL REPORTER. 

said couijcil, by reason of said mayor's disapproval of saîd ordinance, 
adopted 1^ l|iotion that said ordinance be reconsidered, and upon the 
vote beîijg again taken upon the passage of said ordinance, notwith- 
standing the mayor's veto, said council voted against the passage of 
said ordinance. Thereupon, and on the same day, said council passed 
a résolution pretending and purporting to order any and ail bids for 
said electric street railway franchise, including the bid made by com- 
plajhant, to be rejected, and directing and authorizing said treasurer 
of saidcity to refùnd to complainant said sum of $152,900, and order- 
ing said city clerk to return said bond, executed as hereinbefore stated. 
The said clerk acting under said instructions, oflfered to return said 
sum of money and said bond to complainant, but complainant refused 
to accept either said money or bond, denying the right of said council 
to annul or in any manner aiïect the franchise it claimed to hâve ac- 
quired under and by virtue of the proceedings aiready set forth. At 
the same session of said council a motion was carried that the applica- 
tions of complainant for franchises over certain streets in said city be 
referred to the board of public works, and that said board redraft 
notice of sale of the same, and that among said applications referred 
to in said motion was included the said application upon which the 
above alleged sale was made to complainant. 

Said council thfeatens to, and will, unless restrained by this court, 
ofïer said franchise, rights, and privilèges for sale, and will, if any bids 
are made therèfor, sell or atténipt to sell the same, and grant or at- 
tempt to grant the same rights, privilèges, and franchise to any person 
making the highest bid therèfor at said sale. Said council and other 
public authorities threaten and intend to prevent complainant from 
constructing said street railway on any street in said city, and will, 
unless restrained by this court, forcibly prevent complainant from so 
doing; and on the 26th day of February, 1902, said council passed an 
" order instructing the mayor, street superintende'nt, or the chief of 
police to stop and prevent any attempt complainant might make to 
construct any street railway on any of said streets, with ail the force 
at their cômmand. 

The matter in dispute exceeds, ejçclusive of interest and costs, the 
value of $2,000, and is of a value not less than $152,900. Several 
afFidavits hâve been filed by the parties, respectively, but they do not 
set up any additional facts which materially afifect the légal aspects of 
the case. Two demurrers hâve been interposed, one jointly by ail the 
défendants, exçépt the Los Angeles Traction Company, William S. 
Hook, and E. A. Davis, and the pther by the last three défendants. 
For causés, both demurrers allège want of jurisdiction and equity, and 
one of themalsd allèges uncertàmty in the bill. 

On the question of jurisdiction, complainant contends that the pro- 
ceedings set forth touching the street-railway franchise in question, up 
to and inciudipg the acceptance, approval, and filing of the bond re- 
quired by the statute, constituted a complète and valid contract be- 
tween said city and complainant, and vested in the latter said franchise, 
and that the resolutions or orders of said council, and the other pro- 
ceedings taken and threatened for the purpose of vacating and setting 
aside said contract, are within the prohibitions of section 10 of article 
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I of the constitution of the United States, and section i of the four- 
teenth amendaient to said constitution. The writer of this opinion 
has recently (November l, 1902) decided a case in this court (River- 
side .& A. Ry. Ce. v. City of Riverside, 118 Fed. 736) whose jurisdic- 
tional features beat such close resemblance to those hère presented 
that the opinion in that case may be fittingly adopted in this, and, for 
the reasons and upon the authorities there given and cited, complain- 
ant's contention hère as to a fédéral question is sustained. 

Corning now to the other cause of demurrer, want of equity in the 
bill, the next question to be considered is whether or not there was a 
valid grant to complainant of the street-railway franchise in question. 
On this branch of the case, complainant, at pages 156 and 183 of its 
brief, filed June 10, 1902, states its contention thus: 

"The power to grant this franchise cornes from the act of 1901. » * * 
We next contend that the question whether the plaintiff has the rights whicli 
it hère clalms is dépendent upon the statute of 1901, and not any other au- 
thority whatever, and that, nnder that act, there was a complète grant." 

Défendants' objections to the validity of said alleged grant may be 
generalized under two heads: First, that in the proceedings had by 
the city council of Los Angeles for the sale of said franchise certain 
requirements of said act of 1901 were not complied vvith, and, there- 
fore, there was no valid grant ; second, that said act of 1901 is void, 
because it undertakes to delegate municipal functions to a spécial 
commission, in violation of article 11 of section 13 of the constitution 
of California, and, furthermore, said act, if constitutional, does not 
apply to the city of Los Angeles, because it concerns only municipal 
afïairs, and, as to such afïairs, said city, by article 11 of section 6 of 
the constitution of California, as amended in 1896, is exempt from the 
opération of gênerai laws, and subject only to its charter, whose pro- 
visions require, for granting a franchise, the conjoint action, by an or- 
dinance, of council and mayor. Either of thèse objections, if good, 
is fatal to the alleged grant, and I proceed at once to the considération 
of the first. 

In determining whether or not the council, in its proceedings for the 
disposition of said franchise, lawfuUy complied with the requirements 
of said act of 1901, the rule that mode is the measure of power, and 
aside from the designated mode there is no power, should be carefully 
obseryéd. City of Ft. Scott v. W. G. Eads Brokerage Co. (C. C. A.) 
117 Fed. 51; Board v. Templeton, 51 Ind. 266; Woodruiï v. Berry, 
40 Ark. 253; Sadler v. Board, 15 Nev. 39; State v. Cornell, 52 
Neb. 25, 71 N. W. 961 ; Webster v. French, 12 111. 302 ; Zottman v. 
City and County of San Francisco, 20 Cal. 97, 81 Am. Dec. 96; 
McCracken v. City of San Francisco, 16 Cal. 620; Heidelberg v. St. 
François Co., 100 Mo. 69, 12 S. W. 914. It should also be borne in 
mind that négative words in a statute show an intent to make its pro- 
visions imperative, and require strict performance, both as to time and 
manneri sincé section i of said act provides that "Every franchise 
* * * to construct or operate street railroads * * * shall be 
granted upon the conditions in this act provided, and not otherwise." 
23 Am. & Eng. Enc. Law (ist Ed.) 455 ; Koch v. Bridges, 45 Miss. 
247; Hurford v. City of Omaha, 4 Neb. 336; Cooley, Const. Lim. 
118 P.— 48 
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(6th Ed.) 89. In;the présent case, additional energy is imparted to the 
rules of construction above statedby section 10 of said act of 1901, 
which is as follovvs: 

"Any member of any common counell or other governing or législative 
tKMÎy of any city and county, city or town of this state, who, by bis vote. 
violâtes or attempts to vlolate the provisions of this act, or any of them, sball 
be gnllfy of a mlsdemeanor, and may be punlshed therefor, as provided by 
law< and may be deprlved of hls ofllce by the deeree of a court of com- 
pétent Jurisdiction, after trial and conviction." 

I Coitië now directiy to the inqùiry -whether or not the proceedings 
of the council conformèd, in ail esséhtials, to the requirements of said 
act of ipoi. Défendants, among other alleged illegalities, contend 
that the award of the franchise to complainant, on its bid of $152,900, 
after Murray's defanlt, was a fatal departure from that part of section 
5 of said act of 1 901, which providçs— 

"That at the tlme of the openlng of said bids any responsible flrm or cor- 
potatloa preisent or represented may bld for said franchise or privilège a 
sum not less than ten per cent above the hlghest sealed bid therefor, and 
sàld bid . go made may be raised ten per cent by any other responsible bid- 
d«r;jBpeseQt,;iand said franchise or prifllege shall flnally be strueli off, sold 
and .granted by said governing body to the hlghest bidder therefor, in gold 
coin of the tfhited States, and said sùccessful bidder shall be required to 
deposit with said governing body, or such person as It may direct, the full 
amonnt df his or Its said bid, withia twenty-fOur hours thereafter; and in 
case he ^r !t shall fail so to do, then the said franchise or privilège shall be 
granted to the next hlghest bidder therefor." 

Thé précise question hère presented is this : When must the com- 
pétition subséquent tb sealed bids, for which said section provides, 
take place ? To this question, the fifst clause of the foregôing extract 
from the section makes alfiswer as foUow^: 

"At tM^' tlme of the openlng ëf safd bfds any responsible flrm or corpora- 
tion présent, or rèpreseiited, may bid for said franchise or privilège a sum 
notless than ten per cent àbove the' hlghest sealed bid therefor, and said bid, 
somadp, may be raised ten per c,ent,by any other responsible bidder présent, 
and said franchise or privilège shâll flnally be struck off, sold aud granted 
by said governing body to the hlghest bidder therefor, In gold coin of the 
TTnlted States." ; . ' 

This clgiuse does not confine thé subséquent compétition to the pré- 
cise moment of opening.the sealpd bids, but it does make it the next 
step in the séries of steps preserib^d/by said section, and thus requires 
it to take place before the franchise; has beçn struck ofï tothe highest 
bidder. Said clause certainly dôçs nqt contemplate that bidding shall 
continue after the franchise has been struck off. With that construc- 
tion the cla,use would be meaningless." Again, the last clause of said 
section, which, |referrii?gto,default,pf the sùccessful bidder in the mat- 
ter of tjie deposit requirecl of him, isas follows: "And in case he or it 
shaJl fail sato do, then,t}ie said fraifchise or privilège shall be granted 
to the njext, highest bidder therefor,"— forbids, by uriaYoidable im- 
plication, Ihe idea that there can be any compétition after such default. 
jtt wiïl be'Observed that.,tbe words ''^truick off, sold and," used in a 
previous clause of the se;ction, are omitted from the last clause. Thèse 
words, "struck; ofif" arid "sold," which are ordinarily employed, and 
particularly appropriatç> to designate the closing of a public sale to the 
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highest bidder, such as that provided for by the clause where thèse 
words appear, would hâve been out of place in, and hence were de- 
signedly omitted from, said last clause, for the reason that it provides 
for a contingency, namely, the failure of the successful bidder to de- 
posit the amount of his bid, wbich can only arise aîter the bidding has. 
been closed. When the bidding has been closed and the successful 
bidder declared, or, in other words, when the property has been 
"struck ofiE" and "sold," the next and last thing to be donc is a formai 
transfer of ownership by such means as are suited to the particular 
case, and this final act is fuUy and accurately prescribed in said last 
clause by the use of the word "granted." Under said clause there is 
to be no striking ofï, no selHng ; those stages of compétition hâve been 
passed ; the only act to be performed is that of granting. Complain- 
ant's construction of said clause, namely : "The meaning fairly is 
nothing more nor less than this, that it should be struck ofï to him 
who next bids the highest therefor," — is, to my mind, wbolly inad- 
missible, and must be rejected. It is inconsistent, as I hâve just 
shown, with the peculiar phraseology of the clause, and, as appears 
below, does violence to the gênerai plan of the section. If the légis- 
lature had intended that there should be further compétition after de- 
fault of the successful bidder, it would hâve chosen apt words to ex- 
press the intention, rather than language which implies the contrary, 
and, besides, would hâve prescribed fully the nature and duration of the 
subséquent compétition, that is, whether it was to be by sealed or open 
bids, and when it was to close. The varions steps for which the sec- 
tion provides, consecutively arranged, are thèse: First, opening of 
the sealed bids; second, opportunity for further compétition, in the 
manner and upon the terms prescribed in the section ; third, striking 
ofï of the franchise to the highest bidder; fourth, allowance of 24 
hours to the successful bidder to deposit the amount of his bid ; and, 
fifth, in case said bidder fails to make the deposit, grant of the fran- 
chise to the next highest bidder therefor. I do not mean that each 
step after the first must follow immediately, in point of time, its nearest 
antécédent, but that nothing afïecting the resuit of the compétition can 
intervene between any two of said steps. Exigencies may arise at 
any stage of the proceedings to justify a postponement or adjournment 
of the whole matter, but, whenever its considération is resumed, the 
order of progression I hâve indicated must be adhered to. 

In the case at bar, therefore, when the sealed bids were opened, and 
no bid of 10 per cent, above the amount bid by Murray was then made, 
the action of the council in striking the franchise off to him, and fixing 
the time at which the 24 hours allowed by law for depositing the 
amount of his bid would expire, namely, 3:15 o'clock p. m. of February 
II, 1902, was regular. When the time thus fixed had expired, and 
Murray had failed to make the required deposit, the action that should 
hâve been next taken is prescribed in the last clause of said section 
already partially considered, which provides that, if the successful bid- 
der fails to make the deposit required of him, "the franchise shall be 
granted to the next highest bidder therefor." When, speaking con- 
cretely, the contingency referred to in said clause, namely, Murray's 
failure to deposit the amount of his bid, occurred, in the afternoon of 



756 H8 FEDERAL REPORTER, 

February ii, 1902, it was then the duty of the council to grant the 
franchise to the next highest bidder, unless there was some sufficient 
reason for a refusai. This qualification of the council's duty I make 
because of the charge in the bill, that the next highest bid was fraud- 
aient. Assuming the truth of this charge, which must be done on de- 
murrer, the council ought not tp hâve granted the franchise to said 
bidder, When it refused to do s'o, however, its power- in the premises 
was exhausted, because said act of 1901 makes no provision for any 
subséquent proceeding, and the alleged grant of the franchise there- 
after to complainant was without authority and void. The only way 
said franchise could hâve been lawfully granted, after its refusai to 
the next highest bidder, was under and pursuant to a new advertise- 
ment, 

Complainant's argument that this construction of said act impairs 
its eflfjciency by enabling designing and unscrupulous persons to defeat 
the disposition of any franchise ofifered for sale under said act, if not 
without force, can but be deemed inconclusive, for the rule is well set- 
tled that the language of a statute, when plain and unequivocal, dé- 
termines its meaning, regardless of conséquences. Bartlett v. Morris, 
9 Port. 268 j 4 Bac. Abr. 652; Coffin v. Rich, 71 Am. Dec. 563. The 
truth is, said act of 1901 never contemplated the scandalous frauds 
hère charged, without déniai, against some of the défendants, and 
hence, it may be, no adéquate safeguards against them were erected. 
This defect in the law, however, if it exists, is an omission to be sup- 
plied by the législature, not by the courts. 

The déclaration of the council, made after Murray's default, that he 
was a fraudulent and irresponsible bidder, and that his bid was null 
and void, is an immaterial circumstance. If such an inquiry was au- 
thorized, it must hâve preceded the order striking off the franchise to 
Murray, sinqe said order necessarily determined the lawfulness of his 
bid, and there was no power in the council to review said order. 
Belser v. Hoffscbneider, 104 Cal. 455, 38 Pac. 312. After the fran- 
chise had been struck off, ail the council could lawfully do, under the 
pending advertisement, was to allow Murray 24 hours to make the 
deposit, and, if he failed to do so, grant, or, on sufficient grounds, 
refuse to grant, the franchise to the next highest bidder. 

For the reasons above given, I am of opinion that the complainant 
has not acquired the franchise it hère claims, nor has it any valid con- 
tract with the city in relation thereto. This conclusion renders it un- 
necessary for me to pass upon the other questions which hâve been 
argued by counsel, and are outlined in an earlier part of this opinion. 

The motion for injunction will be denied. 
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UNITED STATES v. BALLARD. 

(District Court, W, D. Missouri, W. D. November 17, 1902.) 

No. 2,354. 

1, Ceiminai. Law— Indictmbnt— Statutort Offense— DEScitiPTioN. 

Wliere an offense is statutory, and is described in the statute, an in- 
dictment sufflcîently describes the offense whicli follows tlie language 
of the statute, and describes in addition what was the act done eon- 
stituting the offense. 

2. Samb— iMPBiisON.VTiso United Statbs Offickr— Obtainisg Fraudulest 

1 Supp. Rev. st. p. 425 [U. S. Comp. St. 1901, p. 3679], proYides that 
"every person who witb Intent to defraud * • • falsely assumes 
* » * to be an ofllcer or employé acting under the authority of the 
United States," and in such pretended character demands or obtains 
"any money * * * or other valuable thing, shall be deemed guilty," 
etc. Beld, that the statute covers the obtainlng some valuable thing 
by means of the fraudulent standing or crédit secured by holding one's 
self out as such offlcer. 
8. Samb— Dts.iuNCTivE Phhasks— Indictmbnt — Evidence. 

1 Supp. Rev. St. p. 425 [U. S. Comp. St. 1901, p. 3C79], provides that any 
person who shall "demand or obtain" any valuable thing under certain 
false pretenses shall be guilty, etc. An Indictment in foUovs^ing the 
words of the statute alleged that the défendant "did demand and ob- 
tain" a certain thing of value. Beld, that It was not necessary In order 
to sustain the indictment to prove that he both demanded "and" obtained. 
4 Same— Vai.uablb Thing. 

A month's lodging is a valuable thing, within the meaning of 1 Supp. 
Rev. St. p. 425 [U. S. Comp. St. 1901, p. 3679], providing against the ob- 
tainlng of any "valuable thing by impersonating" a United States oflicer. 

Wm. Warner, U. S. Atty., and A. S. Van Valkenburgh, Asst. U. S. 
Atty. 

W. F. Riggs, for défendant. 

PHILIPS, District Judge. The défendant was indicted for a viola- 
tion of the act of April i8, 1884 (x Supp. Rev. St. U. S. p. 425 [U. S. 
Comp. St. 1901, p. 3679]), which reads as follows: 

"That every person who with intent to defraud either the United States, 
or any person, falsely assumes or prétends to be an officer or employé acting 
under the authority of the United States, or any department or any offlcev 
of the government thereof, and who shall tàke npon himself to act as such, 
or who shall in such pretended character, demand or obtain from any person. 
or from the United States, or any department or any offlcer of the government 
thereof, any money, paper document, or other valuable thing, shall be deemed 
guilty," etc. 

The indictment contains tvvo counts. The first count, omitting the 
introductory statement, charges that the défendant "unlawfully and 
feloniously, and with intent to defraud one Julia Eggeling, and divers 
and sundry other persons to the grand jurors unknovi'n, did falsely 
assume and prétend to be an ofïïcer and employé acting under au- 
thority of the United States, and the department of justice thereof, 
to wit, as a deputy United States marshal, and in such pretended char- 
acter did demand and obtain from said Julia Eggeling a thing of value, 

T 1. See Indictment and Information, vol. 27, Cent. Dig. §§ 292, 293. 
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to wit, lodging at the house of the said Julia Eggeling, in apartments 
therein, to the amOunt and of the value of twenty dollars, contrary 
to the form of the statute," etc. The second count charges that the 
défendant, "with intent to defraud divers and sundry persons to the 
grand jurors unknown, unlawfully and feloniously did falsely assume 
and prétend to be an officer and employé, acting under the authority 
of the United States, and the department of justice thereof, to wit, 
as deputy United States marshal, and did take upon himseif to act 
as such, contrary," etc. As the défendant was tried and convicted 
on the first count of the indictment, it is not necessary to consider the 
second count. Motions for new trial and in arrest of judgment bave 
been fîlèd by the défendant. 

It is objected to the indictment, inter alia, that it does not suf- 
ficiently describe the ofïense. It is sufîîcient to say in respect of this 
objectioii that the ofïense is statutory, and where the statute itself 
describ^S the offense an indictment is good which follows the language 
of the statute, and, as in this case, describes what was the a-:t done 
constitutive of the offense. 

It is' next objected that obtaining the use and rent of a lodging room 
is not a , yaluable thing, within the meaning of the statute ; the con- 
tention ti^ing that the offense is in the nature of the common-law 
offense of "extorting" money or property, something tangible, from 
another person, under claim of authority to demand the same, — citing 
in support thereof the opinion of Judge Adams in U. S. v. Taylor 
(D. C.),lp8 Fed. 621. This is an entire misconception of the opin- 
ion, what the learned judge ruled was that said section of the stat- 
ute constitutes two substantive distinct offenses, the first offense de- 
nounced by the statute consisting in the use of the assumed position 
"for the purpose of extorting money or property from another." The 
court said: '"The distinguishing feature of this first offense, in my 
opinion, is the making use of the assumed or pretended position for 
the purpose of falsely and wrongfuUy asserting a pretended claim 
of the United States, and thereby to defraud the person with whom 
he is dealing out of money or property." It was in respect of this 
offense that the term "extorting" was employed. 

In respect of the second subdivision of the section, the court said it 
consists of, "falsely impersônating an ofScer or employé of the United 
States, and in the pretended or assumed character demanding or ob- 
taining either from the United States, or from some person, any money 
or valuable thing, with the intent to defraud. The éléments of this of- 
fense, in my opinion, are more comprehensive, and do not limit the 
wrongful act tù such as extorting money or property from another un- 
der the guise of asserting a claim due to the United States, which it is 
the duty of the offender in his pretended ofificial character to assert, but 
includes the holding of one's self out as such officer or employé for the 
purpose, among other things, of giving him such crédit or standing as 
will enable him to successfully demand or otherwise obtain money 
from another for his own private use and benefit, and with the intent 
to defraud." 

Of course, the closing language of the court, to wit, "enable him 
to successfully demand or otherwise obtain money," was not intended 
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to limit the offense to the obtaining of money alone. The language 
must be restrained to the fitness of the subject-matter under discus- 
sion, which in that case was the obtaining of money. It was the 
joining in one count of the indictment the two separate offenses 
which the court held to be bad for duplicity. 

It is to be observed that the language of the latter clause of the 
section is "demand or obtain" from any person. But the indictment 
in this case uses the terms "demand and obtain" conjunctiveiy, for 
the obvious reason that an indictment which would charge the acts 
disjunctively would hâve been bad pleading. The rule requires the 
disjunctive expressions to be charged conjunctiveiy, but it does not 
require, in order to sustain the indictment, that both things, to wit, 
demanding and obtaining, should be proven. It is sufficient if the 
évidence shows, as in this case, that the party, by reason of his false 
personation of a deputy United States marshal, obtained a thing of 
value. 

The next contention in the motion in arrest is that the obtaining 
of the lodging room for a month is not a valuable thing, within the 
meaning of the statute. To this contention I cannot consent. It is 
true that criminal statutes are to be strictly construed in favor of Per- 
sonal libîrty. But there is another rule equally as well established, 
and quite as wholesome, that, in construing remédiai and protective 
statutes of this character, such construction should be given to them 
by the courts as is reasonably necessary to carry out and effectuate 
the législative intent. It was doubtless well known to congress, as 
it is especially well known to the judges administering the criminal 
statutes of the United States, that the ipersonating of United States 
offîcers, or the representing by irresponsible parties that they are in 
the employ of certain departments of the government, going through 
the country practicing the grossest frauds and impositions upon un- 
suspecting and unwary people, and under color of such false repré- 
sentations and pretensions obtaining money, crédit, personal benefîts, 
and assistance, had become so fréquent as to constitute an intolérable 
abuse. It was to correct this abuse and to protect the community 
from thèse peripatetic and prowling imposters that this statute was 
enacted. 

The term "or other valuable thing" is a comprehensive one. By 
common consent, it means and implies a thing of value or worth to 
the party who obtains it. It was not possible for congress in enact- 
ing the statute to anticipate ail the devices and schemes which human 
knavery might conceive in securing benefits under the guise of 
an officer in the employ of the government, or under some author- 
ized ofïicer thereof, such as a United States marshal, whose very 
office, to the common people, carries with it sometimes great re- 
spect, and sometimes dread and appréhension. So that after speci- 
fying certain things, like money, paper, and documents, in order to 
cover the whole category of benefits which he might receive under 
such représentations, the statute employed the comprehensive term, 
"or other valuable thing." The ordinary définition of the term "valu- 
able" is "having value or worth; a thing of value." If this défend- 
ant had gone to this woman, and represented himself to be a deputy 
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United States marshal, and, as the évidence in this case shows he did, 
takeialonjifwith him a woman claimed to be his wife, and apply ior 
a night's or a week's lodging, with bed and board, stating that he 
would pay her therefor as soon as he received his expected pay as 
a deputy marshal, and in rehance upon the triith of his statement she 
had given him bed and lodging, and he had at her expense fed him- 
self and his wife, slept in her beds, and enjoyed the protection and 
hospitality of her home, could it be said that he had not obtained 
something of value, — a thing of value ? And if he had applied to her 
for the hire of a horse for a day, representing himself to be a deputy 
United States marshal, going to the country to exécute the process 
of the United States, and that he would pay her therefor vi'hen he 
received his pay as a deputy marshal, and in reliance thereon she had 
let him hâve her horse, which he used, and it should turn out that 
he was not in fact such deputy marshal, and had not paid her, could it 
be said that he had not obtained something of value? What différ- 
ence, in point of law and eommon sensé, can it make that this woman, 
in reliance upon the truth of his false statements to her, let him hâve 
the use of a lodging room for himself and wife for a month, when 
such représentation turned out to be false ? Was not the lodging, 
the cover ahd protection of this woman's house, the use of her beds 
and furniture, a thing of value? As the évidence in this case shows, 
it was an inçome upon which Mrs. Eggeling depended for her liveli- 
hood, and as the means of paying her rent to her landlord for this 
house. And it certainly was of benefit and value to this défendant and 
his wife that he should fînd shelter while waiting, as he represented, 
for his pay from the marshal. 

The contention of defendant's counsel that this was merely obtain- 
ing crédit is simply sticking in the bark. He received, by his false- 
hood to Mrs. Eggeling, a présent benefît — a thing of value to him — 
which he would not otherwise hâve obtained. 

The discussion by the learned judge in State v. Thatcher, 35 N. J. 
Law, 453, is quite pertinent and satisfactory. The défendant was in- 
dicted under; a statute which made it a crime to obtain by false pre- 
tenses "money, wares, merchandise, or otber valuable thing." The 
défendant was indicted for inducing another to afïix his signature as 
surety to a note upon the représentation that other notes upon which 
he was surety had been paid. The court, inter alla, said; 

"The prosecutor was moved to part wlth a thing of value. * • • The 
nile of strict Interprétation for criminal statutes does not hlnder the courts 
from searching for the législative wUI; nor Is the rule vlolated by giving 
words, In soine. cases, their f uU or the more extended of two meaniugs, as 
the wlder populàl", Instead of the narrower technical, one. Cases are not 
wantlng where SOffie elastlclty has been glvëii to criminal statutes, in order 
to extend t^em to the mischlef obvlously aimed at. Thus a jail has been 
held to be an ii;ihabited dweUing house within the statute respecting arson. 

* • * In this çpuntry the course of législation on this subject shows an 
intention tp bltog within the reach of the statute every kind of property. 

* « « 'Vaïuable thing' Is môre comprehensive than 'raluable security.' 
ETery valaable secnrity Is a valuable thing, but many valuable things are 
not valuable securltles. Mère tangible things are not alone meant (by the 
statute), for the words prior to 'valuable thing' describe them. ïhe légis- 
lature Intended to denounce as a crime the pbtaining by deceit of every 
valuable thing of a Personal nature. 'Other Valuable thing' Includes every- 
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thing of value. * * • Under our humane System of criminal law, jHdicial 
Ingenuity should not exhaust its resources to reacli an interprétation in favor 
of wrong." 

The évidence in this case quite clearly shows, and so the jury found 
under the charge of the court, that this défendant applied to Mrs. 
Eggeling for a room in her house for himself and his wife, in which 
they would do Hght housekeeping. He represented that he was a 
deputy United States marshal, engaged in active service in this lo- 
cality. On the faith of that représentation she let him hâve a room 
at $10 a month, to be paid for in advance. After having paid, per- 
haps, for two months or more of use, he defaulted. Thereupon Mrs. 
Eggeling demanded payment of the amount then due. He repre- 
sented to her that he had not received his pay from the marshal, 
but was expecting it, and as soon as he got it he would pay her. An- 
other month came round, no payment had been made, he defaulted 
again, and she let him remain longer on the faith of his représenta- 
tion that he would soon hâve his pay as a deputy marshal; and she 
distinctly testified that she would hâve ousted him upon his first 
default, but for the fact that she rehed upon his représentation, and 
supposed that he could not afford to falsely personate such an officer. 
It does not lie in his mouth, after thus lying to this woman, and 
enjoying the use of her lodging room and home, to now say that 
he did not receive a thing of value under color of his false assump- 
tion of the character of a deputy United States marshal. 

There was other évidence in establishment of the quo animo, show- 
ing that at the same time and in the same locality he represented him- 
self to others as a deputy United States marshal, and obtained crédit 
thereby, even to the washing of his "dirty linen." While the resuit 
demonstrated that the transaction was not a thing of value to the 
washerwoman, it was a valuable service to him. I think the statute 
îs broad enough to cover the case of such an imposter. 

The motions for a new trial and in arrest are overruled. 



THE GEORGE W. WELLS. 

(District Court, D. Massachusetts. November 14, 1902.) 

No. 1,349 

1. SeAMEN— AeSIGNMENT OF WaGES. 

A paper signed by a seaman at tiie time he was hired, reciting that 
the captain and owners of the vessel "will please pay to M." a certain 
sum, "to be paid whcn due for services as sallor on board the" vessel, 
"and to be chargea to my account at the eud of the voyage or when 
duly discharged from said vessel," said paper being signed in the 
présence of the captain, who told M. the money would be paid him after 
it was eamed, is an assignment of wages prier to the accruing thereof, 
wlthln Rev. St. | 4536 [U. S. Comp. St. 1901, p. 3082], prohibiting the 
same. 
8. Same — Wages Dbi.ayed withoot Rbasonablb Cause. 

Payment of wages of a seamau is not delayed "without sufficient 
cause" within Rev. St. § 4529 as amended by Acts 1898, c. 28, § 4 (30 
Stat. 756 [U. S. Oomp. St. 1901, p. 3077] ), in such case provlding for 
additlonal pay, though the cause of the delay, a contention that an ordec 
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of the seanian whieh had been paid was valid, was insufflcient in law; 
"without sufficlent cause" meaning "without reasonable cause." 

John J. O'Connor and F. F. Sullivan, for libelants. 
Carver & Blodgett, for claiinant, 

LOWELL, Distriôt Judge. This was a libel for wages. The li- 
belants were hired at Newpprt ISTews March 7, 1902, and served on 
a voyage from Newport News to Boston. The amount of wages 
earned by each libelant was $8.16. Before leaving Newport News 
each libelant signed a paper as foUows : 
•'$6.00. Newport News, Va., March 7th, 1902. 

"Captaln and owners schr. George W. Wells will please pay to John 
Mitchell the sùm of $6.00 for board and supplies, to be paid when due for 
services as sallor on board the schr. George W. Wells and to be charged to 
my aceount at the end of the voyage or when duly discharged from said 
vessel. 

•'[Signed] Andrew Berntsen. 

"Witness to signature: 
"Cb. Erowne." 

Thèse papers were signed in the présence of the master of the 
vessel, who told Mitchell that the money woiild be paid him after 
it was earned, either on the arrivai of the vessel in Boston, or, if 
she was delayed on her voyage, then seven days after she had sailed, 
inasniuch as more than $6 would hâve been earned in that time. 
Before the crew was paid ofï in Boston on March I3th, the vessel 's 
agent in Newport News had paid the money to Mitchell, tàken up the 
orders, and fqrwarded them to the master of the vessel in Boston, 
where they were received by bim before the vessel was docked. At 
the propçr time he called the libelants to him, showed them the pa- 
pers, and ofifer,ed to each $2.16, being the balance due. This they 
refused to takè, alleging that the orders were of no effect. The cap- 
tain thereupon p^id the balance to the shipping commissioner. Until 
the conversation last mentionëd, the seamen made no attempt to 
revoke the order or assignment. 

The question to be decided concerns the interprétation of Rev. St. 
§ 4536 [U. S. Comp. St. 1901, p. 3082], Was the paper signed at 
Newport News, an assignment of wages made prior to the accruing 
thereof? Couhsel for the claimant has argued that this was no as- 
signment, but a mère order, in its nature revocable even after it had 
been verbally accepted by the master. It appears to me, however, 
that the whole transaction amounted to an assignment of wages with- 
in the fair intent ôf the statute, and that to recognize it as valid would 
be to do that whiçh the statute was passed to forbid. See Tripp v. 
Brownell, 12 Cush. 2,7^- 

It remains next to consider if the libelants are entitled to the ad- 
ditional payment provided for in Rev. St. § 452g, as amended bv sec- 
tion 4, c. 28, Acts 1898; 30 Stat. 756 [U. S. Comp. St. 1901, p. 
2P77^. Was the payment of the wages delayed "without sufficient 
cause"? That the cause of delSy was insufficient in law has just 
been determined, but to construe the language thus narrowly is con- 
trary to its reasonable intent. Congfess can hardly hâve intended 
that in every controversy, however doubtful, which finally results in 
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the seaman's favor, he shall be entitled to additîonal compensation 
so large. Let us suppose, for example, a disputed question of fact 
concerning wages, where the conduct of the sailor has been such 
that the court refuses him costs, though he fmally prevails so far as 
to colkct a small part of his original claim. Payment is delayed 
until the decree of the court, made a year or more after the claim 
accrued. Can it be that the court is absolutely compelled, either 
in the original suit or in one subséquent, to award the libelant a bonus 
of four or iîve hundred dollars in addition to the four or five dollars 
of his wages actually detained? I think not. See The Alice B. 
Phillips (D. C.) io6 Fed. 956; The Topsy (D. C.) 44 Fed. 631, con- 
struing Statutes 17 & 18 Vict. c. 104, § 187. It is easy to perceive 
that the construction of the statute urged by the libelant would en- 
courage seamen to speculate upon controversies between themselves 
and the ship. The phrase "without sufficient cause" should rather 
be construed as équivalent to "without reasonable cause." In this 
sensé there was reasonable cause in the case at bar for the delay in 
the payment. 

Decree for the libelants for the amount of wages due and costs. 



In re GOLDSMITH. 

(District C!ourt, N. D. Texas. October 29, 1902.) 

No. H. 

1. BAKKRUPTCT— ÎSECURED Ckbditors — Peoof op Claims. 

Wliere property of a bankrupt, on wliicti is a mortgage given by 
Mm, is sold in the bankruptcy proceedings, free of the Incumbrance, tlie 
mortgagee, wlio Intervenes merely to subject tbe proeeeds to part 
payment of his debt, is not bound to prove his claim, as required bv 
Banli:r. Act 1898, & 57 [U. S. Oomp. St. 1901, p. 3443], but bas only to 
plead and prove his debt and security as in an ordinary suit; such a 
payment to a seeured créditer not being a dividend, within section 65a 
[Ij. s. Comp. St. 1901, p. 3448], providing that dividends of an equal per 
cent, shall be declared on ail allowed claims, except such as hâve 
priority or are seeured. 

In Bankruptcy. On certiiicate from référée. 

I. Goldsmith was adjudged a bankrupt on his voliintary pétition on the 
26th day of September, 1898. Among his assets, the bankrupt schednled 
two certain lots in the city of Dallas. It is stated in the schedules that 
thèse lots are subject to a lien created by a deed of trust in favor of I. 
Hirsch & Son, executed on the 3d day of January, 1807, to secure the pay- 
ment of certain notes dated February 5, 1897. The bankrupt received his 
discharge on the 13th day of June, 1899. On the 8th day of August, 190O, 
the trustée made application to the référée for an order to sell thèse lots 
free from incumbrance. Notice of the application -was given by the référée 
to ail creditors, ineluding I. Hirsch & Son. He flxed a day for the creditors 
to show cause, if any they had, why the application of the trustée should 
not be granted. No créditer appeared, nor was any opposition flled; and 
the référée directed the trustée to sell the property either at public or 
private sale, which was done. The sum of $475 was realized, and the 
sale was approved by the référée. On the 24th day of July, 1901, I. Hirsch 
& Son flled their application with the référée for the proeeeds of the sale, 
alleging that they hâve a lien by virtue of the deed of trust mentioned 
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above; the same belng executed by the bankrupt to Victor H. Hextcr, trus- 
tée, to secure the payment of a note for ?4,000, dated January 27, 1897, 
anâ payable six months thereafter tb the order of I. Hirsch & Son. Noth- 
Ing Is stated In the deed of trust, nor In the application of the eredltors, 
I. Hirsch & Son, as to the considération of the indebtedness, and no proof 
of clalm was flled by them. Certain eredltors filed opposition to the applica- 
tion of I. Hirsch & Son, and "the issue thus roade was heard before tlie 
référée. After hearing, he held that the application of I. Hirsch & Sou 
could net be entertained, because they did not prove up their clalm in ac- 
cordance wlth the provisions of the bankruptcy law, and the niles and 
forms adopted by the suprême court of the United States. He therefore, 
by order, orerruled the application; and to this order I. Hirsch & Son 
filed exceptions, and secured a certiflcate to hâve same reviewed by the 
judge. After hearing, the court held that the référée erred In refusing the 
application of I. Hirsch & Son for payment of the proceeds of the property 
on whlch they claimed to hold a mortgage, because of their failure to hâve 
thelr clalm allowed by the référée withln one year from the adjudication 
of the bankrupt, and decreed that the order entered by the référée be set 
aside, and dlrected the référée to hear and détermine the application upon 
proof as to the existence of the indebtedness and mortgage claimed by I. 
Hirsch & Son. In pursuance of this direction, the référée heard their claim, 
and proof offered in support thereof. The claimants offered in évidence 
the note of I. Goldsmith, above mentioned, and also the deed of trust ex- 
ecuted to secure the note on the lots sold by order of the référée, and from 
whlch the fund in the possession of the trustée was realized. There is a 
variance between the note described In the deed of trust and the note 
actually offered In évidence. This variance, however, is cured by an agree- 
ment of counsel that the note described in the application and that testifled to 
by the déposition Is one and the sàme Instrument. Claimants also offered 
the déposition of Isaac Hirsch, showing that the considération for the note 
was ?4,000 loaned the bankrupt on the day of its making, that the deed of 
trust was glven to secure thèse notes, and that no part thereof haJ been 
pald up to the 16th day of January, 1902, when I. Hirsch & Son received 
$1,200 in part payment. The référée, as he states in his certiflcate, is of the 
opinion that, "before a créditer can apply for funds In the possession of a 
bankruptcy Court which bave been realized through its procédure, he must 
comply with that procédure, prove his clalm, and hâve it allowed in the 
mahner establlshed by the act" I. Hirsch & Son failed and refused to file 
any other proof than that above indlcated, and simply relied upon their 
évidence contalned in the déposition and the note and deed of trust. The 
référée therefore entered an order refusing their application for the proceeds 
of the sale. Claimants asked to bave this action of the référée reviewed 
by the Judge, and the référée certiûes the question as to whether he should 
hâve proeeeded to hear the claim, notwithstanding their failure to prove 
the same as required by the bankruptcy act 

Victor H. Hexter, for claimants. 
Thompson & Thompson, for trustée. 

MEEK, District Judge (after stating the facts as above). As 
stated by the référée, when this matter was before the court on a 
former hearing it was the opinion of the court that, if I. Hirsch & 
Son had a valid mortgage upon the lots in question, they did not 
lose it by reaSon of their failure to submit proof of claim and hâve 
It allowed by the référée within one year from the adjudication of 
the bankrupt. The référée was therefore directed to hear and dé- 
termine the application of I. Hirsch & Son for the proceeds of the 
sale, upon proof as to the existence of the indebtedness and lien 
claimed by them. It was made manifest by this ruling that the court 
did not consider it incumbent upon a hen créditer to comply with 
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the procédure ol the bankruptcy act in the matter of proof and al- 
lowance of claims as provided in section 57 [U. S. Comp. St. 1901, 
p. 3443], in order to secure him in the enjoyment of liis lien. Tlie 
référée now holds that even though, under the law of this case as 
enunciated by the court, I. Hirsch & Son did not hâve to prove their 
claim and hâve it allowed within 12 months, under the provision of 
section 57 [U. S. Comp. St. 1901, p. 3443] to that efïect, yet, wlien 
they repair into the banlcruptcy court to secure the proceeds of prop- 
erty upon w^hich they hâve a lien, their proof must be in conformity 
with the provisions of section 57 [U. S. Comp. St. 1901, p. 3443], and 
the rules enunciated and forms adopted by the suprême court of the 
United States. 

Several facts disclosed by the record seem pertinent to the discus- 
sion of the question at bar, and to the fixing of a proper course of 
procédure in like cases. The indebtedness of the bankrupt to I. 
Hirsch & Son, as evidenced by the notes scheduled, was in the sum 
of $4,000. The property subject to the payment of this indebtedness 
was sold for the sum of $475. While the record does not disclose the 
appraised value thereof, yet the conclusion can safely be indulged that 
it was far less than the amount of the indebtedness the schedule shows 
this property was deeded to secure. If this were not so, it is to be 
presumed the référée would not hâve afïirmed the sale thereof for the 
sum of $475. I. Goldsmith was adjudged a bankrupt on the 26th 
day of September, 1898. The trustée did not make application to tV.c 
référée for an order to sell this property free from incumbrance until 
the 8th day of August, 1900, almost two years after the adjudica- 
tion of the bankrupt. At the date of the order of sale the time within 
which I. Hirsch & Son might hâve proved their indebtedness, if they 
were compelled to comply with the provisions of section 57 of the 
act [U. S. Comp. St. 1901, p., 3443], had long since passed. The 
order of sale is not incorporated in the record, but it does not appear 
from the statement of its contents that it provided ail liens upon the 
property sold should attach to the proceeds. It would appear from 
this recitation that the trustée must hâve realized there was no equity 
in the property if the lien were observed. He therefore made bis 
application to sell, believing that I. Hirsch & Son had forfeited their 
lien by the failure to make proof of claim. I. Hirsch & Son evi- 
dently intended to rely upon their security, so far as it would go 
toward the payment of their debt, without resorting to the bankruptcy 
court. Upon being notified of the application of the trustée to sell 
the property free from liens, they were, no doubt, impressed with 
the belief that the référée would conclude there would be nothing 
realized from such sale for the gênerai creditors, and so refuse the ap- 
plication, or else they determined to abide the action of the bank- 
ruptcy court, and follow the proceeds in event there was a sale. 

The référée, in his findings, and in an exhaustive opinion sub- 
niitted, takes the position that there is no distinction drawn in the 
bankruptcy act between a secured and an unsecured creditor, save 
and except as to the order of payment. He urges that "the secured 
creditor has no greater nor better right to procure or receive pay- 
ments from the particular fund upon which he has a lien, and out of 
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which lie expeets his 'dividend/ as provided by section 65 of the act 
[U, S. Comp. St. 1901, p. 3448], without taking the preliminary steps 
of proving his daim, than an unsecured créditer has to proceed against 
and receive payment from the gênerai fund witliout such proof." 
In support of his position the référée cites certain sections of the 
act relatipg to allowance of daims. The law so cited does nothing 
more than provide for the allowance of secured as well as unsecured 
daims. By thèse very provisions, secured daims can be allowed "for 
such sums only as to the court seem to be owing over and above 
the value of their [the creditors'] securities and priorities," so that 
secured daims, if proven, are not allowed to the extent of the value 
of the securities. While provision is made for the proving of secured 
daims, that fact cannot well be construed to mean that ail secured 
claims must be proved before the contract of security can be enforced 
in a bankruptcy court or elsewhere. This, in efïect, is the ruling of the 
référée. 

Section (psa of the act [U. S. Comp. St. 1901, p. 3448] is as fol- 
lows : "Dividends of an equal per centum shall be declared and paid 
on ail al'lowçd claims, except such as hâve priority or are secured." 
On the (question as to whether référées and trustées are entitled to a 
commission on sums realized from sales of securities, and paid to 
secured creditors, it has beeh held that such payments cannot be 
construed as dividends. In re Ft, Wayne Electric Corp. (D. C.) 94 
Fed. 109; In re Fielding (D. C.) 96 Fed. 800; In re Utt, 45 C. C. 
A. 32, 105 Fed. 754. I concur vsrith thèse authorities. If such pay- 
ments are not dividends in this respect, they should not be construed 
as dividends for the purposç of compelling secured creditors to make 
proof of claims in order to realize them. 

Under the bankruptcy act of 1867, it was held by the suprême court 
of, the United States, in Yeateman v. Institution, 95 U. S. 764, 24 L. 
Ed. 589, as follows : : 

"The established ruie Is that, [except in certain cases] the assignée takes 
the title subject to ail the eqtiities, liens, and incumbrances, whether ereated 
by operatloii ht law or by act 6f the' bankrupt, which exist against the prop- 
erty in the baiids of the bankrupt." 

The same riJ|le obtains under the présent act, the trustée taking the 
bankrupt's property subject tp ail liens and incumbrances which ex- 
isted agajn^t the property in the hands of the bankrupt; the only 
exceptions; being those set foi:th and enumerated in section 67 [U. 
S. Comp. St. 1901, p. 3449] • , 

Mr. Justice Harlan, in Yeateman v. Institution, supra, says : 

"Nor was If rlght to hold them, [the certlficates] impalred by its failure 
to appear in the bankruptcy court, or Its refusai to prove Its debt, in the 
customary forin, against the state of the bankrupts. The only effect of 
such refusai was to lose the privilège of particîpating in such distribution 
of the estate as might be ordered by that court. It had the right to forego 
that advaatage, ; and look for ultinjate security whoUy to the eertiflcates 
which It held under a valid pledge. If the assignée regarded them as of 
greater value than the debt for -nrhich they had been pledged, or if the 
Interest of the creditors requlred prompt action, he had authority, under 
the statute and the orders of the court, to tender performance of the con- 
tract of pledge, or to discharge the debt for which the eertiflcates were held. 
He had the right, perhaps, under the orders of the court, to sell them, sub- 
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ject to the elalm of the défendant In error. If he desired a sale of them, 
and a distribution of the proceeds, or if he doubted the Yalidity of the 
pledge, he could hâve Instituted an action against the corporation in some 
court of compétent jurisdiction in Louisiana, and thereby obtained a judicial 
détermination of the riglits of the parties. But none of thèse obvious modes 
of proceeding were adopted. The receiver and assignée seem to bave acted 
throughout upon the theory that they had the right, immediately upon and 
by virtue of the adjudication in bankruptcy, to assume control of ail property 
of every kind and description, -wherever held, in -which the bankrupt had an. 
Interest, without référence either to the just possession of others, lawfuUy 
acquired, prior to the commencement of proceedings in bankruptcy, or to the 
liens, Incumbrances, or equitles which existed against the property at the 
tlme of the adjudication In bankruptcy. We hâve seen that such a theory 
is unsupported by law." 

Circuit Judge McCrary, in his opinion in the case of Cottrell v. 
Pierson (C. C.) 12 Fed. 805, says: 

"It wlll be observed that the judgment of the Springfleld Manufacturing 
Company was obtained over two years before the commencement of the 
proceedings In bankruptcy, and that there is no charge of fraud or collu- 
sion in obtaining the rendition thereof. Did the failure of the plaintiff 
in said judgment to prove its claim in the bankruptcy court deprive it of 
its lien? I think not. There is high authority for the proposition that 
the lien of a créditer on real estate of a bankrupt is not lost by his failure 
to prove his debt. Wicks v. Perldns, 1 Woods, 383, Fed. Cas. No. 17,615, 13 
Nat. Bankr. Kep. 280. The creditor in such a case may rely upon his security, 
and omit to prove his claim in banlcruptcy, and by so doing he will lose 
only his claim against the gênerai estate of the bankrupt. The law did not 
require the lienholder to prove his debt in order to save his lien. Having a 
judgment in the state court by vrhlch his lien was established, he had no 
occasion to apply to the bankruptcy court for aid in its enforcement. 
Whether the judgment creditor in this case could bave caused exécution to 
issue, and had his judgment enforced by sale pending the bankruptcy pro- 
ceedings, may admit of some question, since the estate was, in a certain 
sensé, in custodia legis. In the case above cited, Judge Woods expressed 
the opinion that the lien could bave been enforced either before or after 
the end of the proceedings in bankruptcy. However this may be, I am 
clearly of the opinion that, after the proceedings In bankruptcy had termi- 
nated, there was nothîng in the way of the enforcement of the lien of the 
judgment in the state court by exécution and sale. Freem. Judgm, 28, 29; 
Second Nat. Bank of Louisville v. National State Bank, 14 Am. Law Eeg. 
281." 

If secured creditors elect to rely upon their security, they are not 
parties to the bankruptcy proceedings at ail. There is nothing com- 
pelling them to make proof, and they may enforce their liens, if other- 
wise valid, subject to the power of stay set forth in section 11 of the 
act. ColHer, Bankr. (3d Ed.) 315. 

The position of the référée receives support in the opinion of Judge 
Treat in the case of Davis v. Anderson, Fed. Cas. No. 3,623, but I 
take it this case is overruled by the décision of the suprême court 
above quoted. In the administration of bankruptcy estâtes it has 
been the rule to carefully consider whether there is a probable in- 
terest in incumbeted property for the gênerai creditors; if it be de- 
cided there is, then to sell same, after notice, either subject to or 
free from incumbrance, as conditions may indicate. If sold free from 
incumbrance, it ought to be provided that such incumbrances and 
liens as may be found to exist should attach to the proceeds of the 
sale. If it be decided there is no interest for the gênerai creditors. 
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then the bankruptcy court should not undertake to adrainister the 
pr|ôperty., for an absent lienor. To undertake its administration is 
an aBuse oî discrétion justly condemned by the authorities. In re 
Dillard, 2 Hughes, 190, Fed. Cas. No. 3,912; In re Schaeffer (D. C.) 
105 Fed. 352; In re Cogley (D. C.) 107 Fed. 73; In re Gibbs (D. 
C.) 109, Fed. 627. In the case at bar it is not to be seen from the 
record how either the trustée or the référée could conclude that there 
was any equity in this propefty for the gênerai creditors of the es- 
tate in event the Hen of I. Hirsch & Son was a valid and subsisting 
one. Some suspicion was cast upon the validity of the lien by coun- 
sel for the contesting creditors in the argument before the court. If 
there were doubts of its validity, the trustée could hâve instituted an 
action in a court of compétent jurisdiction, and thereby obtained a 
judicial détermination of that qjuestion. But this obvious mode of 
proceeding was not adopted, and the parties are now before the court 
on the proof made, which in no wise involves the question of validity. 

How did I. Hirsch & Son come into the bankruptcy court? Not 
as secured creditors seeking to prove up a secured claim to the ex- 
tent of its excess beyond the value of security held by them. The 
record indicates they hâve a claim, in a considérable amount, that 
could hâve been proved; but théy hâve seen fît not to prove it, and 
will therefore forego the privilège of sharing with the gênerai cred- 
itors in dividends declared. Yeatemari v. Institution, supra. I. 
Hirsch & Son come as interveners seeking to subject certain funds, 
which arose from the sale of the property on which tbey claim a lien, 
to the part payment of an alleged indebtedness. They hâve a right to 
come in this way. Fisher v. Cushman, 43 C. C. A. 381, 103 Fed. 
860, 51 h.R. A. 292 ; In re Oconee Milling Co., 48 C. C. A. 703, 109 
Fed. 866. They must plead and prove the existence of their debt 
ànd security. Their proof must be evidentiary in nature, and sup- 
port the material averments of their application. It cannot conform 
to any provisions of the act, or rule, or prescribed form, because 
there is none covering it. 

The référée should hâve proceeded to hear the application of the 
claimants I. Hirsch & Son, and détermine their right to the fund on 
the proof submitted. The référée will proceed as above indicated, and, 
in event he concludes from the évidence adduced before him that 
the fund in the registry of the court should be applied on the secured 
indebtedness of I. Hirsch & Son, he will tax ail costs of the proceed- 
ing resulting in the sale of the property against them, because they 
now seek to take advantage of the acts of the bankruptcy court in 
reducing their security, and did not protest against such acts. The 
costs of this certificate will be taxed against the contesting creditors. 
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THE TEOOP. 
(District Court, D. Washington, W. D. November 5, 1902.) 

1 Seamkn— Injdry in Service— Liabilitt of Ship for Failurb to Givk 
Proper Care. 

Neither the décisions of the Britlsh admiralty courts, nor the Englisli 
merchants shipping act, deny to a seaman the right given him by the 
gênerai maritime law to malntain a suit in- rem agalnst the ship to re- 
eovef damages caused by the failure of the master to fumish him with 
proper care, treatment, and supplies after hls accidentai Injury in the 
service of the ship. 

8. Bame— FoRBiGN Ship— JuRisDicTioN TO Enforcb Liabilitt. 

An American court of admiralty will entertain jurisdiction of a suit by 
a seaman against a foreign ship to recover damages for the gross négli- 
gence or misconduct of the mastêr in failing to give the libeiant proper 
care, nursing, and médical attention after his accidentai injury in the 
service of the ship, by reason of which he endured great suffering and 
was permanently disabled, where the circumstances are such that he 
would otherwise be without any effective remedy. 

8. Same — Neglkct by Master— Damages. 

When a Brltish ship was leaving a port where there was a hospital, 
having made but six miles from her anchorage, libeiant, who was a sea- 
man, fell to the decli, and was severely injured; fracturing the bones of 
hls thigh and arm. Instead of sending libeiant to the hospital, the cap- 
tain undertooli to reduce the fractures, and then sent libeiant to his bunk 
In the forecastle, and continued the voyage, giving him nO further at- 
tention until reaching another port, 36 days later. The bunk in whlch 
libeiant was placed was unsuifable for one in his condition, and he was 
given very little attention, and neither proper care nor nursing, in consé- 
quence of whlch he suffered intensely. As a resuit of the captaln's 
malpraetiee, he was eompelled ta undergo severe surgieal treatment after 
reaching a hospital, and was permanently disabled. Beld, that the cap- 
tain was guilty of gross inhumanity, and violation of the duty imposed 
on him by libelant's eontract for service, which rendered the ship liable 
in damages for libelant's suffering and permanent injury, assessed by 
the court at $4,000. 

In Admiralty. Suit in rem for damages. 

A. W. Buddress, for libeiant. 

J. M. Ashton and W. L. Sachse, for claimant. 

HANFORD, District Judge. This is a suit in rem against the 
British ship Troop by Albert Louie, a German sailor, to recover 
compensation for excessive and unnecessary suffering after a personal 
injury and permanent disablement caused by failing from the main 
upper topsail yardarm of the ship while he was performing his dutie? 
as a member of the crew of said ship. The injuries were very severe, 
the bones of his left arm and right thigh being fractured, and he was 
otherwise eut and bruised. The accident happened when the vessel 
was departing from the port of Fusan, bound for Puget Sound, having 
made only six miles, or a little more, from her anchorage in the inner 
harbor of Fusan, and it was calm, so that she was making no head- 
way ; but the captain, instead of sending the libeiant to the hospital at 
Fusan, undertook the treatment of the case himself ; that is to say, he 
applied splints and bandaged the fractured members, and then sent 
the libeiant to his bunk in the forecastle, and did not see him again, or 
do anything for him, until the vessel arrived at Port Angeles, 36 days 
118 F.-4Ô 
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after the injury. The nearest he came to even a pretense of giving 
the libelant any personal attentldn during the voyage was to look into 
the forecastle once, when the libelant was asleep. The captain not 
oi^ly-f^led to give personal attention to the wants of the libelant, but 
neglected to détail another member of the crew to attend to him. He 
orderM the steward to look after him, but without relieving the 
stewarc} from the performance of his other duties, which required ail 
of his'time. The évidence shows that during the greater part of the 
voyage the steward did not see the libelant oftener than once in two 
days. To properly reduce the fracture of a leg, it is necessary for the 
patient to hâve sufficient rôom to be stretched out at full length, but, 
accordihg to the undisputed eVidencein this case, although there was 
an unoçcupied room in the after part of the ship, the libelant was 
obligedto remain, from the time of the injury until he was taken into 
the United Stateis marine hoispital at Port Townsend, in a bunk which 
was narrow and too short for him ; and during many days, when the 
ship was rolling in heavy weather, he was obliged to use his unbroken 
arm, clinging to the bunk, to save himself from being thrown out. 
In that situation his agony was intense, and when he applied to the 
steward for help he was told by that functionary that he did not hâve 
time to attend tp him. The vessel arrived at Port Angeles on the 2ist 
day of February, 1902, and passed quarantine inspection the same day. 
She was then about 20 miles from the United States marine hospital, 
and there was nothing to hinder the prompt removal of the libelant to 
that institution, and in the argument in behalf of the cîaimant it is con- 
tended that the captain made every possible efïort to hâve the libelant 
placed in the hospital as soon as it could be done. Yet it is a fact that 
he was still detained an additional five days in his horrible bunk, 
where he had been from the time of the injury without being washed, 
and without any change of clothing. It is useless to parade more of 
the sickening détails of this case. It is a shocking instance of "man's 
inhumanity to man," and the excuses which are made in behalf of the 
captain are transparently false and puérile. For instance, the claim 
is made that it was impossible for the ship to return to Fusan after the 
accident happened, because it was calm at that particular time, and 
when the wind sprang up, a few hours later it was dark ; that the man 
could not be sent ashore in a small boat, because the subordinate 
ofBcers were intoxicated ; and that the ship could not run into Na- 
gasaki or Kobe, because the captain had never visited those ports, and 
was ignorant of the conditions there. The captain refers to the calm 
and the darkness, and the intoxication of his subordinates as if those 
conditions were unchangeable and perpétuai and as if the loss to the 
owners of the ship occasioned by a few hours of delay created an in- 
surmountable barrier, making return to Fusan or calling at another 
near-by port absolutely impossible. 

I give to the cîaimant ail the advantage to his side of the case to 
be derived from considération of British law, and I hold that no lia- 
bility, except for expenses and wages, attaches to the ship or owners 
for a Personal injury to a seaman happening whilehe is in the service 
ofa British ship, in conséquence of the négligence of the captain; 
but that rule is not applicable to a case like this, where complaint is 
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made of suffering long continuée! in conséquence of failure to observe 
the dictâtes of humanity for the relief of a sufïerer, after an accidentai 
injury. By the sixth article of the laws of Oleron, it is provided that : 

"If, by the master's orders and commands, any of the ship's Company be In 
the service of the ship, and thereby happen to be wounded or otherwise hurt, 
in that case they shall be cured and provided for at the costs and charges o£ 
the said ship." 30 Fed. Cas. p. 1174. 

See, also, the Black Book of the Admiralty, published in 1871, by 
authority of the lords commissioners of her majesty's treasury, under 
direction of the master of the roUs (volume i, p. 95). 

The laws of Oleron were introduced into England by King Richard, 
the crusader, and are to a large extent the basis of the maritime law 
of that country, as well as of the United States, and the principle of 
this particular article is observed by maritime courts in ail countries. 
It is contended in this case that the English merchants' shipping act 
has superseded the gênerai maritime law on this subject, by providing 
that the expenses incidental to the cure of sick and disabled seamen 
shall be paid by the owners of the vessel, and that this provision ex- 
empts the ship from liability. It appears, however, by the provisions 
of that act itself, that there was no intention to deprive seamen of a 
remedy by proceedings against the ship, for it is expressly provided 
that if a seaman or apprentice becoming ill has, through the neglect 
of the master or owner of the ship, not been provided with proper 
provisions and water, and with such medicines and médical stores as 
are required by said act, then the owner or master shall be liable to 
pay ail expenses, not exceeding three months' wages, properly and 
necessarily incurred either by the seaman himself or by the crown, 
"but this provision shall not afïect any further liability of the master 
or the owner for the neglect, or any other remédies possessed by the 
seaman or apprentice." 

In Maclachlan, Merch. Shipp. (4th Ed.) pp. 264, 265, the author, re- 
ferring to a proviso to the section of the act with respect to the provid- 
ing of medicines and antiscorbutics, and the supply thereof on proper 
occasions to the crew, which proviso is very similar to that above 
quoted, makes the foUowing statement of what the law is held to be 
in England: 

"By the neglect of such duty, the owner or master incurs a penalty, besldes 
liability for expenses occasioned thereby, and also for damages recovered, by 
any one of the crew who suffers injury in conséquence;" citing as authority 
Couch V. Steel, 3 El. & Bl. 402, 23 Law J. Q. B. 121. 

Each of the opinions in the case of Atkinson v. Waterworks Co., 
2 Exch. Div. 441, contains dicta questioning the soundness of the 
décision in Couch v. Steel; and it was held in that case that a man 
whose house was burned did not bave a cause of action against a 
water company for its failure to maintain a sufïicient supply of water 
for use, free of charge, in extinguishing fires, and that a statutory 
penalty was the only liability incurred by the company. That dé- 
cision, however, does not militate against the proposition that a stat- 
ute prescribing a penalty for failure to discharge an obligation created 
by contract and enjoined by the gênerai law, and containing a saving 
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clause, does not by implication take away the remedy of a man who 
has been w^onged by a breach of the contract obligation to him. 

In the yery able argument in tfehalf Ojf the claimant, no décision by 
an English court was cited denying the right of an injured seaman to 
recover damages for deprivation of care and attention by suit in rem 
in admiralty. Wilson v. Merry, L. R. i H. L,. Sc. 326, Hedley v. 
Pinkney, 7 Asp. 483, and Johnson v. Xindsay, 65 Law T. (N. S.) 97, 
do not seem tp touch the question, in hthis case ; and, as it has not been 
made to appear by citation of English décisions that the courts having 
jurisdiction of admiralty causes in that country hold to a différent rule, 
this cotirt must apply the principles of the gênerai maritime law. 

The relief which sick or wounded seamen are entitled to when they 
become ill or hâve suflFered injuries without being themselves grossly 
in fault includes food, lodging, medicines, skillful treatment by phy- 
sicians and surgeons when obtainable, and nursing; and, when thèse 
are not supplied by reason of the cruelty or incompetency of a captain 
or owners in charge of the vessel, the ship herself is, in the eyes of the 
maritime law, a guilty thing. And upon that theory the courts en- 
force the liability by, appropriate proceedings in rem against the ship. 
In a décision by Judge Betts in the case of The Atlantic, Fed. Cas. 
No. 620, Abb. Adm. 451, the rule is stated as follows: 

"So, also, In case due attention to Ms necesslties has been unjustly oinitted 
by the ship abroad, or his case has been Improperly treated, the courts may 
properly enforce against the ship thls great duty towards disabled mariners, 
even after her contracta are terminated, upon the ground of a failure to per- 
form towards them the obligation in the shipping contract." 

See, also, The City of Alexandria (D. C.) 17 Fed. 395 ; Whitney 
V. Ôlsen, 47 Ce. A. 331, 108 Fed. 292; The Iroquois (D. C.) 113 
Fed. 964. 

The jurisdiction of this court is disputed on the ground that the 
Troop is a British ship. I consider, however, that it is the imperative 
duty of this court to takç cognizance of the case. It is the mission of 
ships to wander from their home ports, and they may be employed for 
many years sailing from port to port in différent parts of the world, 
without visiting the countries in \yhich their owiners réside, and for 
this reason, — ^to protect distressed seamen, — courts of admiralty are 
obliged to serve, to a, certain extent, as courts of the world. They 
leaye controversies between the owners or masters and crews of for- 
eign ships to be settled by the courts of the country to which each 
vessel belongs, when they arise upon a return voyage to that country, 
and in ail cases when practjcable to do so without denying to a party 
whq bas been wropged the pnly opportunity which he may hâve to 
obtain redress. The New 0ty (D. C.) 47 Fed. 328; Bolden v. Jen- 
;sen (D. C.) 70 Fed. 505; The Belgenland, 114 U. S. 355, 5 Sup. Ct. 
^0, 29IV. Èd- 152; Panama R. Co. v. Napier Shipping Co., 166 U. S. 
28s, 17 Sùp. Ct. 572, 41 h. Ed. 1004. In the case under considération 
it.would be ^n inexcusable déniai of justice to disclaim jurisdiction, 
and leave; this libelant, who is a German, to go to England to seek in 
the courts of that country enforcement of his rights. The Troop 
may nqt visit any port of England for many years, and, even were the 
libelant to meet her in an English port, he would be unable to estab- 
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lish his rights, because ail the witnesses upon whom he must dépend 
to prove the facts would be absent. The British vice consuls residing 
at Port Townsend and at Tacoma hâve both disclaimed authority to 
adjudicate the libelant's claim for damages. Therefore this court 
must take cognizance of his case, or he will be remediless, and the ship 
will be permitted to escape liability for a monstrous wrong, inflicted in 
disregard of the just principles of maritime law. 

By reason of the captain's malpractice upon the libelant, he was 
obliged to undergo very painful surgical treatment after his arrivai 
at Port Townsend, and his disability to work and follow his calling 
as a mariner has been made permanent, whereas, if he had been sent 
ashore and placed in a hospital at Fusan or Nagasaki, it is probable 
that his injuries might not hâve made him a cripple for life. Con- 
sidering ail the circumstances of aggravation, I consider the sum of 
$4,000 to be a reasonable amount to award as damages. 

A decree will be entered in favor of the libelant for $4,000, with in- 
terest thereon at the rate of 6 per cent, per annum from the date of 
filing the libel, and costs. 



WHITMIEE & FIIJÎRICK CO. v. CITY OF BUFFALO et al. 

(Circuit Court, W. D. New York. November 5, 1902.) 

No. 176. 

1. Municipal Corporation — Ordinancbs — Police Power — Billboards — 
Régulation. 

Under Buffalo city charter authorizing the common council to enact 
ordinances to prevent and abate nuisances and for the good government 
of the city, etc., the city had power to pass an, ordinance proliibiting the 
érection of billboards exceeding seveu feet in height within the city, 
without the council's permission, and authorizing the abatement of any 
board erected in violation of the ordinance as a nuisance. 

S. Same— Pkdbral Courts— Décisions of State Court— Eppect. 

A Judgment of a state court of last resort sustaining the validity of a 
city ordinance prohibitlng the érection of billboards is binding on the 
fédéral courts sitting in such state in an action to enjoin the enforcement 
of the ordinance. 

3. Same — Prospective Opération. 

Buffalo City Ordinances, § 48, prohibitlng the érection of billboards 
more than seven feet In height without permission from the city council, 
and requlring the abatement of any billboard erected in violation of the 
ordinance as a nuisance, is prospective In Its opération only, and does not 
authorize the destruction of boards erected before its enactment. 

In Equity. 

Spaulding & Sullivan (Tracy C. Becker and A. S. Gilbert, of coun- 
sel), for complainant. 

Charles L. Feldman, for défendants. 

HAZEL, District Judge. The question hère presented for the dé- 
cision of the court dépends upon the validity and constitutionality of 

If 2. State laws as rules of décision in fédéral courts, see notes to Griffln 
v. Wheel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 C. Q A. 71; Hill v. Hite, 29 
O. C. A. 553. 

See Courts, vol. 13, Cent. Dig. §§ 956, 957. 
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section 48 ofchapter 4 of the ordinances of the city of Buffalo. If 
the section be; void, its enforcement impairs the property rights oî 
the çopplainant, which this' court, sitting in equity, has the power to 
protect.; The jurisdiction of the court is invoked through diversity 
of citizenship of the parties. The restrictive section of the ordinance 
reHed on by the défendants reads as foUows : 

"Sec. 48. No person shall hereafter erect any fence or billboard more than 
seven ^eet In helght wlthin the city of Buffalo without the permission of the 
commpn counell; and any fence or billboard erected contrary to the provisions 
hereof shall be àbated as a common nuisance by any offlcer of the tire depart- 
ment af ter two days' notice to remove the same. Any person, ftrm or corpora- 
tion violating thls section shall upon conviction, be punished by a fine of not 
less than $25, nor more than $50." 

It is claimed by the défendants that the enactment of the ordinance 
by the common cotmcil of the city of Bufifalo is jiistifîed by the city 
charter (Laws 1891, c. 105, § 17), by which it is provided : 

"Sec. 17. The common counell shall, from time to time, enact ordinances: 
* * • (8) To prevent and abate nuisances, * * • to locate, régula te 
and remove slaughter-houses, butcher stalls, flsh stands, livery stables, tan- 
neries and unwholesome or noisome buildings or places, and to compel the 
cleaning of the same whenever neeessary. • » • (H) And such other and 
further ordinances not inconsistent with the laws of the state, as shall be 
deemed expédient for the good government of the city, the protection of its 
property, the préservation of peace and good order, the suppression of vice, 
the beneflt of trade and commerce, the prévention and extinguishment of fires, 
the exercise of its corporate powers aùd the performance of Its corporate 
duties." 

Notice to remove the billboards required by the ordinance was duly 
served upon complainant corporation, and upon its failure to comply 
the fire commissioners proceeded to remove them. It is conceded that 
the billboards erected by the complainant are more than seven feet 
in height, and that they were erected without the permission of the 
common cOjUncil of the.eity of Bufïalo, nor is it disputed that the city 
of Bufïalo had the power to enact a restrictive ordinance. The coun- 
sel for (îdiuplainant conteiids that the provisions of the ordinance by 
Which à feiirhmary removal or destruction of the billboards is afïected 
is void and unconstitutional. This question was recently twice con- 
sidered by the appellate division of the suprême court, Fourth depart- 
ment, in the case of Gunning System v. City of Bufïalo, 62 App. Div. 
498, 71 N. Y, Supp. 15^; Id., 75 App. Div. 31, 77 N. Y. Supp. 987. 
In the Gujining Case, an action similar to this brought against the 
city in the àtàte court by a corporation maintaining similar structures, 
an injunction pendente lite was denied by the trial court. The ap- 
pellate court declined tapass upon the validity of the ordinance or the 
existence of the nuisance upon the application for an injunction in 
limine, and such an injunction was issued. The case was then tried 
out upon the merits, and the validity of the ordinance judicially de- 
termined^' The court then held that the structures were illégal on 
two grouhds: First, that the ordinance designating them as nui- 
sances was légal and valid; and, secondly, that, irrespective of this 
ordinance, the board structures brought to the court's attention were 
common-law nuisances per se. It was further decided that the légis- 
lature had the power to delegate to the municipality the right to de- 
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clare the structures condemned illégal, and to abate the same, and 
therefore the ordinance under considération was légal and valid. The 
décision in the case of City of Rochester v. West, 164 N. Y. 510, 58 
N. E. 673, 53 h. R. A. 548, 79 Am. St. Rep. 659, is cited as an au- 
thority for holding the ordinance constitutional. On appeal from the 
décision of the trial court, the décision of the lower court was afïirmed 
on the ground that the action of the common council in enacting the 
ordinance in question was for the gênerai welfare and good govern^ 
ment of the city and its inhabitants. The appellate court in the Gun- 
ning System décision (75 App. Div. 32, yy N. Y. Supp. 987) did not 
deem it necessary to review the évidence, in view of the décision of 
the court of appeals in the case of City of Rochester v. West, supra, 
and sustained the ruling of the trial court that the ordinance was au- 
thorized by the charter of the city of Bufifalo. In the West Case a 
like ordinance of the city of Rochester was reviewed. No provision 
for destruction of the billboards, however, was included in the 
Rochester enactment. The court of appeals passed upon two ques- 
tions certifîed to it by the lower court. The second question was thus 
decided : 

"The ordinance in question is not unreasonable or an undue restraint of a 
lawful trade or business, nor a restraint upon the lawful and bénéficiai use 
o( private property." 

In that case, as hère, the fences or billboards were erected on private 
property. Judge Martin, who wrote the opinion for the court, in 
speaking of the validity of the statute authorizing the enactment of 
the ordinance, said : 

"It is obvious that its purpose was to allow the common council to provide 
for the welfare and safety of the community In the municipality to which it 
applied. If the defendant's authority to erect billboards was wholly unlim- 
ited as tO helght and dimensions, they might readlly become a constant and 
continuing danger to the Uves and persons of those who should pass along 
the Street in proximity to them. That the législature had power to pass a 
statute authorizing the city to adopt an ordinance whIch, if enforced, would 
obviate the danger, we hâve no doubt. Nor was it in confllct with any pro- 
vision of the State or fédéral constitution." 

Municipalities are frequently invested by law with the right to sum- 
marily abate nuisances. The welfare and good government of pop- 
ulous cities demands that their officiais shall possess summary juris- 
diction in certain cases. The imposition of a penalty would but pun- 
ish the ofïender, but it would not remove the source of danger. Hart 
V. City of Albany, 9 Wend. 592, 24 Am. Dec. 165 ; King v. Davenport, 
98 111. 305, 38 Am. Rep. 89. 

In view of the doctrine announced in the cases cited, the billboards 
hâve the character of nuisances, and were constructed, as said in the 
case of King v. Davenport, supra, "In the face of the gênerai ordi- 
nance of the city, long before passed, prohibiting any such structure, 
and declaring it to be a nuisance, and subject to be abated as such. 
It was a reasonable régulation for the future, and plaintifï's défiant 
disobedience of it leaves her no reason for complaint of the gênerai 
conséquences." The ordinance having been held valid by the highest 
courts of the state of New York, it must be held hère that the ordi- 
nance, under the circumstances, in its most progressive scope, cornes 
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vcithin the purview ,of the pçjliçe power of the city. The enactment 
prohibitipg the . érection, pf fences and billboards more than seven feet 
in heigiit is r^pt unreasonable, î^nd the right of abatement as therein 
provided idoes not go beyond the extent of the police power as dele- 
gated by the suprême legislatiys! authority of the state of New York 
to the çity. In re Wilshire (Ç, C.) 103 Fed. 620; Griffin v. City of 
Gloversvifle, 67 App. Div, 403, 73 N. Y. Supp. ()84. The abatement 
and rçmoval is not taking priyate property for a, public use, but must 
be construedas, a salutary regtrainton a noxious use, by the owner, 
and wJthin thç, police power of a city of • municipality w'hose charter 
brings such qrdinance within its législative authority. Dill. Mun. 
Corp. 212. Such is the .holding qf the state courts, The interpréta- 
tion and construction of the^ highest courts of the .state placed upon 
the constitutionajity of ordiiwnces enapted pi^rsuant to authority from 
the législature of the state willhe considered as final where no right 
secured by fédéral enactment isi invaded. The principle of following 
the construction given by the state courts to the enactments of its lég- 
islature, unless they corne in;ConfJict with the constitution, laws, and 
treaties of the United States, is based upon the theory that such dé- 
cisions becoine a part pf the state law. Cooley, Const. Lim. p. 20, 
notes. The oomplainant assèrts, and it is .not controverted, that many 
of the billboards now sought by the défendants to be removed were 
located on ,private property pripr to the enactment of the ordinance. 
The existirig law declaring billboards more than Sevén feet in height 
as a commoh nuisance does not apply to such billboards or signs. 
The affidavits presented by the défendants do not disclose such a state 
of facts as will justify setting aside the injunction as to billboards that 
were erected prior to the ordinance. In gênerai ternis the affidavit 
of Mr. Malone points ont the necessity for abating such boards as a 
nuisance, principally on account of their menace to adjoining houses 
in case of fire, but none of the' 'spécifie acts which might occur hâve 
ever happened. Such structures are not per se illégal by reason of 
this ordinance, which has been declared valid. The ordinance cannot 
be rétroactive. Such structures may only be abated on the theory of 
çommonJaw nuisances, the existence of which can only be determined 
on final hearing. It is further contended by complainant that the in- 
jonction shoiild be continued during the pendency of the suit, so as 
to enable it to give prbof on the trial of the number of billboards and 
their location which ;yere erected before the ordinance restricting the 
height of billboards or signs was adopted. If any such structures are 
destroyed by the fîre commissioners knowing or having reason to 
knôw that they were erected before the ordinance of 1896 was passed 
by the cominon council, this court doubtless would be empowered to 
dispose of the disobedience in the usual manner. Cornplainant could 
also avail itself of its remedy at law. 

The injunction heretofpre granted on the order to show cause why 
it should not be continued pendente lite is now niodifie,d to conform to 
this opinion. As to the billboards erected before the restrictive or- 
dinance under considération, the injunction is continued; as to those 
subsequeiitly erected, it is vâcated. So ordered. 
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RAPHAËL V. TEASK et al. 

(Circuit Court, S. D. New York. August 28, 1902.) 

1. .luRiSDiCTiON op Fbdbral Codrts— Ancili.abt Suits. „ j 

A suit to restraln private persons from selllng the stock or a rallroad 
Company is net ancillary to one to foreclose a mortgage on property of 
such Company, to which the stockholders are not parties. 

S. BAMK— DiVEKSITY DP CiTIZENSHiP— SdIT AQAINST PaRTNHKSHIP. 

To a suit to restraln a partnership from selling tlie stock of a railroad 
Company, lu whlcli It is acting fol itself and as agent for other stock- 
holders, ail the partners are necessary parties défendant, and a fédéral 
court is without jurisdiction of such suit where some of the partners are 
eltlzens of the same state as complalnant. 

In Equity. On plea to jurisdiction. 

Charles Locke Easton, for complainant. 

Parsons, Shepard & Ogden (Shepard & Smith, of counsel), for de- 
fendants. 

THOMAS, District Judge. The présent question relates to the 
jurisdiction of the court. It appears from the bill that the com- 
plainant, in 1901, filed a bill in the United States circuit court l'or 
the district of Utah against the Wasatch & Jordan Valley Railroad 
Company, the Rio Grande Western Railway Company, and thé Union 
Trust Company of New York, as trustée, to foreclose a mortgage 
given by the fîrst-named company, and to redeem from two underly- 
ing mortgages certain spurs of railroad sold on foreclosure, and 
thereafter continued in possession under claim of title by Rio Grande 
Western Railway Company for nearly 20 years before the bill was 
filed, of which company an accounting is also demanded. The de- 
fendants in the présent action, composing the firm of Spencer Trask 
& Co., undertook to obtain certain of the stock of the Rio Grande 
Western Railway Company, and to sell the same to the représentatives 
of the Denver & Rio Grande Railroad, which company proposed to 
acquire the "railroad of the Rio Grande Western Company by acquir- 
ing the common and preferred stock of that company." It is not un- 
derstood from the bill that any sale or incumbrance of the railway 
or its franchises, directly or indirectly, was intended. Spencer Trask 
& Co., as private individuals, so far as appears, acting for stockhold- 
ers of the Rio Grande Western Railway Company, and not for that 
company, proposed to sell stock issued by such company to persons 
acting for the Denver & Rio Grande Railroad Company. After the 
undertaking was under way. Spencer Trask & Co. learned of the 
foreclosure of the second mortgages, and in their public advertise- 
ment soliciting stock made the following statement: 

"Since the commencement of the negotiations, one Raphaël has instituted 
in the TJnlted States circuit court of Utah a suit against the title of the 
Western Company to the Bingham and Alta spurs of its railroad; and in 

If 1. Supplementary and ancillary proceedings and relief in fédéral courts, 
see note to Toledo, St. L. & K. C. R. Co. v. Continental Trust Co., 36 0. 
C. A, 195. 
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making the contract for the vendors our f.rm gave Its personal guaranty 
against any llablllty of ,thç copapany In that suit. Altliough the company's 
soUcitors are confident 6i sùccess, It is proper that'our guaranty be ratably 
shared by ajl, lyho avail thempejives of the contract, made by us for the 
vendors. Fi-ôtn the $80 per shaté and Interest, mentibned above, we shall. 
therefore, deduet such amoijnt per share as counsel shall advise us wlll 
amply protect us upon such guaranty. Such amount wlll be held In a spécial 
trust." ■' 

The bill states: 

"That the members of said flrm of Spencer Trask & Oo. are not parties 
to the suit pending In Utah» and that there is no agreement existing betweeii 
complalnant and the other hplders of the outstandlng bonds similar to com- 
plainant's bonds and Spencer Trask & Co. by which the sald proposed 
'fund' shall be appUed towa;^ the satisfaction of complainant's bonds and 
the other outstandlng bonds." 

There are further allégations that the complainant— 

"Is informed and believes that, If sald consolidation, as set f orth In the 
scheme contemplated by the advertlsèments referred to, is allovs^ed to be 
carried out, wlthout some stipulation between your orator and tlie members 
of the sald flrm of Spencer Trask & Co., as to the custody of the said fund 
proposed to be created as aforesaid, the rlghts of remote purchasers of the 
mortgage premises, upoij -vy-Iilch complalnant clalms a lien, Wlll hâve Inter- 
vened pending complainant's suit In TJtah; so that, If complalnant succeeds 
at the final hea;rlng of hls suit In TJtah, It vrlU require the brlnging into the 
suit as défendants such rèmote purchasers as the Denver & Kio Grande 
Western Eàllway Company and thelr proposed successors." 

The prayer for relief is : 

"That a prelimlnary Injunction be Issued restralning the sald members of 
the flrm of Spencer Trask & Oo. from selllng the sald shares of the capital 
ytoefc of the Kio Grande Western Railway Company to thè Denver & Rio 
Grande Western Railway Cotapany, as set forth in the said advertlsèments 
of; Spencer Trask & Co., and whlch injunction your orator prays may be 
made perpétuai upon the final hearlng of ,thls Suit, unless the, flrm of Spencer 
Tr^sk & Oo. shall agrée to tum over to spme trust companiy in the clty of 
New York at àtid:before the completing . of sald sale of said shares a sum 
Of money, whlch may be determined by thls court, out bf the proceeds of 
sald sale, as wlll be sufflclent to satlsfy coihplalnant's clalm and the other 
outstandlng bondholders similar to his own upon the final hearing of com- 
plainant's suit in Utah." 

Frèm the aboyé it appears that the complainant, seeking to fore- 
close à sfecond mortgage covering a railroad in Ijtah, has filed a bill 
in New York against the members of the fîrm of Spencer Trask & 
Cà. to prevent them'^from selling the stock of a Company that for 
nearly 20 years has held the apparent title of such railroad derived 
f^orii the sale therèof upon prior mortgages. 

The fîrst question is whether a suit to restrain private persons from 
selling the stock of a company is ancillary to 4 bill filed to foreclose 
the mortgages on thé railway of sUch company. The défendants in 
the second suit: are in no wise related to the cause of action in the 
fîrst suit. They hold no property of the obHgated corporations, They 
rtiay not be asked to dischàrge the judgment, or to render any ac- 
count looking to its pâyment. They hâve made no agreement with 
.the complainant^ of that, inures to bim. They chanced to be deal- 
ers, on their own accoùnt or that of others, in no wise in privity to 
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any party in the first suit, in the stock of a company whom the com- 
plainant hopes to show has no better title to the railway than that 
of earher mortgagees in possession ; and yet the complainant asks 
to restrain the transfer of such stock lest the mortgaged premises 
should not remain "in statu quo until the final hearing of complain- 
ant's suit in Utah." Under neither bill is any demand for any re- 
hef made against the stockholders. No process could run against 
them in case of favorable judgment in the first suit, and it would be 
indiffèrent to the complainant where or by whom the stock was 
held. Spencer Trask & Co. are entire strangers to them, and to ail 
persons owing them any duty, and no fund reserved by that firm 
belongs to complainant, or could be reached by him ; nor is such 
relief asked. Tlie entire absence of privity between the parties in 
the second suit to any and ail parties in the first suit or to the sub- 
ject-matter thereof, the entire absence of any duty from the défend- 
ants personally or as trustées to the complainant, forbids even the 
suggestion that this suit is ancillary in its nature. A suit is not nec- 
essarily ancillary solely because it prétends to be such, and much less 
because the complainant so names it. The présent bill on its face 
shows that it cannot be ancillary. The légal relation of the défend- 
ants to the former suit as attempted to be alleged is impossible. 
Mr. Peabody's afïïdavit doubtless stated his view that the fund was ad- 
vantagéous, rather than inimical, to the complainant, and such is the 
fact ; but such expression of view does not estop the firm from pro- 
curing a judicial interprétation of the agreement between them, the 
vendors, and vendees. But, if this suit be not ancillary, this court 
has not jurisdiction, for two of the défendants and the complainant 
are résidents of the state of New Jersey, while three are résidents 
of New York. The complainant does not call attention to any au- 
thorities to the efïect that jurisdiction of less than ail the individual 
copartners would be suffîcient, while the défendants multiply décisions 
tending in the holding or expression of views to show that jurisdic- 
tion may be acquired only in case ail the partners be brought duly 
before the court. Stone v. South Carolina, 117 U. S. 430, 6 Sup. 
Ct. 799, 29 L. Ed. 962; Mason v. Eldred, 6 Wall. 231, 235, 18 L. Ed. 
783 ; Adams v. May (C. C.) 27 Fed. 907 ; Duchesse d'Auxy v. Porter 
(C. C.) 41 Fed. 68; Bell v. Donohoe (C. C.) 17 Fed. 710. The con- 
clusion to which thèse authorities point is aided by Hooe v. Jamie- 
son, 166 U. S. 395-399, 17 Sup. Ct. 596, 41 L. Ed. 1049; Gage v. 
Carraher, 154 U. S. 656, 14 Sup. Ct. 1190, 25 L. Ed. 989; Holland v. 
Ryan (C. C.) 17 Fed. i. 
A decree will be entered dismissing the bill, with costs. 
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• r' ' . UNITED STATES v. HOEMAN* 

(District Court, S. D. Ohio. April 6, 1901.) 

Ko. 444. 

1. PosT Oï-FiCB— Ubing Mails to Defraud— Indictment. 

An Indietment under Rev. St. § 5480, as amended March 2, 1889 [TJ. S. 
Oomp. St. 1901, p. Seeej, alleglng that défendant devised a scheme to 
defraud certain persons out 6f large sums of money, in pursuiince of 
whicl) 8cheme letters -were sent through the mails, threatening to ac- 
cuse sald persons of crimes and disgraceful matters, whleh threats ^'ere 
net tô Be carrled out if said money was paid as the prlce of silence, 
States a case of -what Is commonly called "blackmail,"' and Is a scheme 
to defraud, and a crime^ under said section of the TJnited States statutes. 

On Demurrer to the Indietment. 

H. M. Rulison and Thos. Darby, for the demurrer. 
W. E. Bundy, U. S. Atty., and S. T. McPherson and E. P. Mou- 
linier, Asst. U. S. Attys. 

THOMPSON, District Judge. I come now to the important ques- 
tion in the case, — ^whether the facts stated in thèse indictments show 
that any offense has been committed, either ùnder section 5440 
[U. S. Comp. St. 19CI, p. 3676] or under section 5480 [U. S. Comp, 
St. 1901, p. 3696]. It is claimed that the facts stated do not con- 
stitute an offense within the provisions of either of those sections, 
and the point is this : that the facts stated show that a scheme 
was devised, not for the purpose of obtaining money from Douglass 
by persùading him, thrOugh deceit and misrepresentation, to volun- 
tarily part with his money, but to induce him, through fear, to 
pay the money as the price of immunity from threatened attack upon 
his character; being the différence between a voluntary and an in- 
voluntary payment of money, the one induced by false persuasions, 
the other by threats. Nôw, if this case was presented to one of the 
courts of the state of Ohiô, there would be no question but that 
the objection made hère ivould be well taken, because under the 
laws of Ohio the facts stated would constitute the offense or crime 
of blackmail; but no suçh offense or crime is reçognized by the 
laws of the United States, iior was any such crime or offense known 
to the cpmmon law. And the question to be decided hère is whether 
this scheme is such a pne as is contempjated by section 5480 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 
3696], to wit, a scheme to defraud. The offense defined by section 
5480 [U. S. Comp. St. 1901, p. 3696] is one against the postal laws 
of the United States, and the policy of this statute is to prevent the 
misuse of the mails of the United States, — the prostitution of the 
mails of the United States in furtherance of dishonest schemes. 
The government intends that the post-oiifiice establishment shall be 
used by the people for the purposes of legitimate business and social 

♦Affirmed by circuit court of appeals, 116 Fed. 350. 
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intercourse, and that it shall not be used for the purpose of further- 
ing dishonest schemes or practices, or for disseminating immoral 
and indécent literature. Ail such matter and kindred matter are 
declared by the laws of the United States to be nonmailable. Now 
in the restricted sensé in which the word "defraud" is ordinarily 
used in légal proceedings, the scheme set forth in thèse indictments 
would not be a scheme to defraud, but, in a broader sensé, any 
scheme by which it is sought to obtain another man's money wrong- 
fully, without giving him any équivalent for it, is a scheme to de- 
fraud; and I think that, fairly construed, this law found in section 
5480 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 3696] prohibits the use of the mails for any such purpose. 
The word "defraud" is defined by Bouvier as follows : "To defraud 
is to withhold from another that which is justly due to him, or to 
deprive him of a right, by déception or artifice." And any artifice, 
any trick, any scheme, by which a man is induced to part with his 
money, either voluntarily, in hope of some benefit, or involuntarily, 
through fear, in the broad sensé I hâve indicated, is a scheme to 
defraud, within the policy of this law. 

Now, in this case [Weeber v. U. S.], decided by Judge Brewer 
[C. C] 62 Fed. 740, while the précise point does not seem to hâve 
arisen there, and although there was an élément of déception in that 
case which is not présent in the one at bar, yet the purpose there was 
to be accomplished by blackmailing. It was a scheme to coUect 
a pretended debt, which never existed, by putting the man in fear, 
and inducing him to pay a price to avoicl the danger threatened 
against him. The défendant there caused to be passed through 
the mails a letter purporting to be from the United States district 
attorney to himself (défendant was a lawyer, and had the claim for 
collection) in référence to the furnishing of testimony to show Ste- 
phens liable to the government, and then caused the letter thus 
passing through the post office to be sent to Stephens by one ap- 
parently a stranger ; the intention and expectation being that there- 
by Stephens would be frightened — ^blackmailçd — into paying the 
claim of Kearney, in defendant's hands for collection, in order to 
prevent any disclosures by défendant to the United States district 
attorney. ' Now, there was a scheme to obtain money from Stephens, 
the victim, which was not due or owing to the claimant, Kearney ; 
and it was to be accompHshed by threatening Stephens, — by operat- 
ing upon his fears so that he would not voluntarily, but involuntarily, 
part with his money, as the price of protection against disclosures 
to the district attorney which might affect him hurtfully in a case 
then pending in the United States court against him. So that if 
the décision in that case is in accordance with the true construction 
of this section, it does away with the distinction which I hâve been 
suggesting between money obtained through fear and money ob- 
tained through persuasion; being the broad line of distinction be- 
tween blackmail and fraud. The narrow construction claimed for 
this law would permit the use of the mails to further every dishonest 
scheme to obtain money and property which would not fall strictly 
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within the définition of fraud; and the misuse of the mails to fur- 
tRèt Sc'hemes by which meh are bulHed, frightened, and driven, 
tWrough îear of unenviable notoriéty, public criticism, or newspaper 
attàck, tô pay money, as the price of being delivered therefrom, 
woùld go unpunished. 

r corifess that when the question was first presented I was inclined 
to think that the demurrer was well taken; but, considering the 
policy of this law, and the broad purposes it was intended to serve, 
in preventing the prostitution of the mails of the United States in 
furtherançe of dishonest schemes or practices of any kind, I hâve 
reached the conclusion that the objection is not well founded, and 
thàt the motions to quash and the demurrers to thèse indictments» 
should be overruled, and the case set down for trial. 



RANDALIi et al. v. NEW BNGLAND ORDEB OF PROTECTION et al. 

(Circuit Court, D. Vermont. December 4, 1902.) 

1. Rémoval of Cause— Pétition— Record. 

A pétition for the remoTal of a cause to the fédéral court, though flled 
In the State court, Is transmltted to the fédéral court as a part of the 
record, and Is a pleadlng on the allégations of which the right of removal 
resta, and to which the pleadlngs of the adverse party must ref er. 

8. Samb— Application to Rbmand. 

Where a pétition for the removal of a cause, flled February 13, 1902, 
alleging that défendant was requlred to appear within 42 days from De- 
cember 3d, but that the tlme to plead was to be regulated by a rule of 
court, and that defendant's tlme to answer or plead did not expire until 
February 14, 1902, a motion to remand the case alleging that under the 
court rules of the state court defendant's time to plead had expired when 
Its pétition for removal was flled, but failing to set up the rules relied 
oh, could not be sustaWed, 

3. SaMB— CotIKT RuiiES— JXJDIOIAI NOTIClS. 

While the fédéral courts take judiclal notice of the laws of the state 
In which they are sltting afCectlng procédure, they do not talie judicial 
notice of the rules of such state courts, and such rules, if relied on, must 
be speclally pleaded. 

At Law. 

Clarke C. Fitts, for plaintififs. 
Ernest W. Gibson, for defandants. 

WHEELER, District Judge. This suit was begun by the plain-i 
tiffs, as "of New Hampshire," against the défendant, as a corporation 
duly established by the laws of the commonwealth of Massachusetts, 
and corporations and partnerships, as trustée, having goods, chattels, 
rights, or crédits of the défendant in their hands or possession, of 

T 3. Judicial notice of public laws and régulations, sée note to Smith v. City 
of Shaliopee, 44 O. 0. A. 4. 
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Vermont, in the county court of the county of Windham, iti the state of 
Vermont, by writ dated December 3, 1901, returnable within 21 days, 
and requiring an appearance within 42 days by a statute that left the 
time of pleading to be regulated by rule of court. The défendant, on 
the I3th day of Febrnary, 1902, filed a pétition, with bond, in the state 
court, for removal of the case to this court, setting forth that the 
plaintiffs were citizens of New Hampshire and the défendant of Massa- 
chusetts, and "that the time of your petitioners as défendants in this 
action tO answer or plead to the complaint in said action has not ex- 
pired, and will not expire until the I4th day of February, A. D. 
1902," and entered the suit in this court on February 25th, the first 
day of its stated February term, 1902, according to rule 13 of this 
court, which requires suits to be docketed on the first day of the term. 
Rule 21 of this court provides that "dilatory pleas shall be filed before 
noon of the second day of the term and the plaintifï may reply within 
a time to be allowed by the court." That term of this court was ad- 
journed without day ]\Iarch 27th. On March 28th the plaintiffs filed 
in the clerk's office in this cause this motion : 

"Now cornes the plaintiff, and moves this court to remand the above-entitled 
cause to the county court in and for the county of Windham and state of 
Vermont, on the ground that the plaintIflC's writ and process In the above- 
entitled cause was dated and Issued by the clerk of said Windliam county 
court on the 3d day of December, 1901; that by the laws of the state of 
Vermont, and the court rules governlng the procédure In the several county 
courts in the state of Vermont, the défendant in the above-entitled cause vras 
required to enter his appearance in said cause with the clerk of the Windham 
county court on or before the expiration of 42 days from the date of the Writ 
and process In said cause, and to flle ail dilatory pleas and dilatory motions 
within 10 days after the time for entering such appearance should expire, 
and to flle ail spécial pleas, the gênerai issue, with notice, pleas, and déclara- 
tions In set-off and demurrers, within 12 days after the time for entering 
such appearance should expire, and, if neither spécial pleas nor the gênerai 
Issue with notice Is filed within the time llmlted, the gênerai Issue shall be 
considered as pleaded; that the défendant in the above-entitled cause did not 
flle with the clerk of the Windham county court, in the state of Vermont, 
his pétition and prayer for the removal of said cause to the circuit court of 
the United States for the district of Vermont within the time for filing dilatory 
pleas and dilatory motions and spécial pleas, the gênerai issue, with notice, 
pleas, and déclarations in set-off and demurrers, as aforesaid, and did not file 
said pétition and prayer with the clerk of said Windham county court until 
the 13th day of February, 1902; and on the ground that the said pétition and 
prayer was not filed with the clerk of said Windham county court within the 
time prescribed by, and according to the statute of, the United States of 
America in such case made and provided." 

The motion to remand has been submitted upon thèse pleadings 
and proceedings. 

The pétition for removal, although filed in the state court, cornes to 
the circuit court as a part of the record, and is the pleading of the 
party seeking removal, and on the allégations of which the right of 
removal rests, and to which the pleadings of the other party, if any, 
in that respect, must refer. Carson v. Dunham, 121 U. S. 421, 10 
Sup. Ct. 1030, 30 L. Ed. 992; 2 Fost. Fed. Prac. (3d Ed.) § 393. 
This is not such a case in which it might appear at any time that it 
"does not really and substantially involve a dispute or controversy 
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%ithin'rtheïjuirjsdictîon ôf the circuit court, or in which the parties 
* !* , f^ hâve been improperly or collusively made or joined either 
as plàiutiffs or défendants for the purpose of creating a case cognizable 
or remOvable," and which the court may, on such fact appearing, 
dismiss or remand at any time under the act of 1875 (18 Stat. 472 
[Ui S. Comp. St. 1901, p. 511] ), but is one on its face cognizable 
in or removable to a circuit court of the United States, as being be- 
tween citizens of différent states, involving a proper amount, although 
the citizenship was nôt fùlly set forth in the vvrit. The pétition and 
bond are to be filed in the state court at the time or any time before 
the défendant is required by the laws of the state or the rule of the 
state court to answer or plead to the déclaration or complaint. 25 
Stat. 433 [U. S. Comp. St. 1901, p. 510]. In the pétition for re- 
moval the citifeénship of the parties and time for fîling the pétition 
and bond; were alleged, and a right of removal was thereby fully 
set up. Morris V. Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, 32 L. Ed. 
690. Under thèse circumstances a déniai that the filing of the pétition 
and bond were in time would be whblly dilatory, and could properly 
be made only by a traverse of that allégation, or by a traversable 
allégation of the rule of the state court and of the expiration of the 
time of pleading to the déclaration tmder it before the fîhng of the 
pétition in sqme fprm, withih the tittie' for filing dilatory pleas hère. 
"this court taikes'j,tidicial riotice d't.ijhe laws of the state aflfecting its 
procédure, btit not of the rules of the state courts which may be in- 
volved. Such rules are matters of fact to be set up as sUch when re- 
lièd upon. The référence to thoSè rules jn the motion as the ground 
of:it îs not a traversablç allégation of their çxistence, but is the mère 
assignment of them as reasoris for granting the motion otherwise 
known, like the setting down of causes of spécial demurrer. The mo- 
tion does not refer to the pétition, and it must stand as fbunded on the 
face of the other proceedings, filiéd out of time, and after the term. 
The other proçeçding.'i. appear to be sufficient as to such a motion, and 
it. would hâve to be overruled if it had been in time; but more regu- 
larly it should be dismissed as ont of time. 
Motion dismissed. 
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LiANDER, Treasurer of Ouyahoga County, Ohlo, v. MERCANTILE NAT. 
BANK OF CLEVELAND, OHIO. 

(Circuit Court of Appeals, Sixth Circuit. November 5, 1902.) 

No. 1,048. 

1. Taxation— National Bank Shaues— Ohio Statuïk fou Supplyinu Omis- 
sions. 

Sev. St. Ohio, § 2781a, enacted Marcli 2Z, 1900, and wliich is sup- 
plementary to the original section 2781, under the décisions of ttie state 
suprême court construing the original and cognate sections, does net 
auttiorize a county auditor to place npon the duplicate tax list sums 
which hâve been allowed as déductions from the valuation of national 
bank stock in previous years on account of the indebtedness of the stock- 
holders, as property omitted from taxation or not taxed according to 
its true value, although such déductions were not authorized by law. 

2k Same — Illboal Assbssmbnt— Statutory Rkmedy by Injunction. 

The remédy given by Rev. St. Ohio, § 5848, expressly authorizing suits 
to enjoin the illégal levy of taxes or assessments or the collection 
thereof, may be enforçed on the equity side of the fédéral courts. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

For opinion below, see 109 Fed. 21. 

A. B. Benedict, for appellant. 
Norton T. Horr, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This case was based on bill and supple- 
mentary blll to enjoin the treasurer of Cuyahoga county, Ohio, from 
collecting certain taxes assessed by the auditor of that county against 
stockholders in the complainant's bank. It appears from the alléga- 
tions in the pleadings and the stipulations of the parties at the hear- 
ing that the auditor of Cuyahoga county, in the years 1894, 1895, and 
1896, had permitted certain of the stockholders in the bank to de- 
duct from the value of the shares assessed against them for taxation 
the amount of the indebtedness owing by them during those years. 
This was donc under the authority of Whitbeck v. Bank, 127 U. S. 
193, 8 Sup. Ct. 1121, 32 L. Ed. 118, in which it was held that stock- 
holders in a national bank were entitled to deduct from their hold- 
ings of stock for taxation the amount of their bona fide debts. In 
the later case of Chapman v. Bank, 56 Ohio St. 310, 47 N. E. 54, 
approved in Bank v. Chapman, 173 U. S. 205, 19 Sup. Ct. 407, 43 L. 
Ed. 669, it was determined that stockholders had no right to set oiï 
their debts as against the value of stock held in national banks. 
After thèse décisions, and after the passage of the act of the législa- 
ture of Ohio of March 22, 1900, hereinafter referred to, the auditor 
of Cuyahoga county charged against the persons who had been there- 
tofore allowed said déductions the amount of taxes thèreon as taxes 
upon omitted property. The treasurer having said taxes for col- 
lection, this proceeding was begun to enjoin him from so doing. 

One of the grounds relied upon for an injunction was that, by cer- 
tain adjudications in the fédéral courts, the treasurer was estopped 
lis F.— 50 
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from. undertakinç' t'o coUect thèse taxes. The recenî decîsîon of tHe 
supt*«ii«s'<î<5tlrt'of the United States in Lander v. Bank (decided Jupe 
2, 1902) 22 Sup. Ct. ^, 46 L,. Ed: 124:7^ holding that the former judg- 
ments are not res adjudicata between the parties as to the right to de- 
duct debts from the value of baiik shâres, except t'fie fact of each year's 
discrimination shall be establishéd as to the taxation of that year, 
effectually disposes of this ground ç>f relief against the complainant's 
contention. 

The iÇase, as nôw presëntédi ié to be determinèd upon the answer 
to the question whetnéi- the ^ct of the Ohib législature passed March 
22, 1900, supplementary to sectiop 2781 of the Revised Statutes of 
Ohio, authorized the auditor to place the amount of the taxes upon 
the déductions for the years in question upon the duplicate against 
the stockholdèrs in the poniplaînànt's bank, who had beerl allowed the 
same by the action of the auditor îri the years 1S94, 1895, ànd 1896. 
The final action of the auditor, it îs establishéd in the r.icord, was 
taken after notice to the several stockholdèrs upon hearing after the 
passage of the supplementary section 2781a, Act March 22, 1900. 
This section is as follows: 

"Sec. 2781a. If any person whose duty It is to llst property, or to make a 
return thereof for taxation to the E^ssessor,or county auditor or to any board, 
offleer, or person, other than a bdàrd conit)osed of oflacers of more than one 
county shall In any year or years fail tomake a retum or etatement, or if 
such person shall make a retum or statement of only a portion of his taxable 
property, and fall to make a retum as to the remalndér thereof, or if he 
shall fall tP retum hls taxable property or any part thereof, accordlng to 
the true value thereof In money, as provided by law, the county auditor shall, 
for each year, as to such property omltted and as to property not retumed 
or tà:Eeâ acjirordlng to Its ^trtie value In ino&ey, aacertain as neàr as practicable 
thé true amèunt ofperBoûal property, moneys, crédits and investments that 
such persons oflght tp baye retumed m: ;Hsted, and the trae value at whlch 
the spme should hâve been taxed In hls county for not exceeding the flve 
years néxt preceding the yeàr In vrhlch the Inqulfiés and corrections provided 
f<jr lÉi this section and In sections 27âl and 2782 of the Hevlséd Statutes, are 
màde, anid mnltlply the Oiûltted sum or sums by the rate ot taxation be- 
lojiglng tp sald year or yfeftrs, and aceordlngly enter the same on the tax 
llçtS; In hls office, glvlngi a certiflcate therefor to the county treasurer, who 
shall collect the same as btber taxes. The term personal property, as used 
iû tlils section, shall be hèid to appiy to ail klnds of omltted property for 
the taxation of whlch, for âny of the years in whlch it was omltted, pro- 
vision has not been madé by law. The power and dutyt^;the auditor under 
tljie provisions hereof shall be held to extend to ail cases where property, 
taxable wlthln hls county, bas for any reason iibt beén, assèssed and taxed 
actiordlng to Its trlie value Ih' money, ''as provided by i^'W', éicept that Vrhere 
l*ovision Is made by law for the appiïàlSement and àssèsBaietit ôf property 
by a [board composed of officers of more than «ne, county, and such property 
or any part thereof has escàped taxation, the dutl;?? herein provided for shall 
bp performed by such board, whlch shall hâve ^urjsdlctlon ai any subséquent 
mëétitig to appralse and assess such oniltted property for the year or years 
BO okhltted, and certify Its ' assessmeht to the proper officer or offlcers to be 
placeâ upon the tax lists ofrthe proper county or countieâ for the collection 
of , omltted taxes thereon In the same^^manner as current assessments are, 
certîfied by sald board, and such ofBcer. or officers shall give a certiflcate 
théiréïor to the county treasurer, as In other cases. The provisions of sections 
2782 ând 2783 of the Bevlsed Statutes, as to notice and procédure 8hal% In 
so far as the same may be applicable, apply ta the proceedlngs under this 
section, and nothlng herein contained shall be construed to repeal any 
statute now In force as to the taxation of omltted property. And this act 
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shall apply as well to property heretofore omitted or not taxed according to 
its true. value lu money as provided by law, as to property tliat may here- 
after be omitted or not so taxed. Thé provisions of section 1071 of the Re- 
vised Statutes shall not apply to cases arising under this supplemental sec- 
tion 2781a. 

"Sec. 2. This act shall take effeet and be in force from and after its 
passage." 94 Ohlo Laws, p. 62. 

The original section 2781 is found in the Revised Statutes of Ohio, 
in title 13, "Taxation," in chapter 2, relating to the listing of personal 
property, under the subhead of "Correction of Taxes," and is as fol- 
lows: 

"If any person -whose duty It Is to list property or make return thereof 
for taxation, either to the assessor or county auditor, shall, in any year or 
years make a false retum or statement, or shall évade making a ratura or 
statement, the county audltor shall, for each year, ascertaln, as near as 
practicable, the true amount of personal property, moneys, crédits and Invest- 
ments that such person ought to hâve returned or llsted, for not exceedlng 
(the) five years next prier to the year in whieh the inquiries and corrections 
provided for In this and the next section are made; and to the amount so 
ascertalned, for each year, he shall add flfty per centum, multiply the sum 
or sums thus increased by said penalty by the rate of taxation belonging to 
sald year or years, and aceordlngly enter the same on the tax lists in his 
office, giving a certiflcate thereof to the county treasurer, who shall coUect 
the same as other taxes." 

This section as construed by the Ohio suprême court pertains only 
to those persons whGîe returns are false, or who hâve evaded mak- 
ing returns, and not to those who hâve honestly, though mistakenly, 
returned their property for taxation. A "false return," within the 
meaning of this section, must be one in which there appears, if not 
a design to mislead or to deceive, at least culpable négligence on the 
part of the taxpayer. Ratterman v. Ingalls, 48 Ohio St. 468, 28 N. E. 
168. This requirement as to the character of the returns which corne 
within the purview of the original section must be borne in mind in 
construing the supplementary section 2781a, wherein there is no re- 
quirement that the return shall be false, and it is sufificient if the 
property has been omitted from the returns, which should hâve been 
made in the fîve years covered by the law. The original section was 
clearly aimed, as its language imports, at persons whose duty it is to 
list property or make returns for taxation, and the auditor, having 
ascertalned the amount such persons "ought to hâve returned," is 
required to enter the taxes upon the same, with a penalty of 50 per 
centum, on the tax Hsts in his oflice, and certify the same to the 
treasurer for collection. 

The taxation of shares in banks, state and national, is provided for 
by another part of the same chapter under the subhead, "Incorporated 
Banks," being sections 2762-2769, inclusive. Thèse sections were 
before the suprême court of Ohio for construction in Miller v. Bank, 
46 Ohio St. 424, 21 N. E. 860. In that case it was pointed out that 
under the sections regulating the taxation of bank shares the same are 
not required to be listed by the stockholders. This is done by the 
auditor of the county. Thé return to the auditor is required to be 
made by the cashier, not by the stockholder. The cashier's return 
must show the liabilities and resources of the bank, the naraes and 
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résidences of the shareHolders, with the number of shares Hfcld by 
eacb, and the par value bf'each sMi'e, This, tbe suprême court held, 
constituted the listing. oif, the stock for taxation. The auditor is there- 
upon required to fix the total value of the shares in money, deducting 
theréfrom the value of the real éstate as the same appears upon the 
duplicate. After equalization by the state board, the auditor of state 
certifies the value of the assessed shares to the respective county audi- 
tors for entry upon the proper tax lists. In this scheme of taxation 
no returîj is required by the shareholder. Under other provisions of 
the law the bank may pay the taxes against the shareholder. It was 
held that section ^782, which, like section 2781,, provides a method of 
correcting false returns of property by persons required to make 
proper returns, did not apply to false returns by cashiers, as relief 
against such returns is sblely urider the sections relating to the taxa- 
tion qf Jjànk shares. Of this subjeçt Chief Justice Minshall, delivering 
the opinion of the court, said : 

"But ail adéquate remefly was provided for the case under section 2760, 
and eonstlttites the only rèmedy where a cashier makes a false return to tlie 
auditor. tjnder this section the auditor may examine the books of the banlc, 
and any, offleer or agent of jt under bath, together wlth such persons as ho 
may deem proper, 'and make eut the statement'; and any offleer of the bank 
may be flned not exceeding $100 for failing to make the statement, or for 
willfully maklng a false one. This would seem to be as efficient as it ia 
rigid for the purpose of secùring true returns of bank shares for taxation." 

Thèse décisions throw light upon the législative purpose in enacting 
section 278ra. The Miller Case, holding that the remedy for false re- 
turns by? a cashier was exclusively under section 2769, had been de- 
cided about 10 months before the enactment of section 2781a. While 
the suprême court did not hand down the décision in the Ratter- 
man Case until afterwards, the remedy provided by the original sec- 
tion 2781 was obviously directed against false returns. The législa- 
ture in passing the supplementary' Section must be presumed to hâve 
known of the construction of the bank sections in the Miller Case. 
No attemjpt'Was made to amend thbm, or to provide other means for 
directiy reaching bank shares, already a matter of spécial provision in 
the sections cited. 

The act Under considération is entitled "An act to supplément sec- 
tion 2781 of the Revised Statutes of Ohio relating to the taxation of 
omitted property." There can be no claim that the case now under 
considération is one of property omitted. The shares were returned, 
were equalized, and, according to the allégations ôf the treasurer's 
answer, were duly listed for taxation, when the county auditor, by cer- 
tificate of déduction, relieved the shareholders from paying thereon 
to the extent of the debts allowed to be deducted. Section 2781a is 
not only in pari materia with the original section, but is directiy 
and specifically supplementary thereto. The construction of a sup- 
plementary act is to be preferred which best harmonizes with the ténor 
and spirit G>f the act supplemented. Endl. Interp. St. § 40. The sec- 
tion (2781a) in its opening paragraphs shows that it is aimed at per- 
sons whose duty it is to list property for taxation and is intended to 
provide a remedy against such a person. Such person is amenable 
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to the process of the statute if he fails to make a return or statement, 
or if he only makes a partial return, or if lie fails to return any of his 
property according to the true value thereof in money. It is claimed 
by the appellants that the following words of the section broaden ita 
scope so as to include within its meaning a tax on bank shares under 
the circumstances now under considération: 

"The power and duty of the auditor, under the provisions hereof, shall be 
held to extend to ail cases where proporty, taxable within his county, has for 
any reason net been assessed and taxed according to its true value in 
money, as proYided by law. • * * And this act shall apply as well to 
property heretofore omitted or not taxed according to its true value in 
money, as provlded by law, as to property that may hereafter be omitted 
or not so taxed." 

The "power and duty of the auditor under the provisions hereof" 
relate to the cases named in the section of omitted, partial, or under- 
valued tax returns by persons whose duty it is to list property. AU 
parts ol the statute must be read together in order to détermine its 
true meaning. The detached sentence relied upon is very broad in 
its terms, but it must be construed as a part of the section having rela- 
tion to the declared purpose of the law to reach omitted property and 
to compel full and true returns by those whose duty it is to make them. 
The stockholder in banks, as we hâve already seen, is not required to 
return his shares. That duty devolves upon the cashier. The légis- 
lature is presumed to hâve known of the décision in the Miller Case, 
supra, — that sections 2781 and 2782 had nothing to do with the return 
of such property. The section supplemented was aimed at persons 
who made false returns. The supplementary section was still aimed 
at persons whose duty it is to make returns, and reached beyond the 
original section in the inclusion of the property which should hâve 
been returned, whether the original return was "false" or otherwise. 
This seems to us the proper construction of the statute. 

Furthermore, we think this question foreclosed by the construction 
placed upon the section by the suprême court of Ohio, whose dé- 
cision upon a question of this character is binding upon the fédéral 
courts. 

State V. Akins, 63 Ohio St. 182, 57 N. E. IC94, was an action in 
mandamus brought in the suprême court of Ohio on relation of the 
State auditor against the then auditor of Cuyahoga county to compel 
the latter to place upon the duphcate the sums which had been allowed 
as déductions from the value of bank shares. The court refused to 
award the writ, and made the following per curiam décision : 

"A stoclîholder in a national or incorporated bank has not the right to 
hare his indebtedness deducted from the value of his shares by the auditor. 
but when this has been done in former years there is no law by which thi> 
déduction can thereafter be placed on the duplicate as an omission and tho 
taxes collected thereon. Sections 2781 and 2782 apply only to persons re- 
quired to make returns of their property for taxation, and the stock of a 
shareholder in a bank is returned, not by himself, but by the cashier, and is 
assessed by the auditor. The remedy for a false retum by a cashier is pro- 
vlded for In section 276fi, Rev. St. There was, however, no false return by 
the cashier In this case." 

This case was decided after the passage of Act March 22, 1900, § 
2781a. In the décision just quoted no référence was made to the 
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suppleiMentary section. We are advîsed by the àppellants in their 
brief that, the attention ot the suprême court being called to this 
section, a rehearing was granted. Upon the rehearing the suprême 
court, on the 22d of January, 1901, ahnounced its décision as fol- 
lows: 

"The State ex rel. W. D. Gullbert, Audltor, etc., ▼, Albert E. Aklns, Au- 
dltqr of Cuyahoga Connty. In mandamua. On rehearing Judgment adhered 
to. AU eoacur." 65 N. B, 1184. 

It iS claimed by the àppellants that it does not appear on what 
ground the suprême court rested its décision. We hâve been fur- 
nished by counsel with the briefs in that case, and we find that the 
proposition argued by the attorney gênerai and his associâtes, as well 
as by çounsel for the bank, upon the rehearing, was as to the ap- 
pliçabiiity pf section 2781a; it being contended on the one hand that 
it did not apply to returns of bank stock, and on the other that it is 
broad enovigh tp jinclude the sanae, and to require the auditor to put 
the déductions fprmerly allowed upon the tax list. In its first déci- 
sion the suprême court held that the original sections 2781 and 2782 
only applied to persons required to make returns of property for 
taxation, and not to the stock of the shareholder in the bank, which 
is to be returned by the cashiçr, and followed its décision in the 
Miller Case, supra, that the reraedy for a false return by the cashier 
is under section 2769 of the Reyised Statutes. 

The record in, this case, we are advised, was not printed, but the 
prayer of tfie pétition is copied in the brief of the attorney gênerai, and 
informs ûs that the auditor was asked to be required to do everything 
enjoined upon him in respect to the correction of said duplicate, nec- 
cssary to,the levy and collection of taxes on the true value of the 
shares, without offsets, counterclaims, or déductions, and for ail other 
proper relief, and it was argued that the relief should be such as the 
law showed the relator to be entitled to upon the triai. Had the 
suprême court been of opinion that the supplementary act was broad 
enough toreach bank shares under the circumstances of the présent 
case, the pleadings as quoted in the attorney general's brief seem 
broad enough to warrant such a judgment. As argued therein, no 
new demai^d upon the auditor woiild be necessafy; the direction of 
the court that he proceed under the law to correct the tax lists would 
hâve been ail sufficient- For the purpose of determining the effect 
of this section a rehearing was granted. Its applicability was the 
thing elaborately discussed by counsel on both sides. We cannot 
escape the conclusion that the suprême court of Ohio "adhered" to 
its former décision because it did not deem the supplementary sec- 
tion applicable to the case in hand. 

Two letters are shown by counsel at the argument written by the 
chief justice of the suprême court of Ohio, the first of which was 
written à few days after the deciâion, in which the chief justice, after 
conferring with the other members of the court, writes that the point 
decided was that section 2781a, being the act of March 22, 1900, did 
not authorize the Hsting of back taxes for former years on the amount 
of déductions frpm the value of bank shares on the account of the 
indebtedness of the owner. Counsel for the appellanf exhibit a, 
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letter written some three months later in which the chief justice it 
not willing to state with absolute certainty the grounds upon which 
the décision was rested. We are of the opinion that we cannot 
consider thèse letters in determining what the court did décide. We 
ground our conclusion upon the considérations already advanced. 

It is further argued by the appellants that the bank did not exhaust 
its remedy at law by further proceedings under the Ohio Statutes. 
The Revised Statutes of Ohio (section 5848) expressly déclare that 
suits may be brought to enjoin the illégal levy of taxes or assess- 
ments or the collection thereof. It has been held in authoritative 
décisions that this statute will be enforced on the equity side of the 
fédéral courts. Grether v. Wright, 23 C. C. A. 498, 75 Fed. 742; 
Cummings v. Bank, ici U. S. 153, 25 L. Ed. 903, 

It being conceded that the authority for correcting tax lists so 
as to include the déductions of previous years from the value of bank 
shares, if it exists, is under section 2781a, and, construing this section 
as we do, we reach the conclusion that the circuit court did not err 
in granting a perpétuai injunction against the collection of the taxes 
in controversy. 

Judgment affirmed. 



FERGUSON CONTRACÏING 00. v. MANHATTAN TRUST 00. et al. 

(Circuit Court of Appeals, Sixth Circuit. November 5, 1902.) 

No. 1,090. 

ApPEAL— RbVIEW— FiNDINGS OF MaSTBR. 

Findings of fact made by a master on. conflicting évidence, and con- 
firmed by the court, will not be reviewed on appeal, unless a plain case 
of error or mistake Is shown. 
Equity— Amkndment of Pi.eadings— Discrétion of Court. 

Leave was granted to amend a eross-bill, which had been referred to 
a master for hearlng, by a date specified, and the hearing was pbstponed 
to permit the reformation of the pleadings; but the cross-eomplainant 
flled no amended cross-bill, and proceedéd with the hearing without 
asking further time. Beld, that it was within the discrétion of the court 
to refuse to permit an amended cross-bill to be flled on application 
made more than six months af ter the hearing had been closed, and the 
master had flled hls report. 

REFERENCE — ISSUES BEFORE MaSTEK — BFFBCT OP PbIOR InïERLOCUTOBY 

Decbeb. 

A provision of a decreè directing a sale of railroad property In a fore- 
closure suit, giving priority to a subcontractor's lien set up in a cross- 
bill, "to the extent that it shall be established," did not détermine the 
validity of such lien, where that question was at issue under the 
pleadings, and had not at the time been trled, but left that issue, as 
well as the amount due the cross-complalnânt, to be determined on a 
subséquent référence to a master to talie testimony and report his flnd- 
ings "on the issues arising under said cross-bill * • • and the an- 
swers and amendments thereto." 
Evidence-^Relbvancî to Issues. 

Under a cross-bill to enf orce a statutory lien on railroad property In 
favor of a subcontractor, évidence to prove an agreement, unstipported 
by allégations in the pleadlng, by the principal contractor to take, at a 
stlpulated price, certain bonds of the company, which the subcontractor 
had contracted to receive in part payment for the work done, is irrelevant 
and Inadmissible. 
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6. gAMJ!=-tlAlipWQ TO WriTTBN GONTRÀCT bT PaBOL. 

A p4ir&J ifTçement cannot be shown, to add new and distinct conditions 
to a wmt^îi j<>Ontract madé bétween tbe parties at the same time, wliere 
neither fraW nor mlstajie Is shown. 

Appeal from the Circuit Geurt of the United States for the North- 
ern District ofOhio. 

John H. Miller and Cable '& Pârmenter, for appellant. 
Doyîe & Lewis, for appélleeë. 

Befôre LURTON, DAY.aiid SEVËRENS, Circuit Judges. 

DAY, J. , This case arisesupon exceptions to the action of the 
circuit court- in affirming tlie rèpçrt of the master, to wliom a contro- 
versy as to the lien of thé appellant had- been referred. It has been 
argued b^; toUrièel for the appellant ipparently upon the assumption 
that this court may reyiew such findings as to disputed matters of fact. 
The findings of a master as tp disputed matters, of fact hâve every 
reasohable presumption in theîr.favor, and must stand unless error or 
mistake is clearly shown. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. 
Ct. 894, 31 L. Éd. 664; Callaghan v. Myers, 128 U. S. 619, 9 Sup. 
Ct. 177, 32 L. Ed. 547; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 
355, 32 L. Ed. 764. The rule is thus stated in i Fost. Fed. Frac. § 

315: 

"Every presumption is In faYor of the correctness of the décision of a 
master. If the testîmony is conflictihg, thé court will rarely interfère with 
the master's décision on the facts, provided he made uo errors of law which 
affected the resuit." 

In the présent case the master has made a finding, and the circuit 
court a decreè' bf confirmation of the report. Such circumstances 
require a very .plain case of mistake to àuthorize the appellate court 
to go behind such à report: lupon matters of fact. Kiewert v. Juneau, 
24 C. C. A. 294; 78 Fed. 708. In the light of this thoroughly settled 
practice, we shàll proceed to exaitiine the errors assigned, so far as 
reviewable hefe, ■ 

The Ferguson Contracting Company, appellant, claimed a lien upon 
the pTOperty of the DetrOit & Lima Northern Railroad Company,. 
Columbus & Northwest Division, for work and labor done thereon as 
a ' subcontrâctor; It is uhnecessary in this connection to recite the 
various proceedings which led Up to the foreclosure case in which it 
was sought to assert this lienf' Proceedings progressed so far that 
On Décember 16, 1899, a decrèe Wâs éntèred in the circuit court for the 
sale pf the pfpp^rty. In that decree à. provision was made for the 
lien claimed by the appellant,! in the foUowing words: 

"The Ferguson <3ontractlng Coinpany having flled a lien for $78,836.14: 
agalnst the portlofi of the prôperly only which is located in Logan. Union, 
and Auglalze countles, and, In Its cross-bill flled In the Consolidated cause, 
having in Its prayer for relief demanded that its clalm shall be deemed a 
flret lien upoib that ipoTtion of the property of the railroad company in thfr 
aforesftlâ countles ' only, It Is ftitther ordered, adjudged, and decreed that 
the lien of the sald Ferguson Gontitacting' Company, to the extent that it 
shall be established In the consolidâtes cause, shall reeeive and be entitled 
to prlority «ver the liens and clalms of;the sald Strang and said Joshua J. 
Harmon, complalnants, agalnst Oolumbus & St. Mary's Extension, and, by 
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consent of John T. Adams, over any daims he may hâve for any amounts 
due him for payments made for right o( way." 

After decreeing a sale of the property for not less than the sum of 
$200,000, this further provision was made for the protection of tfie lien 
filed by the Ferguson Contracting Cpmpany : 

"Upon such sale being maûe, a sufficient sum, representing the amount of 
the lien flled by the Ferguson Contracting Company, to wit, $78,83(5.14, shall 
be held by the clerk of this court to abide ttie ascertalnment in the Consoli- 
dated cause of the amount to whieh the said Ferguson Contracting Company 
shall be entitled under the lien so filed as aforesaid, or of any appeal that 
may be taken In said proeeedings by said Ferguson Contracting Company, 
or the court may make such order as will protect said claim." 

Afterwards, and by consent of parties, on January 29, 1900, a 
spécial master was appointed, with the following clearly-deiîned duties: 

"To take the testimouy, and report his flndings of fact and conclusions of 
law to the court, with ail convenient speed, on the issues arising under 
said cross-biU and proposed amended cross-bill of the Ferguson Contracting 
Company." 

The case, up to the time of this référence order, stood, so far as the 
Ferguson Contracting Company was concerned, upon its cross-bill 
setting up a lien for work and labor donc as a subcontractor upon the 
railroad. The Ferguson Contracting Company, preparatory to the 
hearing before the master, took leave to amend its cross-bill on or 
before February 7, 1900. When the parties appeared before the 
master on January 25, igoo, it is recited that considérable discussion 
was had between counsel as to the filing of amended pleadings, and 
as to when the hearing should be resumed, and it was stated by the 
master that the counsel for the Ferguson Contracting Company 
should hâve the amended cross-bill filed on or before February 7th, 
amended answers on or before the loth, the hearing to be resumed on 
February 20th, replication to be filed on or before the day of hear- 
ing. When the parties appeared before the master on the day naméd, 
attention was called to the fact that the Ferguson Contracting Com- 
pany had not filed its amended cross-bill. Nevertheless, without 
further application to the master for delay, or application to the court 
for further time, the counsel for the Ferguson Contracting Company 
proceeded to call witnesses to make out its claim, and the hearing was 
had. On July 3, 1900, the master's report was filed. Exceptions were 
fîled to the report by the Ferguson Contracting Company on July 
31, 1900. On March 11, 1901, that company made a motion in the 
circuit court for leave to withdraw its cross-bill and file an amended 
cross-bill. The circuit judge refused to allow this amendment, filing 
an opinion upon the application, in the course of which he said : 

"No good reason is shown for the failure of the Ferguson Contracting 
Company to file an amended cross-bill within the time limited by the order 
of référence, to wit, on the 7tb day of February, 1900, and prior to the 
hearing before the master; and an Inspection of the proposed amended cross- 
bill, in View of ail the circumstances of the case, fails to satisfy me that 
the leave should be granted." 

When this application for leave to file an amended cross-bill was 
made, the cause had been heard before the master. At that stage 
of the case the granting of the amendment was clearly discretionary 
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wîth the court, i Bâtes, Fed. Eq, Froc, § 143; Nealè v. Neale, 9 
Wall. I, 19 L. Ed. 590. We can perceive no abuse of discrétion in 
the refusai tO grailt the amendment. Léave had been granted to 
amend, ample time for complîance had intervened, and not until 
long after the hearing was ahy attempt made to hâve an order for 
further leave to amend. Clearly the circuit court did not abuse its 
discrétion in the otdèr made, refusing further opportunity for amend- 
ment.,"',/,';. '■' , '■'/■ ^,,;, ^ 

Wç; çpnje to the question as to whether the master erred in his 
rulings bf law in excluding testimony under the issues as they stood 
before him upon thé pleadings filed. It is argued by counsel for 
appeUapts that lafter theidecree of December 16, 1899, np question of 
pleading lyas involved, and it remain;ed only to détermine the amount 
due pn the çlairo of the Ferguson Contracting Company for what- 
ever amount the testimony might show it was entitled to recover. 
That decree does not, in our opinion, bear such construction. The 
Ferguson Contracting Company had filed a lien upon the railroad 
property. That lien it had duly set up in its cross-bill filed in the 
case. It was such lien, to the extent that it might be established, 
that w^s to be given the priority fixed in the decree. : At that time 
pleadings were on file denying the validity of the lien claimed by the 
FergusOn Contracting Company, and denying that the same had 
been procurèd in conformity to the laws of Ohio, as averred in the 
cross-bill. The decree did, not find that the lien was valid or in- 
valid. ,It; is true, it is given priority over certain other liens, but 
only to the extent that itis established in the subséquent proceedings. 
Counsel evidently regarded it necessary to duly plead their additional 
claims, ^s iS evidenced by the application for leave to file an amended 
cross-bill. The subséquent order of référence to a master relieves 
this subject of any doiibt. HeTwas ordered to take the testimony, 
and reportJiis findings "on the issues arising under said cross-bill 
of the Ferguson Contracting Company and the answers and amend- 
ments thereto." This order was at once the chart and limitation of 
the master's authority. ]He was to hear the issues made upon the 
pleadings as they stood, or might be amended in conformity to the 
leave granted by the court. Did the master, in his refusai to receive 
the testimony oiïered under the issues made, commit error ? As 
already stated, the case stood on issues made as to the cross-bill 
of the Ferguson Contracting Company, setting up a lien for work 
done and material furnished. It is unnecessary for the présent 
purpose to set out at length the several contracts that had been 
entered into between the parties prior to the receivership in the 
original cause, in which the proceedings under review were had. The 
master finds, as the proofs show; that the représentatives of the 
Ferguson Contracting Company and one Strang, wlio was the prin- 
cipal cOntractor of the road, on Octobèr 12, 1898, entered into a cer- 
tain agreement in writing, by the terms of which the Ferguson Con- 
tracting Company, upon the payment of the final estimate of $26,000, 
agreed to accept the same as a compromise and in full of ail work 
and material furnished up to September 6, 1898, the date of the re- 
ceivership, and agreed to sign receipts for any and ail claims and 
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demands for work so donc upon the payment of the amount agreed 
upon. There was conflicting testimony before the master, but his 
finding is conclusive upon us that this proposai was accepted in writ- 
ing, and became a contract between the parties. To the offer to 
show by paroi that Strang agreed before the exécution of the con- 
tract to carry out the terms of a certain prior agreement to take care 
of bonds of the railroad which the complainant had contracted to 
receive, at the rate of 90 cents on the dollar, the master, as well as 
the circuit court in confirming the report, made answer that to receive 
such testiniony would be to alter, vary, and add to the terms of a 
written contract, and furthermore would, if received, permit proof 
of a contract not set up in the cross-bill upon which the case was 
heard. 

We think both positions were well taken. It is elementary law 
that the proof and the allégations must correspond. The most lib- 
éral construction of the cross-bill on a lien for work and material 
could not include an agreement to take the bonds at 90 cents on the 
dollar. The attempt to show that the contract was not what it ap- 
peared to be in writing, — to take $26,000 in full payment of ail claims, 
— but included an agreement to take the bonds of the complainant 
at 90 cents on the dollar, was in plain violation of the rule of évi- 
dence which excludes paroi évidence when ofïered to vary, qualify, 
contradict, or to take from or add to the terms of a written contract. 
In the absence of fraud, accident, or mistake, the rule is the same in 
equity as at law,— that paroi évidence of an oral agreement cannot 
be permitted to vary, qualify, or contradict the terms of a written 
contract. Forsythe v. Kimball, 91 U. S. 291, 23 L,. Ed. 352 ; Bast v. 
Bank, loi U. S. 93, 25 h. Ed. 794. Surrounding circumstances may 
be shown for the purpose of ascertaining the subject-matter of a 
contract, but not for the purpose of adding a new and distinct un- 
dertaking. Maryland v. Railroad Ce, 22 Wall. 105, 22 L. Ed. 713. 
The évidence ofïered was not for the purpose of putting the court in 
the possession of the surrounding facts to enable it to properly inter- 
pret an ambiguous contract, or to show an independent paroi agree- 
ment, based on considération, upon a subject-matter not covered by 
the writing. Nor is the situation bettered for the appellant upon the 
theory that the written agreement of October 2, 1897, required Strang 
to take the bonds at 90 cents on the dollar, which he agreed to carry 
out when the written agreement of May 11, 1898, was made between 
the parties. In the latter contract the Ferguson Contracting Com- 
pany agreed to accept the sum of $26,000 as a final estimate for ail 
work done and material furnished upon the Détroit Extension of the 
Détroit & Lima Northern Railroad, upon the condition that a certain 
subscription to the bonds of the company should be canceled, and 
the amount paid thereon refunded. It was also agreed therein to 
accept the railroad company's bonds at 90 cents on the par value to 
the extent of 30 per cent, of the estimâtes in favor of the Ferguson 
Contracting Company under the contract for that portion of the 
road — the Columbus Extension — upon which the lien in controversy 
is claimed. To show the proposed paroi agreement as to this con- 
tract would be no less in violation of the settled rule of law which 
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prevents contemporaneous or preyious paroi agreenjents being sho^yn 
,tP! viary jvritten contracts. The contract of October 2, 1897, in writ- 
ingv, upon vhich so much reliarice is had, contains no, agreement to 
taîc« thie bonds of the Ferguson Company at 90, or, as we construe it, 
at any price. It was one: of the two subscription contracts for bonds 
of the railroad company. It was for 60 bonds at 90, to be paid for by 
applying 30 per cent, of the contractor's estimate to the extent of 
40 cents on the dollar ; the reniaining 50 cents to be "carried" with 
the bonds as collatéral until the completion of the work, and there- 
after, if r^quired, until they could be sold at 90 cents on the dollar. 
The Fïfrguson Company could doubtless, if it chose, pay up the 50 
cents on the dollar and acquire the bonds. But we find no agree- 
ment in the writing to take the bonds from it at 90, or make them 
good for that ambunt to the Ferguson Contractingi Company. 

This mling as to the correctness of the master's holding disposes 
of the questions of law reviéwable hère, so far as the attempt to estab- 
lish the .lien is concerned. In attacking the crédits claimed in 
Strangfs answer on accotsnt of the balance due on a certain note of 
$17,000, after applying bonds put up as collatéral, the like claim is 
made as :to an agreement hot to sell thèse bonds at less than 90. This 
offeriwas to violate the tèrms of the written agreement giving author- 
ity tosell the bonds upon the nonpayment of the notes. 

Nor is thé conclusion différent Sriview of the order of confirmation 
oîsale, October 27, 1900, not in the printed record, but filed by the 
consent of parties since the argument, as follows: 



'"The cJaijn of the Ferguson Contractlng Oompany now standing on ex- 
ceptions to" the report of tiè master asto the amount due said company 
shaU pl?6dééd according to the i'ures of this court to final hearing, and for 
any amoiïnt i flnally found; due to the said Ferguson Contracting Company 
upon îtSiÇTjOBS^blU hereinafter flled, or any amendment thereto which may be 
allowed by the court, It shall be entltled to payment in fuli, without référence 
to any other distribution and as a pref erred claim, as prbvided in said decree 
of salè; ànd the said puréhasér, ôv hls assigns or successors in the said 
propertyî OE any part théreof, shall, withln ten days from the entry of final 
judgmeijt determining said amount, pay the same Into the registry of this 
court for thé use and benefit of the Ferguson Contracting Company, or its 
asslgris, 6r Whfjmsoever shall be found to be entltled thereto; and in default 
of stch pai^iBèUt the court Réserves the right to retake thé" property, or so 
much thepeot as i may be necessary, and resell the same for the purpose of 
making sïiçh Bayment" 

That ordçr was evidently made for the purpose of preserving the 
lien and secwring payment of the Ferguson Company's claim for the 
amount vfhich, raigh* fînally be found due "upon the ; cross-bill herein 
filed, or. anyï amendment thereto which ijiay be allowed by the court." 
At that time, the court had not passed upon the exceptions to the 
master's report, or the application to file amended cross-bill. There 
is no compl^int hère that the amount found due will not be paid. The 
real controversies are as to whether the master and the court correctly 
decided the issues made on the crossrbill, and properly disallowed the 
application fofr leave to further amend. Near the conclusion of the 
order of confirmation of sale, it is further provided as to the claim 
of the Ferguson : Contracting Company: 
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"But ît is expressly ordered that no distribiitîon lierein made shall bave 
the effect of In any manner postponing the priority of the Ferguson Con- 
tracting Company for any amount which shall be due it, as the same is pre- 
served and provided in said decree; and as to the claim of sald Ferguson 
Contracting Company, or D. H. Campbell, the eoniplainant, the same baviiii; 
been set up by pleadings already filed, it will not be necessary for them, or 
either of them, to présent their claims to said master under this order." 

This does not enlarge the claim of the cross-complainant beyond 
that set up in its plea'dings. 

We are better satisfied to allow the rulings of law above referred to 
to stand, in view of the master's findings, which are fully supported by 
the testimony as to the extent and character of the lien of the Fergu- 
son Contracting Company. After the appointment of the receiver, 
September 6, 1898, the parties in interest, at a conférence held for the 
purpose of devising ways and means to obtain payment of their claims 
against the insolvent company, and after diligent attempts at inflation, 
were only able to get the Ferguson Company 's claim up to $26,261.22. 
Upon settlement it was incorporated in the lien taken by vStrang for 
$26,000. The master finds this sum to be in excess of the true sum 
due by $15,000. No claim is made in the lien fîled by the Ferguson 
Company that bonds were to be redeemed at 90. The master further 
finds that prior agreements as to the work and material were merged 
in the agreement in writing of May 11, 1898, as to the cancellation of 
the subscription for 70 bonds, payment of $29,000 on Détroit Exten- 
sion ; and on Columbus Extension, to take 30 per cent, of estimate in 
bonds at 90. The master also fînds the lien of the Ferguson Com- 
pany void for failing to give the notice required by the Ohio law. 
As we hâve seen, the original decree of December 16, 1899, did not 
undertake to validate the lien, but gave it priority so far as established. 
Doubtless thèse considérations, with others, appealed to the circuit 
court in exercising its discrétion upon the application for amendment 
of the pleadings. 

Much argument is had as to the correctness of the master's allow- 
ance of crédits on the $26,000 which he finds was the amount for 
which the Ferguson Company's claim may be considered as a lien, 
because of its incorporation into the Strang lien. Thèse crédits were 
allowed upon the testimony, which was, to say the least, confîicting; 
and the master's conclusions of fact, affîrmed by the circuit court, are 
binding upon us in the absence of plain mistake or unsupported con- 
clusions. 

Finding no error in the proceedings complained of, the decree of 
the circuit court is afîîrmed. 

We feel constraitied to notice the comments made in appellants' 
brief upon the report and rulings of the master, which are referred to 
as "pitifuUy ridiculous," — one of his findings being characterized as a 
"mère subterfuge, almost a fraud on its face,"-T— and an alleged error is 
charged to be "intentional." There is nothing in the record and the 
reported rulings of the master calling for or in any wise excusing such 
comments, and they should not hâve been made in the brief. The 
master is well known to the court as a gentleman of high character 
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and a lawyer of ability. The fulings teferred to hâve been sustained 
by thê courts before which they hâve passed in review. The ex- 
pressions may be regaf ded as stricken froni the brief. 



BANK OF OVERTON v. THOMPSON. 

(Circuit Court of Appeals, Blghth Circuit. November 3, 1902.) 

No. 1,671. 

1. Knowmîdqe of Agent as Notice to Principal— Adverse Interest of 

. AOSNT. : 

Tliie rule tbat knowledge possessed py an agent whUe transactlng busi- 
ness for hls principal Is Imputable to the principal Is based on the pre- 
sumptlon that he wlU communicate such knowledge as his duty requires, 
and is subject to exception where in the transaction he acts not only for 
his principal, but also for hlmself Indlvi^ually, and his interest or con- 
duct Is such as to render it certain tbat he would not make such dis- 
closure. 

8, SAME-pCASHIBR OF BaNK. 

The eashier of a bank sold cattle in whlch he and coinplalnant were 
jolntiy interested, receiving payment In a draft and crédit slip payable 
to the bank. Thèse he deposlted to hls own crédit, and collected and 
theréafter checked out the entire amount, and eonverted it to his own 
use. He transacted the entire business on behalf of both the bank and 
hlmself, and no one else connected wlth the bank had any knowledge 
of complalnant's Interèst in the cattle or their proceeds. Held, that the 
bank was not chargeable wlth notice that complalnant had any Interest 
In tlie fund deposlted, and occupled no trust relation to him which ren- 
dered It accountable for such interest. 

8 Partïîbrbhip— Sale of Pkopbrty by Partner— Right of Copartnkr to 
FoLLow Proceeds. 

A contract between an owner of land and hls tenant by which the 
former agteéd to furnlsh money for the purchase of stock to be placed 
on the land and cared for by the tenant, — ^the amount to be repaid, wlth 
Interest, from the proceeds of the stock when sold, and the profit or loss 
to be dlvWed equally, — created a partnership in the venture; and, on a 
sale of the stock by the tenant at a priée which realized a profit, the 
landlord had no Interest In the spécifie money received therefor, and 
no clalm agalnst a bank In whlch It was deposlted by the tenant to his 
own crédit on account of such deposlt, even though the bank had knowl- 
edge or notice of the source from whlch It was obtained, his only right 
belng to hold hls partner to a Personal aCcountlng. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

The appellant (défendant below) is a banking corporation doing business 
at Overton, in the state of Nebraska. From some time prior to the year 1897, 
until October 4, 18SÔ, G. S. Hardinger was Its cashler, and had the charge 
and practical management of its affaira; Its président and other directors 
residing at l^exlngton, in the same state. On March 1, 1897, the appellee 
(complalnant bëlow), by ttïi agreement In Wrltlng, leased to said G. S. 
Hardinger neaMy a section bf land in Dàwson county, Neb., for the term of 
thïee yeare from that date, and agreed to furnlsh money to stock the farm 
wlth hogs and cattle, as might be agreed on, to consume the pasture and 
hay on the place. Hardinger agreed to do ail the labor on the place, and 

1[2. See Banks and Banking, vol. 6, Cent. Dlg. | 285. 
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take care of the farm and stock. The title and possession of the stock were 
to remain in complainant until he was repaid ail moneys advanced by him 
and 7 per cent, interest thereon; and, after such payment and payment of 
ail debts, ail profits or losses were to be evenly divided between said com- 
plainant and said Hardinger. Complainant during the year 18.98 advanced 
and paid ont, for 237 cattle placed on the said farm under said agreement, 
$4,180.36. There was probably some Increase of this stock on the farm, and 
some losses by the death of animais. On July 7, 1899, said Hardinger, 
having been authorized by complainant to sell the said cattle, made sale of 
them ail, together with about 15 cows to which complainant had no title, to 
one H. P. Stryker, for the sum of $5,500. Said Stryker obtained the money 
to pay said Hardinger by a loan to that amount which he -obtained from 
the Plrst National Bank of Lexington, Neb., giving as security tberefor bis 
chattel mortgage of said cattle. To be Insured that the money so loaned 
would be applied to the payment for the cattle covered by the chattel mort- 
gage, said First National Bank, with the consent of said Stryker, gave him, 
instead of cash, Its draft on the Omaha National Bank of Omaha, Neb., pay- 
able to the order of the Bank of Overton, for $3,000, and a slip or ticket 
acknowledglng that It had credited the Bank of Overton with the sum of 
$2,497.75, which with the stamps and fillng charges for the chattel mort- 
gage, amounted to the sum loaned. Said Hardinger accepted said draft and 
crédit slip as cash from said Stryker in payment for the cattle so sold, and 
Immediately, on the same day, deposited both of them as cash in the de- 
fendant bank; taklng crédit tberefor to himself on his individual deposit 
account In the sum of $4,738.31, and withdrawing from the bank the balance 
of said draft and crédit slip In money. The amount of said draft and of 
said crédit slip was duly received by défendant bank; and said Hardinger, 
between that date and October 1, 1899, by his checks, withdrew from said 
bank the entire amount of his said deposit, and of ail others which were 
there to his crédit, and, having about the same time embezzled other moneys 
belonging to said défendant bank, ceased to be its cashier or to be connected 
with it about October 4, 1899, and bas since been insolvent. In receivlng 
said draft and crédit slip as cash, and in the collection of eaeh, said 
Hardinger alone acted for the défendant bank, and was the only officer of 
that bank, or person connected therewith, who had any knowledge that such 
draft or crédit slip had apy connection with the sale of cattle in which 
complainant had any interest. On August 25, 1899, Hardinger Infomied com- 
plainant by letter that he had sold ail the cattle in which they were In- 
terested for $5,000; the cattle to be taken between September 15th and 20th. 
Hardinger never paid complainant anythlng on account of the money for 
which the cattle were sold; but complainant afterwards sold hay on the 
farm In ,which Hardinger had an interest, and some machinery, and, on 
account of the same, credited Hardinger $694.70, and brought this action, 
alleglng that Hardinger sold the cattle he was interested in to Stryker for 
$5,000, and that défendant bank received the proceeds, through said draft 
and crédit slip, knowing the facts, and that it was a trust fund belonging 
to the complainant, by reason of his ownership of the cattle. Défendant 
bank, by its answer, denied any linowledge of complainant's transactions 
with Hardinger, or that complainant had any interest in the money repre- 
sented by the said draft or crédit slip, or that thèse represented anythlng 
DUt the Individual money of Hardinger, and were received as cash belonging 
to Hardinger, and paid out afterwards to him on his checks by the défendant 
bank. The circuit court held that the moneys represented by said draft and 
crédit slip, when deposited in défendant bank, were trust moneys belonging 
to complainant, to the estent of his interest in the same, and that Hardinger's 
knowledge of the facts was imputable to défendant bank, and rendered Its 
decree In favor of the complainant for the sum of $4,761.31 and costs. 

T. J. Mahoney (Marcellus L. Temple, on the brief), for appellant. 
A. S. Churchill, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 



iSOP H8 FEiDEÇAii »ï:porter. : 

LOCHRENj Dîstrict Judge, after stating the case as àbove, deliv- 
ered the opinion ôf the court. ' : 

1. The question as to whethèt; thé bOoks (if account of défendant 
bank were properly admitted in çyideince, thotigh much discussed in 
the briefs of counsel, is not presented by this appéai. The complain- 
ant who objected to this évidence does lot appeal, and the évidence 
must be considered as properly u.amittèà. . 

2. Ç;it assuming that the môueys which Hardinger obtained for the 
cattle sold to Stryker were trust funds, and that complainant had 
ar interest in the spécifie money represented by the draft and crédit 
Slip'Whîcb Hardinger receiyed frorri' Stryker as cash for the cattle, to 
the ex,tent,Qf what complainant wa's entitled to. receive on such sale, 
and that the deposit by Hardinger to his personal crédit in his indi- 
viduel deposit account in that bank was a iraud on the complainant, 
completed by his drawing out the sàme money by his checks paid by 
thiât bahk, and by conyertîng, the whole to his own use, the défendant 
bank cannot, on the facts of this case, be charged with any responsi- 
bility to the complainant. Aside from Hardinger, no one connected 
with the bank had any khowledge or notice that the complainant had 
any interest in the cattle sold to §tryker, or in the proceeds of such 
;sale, or that the deposit by Hardinger in the bank was other than his 
own moneys, which he had a right to withdraw and use at any time. 

But i^ is claimed on behalf of the complainant that as Hardinger 
certaihly.^had full knowledgé of coniplainant's interest in the cattle, 
andinilie money for which Hardinger sold them, and as he was the 
cashier of the défendant bank, when, as such, he took into that bank 
the deposit made there by himself as an individual depositor, his 
knowiëdge of ail the facts connected with the rigbts of the complain- 
ant tO; that money is imputable to that bank, under the well-settled 
gênerai rule that the knowledgé of an agent, or notice to an agent, 
whiie acting within the scope of his authority, is notice to his principal, 
because within that scope he is the alter ego of the principal, and be- 
cause the law will présume that the agent has performed his duty to 
disdose to his principal ail notice tO himsdlf necessary to his principal's 
protection bï" gUidance. The oiïicer pf a corporation, like a cashier 
of a bank, is such agefit. There are, however, well-settled exceptions 
to this rule, where notice or knowledgé on the part of the agent will 
not be ifflputed to the principal, and one of thèse is "where the agent's 
relations to the subject-matter, or his previous conduct, render it 
certain that he will not disclose it." Mechem, Ag. § 721. "In such 
cases thé presumption is that the agent will conceal any fact which 
might be detrimental to his own interests, rather than that he will 
disclose it." Id. § 723; Koehler v. Dodge, 31 Neb. 329, 336, 47 N. 
W. 913, 28 Am. St. Rep. 518; Bank v. Sharpe, 40 Neb. 123, 127, 58 
N. W. 734; Benton v. Bank (Mo.) 26 S. W. 975; Bank v. Lovitt, 114 
Mo. 519, 21 S. W. 825. In the case last cited it is said: 

"An oipeer of a banklng corporation has a perfect rlght to transact his 
own business at the bank of which he Is an ofHcer, and in such transaction 
his Interest is adverse to the bank, and hé représenta himself, and not the 
bank. The law is well settled that, when an offlcer of a corporation is 
deallng with it In his individual interest, the corporation la not chargeablo 
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with hîs uncommunlcated knowledge of facts derogatory to his tltle to the 
property ■whieh Is the subject of tUe transaction." 

Notwithstanding some dicta and one décision — Bank v. Blake (C. C.) 
60 Fed. 78 — to the contrary it is fairly well settled that knowledge of 
an agent, actually concealed from his principal, while the agent is 
dealing with the principal on his own account, is not to be imputed to 
the principal, even though the agent, assuming to act as such, did what- 
ever was donc on the part of the principal in the transaction with him- 
self, if disclosure of the matter concealed would hâve had a tendency 
to defeat his purposes. His position would be as antagonistic to his 
principal, and his motive for concealment as great as, and easier of 
accomplishment than, if he were dealing with the principal directly, 
or with another agent. In Innerarity v. Bank, 139 Mass. 332, i N. E. 
282, 52 Am. Rep. 710, the court says : 

"While the knowledge of an agent Is ordinarily to be imputed to the 
principal, it would appear now to be well established that there is an ex- 
ception to the construction or imputation of notice from the agent to the 
principal in case of such conduct by the agent as raises a clear presumption 
that he would not communicate the fact in controversy, as where the com- 
munication of such a fact would necessarily prevent the consummation of a 
fraudulent schéma which the agent was engaged in perpetrating. Kennedy 
V. Green, 3 Mylne & K. 699; Cave v. Cave, 15 Ch. Div. 639; In re European 
Bank, 5 Oh. App. 358; In re Marseilles Extension Ry. Ce, 7 Ch. App. 161; Bank 
V. Harris, 118 Mass. 147; Loring v. Brodle, 134 Mass. 453. One of the most 
récent cases on this point is Dillaway v. Butler, 135 Mass. 479. A., to 
whom B. was indebted, advised C. to lend money to B. on the security of a 
mortgage of personal property, and acted as O.'s agent in eompleting the 
transaction. With the money thus obtained, B. paid A. the debt he owed 
him. Both A. and B. acted in fraud of Gen. St. c. 118, §§ 89, 91, but C. had 
no knowledge of the fraud. It was held that the knowledge of A. was not. 
In law, imputable to C, although A. had acted for C. in the negotiation." 

In Thomson-Houston Electric Co. v. Capitol Electric Co., 12 C. C. 
A. 643, 65 Fed. 341, one Dahlgren was the nephew and agent of Mrs. 
Read, and had $50,000 of her money to loan. He was also the secre- 
tary, treasurer, and gênerai manager of the Capitol Electric Company, 
and had possession of some of its bonds. He, in an indirect way, bor- 
rowed $2,250 of this money of Mrs. Read, in his hands, and pledged 
for its repayment $4,000 of such bonds. It was held that his knowl- 
edge of the fraud which he committed in thus misappropriating the 
bonds was not imputable to Mrs. Read. The court (Taft, Circuit 
Judge) said: 

"We do not think that, under the circumstances of this case, Mrs, Read 
can be charged with notice of the facts which Dahlgren knew conceming the 
issue of thèse bonds. As a gênerai rule, the principal is held to know ail 
that his agent knows in any transaction in which the agent acts for him. 
The Distilled Spirits, 11 Wall. 356, 20 L. Ed. 167. This rule is said to be 
'based on the principle of the law that it is the agent's duty to communicate 
to his principal the knowledge which he has respecting the subject-matter 
of negotiation, and the presumption that he will perform that duty.' Such 
presumption cannot be indulged, however, where the facts to be communi- 
cated by the agent to the principal would convict the agent of an gttempt 
to decelve and defraud the principal. The truth is that where an agent, 
though ostensibly acting in the business of the principal, is really committlng 
a fraud for his own benefit, he is acting outside the scope of his agency and 
it would therefore be most unjust to charge the principal with knowledge 
of It. In Allen v. Eailroad Co., 150 Mass. 206, 22 X. E. 917, 5 L. R. A. 710, 
118 F.— 51 
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15 Art). St. Rep. 185, the plalntiff biinght shares of stock In the défendant 
rallway through a broker who was treasnrer of tiie Company. He fraudu- 
lently fljled a blank certiflcate and delivered It to her. It was sought to 
Impute to hèr the broker's knowledge of the Invalidlty of the certiflcate, in 
an actioû by her for damages for refusai to transfer the stock. The court 
held that thls conld not be donc, because the légal efiect of the f raudulent 
act of the broker was to cheat hls principal." 

In Banky. Foote, 12 XJtah, 157, 42 Pac. 205, the action was brought 
by the banlc against one Hague,! its cashier, and the other défendants, 
as joint liiakers pf a promissory note to the bank for $3,000. The 
signatures of, the other makers were obtained by ïlague upon his 
agreement that the note should not be used unless it was also signed 
by one Whitmore, the président of the bank. Without obtaining such 
signature, Hague negotiated the note, and obtained the money thereon 
from the baiik. The défendants claimed that Hague's knowledge of 
his Owii représentations to his co-makers was imputable to the bank 
of which he was cashier. The court said : 

"In such a case the représentations of Hague to hls co-makers were not 
t>!nding on the bank, and hls knowledge of such représentations could not 
be imputed to tbe bank without vlolatlng rules of law well settled both 
upon prlnclple and authorlty. Innerarlty v. Bank, 139 Mass. 334, 1 N. E. 
282, 52 Am. Rep. 710; Mechem, Ag. |§ 723, 729; Frenkel v. Hudson (Ala.) 
2 South. 758, 60, Arû. Rep. 736; Wlckersham v. Zinc Co., 26 Am. Rep. 786. 
The case of Atlantic Ootton Mills v. Indian Orchard Mills, 147 Mass. 268, 
17 N. E. 496, 9 Am. St. Rep. 698, was referred to and much relied on by ap- 
pellants. The facts of that case clearly dlstingulsh It from the case at 
bar. It announces the doctrine that an agent's knowledge of hls own fraud 
Is to be Imputed to the principal In a transaction where the agent alone 
represents the principal. Thls is a dlstii)ction which seems to us less sub- 
stantial than technlcal, and we caiinot glve it our assent. The rule of law 
which imputes the knowledge of an agent to his principal, according to most 
of the authorides, is based upon the presumptlon that the agent will com- 
municate to his principal whatever he knows eoncerning the business he is 
transacting; and the exceptions to the rule, upon the contrary presumptlon,— 
that the agent wlU not communlcate to his principal hls knowledge of his 
own Independent frauds, commltted in the course of transacting the princi- 
pal's business, and that he wlll not communicate to hls principal his knowl- 
edge In a transaction where he Is interested on the opposite side. In a case 
where the presumptlon arises that an agent will not communicate his knowl^ 
edge to hls principal, or to another actlng for the principal, it would seem to 
be unreasonable to hold the principal responslble for the knowledge of the 
agent solely because the agent in the particular transaction appeared himself 
for the principal. The presumptlon would naturally be, in such a case, that 
he would fall to act upon such knowledge as the principal would act, just 
as he would fall to impart his knowledge in a case where another appeared 
for the principal." 

In the case of Atlantic Cotton Mills v. Indian Orchard Mills, 147 
Mass. 268, 17 N. E. 496, 9 Am. St. Rep. 698, which is criticised in the 
extract from the case last cited, one Gray was the treasurer of both the 
plaintifif and défendant companies, and for some time had been em- 
bezzling largely from each. To cover his défalcations in the plaintifif 
Company at an expected periodical examination, he had placed with 
its funds fraudulent checks of the défendant company, which he had 
drawn payable to the order of plaintifï company, to the amount of more 
than $200,000, and thèse were in possession of plaintifï company 
when the défalcations were discovered. Prior to that no oiïîcer of 
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eitber company, except Gray, knew anything of such checks. Plain- 
tiff sought to recover on them, as having received them innocently in 
payment of Gray's indebtedness to it through his défalcations. The 
court held that as no officer of the plaintifï, save Gray, had acted on 
its behalf in receiving the checks, the plaintifï was bound by Gray's 
knowledge of the fraudulent character of the checks, and could not 
recover. It also placed the décision on the stronger reason, deducible 
from the real character of the transaction, namely, that the placing 
of thèse checks by Gray among the funds of plaintiff was never intend- 
ed by Gray or any one as a payment of Gray's indebtedness to plain- 
tifï, nor as vesting the title to them in plaintifï, but only as a tempo- 
rary ruse, to hide Gray's défalcation for the time. The court added 
that, had Gray intended to pay his indebtedness to plaintifï by thus 
secretly transferring to it the property of a third person, the plaintifï 
could not adopt such intention of Gray without adopting the fraud. 
This is but holding that a principal cannot daim a positive benefit to 
himself from the fraudulent act of his agent. But suppose that Gray, 
by placing thèse fraudulent checks in plaintifï's funds during the ex- 
amination, had escaped the discovery of his défalcations at that time, 
and had immediately afterwards taken the same fraudulent checks and 
indorsed plaintifï's name upon them, and negotiated them and em- 
bezzled the proceeds, and défendant company had paid them before dis- 
covering their fraudulent character; no one connected with plaintifï 
company, except Gray, having had any knowledge of the existence of 
any such checks. Would the fact that Gray had, before negotiating 
them and embezzling their proceeds, placed them secretly among 
plaintifï's funds to hide his own frauds, render the plaintifï liable to the 
défendant for the amount of such fraudulent checks? Would the 
plaintifï in such case be any more responsible to défendant because of 
such secret placing of the checks by Gray in plaintifï's funds for his own 
purposes, and not for plaintifï's benefit, than if Gray as treasurer of de- 
fendant company had secretly made the fraudulent checks, and as treas- 
urer of plaintifï company had as secretly indorsed them, and negotiated 
them without ever putting them with plaintifï's funds? 

In the présent case, Hardinger, for his own purposes, and without 
the knowledge of any one else connected with the défendant bank, de- 
posited the proceeds of the sale of the cattle, as his own money, in 
défendant bank, and, while the facts remained wholly unknown to 
any one connected with the bank but himself, by his own act he with- 
drew the same money from the bank. As depositor, both in making 
and withdrawing the deposit, his interests were adversary to the 
bank. If he was engaged in .defrauding the complainant, the pre- 
sumption is that he would not disclose to the bank his fraud, or conx- 
plainant's interest in the fund, and the évidence of the actual fact 
corresponds to this presumption. The bank had no knowledge uf 
any interest of complainant in the fund, and was under no obligation 
to him. The complainant, by authorizing Hardinger to sell the cattle, 
authorized him to receive the money for them and to care for it. In 
caring for it, he placed it temporarily in défendant bank, but retained. 
as he properly might, the control over it, and afterwards resumed, as 
he had a right to, the possession of it. If it was a trust fund, Hardinger 
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•Was the complaînant's trustée. He might put it in a bank, and remove 
it at hiS discrétion to another bank, or put it in his pocket. 

3. But the money deposited by Hardinger in défendant bank was 
n6t, as a whole, nor as to any definite part of it, complainant's money, 
nor a trust fund of any kind. By the terms of the written agreement 
bétween them, complainant and Hardinger became partners in respect 
to the stock venture. Complainant, on his part, was to furnish the 
land to subsist the stock, and the nloney to buy the stock, the nominal 
title to which he was to retain. Hardinger, on his part, was to care 
for the stock, cultivate the land, and do or furnish ail labor. And 
the agreement was that, after first repaying the complainant ail the 
moneys he should so furnish, and interest thereon at 7 per cent., ail 
profits or losses were to be divided evenly between them. It was a 
not uncommon partnership venture. In respect to the sale of the 
cattle by Hardinger, it matters not that the nominal title to them 
stood in complainant, as he testified that he authorized Hardinger to 
sell them, so that Hardinger was not only complainant's authorized 
agent to make the sale, and incidentally to receive the proceeds, but 
as partner he had a property interest in such proceeds to the extent 
of one-half the profits, as the sale was for more than enough to pay 
cottiiilainant's advances and interest; and he had to keep and retain 
the entire proceeds of the sale, his obligation being to account to his 
partner, the complainant, and to pay him what sum he might be en- 
titled to on such accounting. The suggestion that Hardinger had no 
right to receive the draft and crédit slip, or anything but cash, in pay- 
ment for the cattle, deserves no considération. They were équivalent 
to cash, and complainant ratifies their acceptance by seeking to follow 
their proceeds. As Hardinger had a substantial interest as partner in 
the partnership fund, which was the proceeds of the sale of the cattle, 
and as such partner had the rightful possession of the whole of that 
fund, his dominion over the particular money constituting that fund 
was as full and complète as if no one else had any interest in it. If he 
appropriated the whole of it to his own use, he would not be guilty 
of embezzlement. State v. Kent, 22 Minn. 41, 21 Am. Rep. 764. If 
he refused to accoUnt for it, his copartner could not replevy or seize 
the particular money, but could only get a judgment or decree against 
him for the amount he might show himself entitled to. As Hardinger 
had rightful control over the money he received for the cattle, and a 
substantial interest in it, he might use it or deposit it as his own in aiiy 
bank ; and in case of such deposit, even if the banker knew that the 
money so deposited came from the sale of partnership assets, he would 
be charged with no duty in respect to other partners. It is needless 
to consider the fact that Hardinger's sale of cattle to Stryker for $5,500 
included cattle owned by Hardinger, and in which complainant neither 
had nor claims any interest, and which would further afïect the ac- 
counting in respect to the moneys which Hardinger received on the 
sale for the ciattle, but which would not increase his dominion, which 
as partner was complète, over the proceeds of the sale. 

The complainant has no equities against the défendant, and the de- 
cree appealed from is reversed, with costs, and the cause remanded, 
with directions to dismiss complainant's bill. 
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MeKEOHNEY et al. v. WEIR.* 

(Circuit Court of Appeals, Seventh Circuit October 7, 1902.) 

No. 898. 

1. FEDERAL AND StATE COURTS— PbiORITY OF JCRISDICTION— EpFECT OF STIP- 

ULATION. 

An agreement and stlp-ulation between the parties to a suit in a fédéral 
court involvlng the settlement of a partnershlp, in whlch it had granted 
a restralnlng order, and, pendlng a motion for a recelver, tliat the pro- 
ceedings should be stayed until the happening of a certain event, and 
until the parties agreed on the method of collecting and distributing the 
firm assets, dld not deprlve the court of its exclusive jurlsdictlon over the 
Bubject-matter or the parties, nor prevent it from exercising sueh jurisdlc- 
tion by the appointment of a recelver after the défendants had, in effect, 
repudiated the agreement by consenting to the appointment of a recelver 
by a State court on application of a thlrd person. 

2, Recbivkr for Partnkkship— Standikg of TniHD Persons to Oppose Ap- 

pointment. 

One not a party to a suit to settle a partnershlp, but who Joins in an 
agreement betvreen the parties '.ooking to a settlement of the matters 
In controversy out of court, and as a part of such agreement is to receive 
a certain sum from the firm assets vchen distributed, takes such right 
subject to the ca*rying out of the other provisions of the agreement, and 
has no standing to oppose the appointment of a recelver in the suit where 
he has himself taken action which renders a settlement as eontemplated 
by the agreement impossible. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

July 28, 1900, appellee, a citizen of Ohio, flled In the court below his bill 
against Jolm McKechney and John McKechney, Jr., cltizens of Illinois, for 
an aecounting, a temporary injunction, and the appointment of a recelver 
of the partnershlp property of the late firm of Weir, McKechney & Co., com- 
posed of complainant's testator and the défendants. Jnly 30, 1900, the court 
entered a temporary restraining order. August 29, 1900, the défendants an- 
swered. The same day, on complainant's motion for a temporary Injunction 
and the appointment of a recelver, the court refcrred the cause to a master 
"to take an aecounting between the parties and report the same, together 
with hls conclusions thereon, vs-ith ail convenient speed," continued the re- 
straining order in force until the further order of the court, and post- 
Doned the décision of the question of appointing a recelver. The only re- 
malning asset of the firm was a judgment for ,$500,000 against the city of 
Chicago, pending on appeal In the suprême court of Illinois. September 8, 
1900, the défendant John McKechney filed a eross-bill, to vs'hieh his vrife, 
Caroline L. McKechney, was made a party défendant, but she was not served 
with process nor did she appear. Between October, 1900, and February, 1901, 
varlous eredltors, by leave of court, filed Intervenlng pétitions, asking that 
thelr daims be adjudieated and paid before any distribution should be made 
to the partners. 

The record stood thus when on May 14, 1901, thèse parties and others en- 
tered Info a written agreement with respect to varions controversies between 
them. Mrs. McKechney agreed to dlsmiss certain suits pending in Ohio and 
to surrender certain stock in an Ohio corporation; and for this action on her 
part Mr. Welr, executor, agreed, among other things, to assign her ?75,000 
of his testator's share In the assets of Weir, McKechney & Co. This part 
of the contract and the provision relating to the disposition of the présent 
suit are in thèse words: "The affairs of Weir, McKechney & Co., a firm 

• Kehearing denled November 15, 1902. 
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composed of John McKechney, John McKechney, Jr., and said B^rederlc C. 
Weir, deceased, shall be adjusted and settled by flrst paying ont of the assets 
the debts of the firm qnd of the survlvlng partners incurred In connection 
wlth the affairs of the flrm, Includhig Its debts to L. 0. Weir individually 
upon three proinlssory notes, one for $5,000, dated March 17, 1899, and one 
for 12,500, dated March 22, 1899, and one for $2,000, dated April 15, 1899, 
and by then returning to each partner the amount to the crédit of his 
capital account. Ont of the share or interest of Frédéric 0. Weir under the 
partnershlp articles In the remalnder of such assets. If any, there shall be 
flrst paid to Caroline L. McKechney the sum of seventy-flve thousand 
($75,000) dollars, whlch sum is hereby asslgned, transferred, and set over 
to her ont of such remalnder of sald share or Interest by sald Levl C. Weir, 
executor, and the resldue of such share or interest to Levl O. Weir, exécuter. 
The shares or Interests of John McKechney and John McKechney, Jr., under 
sald partnershlp articles shall be pald to them respectively. The assets of 
the flrm shall be coilected and distrlbuted in a manner to be hereafter agreed 
upon by John McKechney, John McKechney, Jr., and Levl C. Weir, executor. 
The capital accounts of John McKechney and Frédéric O. Weir shall stand 
as shown by the books unless errors therein are agreed to by Judson Harmon 
and John S. Miller, who are hereby appolnted arbitrators for that purpose, 
whose joint and concurrent action shall be concluslve in determlnlng any 
claims for correction of sald capital accounts by either of said partners. 
An examina tion of said capital accounts shall be condueted by sald arbi- 
trators promptly and wlth ail convenlent speed, and ail the facts, data, and 
Information in the linowledge of the parties hereto shall be promptly sub- 
mltted to them. In case said arbitrators shall find that there are included 
In the crédits to the capital account of either of said partners any amounts 
which were obtained upon loans for whlch the obligations of the firm were 
given and whlch are still outstanding, the partner receivlng such crédit 
(and in the case of F. C. Weir, deceased, his sald executor) shall assume and 
pay the same, and hold said flrm harmless therefrom, or such crédit shall 
be charged oflf, as sald arbitrators shall détermine. The cross-bill of John 
McKechney flled in the suit of Leyi C. Weir, executor, against John Mc- 
Kechney and John McKechney, Jr., in the circuit court of the United States 
for the Northern district of Illinois, Northern division, shall be dismissed, 
and the proçeedings upon the biil shall be stayed until the suprême court 
of Illinois shall hâve rendered judgment in the case of Weir, McKechney 
& Company against the city of Chicago, therein pendlng, and until the 
method of coUecting and distributlng the assets shall be agreed upon, and a 
stipulation to that efCect shall be flled in said suit TJpon the settlement 
and adjustment of the affairs of sald partnershlp, the costs of said action 
shall be pald from the assets of said firm." 

May 25, 1901, Mr. Weir, executor, and the Messrs. McKechney, by their 
solicltors, slgned the foUowlng stipulation: "It is stipulated that the said 
cross-blU of John McKechney shall be dismissed, wlthout cost, ail costs 
havlng been pald. It Is further stipulated by the parties that the proçeed- 
ings upon the said original bill of complaint of Levl C. Weir, executor as 
aforesaid, shall be stayed until the suprême court of Illinois shall hâve ren- 
dered judgment In the case of Weir, McKechney & Company against the 
clty of Chicago, therein pendlng, upon the appeal of said city of Chicago 
from the judgment of the appellate court for the Fîrst district of Illinois 
aftirming the judgment of the circuit court of Cook county in the case of 
Weir, McKechney & Company vs. The City of Chicago, and until the method 
of coUecting and distributlng the assets shall be agreed upon." 

February 5, 1902, Mrs. McKechney flled In the circuit court of Cook county, 
111., a bill against her husband and son and Mr. Weir, executor, asking the 
appolntment of a receiver for the property of Weir, McKechney & Co. The 
only Interest she had In the flrm's affairs that was exhibited by the bill 
was based on the foregolng contract of May 14, 1901. Her husband and son 
Immediately appeared and consented to the appointment of a receiver, and 
her husband was appolnted. Mr. Weir, executor, had no notice of the pro- 
ceeding, and, so far as the record shows, has never been served. 

April 7, 1902, Mr. Weir, executor, by a.supplemental bill flled herein, laid 
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this situation before the court below, and moved for the appointment of a 
receiver. From an order appointing a Mr. Garnett this appeal is prosecuted. 
The suprême court of Illinois bas not disposed of the flrm's case agalnst the 
City of Chicago. Mr. Weir, executor, and the Messrs. McKechney hâve not 
agreed upon the manner in which the assets of the firm shall be collected 
and distrlbuted. As no question Is made but that some court should appoint 
a receiver, the allégations of the various pleadings and affldavits In that 
regard are immaterial hère. 

John S. Miller and Noble B. Judah, for appellants. 
Lawrence Maxwell, Jr., and Charles H. Aldrich, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, having stated the case thus, delivered the 
opinion of the court. 

Prior to May 14, 1901, the fédéral circuit court had full jurisdic- 
tion of the subject-matter of, and parties to, the original bill. An 
order had then been entered restraining the défendants from selling 
or in any way disposing of the assets of the firm. A motion for the 
appointment of a receiver was pending. That court, therefore, had 
absolute control of the whole matter, free from the interférence of 
any other court. Farmers' Loan & Trust Co. v. L,ake St. El. R. Co., 
177 U. S. SI, 20 Sup. Ct. 564, 44 L. Ed. 667. And the sole question is 
whether the contract and stipulation of May, 1901, deprived that court 
of the rightful power to act as it did upon appellee's supplemental bill 
and motion. Counsel for appellants are entirely right in saying that 
a suit is under the control of the parties, and that a court has no juris- 
diction to be upheld, from imagined considérations of dignity or other 
motive, against a binding stipulation, and the case is to be scanned 
exclusively from that point of view. 

What was the situation of the Messrs. McKechney on May 14, 
1901 ? They were défendants to the original bill, — under a restraining 
order. A motion was pending to hâve the assets of the fîrm collected 
and distrlbuted by a receiver. The parties were willing to avoid that 
expense if possible. So they agreed, — to what? "The assets of the 
firm shall be collected and distrlbuted in a manner to be hereafter 
agreed upon." And "proceedings upon the bill shall be stayed until 
the suprême court of Illinois shall hâve rendered judgment in the 
case of Weir, McKechney & Co. against the city of Chicago, therein 
pending, and until the method of collecting and distributing the assets 
shall be agreed upon." With respect to the control and disposition 
of the assets, a matter then pending in the court below, the parties 
agreed to agrée; that is, they agreed to nothing. But they thereby 
expressed their désire and intention to endeavor to reach an adjust- 
ment later. So they entered into an armistice. They agreed to 
suspend hostilities until the îupreme court of Illinois should dispose 
of their case and until they should unité upon a method of distributing 
the proceeds. In determining the scope of this time limit, it must not 
be forgotten tliat the évident purpose of the parties was to see if they 
could not reach a complète settlement. The only remaining asset was 
the judgment against Chicago. But that fact would not prevent the 
appointment of a receiver immediately. There might well be pressing 
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occasion for the appointment of a receiver long before a décision could 
be had. There ijaight be urgent demanda for money to use in that 
litigation or in defending the firm against claims of creditors, and the 
parties might be unable or unwilling to raise it. And a motion for 
the appointment of a receiver was pending when the agreement of 
May I4.th was made. There would be no immédiate need of a re- 
ceiver, if the parties would proceed with their negotiations and take 
care of emergencies as they arose. The principal tMng, therefore, was 
their agreement tô strive in good faith to efîect a settlement. The 
time limit of the stay was not until the suprême court of Illinois 
should act, but until the suprême court should act and until the 
parties should reach an agreement. The clause respecting action by 
the suprême court was coupled with another that evidenced the dom- 
inant purpose of the parties, and the whole clearly contemplated that 
the wait for the suprême court should be conditioned upon the parties 
proceeding honestly and successfuUy to a mutually satisfactory con- 
clusion. And if they did not, and if emergencies arose, what was in- 
tended? The agreement to agrée could not be specifically enforced. 
It neither dismissed the suit nor furnished a basis therefor. It did 
not even suspend the restraining order, for Mr. Weir only consented 
that the Messrs. McKechney might act with respect to the assets in 
such a manner as he might thereafter agrée to. It only stayed the dé- 
termination of the application for a receiver and the hearing on the 
merits until the parties found out whether they could close their re- 
maining différences without the court's aid. If they could not, the 
armistice was at an end: If either refused or incapacitated himself 
to try, the stay was broken, and the other was at liberty to proceed in 
the court below as if no attempt at settlement had been made. Now, 
the Messrs. McKechney, by appearing in the state circuit court and 
consenting to the appointment of a receiver, abandoned the controUing 
object of the ttuce, repudiated their agreement to negotiate with Mr. 
Weir untrammeled, and placed, so far as they could, the manner of 
coliecting and distributing the assets in the control of the state court. 
And this is true independently of the question whether they incited 
Mrs. McKechney to apply to the state court for the appointment of a 
receiver. 

The court below was of the opinion, in which we concur, that the 
proceedings in the state court were coUusive. On the basis that Mrs. 
McKechney allowed herself to be used as a cloak to mask the pur- 
poses of hér husband and son, her appeal falls with theirs. 

But, collusion aside, Mrs. McKechney has no standing. Mr. Weir 
did not give her an unconditional obligation to pay $75,000. He as- 
signed her an interest in the subject-matter of a pending suit, with 
référence to the handling of which the very instrument that gave 
her her interest made certain provisions. She could not count on 
thèse provisions otherwise than as Mr. Weir made tbem. To hâve 
prevented him from taking up and pressing the motion for a receiver 
which was pending in the fédéral circuit court when she bought into 
the suit, it was incumbent upon her to sh,ow that he had bound himself 
not to do sOj and that such agreement was in force. There was no 
direct engageaient with her on the subject. She could not take the 
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benefits of Mr. Weir's stipulation with her husband and son vvitliout 
its burdens. 

There is no basis for the daim that Mrs. McKechney, on account of 
her citizenship in Illinois, could not apply to the fédéral court for pro- 
tection of her dépendent interests and vvas compelled to resort to the 
State court. Ex parte Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. 
Ed. 689. 

The contention that Mr. Weir could avail himself of the facts ex- 
hibited in his supplemental bill only as a défense to the proceedings 
in the state court is without merit. The fédéral circuit court had the 
right to décide for itself whether its original jurisdiction had been lost. 

The intervening creditors hâve been permitted to file briefs in 
support of their position that, after their pétitions had been filed, 
the original parties could not dismiss the suit without their consent. 
In view of the conclusions already reached, it is needless to décide 
that question. 

The order appealed from is affirmed. 



UNITED STATES ex rel. KILPATRICK et al. r OAPDEVIELI.E et al. 

(CSrcuit Court of Appeals, Fifth Circuit November 25, 1902.) 

No 1,157. 

1. Fedehal Codkts— Enforcing Judoments against City— Eppect op State 
Statute. 

Act La. No. 5, Ex. Sess. 1870, which prohibits the granting of a man 
damus for the collection of judgments against the city of New Orléans, 
Is not blnding upon the fédéral courts, wbich dérive their power to 
enforce their judgments in such cases by mandamus from section 14 
of the fédéral judiclary act of 1789, now Rev. St. § 716 [U. S. Comp. 
St. 1901, p. 580]. 

S. CiTiES— Crbation of Indebtkdnkss— New Orléans Drainage Warrants. 
Under Act La. No. 16 of 1876, authorizing the clty of New Orléans to 
pnrchase the drainage plant and franchises of the Mississippi Gulf 
Ship Company, and to pay for the same In drainage warrants, payable 
exclusively out of drainage assessments, warrants so issued did not 
create a uew Indebtedness, since they covered not only the price of the 
property, but a settlement of an existing indebtedness of the city to the 
préviens owners upon assessments theretofore made against it as the 
owner of streets and other public property, which had been reduced to 
Judgments; and holders of the warrants are entitled to enforce collection 
of such assessments for their benefit. 

8. Same— AuTHORiTY to Levt Spécial Tax. 

The authority given by the Louisiana drainage acts of 1858, 1859, 
1861, and 1871 to malie spécial assessments against the city of New 
Orléans, as owner of the streets and public grounds, for the cost of 
drainage work, necessarily carried with it, in the absence of express 
provision otherwise, authority for the levy of a spécial tax by the city 
to discharge the indebtedness created, in addition to the regular levy 
authorized for gênerai municipal purposes. 
McCormiclî, Circuit Judge, dissenting. 

T 1. Enforcement of Judgment against municipallty by mandamus, see note 
to Holt Co. V. National Life Ins. Co. of Montpelier, Vt, 25 C. C. A. 475. 
13. See Municipal Corporations, vol. 36, Cent. Dig. §§ 2040, 2043. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

By Act No. 165 o( 1858, amended by Act No. 191 of 1859 and Act No. 57 
of 186]j certain drainage districts were ,establislied covering certain territory 
witliin ttie city of New Orléans. Tlie cçst of tlie work was Imposed on ail 
the lands wlthln the several districts. Assessments were made agalnst prl- 
vate owners, and against the city as quasi owner of the streets and other 
public places, by the boards of the several districts prior to 1871. In that 
year the législature, by Act No. 30, transferred the iwwers and duties of 
the boards to the Mississippi Gulf Shlp Canal Company. Subséquent to this 
transfer the administration of the city made further assessments under au- 
thority of Act No. 30. AU of thèse assessments were reduced to judgment be- 
tween the years 1861 and 1872. They constituted the fund ont of which the 
Canal Company was to be paid for the drainage work requlred to be done 
under, said Act No. 30. By Act No. 16 of 1S76, approved February 24th, 
the city of New Orléans was authorized to purchase the drainage plant and 
franchises of the canal company, and to discharge the price in drainage 
Nvarrants, payable excluslvely out of drainage assessments. Pursuant to this 
authority, the city, on the 7th of June, 1876, made the purchase, and issued 
$300,000 of warrants In payment of the price. The Jackson warrants in- 
volved in this suit are part of that issue. Jackson intervened in the suit of 
Warner v. City of New Orléans, No. 12,350 on the docket of the circuit court, 
which was brought on part of the same class of warrants by the complainant 
in his own interest and that of others slmilarly situated, and recovered a de- 
crèe against the city for the amount of thèse warrants, payable out of drain- 
age assessments, as follows: 

"TJnited States Circuit Court, Eastern District of Louisiana. 
"John G. Warner et als. v. Olty of New Orléans. No. 12,350. 
"This cause came on to be further heard at the présent term upon the 
intervention of James Jackson, the proofs and master's reports as heretofore 
conflrmed by the court, and was argued by counsel for the respective parties. 
Thereupon, In considération thereof, it was ordered, adjudged, and decreed 
a;s follows: First. That the court flnds in accordance with the reports of 
the master, and decrees that the défendant is chargèable wlth and owes 
drainage taxes assessed against It upon the area of the streets, squares, and 
public places wlthln the several drainage districts of the city of New Or- 
léans under the provisions of the acts of the législature of the state of 
Louisiana, a» set forth in the original and amended blll of complaint, to the 
amount of one million eight hundred and fifty-three thousand and three 
hundred and thirty-six and os/ioo dollars ($1,850,336.52); that défendant is 
indebted In said sum to the drainage fund established by the decree in this 
cause of December 5, 1898, as a trust fund for the beneflt of the complainant 
and ail of the holders of drainage warrants, including the Intervener, James 
Jackson, similar to those of complainant, who hâve established their claims 
before the magter; that said fund so due by the défendant is more than 
sufflclent in amount to pay ail the drainage warrants issued by défendant 
under authority of the act of the législature of the state of Louisiana No. 
16, of February 24, 1876, in principal and interest; and that the intervener, 
James Jackson, is entitled to an absolute judgment against the défendant for 
the sum of forty-flve thousand dollars, wlth 8 per cent, per annum interest 
thereon from June 6, 1876, unttl paid, as found by the master in his several 
reports whieb hâve been heretofore conflrmed. Second. It is therefore or- 
dered, adjudged, and decreed that the said James Jackson do hâve and re- 
cover absolute Judgment against the défendant, the city of New Orléans, 
for the sum of forty-flve thousand dollars, with eight per cent, per annum 
interest thereon from June 6, 1876, until paid, with ail costs of suit, and that 
he hâve exécution therefor against the défendant as in cases of suits at 
common law in actions of assumpsit, according to the rules in equlty estab- 
lished by the suprême court. It is further ordered that A. 6. Brice, Esq., 
master, be allowed a feé of one thousand dollars, to be taxed against the 
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défendant as part of the costs in the cause. Thus done and signed In open 
court at New Orléans, La., on this the fourteenth day of June, A. D. 1901. 
"[Signed] Charles Parlange, U. S. Judge." 

Execution Issued on the decree June 26, 1901, and was returned nuUa bona 
July 29, 1901. On the Ist of Febniary, 1902, the pétition for a mandamus in 
this case for the levy of a tax to pay said decree was filed in the circuit 
court. The answer flled by the mayor and councilmen of the city denied ail 
the allégations of the pétition as to the rendition of the decree, the issuance 
of an exécution and the return of the marshal thereon, but substantially con- 
tains only two défenses: (1) That Act No. 5, Ex. Sess. 1870, affords the only 
remedy to which relators can resort for the collection of their judgment, and 
that said act prohibits the granting of a mandamus for Its collection. This 
act provides that judgments shall be registered with the comptroller of the 
city, and paid in the order of registry. (2) That at the présent time the city 
has no unexercised power of taxation, the présent rate authorized by law 
being 22 mills on the dollar, which has been levied. 

The évidence in the case, as set out in the bill of exceptions taken to the 
charge of the court below, is undisputed and without conflict It appears 
from the stipulation signed by the attorney of the city that the following 
drainage taxes against the city hâve been assessed: Assessment in the First 
drainage district, dated September 12, 1861, and reduced to judgment March 
11, 1863, $223,110.60; in the Second district, assessment dated March 11, 1861, 
and reduced to judgment November 11, 1868, $199,997.17; in the Third dis- 
trict, assessment dated March 30, 1872, $207,441.46; in the Fourth district, 
assessment dated November 8, 1872, and reduced to judgment March 13, 
1873, $69,956.77 Thèse assessments, as appears from the findings of the 
master, and by the court in the decree in favor of Jackson, amounted, 
in principal and statutory interest, to $1,850,336.52, at the date of the decree. 
It appears that when the drainage plan or scheme was put in opération 
by the Acts of 1858, 1859, and 1861, which authorized the assessments to 
be made, Act No. 164 of 1856, which limited the rate of taxation to 1% per 
cent, for ail purposes, was in force, and continued in force up to 1870; that 
this rate of V/2 per cent, was levied each year up to 1870, except for the 
years 1862 and 1863, in which years only 1 per cent, was assessed, leaving 
an unused taxing power of one-half of 1 per cent. In each year. It appears 
that from 1870 to 1872 the full limit of the taxing power was used, but by 
Act No. 73 of 1872, § 15, p. 127, the city was authorized to levy — "First, 
a city debt tax, based on a detailed estimate of the sinking fund and interest 
falling due; second, a tax for current city expenses, Including police, and 
exclusive of interest and schools. This tax shall in no year exceed one and 
one-fourth per centum." It appears from said comptroUer's report that under 
said Act No. 73 for the year 1873 the rate allowed for city expenses and police 
was 12.50 mills; the tax levied for expenses was 7.51 mills; the tax levied 
for poUce was 3.20 mills, and the unused taxing power for said year was 
equal to 1.79 of a mill on the dollar. The suprême court of the state, however, 
seems to hâve found that the unused taxing power for this year was 2% 
mills. See State v. City of New Orléans, 37 La. Ann. p. 13. This was 
based on 10 mills levy for city expenses and police. In 1874 the tax for 
city expenses was 6.08 mills; the tax for city police was 4.45 mills. This 
left the city an unused taxing power of XV4 mills for the year 1874. In 1875 
the tax for city expenses was 5.1 mills; the tax for police was 4.95. This 
left the city an unused taxing power of nearly 2% mills for the year 1875. 

Thèse facts were not disputed in the court below, but the court ref used to 
instruct the jury to flnd for the relators, and directed a verdict in favor of 
respondents, to which relators duly excepted. The case cornes hère upon 
the whole record on the following assignments of error: 

"(1) At the conclusion of the trial and before the jury retired, the relators 
submitted the following request: 'Now, at the conclusion of the trial in this 
cause, and before the jury had retired, come the relators, by their attorney, 
and request the court, upon ail the évidence adduced in the cause, to direct 
the jury to flnd a verdict in their favor,' — which charge the court refused 



S12 118 FEDSRAL ÇSPORTËR. 

to glTe." dbhereupon the respondents submltted the followîng request; "Now, 
at the conclusion of the trial in thls cause, and before the jury had retired, 
corne respondents, by their attorney, and request the court, upon ail the 
évidence adduced In the cause, to direct the jury to find a verdict in their 
favor,'— which charge the court gave as requested, Kelators aver that the 
court erred In refusing to give the charge requested by them as aforesald, 
and in giving the charge prayed for by the respondents; the ruling of the 
court being contrary to the undisputed évidence and the law applicable 
thereto. (2) The court erred in holding that the relators were not entitled 
to the levy of a tax to pay the amount of their judgment. (3) It appearing 
ïrom the undisputed évidence that the judgment of relators was based on 
an extraordinery indebtedness of the city of New Orléans, to wit, assess- 
ments agalnst the city of New Orléans, as quasi owner of the streets, 
squares, and other public places, for the cost of a local improvement, which 
the city could hâve incurred only by authority of the Spécial Laws of the 
State of Louisiana of 1858, 1859, and 1861 and 1871, under which said as- 
sessments were made, the court erred in holding that relators were not en- 
titled to the levy of a spécial tax to pay said judgment. (4) Xhe court 
erred in ruling that the indebtedness on which relators' judgment was based 
was created by the agreement of June 7, 1876, by which the city of New 
Orléans aequlred the property and franchises of the Mississippi & Mexican 
Gulf Ship Canal Company for $300,000 in drainage warrants, payable out 
of drainage assessments, and that sueh indebtedness is subject to the limita- 
tion on the rate of taxation contalned in Act No. 30 of the législature of 
Louisiana approved March 6, 1876; and that the indebtedness so created 
was not an extraordinary indebtedness, for which the law allows a spécial 
tax by necessary Implication. (5) It appearing from the undisputed évidence 
that the city of New Orléans was Indebted to the drainage fund for drain- 
age assessments made in 1861 and 1872 on the streets, squares, and other 
public places, In amount more than suiflcient to pay the sum due relators 
on their judgment, and that the city still possesses unused taxing power of 
5 mills for each of the years 1862 and 1863, and unused taxing power of 21/2 
mills for each of the years 1872, 1873, 1874, and 1875, the court erred in 
not directing the jury to find for relators, and in refusing to order the 
exercise of thls reserved taxing power to an extent sufflcient to pay relators' 
judgment. (6) The court erred in holding that the limitations on the taxing 
power of the city of New Orléans apply to its indebtedness for drainage as- 
sessments on Its streets, squares, and other public places for the local im- 
provements authorized by the Acts of 1858, 1859, and 1861, and by Act No. 
30 of 1871. The court erred in holding that Act No. 5, Ex. Sess. 1870, opérâtes 
as a bar to relators' right to resort to a mandamus to enforce the payment 
of their judgment" 

R. De Gray, John D. Rouse, and Wm. Grant, for plaintiffs in 
error. 
Frank B. Thomas, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

After stating the facts as above, PARDEE, Circuit Judge, deUv- 
ered the opinion of the court. 

In directing a verdict for the défendants in error, the presiding 
judge assigned no spécifie reàsons. The défense insisted upon in 
the court below, and now in this court, is based upon two proposi- 
tions: First, that Act No. 5 of the Extra Session of the Louisi- 
ana Législature in 1870 afïords the only remedy to which the plain- 
tififs in error can resort for the enforcement of their decree, and 
said act prohibits the granting of a mandamus for the collection of 
judgmeilts against the city of New Orléans ; and, second, that since 
June 7, 1876. when it is claimed the debt now merged in the Jackson 
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decree was contracted, up to the présent time, the city has had no 
unexerctsed power of taxation, and that the présent rate authorized 
by law is twenty-two (22) mills on the dollar, ail of which has been 
levied. Act No. 5 of the législature of Louisiana of 1870 ought not 
to be permitted to defeat the relator's right to a mandamus, be- 
cause, as held by the . suprême court of the state in Marchand v. 
City of New Orléans, 37 La. Ann. 13, said act is not always con- 
trolling in the state courts, while the jurisdiction of the fédéral 
courts to issue writs of mandamus to enforce judgments is not de- 
rived from the state law, but ex necessitate, and from the fourteenth 
section of the judiciary act of 1789, now section 716 of the Revised 
Statutes of the United States [U. S. Comp. St. 1901, p. 580]. See 
Riggs V. Johnson Co., 6 Wall. 166, 18 L. Ed. 768 ; Bath Co. v. Amy, 
13 Wall. 244, 20 L,. Ed. 539; Rosenbaum v. Bauer, 120 U. S. 450, 7 
Sup. Ct. 633, 30 L. Ed. 743. Also, see Railroad Co. v. Hart, 114 
U. S. 654, 66r, et seq., 5 Sup. Ct. 1127, 29 L. Ed. 226. We do not 
understand that the défendants in error claim that since the drainage 
assessments were levied the authorized maximum limit of taxation 
on the part of the city of New Orléans has always been reached. 
In fact, the proof shows that in the years 1873, 1874, and 1875 the 
full limit was not reached. The contention that the debt of the 
city of New Orléans which the relator is now seeking to enforce 
originated in 1876 on the issuance of the drainage warrants to Van 
Norden, and not prior thereto, when the assessments for drainage 
were levied, is in direct conflict with the terms of the decree rendered 
in favor of Jackson, and also, with the opinion of the suprême court 
of the United States in City of New Orléans v. Warner, 175 U. S. 
120, 144, 20 Sup. Ct. 44, 54, 44 L. Ed. 96, from which we quote as 
follows : 

"The act of 1876 did not so much authorize an Increase of the city's debt 
as a diversion of the warrants to the purchase of the drainage plant, instead 
of a payment to the transférée for work done. We think the amendment 
should receive a construction commensurate with the object intended to be 
accomplislied, namely, the drainage of the city, whether such drainage were 
carried out by Van Norden or by the cirv itself, and that it should not be 
Ilmited to such warrants as were to be issued for the work. The debt for 
the assessments had already been incurred and put in judgment, and the 
amendment was intended to recognize the existence of such debt, and to 
provide that the warrants issued in payment of the same should not be 
treafed as within the scope of the amendment. Beyond this, however, thèse 
warrants were to be issued not only in payment of the drainage plant, but 
in settlement of Van Norden's claims against the city for damages connected 
with the failure of the city to carry out its contract with the canal company 
and Van Norden, which, in view of the fact that the drainage plant had been 
purchased by him for $50,000, may be assumed to hâve been the greater part 
of the considération. Indeed, it is open to serious considération whether the 
réservation of drainage warrants in the constitutional ainendment of 1874 
was necessary, in view of the fact that the assessments had already been 
redueed to judgments against the city and the property owners, and that 
the further issue of drainage warrants was rather in the nature of the 
payment of a debt already incurred than the création of a new obligation." 

From this statement of the case it clearly appears that the answer 
of the défendants présents no sufficient reason why the mandamus 
prayed for should not issue, and that the same might well hâve been 
restricted to a gênerai déniai to put the relators on proof. 
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The plaîntiffs in error hâve specifically assigned as errors many 
possible rulings of the court below necessitating a judgment as di- 
rected, but we think the third assignment, to wit : 

"Itappearing from the undisputed évidence that the judgment of relators 
was based on an extraordinary Indebtedness of the clty of New Orléans, to 
wlt, assessments against the dty of New Orléans, as quasi owner of the 
streets, squares, and other public, places, for the cost of a local improvement, 
whlGh the city could hâve Incurred only by authority of the Spécial Laws 
of the State of Loulsiana of 1$58, 1859, and 1861, and 1871, under whlch 
said assessments were màdé, thé court erred In holding that relators were 
not entitléd to the levy of a, spedai tax to pay said judgment," 

— Covers the case, and is well taken. The assessments for drainage 
against the city of New Orléans provided for by the drainage laws of 
1858, 1859, and 1861 authorized an extraordinary indebtedness of the 
city, and, as neither those laws, nor any subséquent prior to 1876, when 
Tackson's warrants were issued, made any express provision for the 
payment of the indebtedness so authorized, it is properly and neces- 
sarily tobe implied that the législature intended to authorize the city 
of New Orléans, as occasion might require, to levy a spécial tax to 
discharge the indebtedness authorized. This view of the case is fully 
supported by City of Quincy v. U. S., 113 U. S. 332, 5 Sup. Ct. 544, 28 
L. Ed. looi, and adjudged cases there cited. We quote: 

"On behalf of the city it is contended that when thèse bonds were issued 
the act of 1863 prohibited any annual levy of taxes 'to pay the debts and 
meet the gênerai expenses of the city' in excess of flfty cents on each 
one hundrèd dollars of the assessed value of its real and personal property. 
To this it may be replied, as was done In City of Quincy v. Coolie, 107 
U. S. 549, 2 Sup. Ct. 614, 27 L. Ed. 549, in référence to simllar language in 
tiie orginal charter of the city, that the act of 1863 related to debts and 
expenses incurred for ordinary municipal purposes, and not to Indebtedness 
arlslng from railroad subscrlptions, the authority to make which is not im- 
plied from any gênerai grant of municipal power, but must be expressly 
conferred by statute. When the législature in 1869 legalized and confirme^ 
what the clty council had previously done touching the subscription to the 
stock of the Mississippi and Missouri River Air Line Railroad Company, 
and. thereby authorized bonds In payment thereof to be issued, it could not 
hâve been contemplated that indebtedness thus created would be met by 
such taxation as was permltted for ordinary municipal purposes. In giving 
authority to Incur obligations for such extraordinary indebtedness, the 
législature did not restrict its corporate authorities tô the limit of taxation 
provided for ordinary debts' and expenses. In Association v. Topeka, 20 
Wall. 655, 660, 22 L. Ed. 455, the court, after observing that the validity 
of a contract, Which can only be fulfilled by a resort to taxation, dépends 
on the power to lèvy the tax for that purpose, said: 'It is, therefore, to be 
inferred that, when the législature of the state authorizes a county or city 
to contracta debt by bond; it Intends to authorize it to levy such taxes as 
are necessary to pay the debt, unless there is in the act itself, or in some 
gênerai statute, a limitation upon the power of taxation, which repels such 
an inference.' So, In TJ. S. v. City of New Orléans, 98 U. S. 381, 393. 25 
L. Ed. 225: 'When authority to borrow money or incur an obligation in order 
to exécute a public work is conferred upon a municipal corporation, the 
power to levy a tax for its payment or the discharge of the obligation ac- 
companies it; and this, too, without any spécial mention that such power 
is granted. This arises from the f act that such corporations seidom possess 
— ^so seidom, indeed, as to be exceptional— any means to discharge theSr 
pecuniary obligations except by taxation.' The same question arose in Rails 
Co. Ct. V. tr. S., 105 U. S. 733, 735, 26 L. Ed. 1220, where it was said: 'It 
must be consîdered as settled in this court that, when authority is granted 
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by the législative branch of the govemment to a munlclpalîty, or a subdi- 
vision of a State, to contract an extraordinary debt by the issue of negotiable 
securlties, the power to levy taxes sufficient to meet at maturity the obliga- 
tions to be incurred is conclusively Implied, unless the law whieh confers 
the authority, or some gênerai law in force at the time, clearly manifests a 
contrary législative intention.' Again: 'If vi^hat the law requires to be 
donc can only be done through taxation, then taxation is authorized to the 
extent that may be needed, unless it is otherwise expressly declared. The 
power to tax in such cases is not an implied power, but a duty growin^ out 
of the power to contract. The one power is as much express as the other.' 
See, also, Parkersburg v. Brown, 106 U. S. 487, 501, 27 L. Ed. 23S." 

The undisputed évidence shows that the city of New Orléans is 
indebted to the drainage fund for drainage assessments made in 
i86i and subsequently on the streets, squares, and other pubHc 
places in an amount sufficient to pay the relator's judgment, and that 
the city of New Orléans still possesses unused taxing power of 5 
mills for each of the years 1862 and 1863, and 1.79 of a mill for the 
year 1873, i>4 miUs for the year 1874, and 2i/^ mills for the year 
1879, ^1^ o^ which could be used for the payment of relators' judg- 
ment. Thèse facts are made the basis of the fifth assignment of 
error, and appeal strongly in favor of relief to the relators ; but we 
do not think it necessary to rule thereon, as maintaining the third 
assignment of error will give the relators plenary relief. 

The judgment of the circuit court is reversed, and the cause re- 
manded, with instructions to grant a new trial. 

McCORMiCK, Circuit Judge, dissents. 



TEXAS & p. RY. CO. v. REAGAN et al. 

(Circuit Court of Appeals, Fifth Circuit. December 2, 1902.) 

No. 1,178. 

1 Dépositions de Bene Esse— Use at TriaI/— Absence ce Witnbsses— Pkoof. 
Rev. St. § 865 [U. S. Comp. St 1901, p. 663], providing that unless it 
appears that a wituess is dead or gone out of the United States or to a 
greater distance than 100 jailes from where the court is sitting, hls dépo- 
sition shall not be used in the cause, does not prevent the use of the 
déposition of a wltness in a fédéral court sitting in Texas, which was 
taken at the witness' place of résidence in Minnesota, without proof that 
the witness was not within 100 miles of the court, since it would be pre- 
sumed that he continued to réside where he was at the time the déposi- 
tion was taken. 

2. Masteb and Servant— Injurier to Servant — Railkoad Fireman — Con- 
TKiBnTOBY Négligence. 

Where, in an action for the death of a railroad fireman occurring in a 
collision, défendant charged that plaintifE's deceased was guilty of con- 
tributory négligence in failing to give the engineer on bis engine a proper 
signal, and that such failure caused the collision, deceased was thereby 
charged with affirmative négligence, and the burden of proof thereof was 
on the défendant. 



ir 1. See Dépositions, vol. 16, Cent Dig. §5 247, 250. 
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In "pràr to tfi'e Circuit Court of the United States for the Northern 
District of Texas. 

Mrs. M. M. Eeagan brought this suit, for herself as wldo-w and lier minor 
children^ for damage caused by the killing of her husband, Martin Eengan, a 
âreman in the employ of the Texas & Pacific Railway Company, who was 
killed in a wreck on said railway alleged to àave been caused by the négli- 
gence of one Priée, an engineer handliug the engine on which Reagan was 
firing. Two freight trains had orders to meet and pass at Hetz. The west- 
bound train had arrived at Hetz, and was golng in on the slde track. The 
east-bound train came in wlthoùt belng under control, and ran into the rear 
cars of the west-bound train bef ore it was ofl the main track. In this collision 
Reagan, who was flreman on the east-bound train, was killed. 

The défendant, by amended answer, pleaded the contributory négligence of 
Reagan, as foùows: "That the deceased, husband of the plalntiff, was guilty 
of contributory négligence which proxlmately contributed to the death, and 
without 'Which It would not hâve occurred, in this: The train which was 
meeting the train on which he was flrlng and the one run into was on his 
side of the engine, and it was his duty to receive signais from such train or 
its crew, and give them to the engineer. He gave the engineer on his engine 
a signal to go on after the two engIneS had passed each other. Acting and 
relying on this signal as belng correct and proper, the engineer, Price, went 
on, and the two trains ran together or collided." 

On the trial the plaintifCs ofCered in évidence to support their case the dépo- 
sition of M- J. Daily, which had been taken at Pt. Worth, Tex., in December, 
1901, de bene esse. The witness was golng beyond the jurlsdiction of the 
court To the reading of this déposition by the plaintifCs in évidence the de- 
fendant objected for the reason that It was taken de bene esse, and some 
time before the trial, and the plaintifCs had not and did not show to the court 
that the said witness M. J. Daily was not, at the time his déposition was 
offered in évidence, within 100 miles of the court where the trial was beinç 
had, and no reason was shown why he could not be produced in court to testify 
orally; which objection the court overruled, and the déposition was by the 
plaintifCs read in évidence; to ail of which the défendant excepted, and ten- 
dered a blll of exceptions, which wag signed and made a part of the record. 
The plaintifCs' attorney stated that he did not know where the witness Daily 
was then, and J. W. Ward, sûperlntendent of the Rio Grande Division of the 
Texas & Pacific Railway, stated: "I do not know whether I can place M. J. 
Daily or nOt. . At the time of this accident he llved at Big Springs. I don't 
know when he went from there to Two Harbors, Minn." The court remarked: 
"If It be shown that at the time the déposition was taken he lived in Minne- 
sota I will overrule the objection. The court mies that it is not necessary to 
show afflrmatively that the witness does not live within 100 miles of the 
court." The déposition showed that the déponent resided at Two Harbors, 
Minn., and that at the time of taking he was temporarily in Ft. Worth, Tex., 
on his road to Needles, Cal.; further, that by occupation he was a locomotive 
flreman who : had not in the past conflned his work to any one railroad, but 
had traveled aboUt; also, on the trial, there was évidence ofCered by the 
railway company tending to prove the défense of contributory négligence. 
The bill of exceptions does net show that the plaintifC ofCered any évidence 
dlrectly tending to show that at the time of the accident the deceased, 
Reagan, was exercislng due care. 

In his charge tp the jury the court, among other things, charged as follows: 
"The burden of provlng the deceased was guilty of contributory négligence 
rests upon the défendant, and unless the défendant bas shown by a pré- 
pondérance or greater welght of évidence that the deceased was guilty of 
négligence which contributed tf) the injury resulting in his death then the 
défendant would fail on Its plea of contributory négligence," — to which charge 
the défendant excepted in open court before the jury left the box. From an 
adverse judgment the défendant below sues out this writ of error. 

T. J. Freeman and B. G. Bidwell, for plaintiff in error. 
S. H. Cowan, for défendants in error. 
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Before PARDEE and SHELBY, Circuit Jiidges, and BOAR- 
MAN, District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
first assignment of error is based on the admission in évidence of 
Daily's déposition taken de bene esse. The objection was that at the 
time of offering the plaintiff did not show that the witness was not 
within 100 miles of the place where the court was held, or, if within the 
ICO miles, was unable to attend. The statute authorizing the taking of 
dépositions de bene esse provides as follows : 

"But unless it appears to the satisfaction of the court that the witness is 
then dead, or gone out of the TJnited States, or to a greater distance than oue 
hundred miles from the place where the court is sitting, or that, by reason 
of âge, sickness, ftodily inflrmity, or imprisonment, he is unable to travel and 
appear at court, such déposition sball not be used in the cause. Rev. St. 
§ 865 [U. S. Comp. St. 1901, p. 663]." 

As far back as Insurance Co. v. Southgate, 5 Pet. 604, 8 L. Ed. 
243, it was held that where the witness resided over 100 miles from 
the court at the time of taking the déposition the inhibition of the 
statute did not apply, the witness being considered beyond a com-" 
pulsory attendance. 

In Whitford v. Clark Ce, 119 U. S. 522, 7 Sup. Ct. 306, 30 L. Ed. 
500, the suprême court cite Insurance Co. v. Southgate, supra, with 
approval, and lay down the rule as follows: 

"It thus appears to hâve been established at a very early date that déposi- 
tions taken de bene esse could not be used in any case at the trial if the 
présence of the witness himself was actually attainable, and the party offer- 
ing the déposition knew it or ought to hâve known it. If the witness lives 
more than one hundred miles from the place of trial, no subpœna need be 
issued to secure his compulsory attendance. So, too, If he lived more than 
one hundred miles away when hIs déposition was taken it will be presumed 
that he contlnued to live there at the time of the trial, and no further proof 
on that subject need be furnlshed by the party offering the déposition, unless 
this presumption shall be overcome by proof from the other side." 

When Daily's déposition was taken he lived at Two Harbors, 
Minn., more than 100 miles from the court. There was no presump- 
tion nor proof that he had since come within 100 miles of the court. 

The second assignment of error complains of the charge of the trial 
judge to the efifect that the burden of proving that the deceased was 
guilty of contributory négligence was upon the défendant. 

If there is error in this charge, then it seems clear that the défend- 
ant below should hâve asked for an instructed verdict, because the 
issue of contributory négligence was in the case, and there was no évi- 
dence in the case to show that the deceased was not guilty of con- 
tributory négligence or even in the exercise of due care. 

Counsel for the plaintifiF in error conceded the gênerai rule in the 
United States courts that the burden of proof in cases involving con- 
tributory négligence to be as given by the judge in this case, but he 
claims that there are exceptions to the rule just as well established. 
He cites Railroad Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 
L. Ed. 1I36, which furnishes no exception to the rule, but correctly 
holds that the burden of proving direct négligence on the part of the 
118 P.— 52 
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railroad cpmpany's employés was upon the plaintiff. He aiso cites 
Corcoran v. Railroad Ce, 133 Mass. 507; Riley v. Railroad Co., 135 
Mass. 292; Railway Co. v. Crowder, 63 Tex. 502; Id., 76 Tex. 499, 
13 S. W. 381; McCray v. Railway Co., 89 Tex. 168, 34 S. W. 95; 
Railway Co. v. Murphy, 46 Tex. 356, 26 Am. Rep. 272 ; and Railway 
Co. V. H,ester, 72 Tex. 40, 11 S. W. 1041. 

An examination of thèse cases will show that, in the particular 
case then in hand, it was held . that an employé seeking to recover 
damages against the railway company was required to prove that at 
the time of the injury he was in the exercise of due care ; and in rela- 
tion to this it may "be noticed that in Riley v. Railroad Ce, supra, 
it was held that the plaintifï could be excused from proving that the 
deceased was in the exercise of due care where death was instanta- 
neous. The rule declared in Railway Co. v. Murphy, supra, is : 

"It !s often stated that the plaintiff must show that the Injury was caused 
by the négligence of the défendant, without any fault or négligence on his 
part. It would be more correct, it is thought, to say that the plaintiff must 
show that the Injury of whlch he complains was produced by the négligent 
aets of the défendant, under such clrcumstances as did not develop any négli- 
gence on his part, contributlng to his injury. In the absence of proof, his 
négligence would not be presumed." 

However the rule may be with regard to proving due care, we are 
of opinion that in this case the spécifie contributory négligence which 
was charged to hâve proximately contributed to the death of the de- 
ceased, and without which it would not hâve occurred, was active 
négligence, to wjt, in giving a wrong signal. This issue was pre- 
sented by the défendant, and it was not to be expected, nor perhaps 
possible in the nature of things, that the plaintifï could prove a néga- 
tive for the deceased whpse death was instantaneous. We think there 
can be no doubt that, under the circumstances and pleadings in this 
case, the charge complained of was in ail respects correct. 

The judgment of the circuit court is afîîrmed. 



EBNEE et al. y. ZIMMERLT. 
(Circuit Court of Appeals, Ninth Circuit. October 6, 1902.) 

No. 796. 

1. DlSMISSAL WITHOUT PREJUDICE— DISCRETION OF CODHT. 

The proprlety of permitting a plaintiff to dismiss his bill without 
préjudice is a matter withln the discrétion of the court, which discré- 
tion is to bé exercised with référence to the rights of both parties. 

8. Bame— AppEAt— Absbkce of Evidbncï:. 

Alaska Code dv. Proc. S 378, provldes that where it is determined that 
plaintiff is entltled to no part of the relief demanded, on account of a 
failure of proof, the dismissal of his action may be without préjudice. 
Beld, that where an action was so dlsmissed without préjudice for a 
failure of proW, and on appeal none of the évidence was contained in the 
record, the clMult court of appeals could not say that the dismissal with- 
out préjudice was an abuse of the court's discrétion. 

Appeal from the District Court of the United States for the District 
of Alaska. 
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Robt. A. Friedrich, R. W. Jennings, and T. J. Donohoe, for appel- 
lants. 
J. F. Maloney, W. E. Crews, and Maloney & Cobb, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. Tlie complainant, in lier bill of com- 
plaint, alleged, aniong other things, that she was the owner of 22,333 
shares of the capital stock of the Windham Bay Gold Mining Com- 
pany, a corporation; that she delivered the said shares of stock to 
William M. Ebner, one of the défendants herein, with the request 
that he should sell the same in the Eastern markets ; that Ebner sold 
the stock for about the sum of $13,000; that of said sum there was 
paid into the treasury of the corporation the sum of $10,000, without 
considération ; that certain false représentations vvere made to her by 
Ebner, whereby she was induced to accept from him the sum of 
$1,000 for said stock. The prayer is for judgment for the fuU amount 
realized by Ebner for the sale of the stock, less the sum of $1,000. 
In the answer of Ebner it is alleged that one A. S. Lovett was the 
authorized agent of the plaintifif to sell said stock; that Lovett sold 
the stock to him for $1,000. The answer of the corporation dénies 
the allégations of the complaint. The case was tried upon thèse is- 
sues. The court, although the suit was considered to be in equity, 
in the nature of an accounting, at the request of plaintifï called a jury, 
and submitted certain questions for détermination, — among others, 
the following: 

"(6) Did the said Arthur S. Lovett sell the said stock in eontroversy to 
the said William M. Ebner? If yea, when, and for what priée? Answer. 
Yes; Oct. 31, 1898, for one thousand ($1,000) dollars. (7) If you answer that 
said stock was sold by said Lovett to said Ebner, has the purchase price 
therefor been paid, and, if yea, wlien and to whom? Answer. Yes; one- 
half to A. S. Lovett, October 31, 1898, and the remaining one-half to Mrs. 
A. S. Lovett, on April 4, 1899." 

The fîndings of the jury were filed May 15, 1901. The défendants 
moved the court to make and enter its findings and conclusions of law 
in accordance with the findings of the jury, and to enter a decree dis- 
missing the bill. This motion was denied by the court. But the 
court, at the request of défendants, did make certain spécifie findings, 
— among others, as follows : 

"The court finds that the évidence in the case, ail considered, does not 
establish the fact that Anna L. Zimmerly on the 31st of October, 1898, trans- 
ferred and delivered said stock to the défendant William M. Ebner for a 
considération of one thousand dollars, or any other considération; * * * 
that the évidence, taken as a whole, is insufficient to establish the fact that 
William M. Ebner became the owner of the stock in question on the 31st 
day of October, 1898, or at any other time." 

On May 21, 1901, the plaintifï moved to dismiss the suit without 
préjudice to a new action. This motion was also denied by the court. 
On May 28th the court considered the motion of the plaintifï, pre- 
viously made, to set aside the findings of the jury, and the court being 
of opinion — 

"That the findings of the said jury are not sustained by the weight of the 
évidence," and that "the matters set forth and stated in the plaintifC's com- 
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plaint are not supported by sufflcient évidence, and that there is a fallure 
oï proof in that behalf on the part of the plaintiff, It is therefore ordered, 
adjudged, and decreed that the plaintlH's said bill of complaint be, and is, 
dismlsSed; that the plaintiff pay ail the costs of said action, and that the 
défendant may hâve exécution against the said plaintiff for his costs in this 
behalf expended; that the said complaint is dismissed wlthout préjudice, 
and plaintiff may bring a new action in this behalf if she so elect" 

No part of the évidence submitted to the jury is contained in the 
record. There is but one assignment of error. It reads as follows : 

"The court erred in its decree of dismlssal in so much and in so far only 
as said decree was for a dismlssal 'wlthout préjudice.' This suit was heard 
on complaint, answer, reply, and évidence, and the addition to the decree of 
pei-mission to bring another suit was error." 

The propriety of permitting a plaintilï to dismiss his bill is a matter 
within the discrétion of the court, which discrétion is to be exercised 
with référence to the rights of both parties. Under the English chan- 
cery practice in equity cases, the rule was not to allow the plaintiff, 
after a decree was rendered establishing the rights of the défendant, to 
dismiss his bill without the consent of the défendant. But the plaintiff 
had the right to dismiss his bill if the défendant was left in the same 
position as he would hâve stood if the suit had not been instituted. 
Daniell, Ch. Prac. 793; Cooper v. Lewis, 2 Phil. Ch. 181. This gên- 
erai rule is referred to with approval in Chicago & A. R. Co. v. Union 
Rolling Mill Co., 109 U. S. 702, 713, 3 Sup. Ct. 594, 27 L. Ed. io8r, 
and a large number of authorities, both English and American, are 
there cited. This gênerai rule is again discussed in Pullman's Palace 
Car Co. V. Central Transp. Co., 171 U. S. 138, 145, 18 Sup. Ct. 808, 43 
L. Ed. 108, wherein the Pullman Company, complainant in the orig- 
inal suit, insisted that it had the right to dismiss the suit at its own 
costs before any decree was obtained therein, and the court said ; 

"Leave to dlsmlss a bill is not granted where, beyond the incidental an- 
noyance of a second litigation upon the subject-matter, such action would 
be manifestly prejudicial to the défendant." 

After referring to Chicago & A. R. Co. v. Union Rolling Mill Co., 
supra, and other authorities, the court said : 

"From thèse cases we gather that there must be some plain, légal préju- 
dice to défendant, to authorize a déniai of the motion to discontinue. Such 
préjudice must be other than the mère prospect of future litigation, rendered 
possible by the discontinuance. If the défendants hâve acquired some 
rights whleh might be lost or rendered less efficient by the discontinuance, 
then the court. In the exercise of a Sound discrétion, may deny the applica- 
tion. Stevens v. The Railroads (C. 0.) 4 Fed. 97, 105. Unless there is an 
obvions violation of a fundamental rule of a court of equity, or an abuse 
of discrétion of the court, the décision of a motion for leave to discontinue 
wUl not be revlewed hère." 

In the présent case the court acted under the provisions of section 
378 of the Alaska Code of Civil Procédure, which reads as follows : 

"Whenever upon the trial it is determined that the plaintiff Is not entitled 
to the relief claimed, or any part thereof , a judgment shall be glven dismlss- 
Ing the action, and such judgment shall hâve the effect to bar another action 
for the same cause or any part thereof, unless such détermination be ou 
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account of a fallure of proof on the part of the plaintiff, in which case the 
court may, on motion of sucli plaintiff. give such judgment witiiout préju- 
dice to anotlier action by the plaintiff for the same cause or any part 
therecf." 31 Stat. 396. 

This section is taken from the Oregon Code (section 403). Under 
its provisions the question at issue hère is left to the sound discrétion 
of the court in ail cases like the présent, where there is "a failure of 
proof on the part of the plaintiff," and in such cases this court will not 
review the discrétion of the court unless it clearly appears that it has 
been abused. As no évidence submitted at the trial is contained in 
the record, it cannot be claimed that the court abused ;ts discrétion 
in the pr émises. 

The decree of the district court is afErmed, virith costs. 



JBSSE T). CARR LAND & LIVE STOCK CO. v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit October 6, 1902.) 

No. 734. 

1. P0BLIC Lands— Land Office— Substitdte fob Desteoyed Records— Ad- 
mission IN Evidence— Cbrtifioate. 

Where the records of a local land office are burned, and a bools Is 
prepared by the commlssioner of the gênerai land offlc« as a subatitute 
for the original tract book thus destroyed, and is transmitted by him in 
the regular course of hls officiai duty to the register and receivor of the 
local office for use in disposlng of the public lands in that district, the 
book is an officiai book, and Is admissible in évidence as such, and 
does not hâve to be certified by the commissioner, as provided by 
Eev. St. §§ 891, 2409 [U. S. Oomp. St 1901, pp. 672, 1557}, for admission 
in évidence of copies of records, books, or papers from hls office. 

S. Same— Evidence— Tbact 3ook. 

The tract book of a local land office is prima facie évidence that the 
lands therein shown to be public lands are such. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon, 

Chickering & Gregory, J. C. Moreland, and C. A. Cogswell, for 
appellant. 

John H. Hall, U. S. Atty. 

Before GILBERT, Circuit Judge, and HAWLEY and DE HA- 
VEN, District Judges. . 

DE HAVEN, District Judge. This suit was instituted by the 
United States, under the provisions of the act of February 25, 1885. 
entitled "An act to prevent unlawful occupancy of the public lands " 
23 Stat. p. 321 [U. S. Comp. St. 1901, p. 1524]. The bill of com- 
plamt allèges that défendant constructed and maintains a fence, which, 
virith natural barriers, incloses about 84,335 acres of the public lands 
of the United States, situate in the states of Oregon and CaHfornia, 
and particularly described, to which, when such inclosure was con- 
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struçted, défendant had ànd "has no claim or color of title whatever, 
or any asserted right thereto, by or under any claim made in good 
faith with a view to entry thereof" under the laws of the United 
States. The bill was filed in the circuit court of the United States 
for the district of Oregon, and prays for an injunction and for a 
summary destruction of such fence. The défendant in its answer dé- 
nies that "any inclosure made by the défendant incloses lands describ- 
ed in the bill of complaint or any portion thereof, or that said lands 
are the lands of the United States, or that this défendant has no claim 
or interest therein." The complainant introduced évidence at the 
trial in support of the allégations of the bill of complaint. The de- 
fendant declined to oflfer any évidence, and a decree was entered 
in favor of the United States for the relief prayed for in the bill. 
From this decree the défendant has appealed to this court. 

1. The appellant insists that the évidence shows that the fence de- 
scribed in the bill formed, in connection with a division fence net 
referred to therein, two separate inclosures, one of which is wholly 
within the state of California ; and it is claimed that the circuit court 
of Oregon had no jurisdiction to decree the destruction of that por- 
tion of the fence used in making the inclosure situate in California. 
In answer to this contention it will be sufficient to say that whether 
the land described in the bill was so fenced as to constitute two sep- 
arate inclosures, or only one gênerai inclosure, which for the con- 
venience of appicUant in separating stock was divided by a fence hav- 
ing gâtes and openings therein, was a question of fact; and we can- 
not sayy from the évidence appearing in the record, that the court 
erred in finding that there was only one inclosure, which included 
ail of the lands described in the bill. 

2. The gfbund upon which the appellant most strongly relies for 
a reversai of the decree appealed from is that the court erred in re- 
fusing to strike out the évidence of the witness Brattain. This wit- 
ness was register of the United States land office at Lakeview, Or., 
and he was the only person who testified that the land described in 
the complaint, situate in the state of Oregon, was vacant public land 
of the United States, and his testimony was based wholly upon 
knowledge derived from a book which he had before him at the time 
of giving his évidence. This book was a tract book in use in the 
United States land office at Lakeview, Or., and purported to show 
what portions of the land of the varions townships named therein is 
public land of the United States. It appears that the records of the 
United States land office at Lakeview were ' destroyed by fîre, and 
the book in question was subsequently prepared under the direc- 
tion of the commissioner of the gênerai land office as a substitute 
for the original tract book thus destroyed, and was transmuted 
by him in the regular course of his officiai duty to the register and 
receiver of the local land office for use in disposing of the public 
lands in that district. It is not disputed that duplicates of ail entries 
made in the local land offices of the United States, and a copy of the 
record showing what action has been taken thereon at each office, 
are required to be forwarded to the gênerai land office, and from such 
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data a duplicate of the original tract book in use in any local office 
can be made at any time. This particular book which the witness 
had before him was not, however, certified by the commissioner of the 
gênerai land office to be a correct copy of any record or paper on 
file in his office, and upon this ground the appellant insists that the 
witness should not hâve been allowed to read therefrom. To sup- 
port this contention appellant relies upon section 891 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 672], which provides: 

"Copies of any records, books, or papers in the gênerai land office, au 
thentieated by the seal and certified by the commissioner thereof, or, when 
his office is vacant, by the principal clerk, shall be évidence equally with the 
originals thereof. * * *" 

And also upon section 2469 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 1557], which is as follows: 

"The commissioner of the gênerai land office shall cause to be prepared, 
and shall certify, under the seal of the office, such copies of records, books. 
and papers on file in his office, as may be applied for, to be used In évidence 
in courts of justice." 

Thèse sections do not in our opinion afifect the question hère pre- 
sented. The book from which the witness testified, and which was 
in effect received in évidence, was in our opinion an officiai book, 
and admissible as such. As before stated, it was made under the 
direction of the commissioner of the gênerai land office. That officer 
had before him ail of the data necessary for its préparation, and it was 
his officiai duty to see that, as prepared, it was a true copy of the 
records of his office. The presumption is that this duty was prop- 
erly performed, and it was not necessary for him to attach to the 
book a certificate of its correctness in order to justify its use by the 
officers of the local land office and make it admissible in évidence 
as an officiai book. Its character as such was sufficiently established 
by proof that it was in use as a tract book in the local land office, 
that it was made under the direction of the commissioner of the gên- 
erai land office, and had been transmitted by him to the register and 
receiver for their officiai use. Belk v. Meagher, 104 U. S. 279, 26 
L. Ed. 735, sustains this conclusion. In that case, under the ruHng 
of the trial court, a book used in the office of the county recorder 
was received in évidence for the purpose of proving the location of 
the mining claim, tide to which was in controversy. It was urged in 
tlie suprême court that the book was not properly authenticated, and 
for that reason not admissible in évidence. In passing upon that 
question, the court said : 

"It was one of the books of record kept in the proper office, and trans- 
mitted as such from one officer to another. The original recording appears 
to hâve been in a temporary book, and, at a very eai-ly date in the history 
of the county, transcribed by the deputy recorder, under the gênerai super- 
vision of his principal, into the book which bas slnce been recognized as 
part of the public records of the office. It was sufficiently shown that the 
original book had been lest or destroyed. This we thlnk enough to justify 
the use of the présent book In its place. Havlng been recognized as part 
of the officiai records of the county almost from the time of the organizatlpn 
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of civil goTernment In the territory, it would be dangerous to exclude It now 
without any proof of fraud or mlstake." 

It may be stated in conclusion that the book, being an officiai 
tract book, was prima facie évidence that the lands therein shown 
to be public lands were in fact such. Galt v. Galloway, 4 Pet. 332, 
7 L. Ed. 876; Bly V. U. S., 4 Dill. 464, Fed. Cas. No. 1,581. 

3. The appellant's motion to strike from the bîll of costs the amount 
claimed by the appellee for mileage and fées of certain witnesses, who 
came from without the state and more than 100 miles from the 
place of trial, was properly denied. U. S. v. Sanborn (C. C.) 28 Fed. 
299. 

There is nothing in the record which entitles the appellant to a re- 
versai or modification of the decree appealed from. Decree affirmed. 



WESTERVELT et al. v. LIBKARY BUREAU. 

(Carcuit Court of Appeals, First Circuit November 13, 1902.) 

N0.435. 

1 Bquitt Pt-BADiNa— OvERKUiraa OF Plea— RiGHT TO Answbb nNDKB Rtoeb. 

Under the décisions of the suprême court, applying equity rule 34, 

although it ]s not In terms construed or explalned, the rule applies to a 

défendant desirlng to answer after an issue of fact, Joined ou a plea, ùas 

been determiued agalnst him. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
See 1 14 Fed. 487. 

Thomas A. Connolly, for appellants. 
Nathan Heard, for appellee. 

Before PUTNAM, Circuit Judge, and BROWN and LOWELL, 
District Judges. 

PUTNAM, J. This îs a bill in equity, alleging an infringement 
of letters patent for an invention. The bill being in the common 
form, it was> of course, subject to an answer setting up the varions 
usùal défenses to such suits. The respondent, however, pleaded prior- 
ity of invention, by the person named in the plea. A replication was 
duly filed and an issue of fact was tried by the court, and decided in 
favpr of the complainants. Thereupon the défendant filed an answer, 
setting up numerous défenses, The answer was filed without leave 
of court first obtaîned therefor. Thereupon the complainants moved 
that it be stricken from the files. This motion was overruled, and 
an order made that the "answer be allowed to stand pursuant to 
equity rulessij and 34," Of course, the order had the same effect 
by rétroaction as though the answer had been filed by spécial leave. 
Subsequently, the complainants, insisting that the court was not jus- 
tified in its refusai to strike out the answer, failed to file any replica- 
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don or to take other action, and the bill was thereupon dismissed, 
the dismissal being expressed as pursuant to equity rule (^. The 
complainants appealed to us. 

According to the ordinary equity practice, after a plea to the merits 
is disproved on an issue of fact, the respondent can set up no further 
défense, and a decree will be made against him. Adams, Eq. (8th 
Ed.) *342. Of course, this does not deprive a complainant of his 
right to insist on an answer so far as he may désire to obtain dis- 
covery thereby. In view of the libéral rules by virtue of which equity 
ordinarily adjusts itself to meet unexpected contingencies, it may well 
be supposed that, even under the ordinary practice, and independently 
of any gênerai orders, chancery might relieve a respondent, and per- 
mit him to answer, when justice shows clearly that such leave should 
be granted; although we find no instance thereof. However, it is 
not necessary to détermine this particular proposition, because the 
practice in this respect, so far as the fédéral courts are concerned, 
is governed by the rules already referred to. Rule 33 provides that 
if, on an issue, a plea is determined for the défendant, it shall avail 
him only as far as in law and equity it ought to avail him. In this 
case the respondent set up what was a complète bar to the bill, and 
what would hâve entitled him to a decree if the issue had been de- 
cided in his favor. Rule 34, after making provision for costs, which 
we need not explain, directs that, "upon the overruling of any plea 
or demurrer, the défendant shall be assigned to answer the bill or so 
much thereof as is covered by the plea or demurrer." 

In the strict language of equity practice, overruling a plea relates 
only to an overruling on the argument of a demurrer, or something 
else involving mère questions of law ; while, if an issue of fact is 
made, the plea is ordinarily said to be sustained or disproved. Rule 
34, as originally adopted in 1822, appeared as rule 20, 7 Wheat. x. 
Apparently, its only purpose then was to prohibit another plea, or a 
demurrer following a plea. It was re-enacted in 1842 (i How. lii), 
and there brought into its présent form. 

I Bâtes, Fed. Eq. Proc. 1901, p. 360. affirms that rule 33 has changed 
the practice of the fédéral courts from the old chancery practice ; 
but this rule relates only to instances where the complainant has haz- 
arded his case on an issue raised by a plea, and has lost. The author 
proceeds, at page 361, to discuss the efifect of falsifying a plea, and 
he gives the English chancery practice without any référence to rule 
34. In this connection he makes no référence to the décisions of 
the suprême court, which we must accept as décisive of the con- 
struction of this rule. Therefore we can give no weight to his dis- 
cussion, so far as the question now before us is concerned. 

It is true that rule 34 uses the expression "in point of law or fact" 
in connection with its fîrst sentence, relative to costs; but we find 
in it nothing which clearly requires us to hold that it authorized one 
issue of fact to be tried after another. It, however, is capable of a 
broad construction; and, although we fail to find anything in any 
opinion of the suprême court in explanation of its purpose, or of the 
amendments made in 1842, yet we are compelled to accept the action 
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of that court itiFarley v. Kittson, 120 U. S. 303, 318, 7 Sup. Ct. 534, 
30 L. Ed. 684, and in Dalzell v. Manufacturing Co., 149 U. S. 31 5^ 
326, 327, 13 Sup. Ct. 886, 37 L. Ed. 749, as conclusively sustaining 
the or der of the circuit court now appealed against. 

The attèmptèd explanations by the complainants of thèse décisions 
are in no wây satisfactory ; especially their suggestion that the judg- 
ments entered by thé suprême court in the cases cited were so en- 
tered because, possibly, the complainants desired discovery, so that, 
therefore, they were entered on their f equest. Neither can the com- 
plainants dérive any help from Kennedy v. Creswell, loi U. S. 641, 
25 L. Ed. 1075, which they urge on us so strongly, because that case 
originated in the courts of the District of Columbia, to which the 
equity rules of the suprême court do not apply. The discussion in 
that opinion is with référence to the ordinary equity practice, and with- 
out any allusion to rule 34. It is plain beyond argument that in the 
two cases abpve cited the suprême court, without hésitation, although, 
it is true, without explanation, interpreted rule 34 as the circuit court 
interpreted it, 

The decree of the circuit court is afiSrmed, and the costs of appeal 
are awarded to the appellee. 



JUDD et al. V. NEW YOKK & T. S. S. 00. 
(Circuit Court of Appeals, Thlrd Circuit. October 18, 1902.) 

No. 18. 

Pétition for Rehearing. Grânted. 
For former opinion, see 117 Fed. 206. 

PER CURIAM. It is, this i8th day of October, 1902, ordered 
that the said pétition for a rehearing of this cause upon points cov- 
ered by the assignments of error other than the first be granted, and 
the court will hereafter fix a time when the same may be heard. 
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PEERLESS RUBBER MFG. CO. V. WHITE. 
(Circuit Court of Appeals, Tliird Circuit. September 22, 1902.) 

No. 16. 

1. Patents— infringement—Packing. 

The White patent, No. 337,100, for a packing consisting of a tiibular, 
praetically nonelastic core, capable of being bent or flattened, covered 
witli an elastic material, described in claim 2 as a tubular lead core 
encased in a tube of rubber, requires, to accomplish the purposes of ttie 
invention as set forth in the spécification, that the core should extend 
through the entire length of the inclosing tube of rubber; and it is not 
infringed by the use of a tubular lead dowel, only two inches in length, 
to unité the ends of a tubular rubber or other elastic packing to form a 
gasket. 

Acheson, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Ernest Hopkinson and Livingston Gififord, for appellant. 
Marshall A. Christy, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. This îs an appeal from a final de- 
cree of the circuit court for the western district of Pennsylvania (m 
Fed. 190), finding infringement by the Peerless Rubber Manufacturing 
Company, the appellant, of letters patent of the United States No. 
337,100, granted to WiUiam White, Jr., the appellee, and dated March 

2, 1886. The patent in suit is for "Improvements in Packings" and 
contains two claims, both of which are alleged to hâve been infringed. 
The description of the patent is as follows : 

"This invention bas relation to packings for pistons, valves, pipes, and for 
other uses to which packings are usually or may be applied, and bas for its 
object the provision of a novel form of packing which shall possess ail the 
requisites of an air-tight, fluid-tight, or llquid-tight seal, and which shall be 
susceptible of being fltted snngly into ail positions or seats and of retaining 
its shape and position. The value of both lead and india-rubber as packing 
materials is wéll understood and appreciated, and thèse materials hâve been 
combined in varions ways for the purpose of making packings for vapors 
and liquids. My purpose is to employ thèse materials or their substantial 
équivalents under novel conditions and to better advantage than they hâve 
been heretofore used. My object in employing the lead is to provide a filling 
material or core which may be bent, flattened, or compressed into shapes 
corresponding to the seat or recess into which the packing is to be fltted, 
while I use the rubber as a covering or casing, and distinctly and speciflcally 
as a seal, which will be forced and held in place by the lead core. My in- 
vention as distinguished from other packings composed of the same materials 
conslsts, essentially, of a core made of lead or other material which may be 
bent or compressed, and which Is praetically non-elastic, such core being in 
the form of a tube, so that it may be readily flattened or spread, and a cover- 
ing or casing of rubber or other elastic material possessing qualltiesi which 
especially adapt it to use as a close and effective seal. The core and casing 
may be formed into a ring, or they may be of any desired shape, according 
to the spécifie use to which the packing Is to be put. In the accompanying 
drawings, Figure 1 Is a sectlonal view of a packing-ring; and Fig. 2, a side 
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vlew of a foTm, whlch may be bent to any requlred shape. A désignâtes the 
lead core, of any sultable dimensions, but of tubular form; and B is the 
tubular casing, whlch conslsts of india-rubber— pref erably pure rubber. When 
the packlng is manufactured ta the ring shape shown in Flg. 1, the ring will 
be unbroken, so as to avoid seams. A packing made In conformity with mj 
Invention possesses obvions advantages. It may be packed or placed In posi- 
tions for whlch other or elastlc packings are not adapted and where a 
perfectly-tight packing is requlred. When subjected to the pressure of 
gland sections or caps, the lead core Is spreacl or flattened, and thus caused 
to conform to the shape or surface upon or against whlch it rests whlle the 
rubber Is closely pressed upon the joints, where It remains, held permanently 
and tlghtly In place by the core." 

The daims are as follows : 

"1. As a new article of manufacture, a packing conslsting, essentlally, of a 
tubular practically non-elastie core, capable o being ben' or flattened and a 
casing or covering Oi elastlc materiaJ adaptée to constltuie a seal, substan- 
tially as descrlbed. 

"2. As a new article of manufacture, a packing consistlng of a tubular lead 
core Incased In a tube of rubber, substantlally as descrlbed." 

The foUowing drawings accompany the spécification: 




CS'ts» 




The alleged infringing device is made under and pursuant to letters 
patent of the United States No. 462,278, granted to Edward L. P'erry, 
for "Improvements in Steam-Joint" packing, and dated Noveniber 3, 
1891. The description is as follows: 

"Figure 1 of the drawings represents a vlew of my improved steam-joint 
packing prevlous to the ends being connected together by the tubular coupllng. 
Flg. 2 represents a plan vleiv, partly In section, showlng the two ends of the 
packing connected together: Flg. 3, a cross-section through the packing; Fig. 

4, a slmliar vlew showlng the packing and coupUng-tUbe compressed; Fig. 

5, a detailed vlew in perspective of the coupling-tube. The présent invention 
has relation to that class of steam-packing or gaskets for hand-holes, man- 
holes, eyllnder-heads, and In other places where a packing of this description 
would be found useful; and It conslsts in a packing constructed substantlally 
as shown in the drawings, and herelnafter descrlbed and claimed. In the 
accompanylng drawings, A represents the outer covering, of rubber compound 
or other sultable elastlc materlal, and B the core of cotton-duck or other well- 
known woven fabrics wound in layers to form the core of the desired size. 
Tt l8 necessary for the more perfect construction of the packing and to render 
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It snflBciently strong to resist the pressure of the steatn and prevent blowlng 
out to form tàe eore of a woven fabrlc whicli possesses tlie requisUe strength 
and durability for the purpose intended. The packiug above described may 
be round, oval, square, or of any other preferred shape in cross-section, and 
any diameter as found most désirable, such changes coming within ordinary 
mechanical skill, and I therefore reserve the right to malie them without de- 
parting from the principle of my invention. In order to secure the compres- 
sion of the paclîing more readily, the core B is ninde hollow, which also pro- 
vides means for attaching the ends of the hollow coupling-tube C to join the 
two ends of the packing together, after which the joint thus made is covered 
with a pièce of suitable material. The coupling-tnbe is preferably of métal, 
but other material may be used, and It is made hollow to enable it to be com- 
pressed with the packing. Although it is considered materially advantageous 
to bave the coupling in the form of a hollow tube, a solid coupling may be 
used, but possibly not with as good results." 

The claim of this patent is as follows: 

"A steam-joint packing consisting of a hollow core of cotton-diick or other 
woven fabric, a covering of elastic material, and a coupling the ends of which 
enter the ends of the packing, substantially as and for the purpose specifled." 

The drawings of the Perry patent are as follows; 
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It i&'not contended that the appellant's packing, aside from the em- 
ployment of the lead coupling tube, constitutes any invasion of the 
rights of the appellee under the patent in suit. The appellant's tubing 
not only js essentially différent in construction and function from that 
of the appellee, but was well known to the public for years before 
application was made for the patent in suit. Prior to the hearing in 
the court below counsel stipulated as follows : 

"It Is hereby stipulated and agreed, as matter of record In this case, for 
use on the final or other hearing thereof, that prior to December 17, 1883, 
rubber-Insertion tubing — that is, tubing composed of adherlng layers of rub- 
ber, and of duck, cotton cloth or Uke flbrous material, the outer layer of said 
tubing being rubbér — has been publicly used by a number of steam fltters 
and englneers In the City of New Haven, Conu., as gaskets or packing, for 
packing manholes and handholes of boUers and steam-pipe connections." 

Hence it is évident that, aside from the tubular lead couplings em- 
ployed or furnished by the appellant for the purpose of joining the 
ends of its packing to form a gasket, the appellant had fuU right to 
make, use and sell such packing for steam joints, pistons, valves, 
pipes, and other similar uses, and cannot be held an infringer on ac- 
count of the exercise of that right. But it is contended that the ap- 
pellant's lead coupling tube is a lead core within the scope of the claims 
of the patent in suit, and that the appellant, in making, using or sell- 
ing it in connection with its rubber and cotton-duck packing, violated 
both of the claims, in that it together with the portion of the tubing 
in which it is inserted, and to the extent to which it is so inserted, is, 
first, a "tubular practically non-elastic core capable of being bent or 
flattened and a casing os covering of elastic material adapted to consti- 
tute a seal, substantially as described," and, secondly, a "tubular lead 
core incased in a tube of rubber, substantially as described." In or- 
der to détermine the weight, if any, to which this contention is entitled, 
we proceed in the first place to ascertain the essential éléments and 
principle of the invention covered by the patent in suit. The patentée 
did not seek to secure a monopoly of each and every combination of 
lead and rubber which might be used for packings or gaskets, but only 
the combination of those materials or their équivalents in a certain 
form and disposition described and claimed in the patent. He says : 

"The value of both lead and India-rubber as packing materials is well 
understood and âppreciated, and thèse materials hâve been combined in 
varions ways for the. purpose of making packings for vapors and liquida. 
My purpose is to employ thèse materials or their substantlal équivalents under 
novel conditions and to better advantage than they bave been heretofore 
used." 

He then states his object in employing lead and rubber and the 
essence of his invention as follows : 

"My object In employing the lead is to provide a fllUng material or core 
whiclî may be bent, flattened, or compressed Into shapes correspondlng to the 
seat or recess into which the packing is to be fitted, while I use the rubber 
as a covering or casing, and distinctly and specifically as a seal, which will 
be forced and held in place by the lead core. My invention as distinguished 
from other packings composed of the same materials consists, essentially, of 
a core made of lead or other material which may be bent or compressed, and 
which is practically non-elastic, such core being in the form of a tube, so that 
it may be readily flattened or spread, and a covering or casing of rubber or 
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other elastlc material possessing qualitles whlch especially adapt It to use as 
a close and effective seal." 

He further says : 

"When subjeeted to the pressure of gland sections or caps, the lead core is 
spread or flattened, and thus caused to conform to the shape or surface upon 
or against which It rests while the rubber is closely pressed upon the joints, 
where it remains, held permanently and tightly in place by the core." 

Careful examination of the entire spécification has satisfied us that 
the claims read in the lig'ht of the description contemplate and require 
that in any given length of the appellee's packing, when used for the 
purpose for which it was designed, the tubular core of lead or other 
"practically non-elastic" material, and the "tube of rubber" or "casing 
or covering of elastic material" shall be co-extensive with each other, 
and that ail the lead core entering into such length of packing should 
be unitary or entire, each portion thereof being intégral with eft^ery 
other portion. This conclusion, we think, naturally and necessarily 
flows from the language of the patent in suit, and the manifest design 
of the patentée as therein disclosed. It also receives strong support 
from the testimony of the expert witnesses on both sides. Poster on 
behalf of the appellant says : 

"The patentée proposes to make a pacliing consisting throughout its entire 
extent of two parts, to wlt: 1. 'A filling material or core' — such core being 
in the form of a tube. 2. 'A covering or casing of rubber or other elastic 
material,' and tubular so as to enclose the core and preferably of pure rubber. 
I understand that the entire packing from end to end or throughout its length, 
consists thus of the tubular metallic core and the tubular rubber casing. 

♦ ♦ * The statement as to the character of the core and the covering aptiy 
apply to an article consisting throughout its entire extent of a core extending 
throughout the length of the covering, and a covering extending the length 
of the core. * * • The spécification sets forth the advantages of a packing 
thus constructed, that it may be formed into a ring or of any desired shape, 
according to the spécifie use to which the packing is to be put; that it may 
be packed or placed and will retain its shape in ail positions, for which other 
or elastic packings are not adapted, and that the conjoint action of the lead 
core and rubber casing is such that the rubber is closely pressed upon the 
joints where it remains, while the core holds the rubber permanently and 
tightly in place." 

Spencer on behalf of the appellee says : 

"The packing set forth in said patent consists of two essential éléments, 
namely, a flexible, compressible, metallic core of tubular form and an external 
elastic tubular covering enclosing said core. The material described as com- 
posing such tubular core is lead, and the elastic covering therefor as india 
rubber— preferably pure rubber. The advantages attributed to the lead core 
are the compressibility of the tube under pressure, and the fact that it may 
be bent to the desired shape, whlch shape it would tend to retain so as to 
hold the packing in position to be applied to the closing of any joint. The 
yielding cover of rubber or its équivalent adapts the packing as a whole to 
flU any Inequallties in the surfaces of the joint to be packed, such elastic 
covering being supported from within by the compressible core of lead. 

• • • xQ. 15. Eeferring to the White patent in suit, please state the élé- 
ment or éléments whlch there give the strength and the elasticity? A. The 
éléments of the White patent packing as described and shown are a tubular 
practically non-elastic core, capable of being bent or flattened, and a casing 
or covering of elastic material adapted to constitute a seal. In this structure, 
the core would provide the élément of strength and the covering the élément 
of elasticity. xQ. 16. It Is therefore necessary, is it not, that in the White 
patent, the métal core should be co-extensive with the rubber covering? A. It 
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l8 deslmUe that It should be co-extenslve, and in the drawlngs of the patent 
It iB 80 àhoWn. • * * iThe ■^Klté packlng was undoubtedly designed to 
hâve as a contlnuous core a tube of lead capable of being bent, flatfened and 
compressed. * • * xQ. 94. Do you net think that the language of the 
speciflcation, when considered by you as an expert familiar with the subject- 
matter, éleàriS' Indicates the présence of a métal tube co-extenslve with the 
rubber coyeting? A. They Indlcate the présence of a compressible tube 
throiighout the caslng. I hâve no doubt that the White patent contemplâtes 
the présence of the two tubes at ail parts of the packing. • • * xQ. 101. 
Do you flnd anythlng In the Whlte patent whlch allows you to dispense 
with iaving the métal tube co-extensive vrith the elastic coverlng any more 
than it allows you to dispense with havlng the elastic covering co-extensive 
with tte métal tube? Please notice that the question confines itself to the 
patent A. No." 

The combination of the patent in suit consists essentially "of a 
tubular practically non-elastjc core capable of being bent or flattened 
and a casing or covering of elastic material adapted to constitute a 
seal, substantially as described," or "of a tubular lead core incased in 
a tube of rubber, substantially as described." As before stated, the 
core and casing are co-extensive in any length of the appellee's pack- 
ing when used for the purpose for which it was designed. The core 
is of uniform diameter throughout any portion constituting a gasket. 
Before being applied to the joint to be packed, the packing through 
the bending of the practically non-elastic core can be made to conform 
to the seat or recess for which it is intended, whether of circular or any 
other shape or figure ; and when so bent is calculated to retain before 
and utitil its application to the joint such shape or figure. It may, as 
stated in the description, be "packed or placed in positions for which 
other or elastic packings are not adapted." 

The alleged infringing device or construction consists of a rubber 
tube with a hollow core or ihterior lining of cotton-duck co-extensive 
with the tube, and a hollow lead coupler oï dowel-pin, the ends of 
which enter the hollow core or interior lining at the ends of the pack- 
ing when used for the purpose for which it is designed. The cover- 
ing or casing of the packing, as that of the appellee's packing, is 
elastic; but the core or lining, unlike the core of the patent in suit, 
is not "practically non-elastic." On the contrary, it consists of cotton- 
duck and is used, not to perform the function of the lead core, but 
simply because, as stated in the Perry patent, and shown by the évi- 
dence, "it is necessary for the more perfect construction of the pack- 
ing and to render it sufficiently strong to resist the pressure of the 
steam and prevent blowing out to form the core of a woven fabric 
which possessês the requisite strength and durability for the purpose in- 
tended." An essential diflference .between the packing of the appellant 
and that of the appellee is that fhe latter may, through the bending of 
the practically non-elastic core of lead, be made to assume and retain 
any desired figure or shape prior to its application to the seat or 
recess of the joint to be packed, while the former, by reason of its 
elastic composition of cotton cloth incased in rubber tubing, is not 
capable before such application of assuming and retaining the desired 
figure or shape. Poster, the appellant's expert, on this point says: 

"The speciflcation sets forth the advantages of a packing thus constructed, 
that It may be formed into a ring or of any desired shape, according to the 
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spedfle use to which the packing Is to be put; that It may be packed or 
placed and will retaln its shape in ail positions; for which other or elastlc 
pacliings are not adapted. * * • Owing to the présence of the lead core 
extending the length of the packing, the latter may be bent Into the form of 
a ring or square or triangle, or any regular or irregular shape, and will retain 
its place and position so that it may be readlly adjusted upon seats of regular 
or irregular form, and there elamped to make the joint; and this cannot be 
done with other elastie packings which do not hâve cores of non-elastic ma- 
terial, such as lead. « * * i understand by non-elastic, to be meant that 
the core shall be of a materlal which, after having been brought to a giveu 
shape or position, will not tend to restore itself to Its original shape or posi- 
tion. * * * So far as the main body of defendant's packing is concerned, 
that is, that part which is not In Immédiate proximity to the joint, it pos- 
sesses none of the characteristics specified as incident to the packing of the 
White patent. That is, i. is not, as a packing, susceptible of being bent or 
formed into any desired shape. It is incapable of retaining a shape to which 
it is bent, but is elastie and on the rembval of pressure will assume an annular 
shape. It is not susceptible of being packed or placed in positions for which 
other elastie packings are not adapted. * * * xQ. 29. Hence, if I under- 
stand you, you consider that unless the packing by reason of the présence of 
the core is capable of being bent into irregular form, as well as the simple 
ring form, and of retaining such irregular form, it would not embody the 
White invention, is that correct? A. It is certainly correct. It was the 
obvious purpose of the patentée to make just such a packing." 

The appellee's expert says : 

"Mr. Foster is also of the opinion that ordinary elastie packings cannot b» 
bent into irregular shapes and placed in position between packing faces or 
sheets, and hence that a packing which had a practically non-elaStic core 
withln an elastie body is substantlally unlike one which is elastie oniy. In 
this he is undoubtedly correct. * * * The éléments of the White patent 
packing as described and shown are a tubular practically non-elastic core, 
capable of being bent or flattened, and a casing or eovering of elastie material 
adapted to constitute a seal. In this structure, the core would provide the 
élément of strength and the eovering the élément of elastielty. • * • No 
attempt is made in the White patent to cover the use of thèse two materials 
in gênerai or in any construction which does not embody a tubular core, 
capable of being bent in shape and compressed when in use, and covered 
with a tubular elastie casing." 

The elasticity and flexibihty of the appellee's packing are so dorni- 
nated by its continuous core of lead that the packing as a whole 
retains the figure or shape to which it is bent. The appellant's pack- 
ing, on the other hand, is so flexible by reason of its composition of 
rubber and cotton-duck as to be incapable, before application to the 
joint to be packed, of retaining the desired figure or shape. 

The hollow lead coupler or dowel-pin employed by the appellant 
to join the ends of its packing or tubing in forming a gasket is about 
two inches long, one half of it being inserted in the cotton-duck core 
or lining at one end of the tubing, and the other half in the cotton- 
duck core or lining at the other end of the tubing, thus coupling the 
two ends of the tubing together. It is not claimed that the coupler 
is of excessive or improper length for that purpose. That the ap- 
pellant had, in view of the state of the art, a right to make, use and 
sell packing consisting of a hollow cotton-duck core of lining incased 
in a rubber tube is, as has appeared, beyond controversy. It is 
equally clear that the appellant had a right to fasten the ends of his 
packing together with twine, wire or rubber, but it is claimed that it 
could not use for that purpose a tubular or other practically non-elastic 
118 F.— 53 
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core without infrjnging the 'fiaient, in suit. That patent does not 
either in> its claims or description mention a coupler of any. kind. It 
does not contain a suggestion of the means or manner in or by which 
the ends of the tubing are to be fastened together. Whether the 
patentée intended that the end^ shbuîd be spliced together or, owing to 
the comparative rigidity ojÇ thé tu^aing, merely be brought together by 
bending, or otherwise disposed of, is purely matter of conjecture so 
far as the- disclosures of the patent are concerned. If, then, the ap- 
pelant has been guilty qî inffîngement, the infringement cannot be 
predicated from the fact th^t at one or more points in its gaskets it 
has used a tubular lead coupler merely as a coupler, unless the use of 
such coupler has performed or been capable of performing in greater 
or less degree, but to Some substantial extent, the function of the 
tubular lead core of the appèllee wliéri used with its elastic casing of 
rubber for the purpose for which it was designed and patented. lî 
is true that, wherever a tubular coupHng or dowel-pin is used in form- 
ing gaskets of the appellant's tubing, there is to be found for a space 
of about tw'o inches, reprësenting the length of such coupler or pin, 
a combination of the same materials, or their équivalents, as are con- 
tained in the tubing of the appèllee throughout the entire length form- 
ing a gasket; and it is further true, according to the évidence, that 
the appellant's tubular çoupjirig pin serve? to strengthen its gaskets 
at the point or points where the ends of its tubing are brought to- 
gether to complète such gaskets, and at such point or points to pro- 
duce a doser and more effective seal for the joint or joints to be 
packed. Thcsé considérations, however, are by no means determina- 
tive of the question of infringement. The patent in suit, while not for 
a completed gasket as such, composed of certain materials, is neverthe- 
lefes" for a combination of certain materials in a specified form for the 
pUrpose of being used as a packing. It contemplâtes that a tubing of 
any given length necessary to fdrtil a complète gasket shall, when used 
for that purpose, be unitary, longitudinally homogeneous and the 
whôle of uniform rigidity, whatever may be the degree of such rigidity. 
It does not contemplate that the tubing composing a gasket shall in 
any part or parts of the periphery be of comparative rigidity and in 
any ôthër parts' of comparative flexibility. Such a construction would 
be aside from the gist of the invention as gathered from a fair reading 
of the spécification as a whole. The two essential features of the ap- 
pellee's tubing are, first, its tapability, by reason of its comparative 
rigidity, of retaining the figure or shape to which it may be bent be- 
fore its application to the seat or recess into which it is to be com- 
prëssed, and, seÇondly, its capability, by reason of its uniformity in 
COhiposition and its strength, when formed into a gasket, placed in 
position and subjected to pressure, of serving as a tight and effective 
seal for ail parts of the joint to be packed. The appellant's coupler 
or dowel-pin doés not perform èither of thèse functions. Wè are not 
to be understood as holding that by no possibility could infringement 
resuit from thè employment of suteh couplers. If they were so insert- 
ed throughout the entire length of the tubing forming a gasket as 
to be co-extensive with the tubing and by some means, not readily 
compréhensible, rigidly attached to orie another in such manner as 
practically to constitute a continuous and intégral leaden core, in- 
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fringement would doubtless resuit. But no such case is before the 
court. White's object was "the provision of a niDvel form of packing 
which shall possess ail the requisites of an air-tight, fluid-tight, or 
liquid-tight seal" for the joint to be packed, and which consequently 
should be of uniform composition and qualities throughout the gasket. 
In order to form "a close and eiïective seal," as those words are 
employed in the patent in suit, the tubing was, when constituting a 
gasket, to be a homogeneous entirety, serving to seal ail portions of 
the periphery of the joint to be packed. If the appellee were to dis- 
pense-with one half or other substantial proportion of the tubular lead 
core from the tubing constituting a gasket, then, so far as such a core 
may be necessary to produce a close and effective seal for the joint 
to be packed, while the remaining portion of the core would through- 
out its length serve to produce such a seal, the gasket would not in its 
entirety be either close or effective. To be a close and effective seal 
in any useful sensé or in the sensé of the patent in suit, the gasket 
must be a close and effective seal in its entirety. The tubular coupler 
of the appeliant is employed strictly as a coupler and wholly fails to 
perform the function of the unitary construction of the appellee, what- 
ever other advantage the appeliant may dérive from its use. In 
Sewall V, Jones, 91 U. S. 171, 183, 33 L,. Ed. 275, Mr. Justice Hunt, 
delivering the opinion of the court, said : 

"To constitute an Infrlngelnènt, the thing used by the défendant must be 
such as substantially to embody the patentee's niode of opération, and thereby 
to attain the same kind of resuit as was reaehed by his invention. It is not 
necessary that the défendant should employ the plaintifE's invention to as 
good advantage as he employed It, or that the resuit should be the same in 
degree; but it must be the same In kind. * * • In an action for Infringe- 
ment, the flrst question is, whether the machine used by the défendant is 
substantially, in Its principle and mode of opération, lilie the plalntltC's. If 
so, it is an infringement to use it. * * ♦ If he has taken the same plan 
and applied it to the same purpose, notwithstanding he may hâve varied the 
process of the application, his manufacture wlU be substantially Identical 
witli that of the patentée." 

The patent in suit does not claim or require that the lead composing 
the tubular core shall be of any specified thickness, and it is undoubt- 
edly true that, if the appeliant had used in its packing a tubular core 
of lead, although too thin and of little effect, co-extensive with the 
continuons length of composition rubber casing composing the gasket 
in its entirety, the appeliant would hâve been guilty of infringement ; 
for such a construction, though varying in degree, would hâve been 
the same in kind as that of the appellee. But on the facts in this 
case we think that sameness in kind is, in view of the foregping con- 
sidérations, inséparable from and dépendent upon an extension of a 
tubular lead core or practically non-elastic core throughout the whole 
extent of the gasket. 

It is a well-established rule that "that which infringes, if later, would 
anticipate, if earlier"; and, conversely, that a device cannot be held 
to be an infringement unless it would hâve been held, if used earlier 
than the patent, to hâve been an anticipation thereof. Tobacco Co. 
v. Streat, 28 C. C. A. 18, 83 Fed. 700. Had the appeliant years before 
the application for the patent in suit received a patent for its présent 
tubing, including the coùpling pin as used by it; such a patent, if valid. 
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could ttotV' îft our opinion, have'served to anticipate thë invention cov- 
eredibjr_iilïeipatent inisuit. The coupler ^in the earlier patent would not 
havèi swggésfced or been calculated toi stiggest to those skilled in the 
arttthp'eontinuous tubulàr core of the appellee. The patent in suit, 
notwitjisfending the existence ofsuch earlier patent, would hâve eni- 
bodied'an iïidependerit and whoUy distinct construction involving an 
exe¥CÎ8e'><rf the inventive facmlty and differentiated from the earlier 
construction in conception, planj design, and functions. 

Thereis anûther ground onwhich the decree of the court below 
must be ireversed. The appellant, in the employment of its tubular 
coupler, has not, in our opinion^ used anything which it did not hâve 
a right ito use, nor has it appropriated anything which the appellee 
had' aiiight to cover by the patent in suit. The employment of such 
a coupler in .packings was dpen to the public, as not involving patent- 
able invention, for a period'Iong antedating the patent in suit. In 
Perry v.iE-ubber Co. (C. C.)'86 Fed. 633, the Perry patent was in suit. 
Judge Putnam, speaking of the tubular métal coupling, said: 

"It is cWï beyûHd question that the only novelty -which the complainants 
can présume to radiritain Is tbe:uae of thè coupling, or dowel, in connection 
wlth the tnbing. It is not easy rtO;perceive that such a use is within the 
ran^ë of' patentable invention. ]^oy^èls,,ancl couplings in thé nature of dowels, 
•ire cbmmon to tflî the arts, and ijiisr application to any particular art cannot, 
theref ore, be regarded as indicatîng 'inventive fàculty unless the circumstances 
are jmore pequUar than those foUB.d 1» the case at bar, The propositions 
relléa oi( py,(lie,coniiHainaiits, that the; earlier applications of the dowel to 
thèse purpQSsi? wete Inçldental, 30 far, uuder thé circumstances, from strength- 
ening their bftsè. weakens it; bécàtj^li' it Indicâtes that various persons, when 
thç emergencji^ àyosç, laid tiief): hi^hàs promptly on this as an available re- 
source, 80 that It^ use was simply aj> exhibition of ordinary sklll in the art 
to which it appérta,iùs. The presumïitlon of the want of the inventive faculty 
in the application' '^f, a dowel to àn^ tarticular art cannot be overcome by 
œere proôf of inôvèlty, or by the prëatitoption arising from the Issue of a 
pa:t8nt„or by, proofi pf the^ Indeçi^lxp fiharacter which we hâve hère, to the 
eifect tjiat it ïjaet âyantvt'hiitiijhàd long existed,, but which persons slsilled 
in the art had hbt'bëen able'to overcome, Or by ail cotnbined." 

The bill was dismissed and on appeal the decree was afi&rmed. 43 
'"'G. C. A. ^48, rcl^ Fed. 314.' Judgë Coït, in delivering the opinion 
of thfe circuit court of âppeajs, spoke pf one of the grounds of affirma- 
tion as fblioWsï ; 

" ' ''Thetè is notiiing new or novel lu a tubing made of rubber and f abric as 
deSeribéd in thé patent. This 'le abundantly shown by the record. The 
:ooupling whleh ïorms the other élément of the combination is simply a dowel- 
pln.; * * * ' /Çvirnipg to ,tlie* rub1»€ir -^rt, we flnd it was common to unité 
the a.buttlng,end[Of'twb piécies ofi rutiber tUblng, such as hose, by a coupling 
inëerted In the ends. As was ëaiaby complainants' expert: 'It has been 
a^*cê)mtri6n.;prac!tï6iB almost évèr sln ce rubber tubing began to be used, and 
*o far baeli as Isiean rememb^r^ito xieuple together the ends of two rubber- 
itlub^/sectlon^hy mwfts of ; a. ei^upUflSiInserted in the ends.' Such being the 
common practlce respectîng two pièces of tttbing, there was manif estly no in- 
vention in so uniting the ends of a , single pièce of tubing to form a gasket 
or pâcklng. But it is said the ola'*it)rni8' df côuplinè were tigid, and that in 
ithôi Perry devi^the coupling rQiUst.b© compressible, and that this feature 
est"abllshes patéutablé novelty, WMtfeer a coupUng-pln is made compressible 
or Incompressible would seem to dépend upon whether the tubing or packing 
was designed to be solld or compressible. To make a coupling-pin solld and 
incompressible ibrtse in an Incompressible tubing or packing, or hoDôw and 
compressible for' ïflsè in a Compressible tubing or packing; floes not involve 
Inventive thoTOght As tjie PérTy packing is made hollôw and compressible. 
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it would occur to any ordinary mechanic that it would be better to make 
the coupling-pln hoUow or compressible." 

We do not regard the language above quoted from Judge Putnam 
and Judge Coït as mère dicta or inapplicable to this case. While we 
are not bound by the Massachusetts décision, it is entitled to much 
weight on the question whether the appellant can be held as an in- 
fringer because of its use of its hollow lead coupler. If the appellant, 
suing with Perry, could not sustain a bill for infringement of the Perry 
patent on account of the use by another of the coupler of that patent, 
for the reason that the patent was void as to such coupler for lack of 
invention, we cannot perceive how under substantially the same évi- 
dence as to length of user of packing tubing and couplers the appellant 
can be held in this case liable as an infringer for using or selling the 
same coupler. The appellant had the right in common with the rest 
of the public to use such a coupler in packings as it now employs long 
prior to the patent in suit, and, having such right, could not be de- 
prived of it by that patent. This conclusion cannot in any legitimate 
sensé préjudice the appellee in the enjoyment of his invention, but con- 
forms to the substantial equities of the case. 

The decree of the court below is reversed, with costs to the appel- 
lant. 

ACHESON, Circuit Judge (dissenting). I am constrained to dis- 
sent from the reversing decree in this case. The controlling question 
hère is that of infringement. This appears from the elaborate dis- 
cussion of that question in the opinion expressing the views of the ma- 
jority. It is true that at the close of the opinion the want of novelty is 
advanced as good ground of défense; the suggestion being founded 
upon the décision in Perry v. Rubber Co. (C. C.) 86 Fed. 633, afhrmed 
in 43 C. C. A. 248, 103 Fed. 314. But in that case the suit was for the 
infringement of the Perry patent, which is junior to the White patent, 
upon which the présent suit was founded. The White patent was part 
of the prior art, and clearly, as it seems to me, the remarks of the 
learned judges of the First circuit in the cited case, quoted and relied 
on by the majority of this court, hâve no legitimate bearing upon the 
case now before us. Upon the question of infringement, the judgment 
of the majority rests upon the view that there can be no violation of 
either bf the claiins of the White patent, except by the use of a non- 
elastic core extending throughout the entire length of the outer tubular 
casing. I am not able to read the claims of the patent in such a re- 
stricted and destructive sensé. The claims are for a packing material 
composed of specified éléments in combination, and, in my judgment, 
a completed gasket which at any part contains to a bénéficiai extent 
the patented combination constitutes use of the invention and infringes 
the patent. Undoubtedly the défendant uses the article described and 
clairaed in White's patent. It is no answer to say that the deîendant's 
use of the patented article is small. The défendant uses the patented 
article to the extent it desires. The learned judge of the circuit court 
well said: 

"At the joint, whleh !s the most yulnerable place In the packing, and s^t 
the point where there are Inequalities in the surface, which is the most 
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.aifflcult place to seal, the respondent Ages the Identical éléments of Wliite's 
combinattoD bperating In the sanie wày. If It secure the same resuit as 
White by using hls deyice where îts use Is essential and substantial and 
discards Jt iwhere it Is non-essentlal and Jmmaterlal, we must still hold, if 
the patent serves to substantlally protect, that the respondent has takeu 
the substance. 6f White's devlce. We, therefore, hold the respondent an in- 
frînger, for dnë who appropriâtes an Invention so as to gain Imperfectly 
or to a Unilteâ estent the advantages whlch may be derlved therefrom,, does 
not thereby free himself from Infringement. Sewall y. Jones, 91 U. S. 171, 
23 II. Ed. 275, and cases cited. To the extent the respondent uses White's 
comblnatloïi, to èîich an extent it aequires the full measure of benefit from It. 
Celluloïd' Mf^.: Co; V. Crollthion Collar & CufC Co. (O. 0.) 23 Fed. 397, Is akin 
to this caseï' '5y uslng some of the complalnant's paclilng respondent uses 
enough to mftke It an Inf ringer." 

I am in accord with the above views of the circuit court, and would 
affirm its decree. 
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1. Patents— Obdek Qrantino Prbliminaht Injunction — Review on Appeal. 
On appeal from an interlocutory order grantlng a prellmlnary in- 
junction against Infringement of a patent, the order being made for 
spécial reasons af ter a hearing on fnll proof s and pendlng the considera- 
tioi) thereof, the question of Infringement will not be determined on its 
merits, but the court wUl confine itself to the question whether the légal 
dlscretionary power bf thé court below was falrly exercised under ail the 
ciJSCumstances, and upon such question the fact that complainant was 
requlred to give ample security, and défendant Tras given the privilège 
of dissolving the injunction by fumishing counter security, is entitled to 
considération. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Henry Schreiter and Wm. Rumstey, for appellants. 
Louis C. Raegener, for appellees. 

Bçfore ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal from an interlocu- 
tory order entered on August 28, 1902 ( [C. C.] 117. Fed. 623), grant- 
ing a preliminary injunction against the défendants below (the ap- 
pellants) rèstraining them from "making, operating, using, or selling 
unhairing machine like or similar to twenty-five certain unhairing 
machines which in Apiril, 1902, the défendants were operating at No. 
26 Morris Street, Jersey City, and referred to in this suit as 'Lake 
Machines'; and from directly or indirectly making, operating, or 
selling machines like or similar to machines as claimed in the eighth 
daim of J. W. Sutton's patent, 383,258, of May 22, 1888." The 
order was upon condition that the complainants give a bond with ap- 

Ifl. Reyléiv 0f Interlocutcwy decree granting or ref using Injunction in cir- 
cuit court of appeals, see notes to Consolidated Pledmont Cable Oo. v. Pa- 
cific Cable Ry. Co., S C. C. A, 572; Southern Pac. Co. v. Earl, 27 C. 0. A. 
189; Emigration Oo. V. Gailego*. 32 0. O, A. 484. 
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proved surety in the sum of $15,000 to indemnify the défendant cor- 
poration, "until the entry of an interlocutory decree upon final hear- 
ing herein, against loss or injury due to tlie improvident or erroneous 
grant of this order, and provided the court finally dismisses the bill 
oî complaint herein." And the order further provided that the de- 
fendants might terminate the preliminary injunction by giving bond 
with approved surety in the Hke amount conditioned for the payment 
by the défendant corporation of any final judgment or decree against 
it which might be rendered by the court in favor of the complainants. 
The order was granted after the hearing of the case upon the merits 
on full proofs, and pending the considération thereof by the court. 
The spécial reasons assigned by the judge for granting the injunc- 
tion are: First, the récent décisions in the Second circuit in the 
cases of Cimiotti Unhairing Co. v. American Unhairing Mach. Co. 
(C. C. A.) 115 Fed. 498, and Same v. Comstock Unhairing Co. (C. C.) 
Id. 524, sustaining the Sutton patent, and adjudging infringement of 
the eighth claim thereof; and, second, because (upon the moving 
affidavit) "there is much to suggest that the plaintifïs in the présent 
case are dealing with the very same parties as before under a new 
corporate name, and transposed to a convenient neighboring locality." 
Undoubtedly, this means parties who had been defeated in suits 
brought by thèse plaintifïs upon the Sutton patent in the Second 
circuit. In Consolidated Electric Storage Co. v. Accumulator Co., 
3 U. S. App. 579, 580, s C. C. A. 202, 55 Fed. 485, which, like the 
prescrit case, was an appeal from an order granting a preliminary 
injunction, this court said: 

"This being an appeal from an Interlocutory decree granting a provisional 
injunction, the only question properly before us for détermination is whether 
or not the légal discretionary power of the court below was fairly exercised 
under ail the circumstances. It would be altogether prématuré for us to pass 
upon the merits of the case, or to consider, with a view to a définitive judg- 
ment, the important and close questions involved in this litigation." 

In the présent case we see no reason for departing from the rule 
thus laid down. The case is now in the hands of the learned judge 
below, who heard it upon the merits, and who states in his opinion 
granting the preliminary injunction that his purpose is to look into 
the subject anew, and form an individual judgment of his own. We 
are entitled to the benefit of his views upon the serions question 
whether or not the défendants' machines infringe the patent in suit, 
and upon the merits of the case generally under the plenary proofs. 
We therefore will confine ourselves to the single question whether 
or not the court erred in granting the preUminary injunction. Hav- 
ing regard to the spécial circumstances, and in view of the proofs 
to sustain the motion for a preliminary injunction, we are not pre- 
pared to hold that the order complained of was improvidently made. 
The condition for security imposed upon the complainants and the 
privilège accorded to the défendants to dissolve the injunction by 
giving counter security show a cautious exercise by the court of its 
légal discrétion. We are not convinced that the court erred in grant- 
ing the preHminary injunction upon the terms prescribed. There- 
fore, and without intending to intimate any opinion as to the final 
rights of the parties, we afïirm the interlocutory order. 
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ABMAJT MOVING PICTDRB CO. v. AMEEIOAN MUTOSCOPE CO. 

(ClrcBlt Court, S. D; New York. October 21, 1902.) 

1. Patrnts— Validity akd ; Impringbmbnt— Picturb-Exhibiting Appahatcs. 
The Jenkina and Armât patent. No. 586,953, (or a plcture-exhibiting 
apparatus, for glvlng tlie Impression to the eye of objects In motion, 
in' wliich the plcttire-cfeying film is moved Intermlttingly, in such 
manner as to expofee tlié pictures thereon successively, in an illuminated 
fleld, for an Interval of time exeeeding the interval of motion, and which 
may be, apd preferably is, operated without the use of a shutter, in the 
latter featiirès, which constitute the essence of the invention, was not 
anticipated, and discloses patentable invention. Claims 1, 2, 3, 4, 5, 7, 
and 8 also held infringed. 

In Equity. Suit for infringement of letters patent No. 586,953, 
for a picture-exhibiting apparatus, granted July 20, 1897, to Charles 
Francis Jenkins and Thomas Armât. On final hearing. 

Church & Ghûrch, for complainant. 

Kerr, Page & Cooper (Thomas B. Kerr and Parker W. Page, of 
counsel)y for défendant. 

HAZEL, District Judge. This is a suit in equity to restrain the 
alleged infringement of United States letters patent No. 586,953, 
granted July 20, 1897, to Charles Francis Jenkins and Thomas Ar- 
mât, upon application filed August 20, 1895. The bill, in its original 
form, was by the Animated Photo Projecting Company, but the pat- 
ent upon which the bill is based has since the commencement of the 
suit been assigned to the complainant, a West Virginia corporation, 
which thereafter, by stipulation, became the complainant in the case. 
The construction of the apparatus embodying the invention was be- 
gun at some time during the months of July or August, 1895, but 
no earlier date is claimed to prove the conception of the invention 
than that of the filing of the appHcation. The spécifications say that 
the patent purports to relate to that branch of photographie art which 
has for its primary object the exhioition of a séries of pictures super- 
imposed upon transparent tap€ films or strips, so as to impart an an- 
imated or moting appearance to the pictures when displayed or pro- 
jected upon a suitable canvas or screen. Apparently the distinctive 
purpose to be attained by the patent is the reproduction of projected 
pictures, without the use of à shutter device, in such a manner that 
they will retain the semblance of objects in motion through différent 
phases, with Jifélike and unblurrçd efifect. The claims of the patent 
alleged to be infringed are the first, second, third, fourth, fifth, sev- 
enth, and eigh-th, and read as follows: 

"(1) An I apparatus for exhlbiting pictures so as to give the impression to 
the eye of objecte in motion, eomprising a picture-carrying surface, means 
for supporting sald surface and permitting it to be moved so as to cause 
the picturé^ or objecté thëreln to bé suècessively exposed for the required 
intervalôï time in an illuminated fléld, and meChanism adapted to inter- 
mlttingly qtiicKly move sald surface at short intervais for exposing or ex- 
hlbiting thé pictures in theorder of their succession, and for holding the 
surface statlgnary during the Interval of illumination of the plcture being 
made to exCèed the Interval of motion or change, substantially as described. 
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"(2) The combination, in an apparatus for exhibltlng pictures so as to 
give the impression to the eye of objects In motion, of a movable plcture- 
carrylng surface, and means for intermittingly moving said surface at short 
Intervais, exceeding the interval required In effecting the movement, so that 
the interval of pause and illumination shall exceed the Interval of motion, 
substantially as described. 

"(3) The combination, in picture-exhibltlng apparatus for giving the im- 
pression to the eye of objects in motion, of a picture-carrying surface, means 
for supporting the same, and means for feeding such surface intermittingly 
in such manner that the interval of illumination of the picture shall predomi- 
nate the interval of motion, substantially as described. 

"(4) The combination, in picture-exhibitlng apparatus for giving the im- 
pression to the eye of objects in motion, of a picture-carrying surface, means 
for supporting and intermittingly quiclily moving the same, and means for 
illuminating the pictures successlvely between the intervais of motion in 
such manner that the interval of pause and illumination of the picture shall 
predominate the interval of movement, substantially as described. 

"(5) In a plcture-exhibiting apparatus for giving the impression to the eye 
of objects in motion, the combination with a transparent picture-carrying 
surface of means for intermittingly moving the same step by step, so as to 
présent to view the pictures thereon in the order of their succession,— the 
interval of time betvreen the exhibition of successive pictures being in- 
stantaneous, vyhile the perlod of illumination is comparatively greatly pro- 
longea, — substantially as described." 

"(7) In picture-exhibiting apparatus for giving the impression to the eye 
of objects in motion, the combination with the picture-carrying film, and 
means for intermittingly moving said film so as to expose the picture thereon 
successlvely in an llluminated fleld for an interval of time exceeding the 
interval of motion, of the tension device, comprising two members, between 
which the film Is adapted to pass, — one member being adapted to yieldingly 
press the film toward the other so that it is held tant, and prevented from 
flexing or puckering at the point of exposure of the picture,— substantially 
as described. 

"(8) In a picture-exhibitmg apparatus for giving the impression to the eve 
of objects in motion, the combination, with an illuminator and a projecting 
lens, of a transparent picture-carrying surface, arranged in the focus of the 
objective of the projecting lens, means for intermittingly moving the said 
surface in such manner that the interval of illumination shall exceed the 
inlerval of change, and a tension device adapted to keep the picture faut, 
and prevent flexing or puckering at the point of exposure, substantially as 
described." 

The expert witness for complainant testifies that ail of the claims 
m issue substantially cover the invention, and are identical with the 
first, except the fifth, which contains the additional élément of a 
iransparent picture-carrying surface. The claims, in their entirety, 
are for_ a combined mechanism that will cause the interval of il- 
lumination and exposure of successive pictures, ranged upon an in- 
termittingly moving picture-carrying surface, to exceed the interval 
consumed in changing them. It is admitted that a combination by 
which the interval of illumination and exposure of the picture shaîl 
be equal to or less than the interval of motion or change of pictures 
is not new. The achievement, according to the views of Mr. Armât, 
one of the_ patentées, and expert witness for complainant, consists 
of a combination by which means are provided "for efïecting the 
displacement of a picture, and the substitution of another in its stead, 
in an interval of time less than the interval of illumination and ex- 
posure of the picture, so as to cause the interval of illumination to 
predominate, and render the act or effect of a change imperceptible 
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to the eye."^ ^Çhiii.new and original resuit is obtained by moving the 
film intermitÉeiïtly in the mannef hereinafter described. The rapid 
substitution dfjwicttaresreflders; the change imperceptible, producing 
ai^.optical illusiqri pf objects in inotion. The means for cafrying out 
thé object to be attained by the apparatus in suit comprises the me- 
chanism, including a film or strip, adapted to provide a surtace for 
carrying photographie pictures in séries, representing successively 
différent objects in, motion. The film is wound upon réels, one of 
its eiîds passing over à drum suitably supported to permit the film to 
be woutjd upon one réel as it is unwound from the other, and so ar- 
rangea that as the film is moved the pictures thereon will be brought 
successîVely into thé focus of the object lens. The film is moved far 
enotigh' to displace the exposed picture, and another substituted, over 
which a gear, which is attached, is partly moved. To facilitate the 
movement of the film, it is provided with a séries of perforations along 
its edges to engage teâts in the drurtl or sprocket. In this manner 
thé pictures are brought successively into an illuminated field, each 
picture being illuminated without interruption the instant it enters 
such field,, until displaced by the picture foUowing in séquence. The 
movement of the film is imperceptible. The spécifications say that 
varions contrivances and forms of mechanism may be employed for 
effeçting. ,the intermittent movement., The drawings attached to the 
spécifications show — 

"A pèMptiërally notclied br tooth gear wheel afflxed to one side of the drum, 
■which Is drlten by a smaller gear wheel havlng a single tooth, which is 
adapted to engage one of the notches in the wheel at èyery révolution, and 
move thé latter a part of a irevolution, pfoportlonate to the relative diameters 
of the two gears; such part révolution of the gear being adapted to bring 
the several pictures successively Intb the focus of tbè object-lens. The 
perlpherji (If the wheel between each pair of notches Is formed with a con- 
cave or setnlclrcular dépression, which is adapted to form a seat for the 
toothless iJeriphèral portion of the gear, whereby, when the tooth bas escaped 
from a notct, the larger gear may be locked and held in a stationary posi- 
tion by saia tOothless portion of the gear engaging and moving in sliding 
contact with one bf thé dépressions until the smallér gear bas made a 
complète révolution, whereupon the opération of moving the larger gear a 
part révolution, and again locklng it coineidently with the exposure of the 
picture-carrylng surface, will again be repeated, and so on Indefinitely." 

The défenses are anticipation, want of patentable invention, and non- 
infringement. The proofs show that in the year 1895, before filing 
the application for the patent in suit, machines for projecting pictures 
were consjjruçted by the, pa, tentées, who were then associated together 
for the exhibition and exploitation of a picture^exhibiting device. 
Prior thereto,, Jenkins, one of the patentées, constructed a mechanism 
for contînijously moving the film in making exposures, applying a 
rotating Înç3,ndescent light to periodically illuminate the moving 
picture strip. ; This machine was similar to that employed in the taking 
and reproduction of pictures known to the art, and suitable only for 
exhibitingby direct vision. Altérations were made in the apparatus 
of Mr. Jenkins, patentée, by which the intermittent movement of the 
film was gradually accelerated. In experimenting, the old device of a 
rotating shutter with, an: opening was used in the opération of the 
machine to intermitting^y obscure the light while the pictures were 
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substituted. In the prior art this shutter had been revolved past the 
lens in order to give the impression to an observer of a continuons 
moving picture displayed or projected upon the canvas, the rapidity 
of motion not conveying to the eye the mechanical change from one 
picture to another. Subsequently other changes in the Jenkins con- 
struction were made, by which the film fitting the drum or sprocket 
formed a continuons intermittent function, which permitted the de- 
sired excessive period of illumination and exposure. This was a 
déviation from what was known. The structure, when operated, 
owing to the intermittent movement of the drum, emitted vibrating 
and disagreeable noises, which led to its abandonment. Means were 
then substituted for a rapid intermittent movement of the film, inde- 
pendent of the drum or sprocket. Hence the patent in suit. A shut- 
ter device is not made an essential élément of the claims. The pat- 
entées, hovvever, did not confine themselves to the employmnt of their 
invention without the use of a shutter. The spécifications, which were 
amended to include a shutter, state that a shutter may, with advantage, 
be used ; that for practical purposes a shutter of any kind is preferably 
dispensed with. The gist of the invention, however, consists in the 
manner by wliich the interval of temporary inaction of the film-bear- 
ing device and the illumination of the pictures exceeds the interval of 
change, OAving to the rapid substitution of one picture for another, 
and yet conveys to the eye a distinct impression of an animated, mov- 
ing object. The illumination is unaccompanied by a flickering or scin- 
tilla ting appearance. It was plainly the purpose of the patentées that 
the intermittent opération of the film-carrying strip should produce 
an excess of the interval of illumination. They practically disclaimed 
the mechanical combination for giving the impression to the vision of 
objects in motion. To intermittingly move pictures, and to illuminate 
them successively between intervais of motion, during which they are 
exposed, thèse intervais being equal to or less than those required for 
a change, is conceded to be old. Is, then, the invention which struc- 
turally claims and permits a greater period of illumination and ex- 
posure, instead of the period equal to or less than the period of change, 
a patentable invention? The practical state of the art at the time of 
the invention in suit embraced a séries of pictures imprinted upon a 
tape or other surface moved at a speed relative to that at which the 
pictures v/ere taken, and, by means of a shutter or light-obstructing 
surface, to interchangeably cover and expose the pictures successively 
in the manner of exposing a sensitive film in taking the original pic- 
tures. This resulted in bringing the opening through the shutter 
centrally over a picture at equal intervais. When the pictures were 
brought into vision, they were projected successively upon a canvas 
at high rate of speed, and a persistence of vision followed. The shut- 
ters used were ordinarily in dise form, with openings. The spécifica- 
tions of the patent in suit, in referring to the employment in prior 
analogous devices, read as follows: 

"The openings in sucli shutters, which are ordinarily in the form of re- 
volving dises having openings near their circumferences, usually cover but 
a fractional part of the circumference of the dise, so that a view of the 
picture Is afforded through an Interval of time much less than the period 
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of - Interruption; and, as the illu.ipliiated pictures and the clond effect or 
dàrfeûesé of Interruption causée by the passage of the shutter aeross the 
Ught are tolended or mixed together in the eye of the observer, the dàrkness 
eoûtlBlifts tflj Impress upon the;r«tlna so much longer than the light that the 
value of the Illumination is very greatly diminished, and the plcture appears 
to be poorljr Ughted or blurred,"^ 

The spécifications then proceed to make clear that, by the invention 
described, a différent, distinct, and satisfactory resuit is produced. 
The combination for producing that resuit consists in the method of 
holding the picture to view a much longer time than is required to 
remové it and substitute anpther in its stead. By following the meth- 
od desCribed in the patent, apparent shadowed efïects in the prior art 
are effaced, and more realistic and vivid pictures are thrown upon a 
canvas or screen. The défendant contends that the essential cléments 
of the claims of the patent in suit are anticipated, and that the prior art 
accomplished the resuit claimed to hâve been achieved by the patent 
in suit. I do not deem it necessary to specifically traverse ail the pat- 
ents cited in anticipation. They are chiefly illustrative and descriptive 
of machines and apparatus by which pictures are disclosed to the 
vision for an instant of tinie through a rapidly moving shutter, or lat- 
terly, îii whîch the picture surface is continuously mpved, and where a 
direct-vision view only is obtainable. They show no spécial analogy 
to the claims under considération. Much of the prior apparatus con- 
sists of instruments in which the pictures are painted or photographed 
in a rigid plate or dise, and where they are moved continuously, and 
instantaneously exposed through an opening in an opaque body, 
operated to move in Unison with the pictures, and serving to alternate- 
ly display and obscure them. Other citations disclose an apparatus 
for producing and exhibiting pictures in which the picture-bearing sur- 
face is iiitermittingly moved so as to çome into the fîeld of vision inter- 
changeably obscured by a shutter, and exposed during the period of 
rest. Were the patentées the fîrst to intermittingly move the picture- 
bearing surface befote the eye of the observer in such a manner that 
the period of exposure of each picture was longer than the period of 
nonexpoSure? The proofs quite clearly show, and, indeed, it is not 
disputed, that in prior devices for producing and projecting animated 
moving pictures the periods of nonexposure or of movement or change 
due to the use of a shutter bave been either equal to or more than the 
period of exposure. 

The question involved is within an exceedingly narrow compass. 
The défendant Vigorously contends that if in the prior art a rotating 
shutter of more than i8o° is employed, functionally carrying out 
the objectof the patent in suit, there is no invention in complainant's 
apparatus, which, as we hâve seen, describes and claims an exposure 
(the desii-edrapidity of manipulation being assumed) in which the 
interval 6f illumination is greater or prédominâtes over that of inter- 
ruption or nOriexposure. The complainant insists that by the com- 
bination in suit a new resuit is produced, and that the use of a shut- 
ter for the purpose merely of interrupting illumination at the instant 
of change of pictures so as to expose the picture by prolonging the 
periods of illumination relative to motion or nonexposure obviously 
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tends to the employment of such facilities, and performs the functions 
of the claims in suit, and consequently cornes within their broad 
scope. Of the more important références are the Edison United 
States patent, No. 589,169, dated August 31, 1898, the Johnson Brit- 
ish patent. No. 1,443, J^^y 2, 1868, the Linnett British patent. No. 
925, March 16, 1868, the United States patent to O. B. Brovvn, No. 
93,594, August 12, 1869, and Lumière Belgian patent, No. 14,911, 
April 4, 1895, together with certificates of addition. The Edison pat- 
ent, application filed August 24, 1891, is an improvement in kineto- 
scopes. In the employment of producing animate pictures in mo- 
tion, and for reproducing them, a single caméra is used. The spéc- 
ifications provide means for intermittingly projecting moving objects 
at such a rapid rate as to resuit in persistence of vision. Images of 
successive positions of an object, or objects in motion, are observed 
from a fixed or single point of view. The patent says the successive 
movements of the sensitized tape fîlra may be continuous or inter- 
mittent. The latter is préférable. It states further that the period 
of rest of the film should be longer than the period of movement. 
A shutter is employed with an opening of less than 180°, and there- 
fore the period of exposure is not so long as that of nonexposure. It 
is argued that it was perfectly easy to enlarge the openings beyond 
180°, and thus afïord a longer duration of exposure, and that such 
change in construction would only hâve required the ordinary skill 
of a mechanic familiar with the art. It does not appear from this 
patent that Mr. Edison regarded the necessity of an exposure longer 
than the period of motion, — an essential feature of the patent. To 
prolong the period of exposure evidently did not occur to Mr. Edi- 
son.- The apparatus was designed to be used for producing and re- 
producing, and, although it describes an intermittent movement of 
the film bearing pictures, it nowherè appears that the patentée re- 
garded it as essential that the duration of exposure should exceed the 
period of rest, and that by such means an unblurred picture efïect 
might be produced. Edison, as well as others who preceded him, 
practically regarded a projecting apparatus and a caméra for pro- 
ducing pictures as reciprocal, and that no blemish of the moving pic- 
tures would follow from their use. The position of the patentées 
was opposed to this view. It was their idea that the poor results 
attained \vere due to the use of a machine of practically the same 
construction as that employed in taking the pictures. Mr. Armât 
says : 

"In the flrst place, in taking a picture of an object in motion it is essential 
to malîe ttie exposure of tlie picture on the sensitive surface as short as 
possible, for the reason that if this Is not done the moving object will havo 
time to displace the image of itself on the sensitive surface, causing a blur 
and an indistinct picture. In an exhiblting apparatus the reverse is true. 
You hâve in the exhiblting apparatus the picture fixed beyond the possi- 
bility of any such movement or blur, and the longer this picture is ex- 
posed, the stronger the impression, and the better the results. In a picture- 
taliing apparatus, or caméra, you are dealing with a moving object and a 
sensitive surface. In an exhiblting apparatus, you are dealing vpith a flxeci 
picture and the human eye. No question of fliclier or scintillation enters 
into the problem of taking pictures. This question enters very extensively 
tnto the question of exhiblting pictures." 
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Thîs view appears to find sothe corroboration in the Edison pat- 
ent, No. 593426, dated March 14, 1893, for exhibiting photogir'aphs of 
moying ob jects, wherein the spécifications state that : 

"In the reproduction t^pajçatus, a éhut|;er Is used for covering and exposiiig 
the piétùres successively Iji much the sàrûe tnanner as thè sensitive ûlm is 
exposed in taklng the photograph." 

Fç)r thèse reasons, this patent does not anticipatethat hère con- 
sidered: Much stress is placed by defendant's counsel upon the Bel- 
giam patent granted to Messieurs Lumière four months prier to the 
date of ; application in suit. This patent is for the production and 
exhibition of animate moving pictures by an intermittent mechanism 
vvhich acts upon an evenly perforated picture-bearing film, giving it 
successive displaeements, separated by pferiods of rest. During the 
intérvai the picture is taken or exhibited., The sensitive film is the 
same as that employed iby the complainant. A circular dise or shut- 
ter is employed, with portions eut away, corresponding to sectors of 
an angle. Itmay be changed to modify the period of rest. The spéc- 
ifications say that the: period of rest "may be as great as about 170 
degreesi which wouldibé too much for obtaining clearly defined im- 
pressions, but which is a condition very favorable for the exhibi- 
tion of the pictures, when the apparatus is used for such purpose." 
The spécifications further say that, by thé use of cams of proper con- 
figuration, the period of uèst of the film may bé prolonged to two- 
thirds of the total time. This, the patent repeats, is a condition more 
favorable for the exhibition of the pictures, either directly or by pro- 
jection. According to the testimôhy of the expert for the complain- 
ant, the claims and spiecincations of thé Lumière patent do not dis- 
close the material features of the claims in suit, The machines were 
designed for producing: and exhibiting pictures with a shutter hav- 
ing no opening sufRcient to afïord thè enlarged period of illumina- 
tion. The disadvantages in such a machine for producing and ex- 
hibiting, insisted on by complainant's expert, are shown by the find- 
ing of the court of appeals of the District of Columbia (17 App. D. C. 
349) in the interférence entitled "Latham v. Armât." The court said, 
in speaking of the opération of the shutter device in connection with 
the producing and exhibiting machine : 

"In our opinion, proof of the existence of a caméra for taking pictures 
of objecta !n motion, said caméra havlng, in combina tion with a sensltized 
film, mechanism for giving the film an intermittent motion, in which the 
perlods of pause exceed the periods of motion; said mechanism comprlslng. 
in addition» the dther éléments called for by the issue, and a shutter,— is 
not a réduction to practlce ot this Issue, unless there is proof to show that, 
when this caïUèTa was used for projectlng, the shutter was either omltted 
altogether, or was 80 adjusted as to pro vide for such relative periods of pause 
ahd illumination and periods of motion as are called for by the issue." 

It is quîte trtie that the Lumière patent proyides for a substitution 
of shutters! A cutaway dise of transluCent material is employed for 
exhibiting pictures, replacing the bhë .iqr taliing pictures. The 
change is made to diminish scintillation due to periodic suppression 
of the light.. It is not pretended that the shutter described will op- 
erate to prolong the interval of illumination and'expdsure, so as to 
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cause the period of illumination to predominate. The French cer- 
tilicate of addition, dated March 28, 1896, however, seems to indi- 
cate an expansion of the claims so as to include the material fea- 
ture of the claim in suit. The addition to which a référence is made 
reads as follows: 

"When the apparatus Is used for the exhibition of pietures, elther by direct 
View or by projection, the periodic passage of the light and the shutting 
off of the same causes a scintillation, which may be avoided or reduced, at 
least partially, by cutting in the shutter, J, narrow openings in the form of 
radial slots, as is shown in Flg. 4. Thèse openings, which may hâve varying 
forms and dimensions, will be regtilarly spaced, or not, over a whole or a 
portion of the surface of the shutter." 

As this was a feature discovered subséquent to the grant of the 
patent in suit, it does not anticipate the claims. Moreover, it was an 
improvement or modification of the original patent, and designed, I 
think, to accomplish the functions of the patent under considération. 
It not having been originally designed or adapted for the perform- 
ance of such a function, it is not sufncient to constitute anticipation. 
Toplifï V. Topliff, 145 U. S. 161, 12 Sup. Ct. 825, 36 h- Ed. 658. 
Complainant's expert admits that a shutter device structurally like 
that described by the French certificate of addition, or one which 
enlarges the period of illumination over that of nonillumination or 
nonexposure, substantially comprises the essence of the claims in 
suit. A broad construction of those claims does not limit them to 
the preferred form of apparatus by which the scintillation and flick- 
ering is efïaced. The patent in suit describes the character of the 
shutter by which the Hght is interrupted at the instant when the tape 
or film is moved. To render the substitution of pietures impercepti- 
ble, shutter action must exceed that of change or period of move- 
ment of film. The Lumière patent, although indicating that a cut- 
away dise of translucent material employed for the exhibition of 
pietures has the elïect of diminishing the scintillation, does not indi- 
cate (except as modified or improved by the subséquent certificates 
of addition) the form or dimensions of such cutaway dise or shut- 
ter. It is therefore assumed that the original patent did not con- 
template a shutter of other or différent character than that corre- 
sponding to the sector of an angle of about 170°, or one which ob- 
structs the picture during the interval of motion only. This dif- 
férence in shutter action, somewhat difficult to comprehend because 
of its rapidity of function, is nevertheless essentially distinguishable. 
By the employment of a shutter of the former dimensions, the in- 
terval of illumination prédominâtes, and the change of picture is im- 
perceptible. By the use of the latter, the period of light is less, 
and therefore it does not perform the functions of the patent in suit, 
nor corne within its scope. It is deduced by counsel for complain- 
ant that, inasmuch as the triangular cam of the Lumière patent pro- 
vides for prolonging the period of rest of the strip or film two-thirds 
of the total time, it can hâve no application to the apparatus by 
which pietures are taken and exhibited. Complainant's proofs tend 
to show that an enlargement of the period of illumination is not es- 
sentially adapted to such an apparatus. The évidence of the expert 
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witnesséS is in conflict on this point. The later certificate of addi- 
tioil of the Belgian patent asserts that the principal advailtage to 
be't>l!)4àînèd by the cam in Fig. 4, referred to in the first certificate 
©•f ' àdéiti<>nj conéists in giving to the film which receîves and ex- 
hibits the pictures a period of absolute rest. This period of rest is 
desciri|?f4' fis a notable ipterval occurring between the impressions 
or tiïe exhibition of two successive pictures. Does this rest cmbrace 
the period during which a change of pictures occurs in the manner 
desctibedlDy the patent in suit? : The argument of counsel for com- 
plainànti érnphasizing this view ofthe controversy, may be quoted; 

"To Increase the period of rest between two impressions, and net during 
impressions, was to do preçisely wtiat Mr. Edison did. He Increases liis 
period ' of test 8 or 9 times, in order ttiat his fllm may come to a state of 
complète rest and be perfectly steady before exposure. But he, like the 
Lutnlereâ, used a shutter, wbich absolutely prevented the period of exposure 
f rom being longer than the period of nonexposure, or substitution of pic- 
tures." 

■ ' ■ '■ j ■ 

Thé'JLiimiere spécifications failed to make clear with that definite- 
ness reï[uir'ed by the décisions that the resuit of the employment 
of thé tfîàngular cam would produce an exposure of the picture- 
bearing film twô'thirds Of the total time, or that it would be an 
advantàgè to cause the period of illumination of the picture to ex- 
cfied the-period of change or of substitution. This feature of the 
speèîficaticilïs, however, was subsequently amended so as to incorporate 
a provision which provided that, by "replacing by a cam the ec- 
centric WMèh originally operated the fork which moves the strip, we 
succeèded 'îh augmenting the time of rest up to a certain limit." The 
form ôf this cam results in changes in direction which are to operate, 
and which are liable to injure the strip. Due weight must be given 
to thèse Considérations, and I am therefore constrained to hold that 
the Lumfei-e patent and certificates of addition are not anticipatory 
oï the claims in suit. 

The Johnson British patent, No. T,443> involveS an optical photo- 
scope or kirietôscope. It provides for an intermittent movement of 
the pictures, operated by means of a button or spring. The pictures 
are placed upoti a glass or slide, and viewed through proper magnify- 
ing lenses. Thé défendant claims that this patent embodies the prin- 
ciple of the intermittent and rapid-moving film of complainant's patent. 
The Linnett Bf îtîsh patent^ No. 925, illustrâtes a moving card ma- 
chine of th'c rJlÛtoscope class. By the opération of cards towards the 
vision thé peribd of exposure of each picture is longer than the period 
occupied in pksëing out of the line of vision. United States Brown 
patent, Nbi:çi3,594,' August 12, 1869, is a device for exposing the picture 
surface itlteifmittiftgly. The periods for movement and rest are of 
equal dur^tîoè. The apparatus belongs in the magic-lantern field. 

I do not ïegard that the mechanical détails in the patents mentioned, 
and in othërs tof à sitnilar nattlré, in référence to which proof was given, 
contain thé éssential features forming the combination in suit. I con- 
clude that the disputed Claims of the Jenkins and Armât patent are 
not anticipated by the prior art. The Lumière patent and certificates 
of addition are defendant's best référence, and, whatever doubts havet 
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arisen in my mind by reason thereof, I hâve resolved in favor of the 
patent. The proofs for complainant show that the inventors, after 
several futile attempts, devised an apparatus which, in their judgment, 
accomplished the desired results. The patent seetns to hâve achieved 
the object for which it was obtained. The improved facilities of com- 
plainant's apparatus over those of the animated picture exhibiting 
device then extant were recognized by artisans skilled in the art. The 
machine was publicly exhibited at the Atlanta Exposition in the year 
1895. Subsequently, in January, 1896, Armât, who owned and con- 
troUed the patent, entered into a contract by which a large number of 
machines were to be constructed and put upon the market by an asso- 
ciation or firm who were then exploiting the Edison kinetoscope, or 
direct-vision apparatus, so called. Moving picture exhibitions were 
given at varions places in the city of New York, — the factory of Mr. 
Edison and elsewhere. About 80 machines were constructed and ex- 
hibited at Washington, Atlantic City, and other places. The method 
pointed out by the patent for increasing the period of illumination of 
the picture over that of change or substitution has been adopted by 
others engaged in exhibitions of this character. This appears to be 
strong évidence of the utility and novelty of the patented improve- 
ment. Smith v. Vulcanite Co., 93 U. S. 486, 23 L,. Ed. 952 ; Magowan 
v. Packing Co., 141 U. S. 343, 12 Sup. Ct. 71, 35 L. Ed. 781; the 
Barbed Wîre Patent, 143 U. S. 275, 12 Sup. Ct. 450, 36 L. Ed. 161 ; 
Francis y. Kirkpatrick (C. C.) 52 Fed. 824; Eastman Co. v. Blair 
Opéra Co. (C. C.) 62 Fed. 403. I think that the Armât and Jenkins 
invention, in the then state of the art, was a discovery of a new resuit, 
and therefore a patentable achievement, which entitles them to the 
protection of the patent laws. What they did was more than a mère 
détail of construction, obvious to a mechanic skilled in the art. The 
proofs abundantly disclose that there was a flickering and blurring of 
the canvas or screen upon which the pictures were projected, due to 
the illumination, which the skilled in the art were seemingly unable 
to destroy. Ail knew of the glaring and disagreeable eflfects produced 
by the machines then in the field, and by having a continuons or inter- 
mittent movement of the film. Ùndoubtedly many endeavored to find 
means to efïace the very évident imperfection of the machines then in 
the public eye. None succeeded. It remained for the patentées to 
experiment upon the prior art, as already stated, and to bring into 
notice its înefïiciencies, and the erroneous conception of the period of 
illumination and exposure. The défendant eamestly contends that the 
patentées hère lay claim merely to widening the opening in the shutter, 
thereby allowing more light to pass through. Viewed in that manner, 
it does not appear to be a very great invention ; but, whcn we give 
considération to what the improvement quickly accomplished, it as- 
suredly is entitled to a meritorious place in the iîeld of invention. The 
défense of improper joinder is based upon a déclaration of Armât, one 
of the inventors of the patent in suit, made at the time he applied for 
his prior United States patent No. 673,992, that he was the sole in- 
ventor of the feature in question. The prior statement of Armât is 
not entitled to such weight as to overcome the presumption of mutual 
118 F.— 54 
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myeit!^0{;$bif) by Jenkins and Ai^m^it, as appears to be sufficiently estab- 
%tei,^r,l^:e,,€yi4ence. : )■'■. :\ - : 

: I The defefise «f prior use is not swstained. The évidence establishes 
that, subsequeilt tO; tb.e employmesnt of Mr. Dickson by Mr. Edison, 
an exhibition -j<ïf ,t:b« apparatus took place at Mr. Edison's factory. 
Afterwards contriacts were ent,ered into between Mr. Armât and 
Messrs; ; IRaff and Oatpman, age^its of the Edison Kinetoscope Com- 
pany, , and th&iapparatus was exténsiyely wsed in various cities already 
refeirried tq» This wpuld seem to.% abundant proof of the utility and 
noyçlty pfj the inveiïtiO'n. The évidence of Mr. Dickson falls far short 
of eg;*bJisbing the défense of prier use. The burden of, proof in such 
a casç rests upon the défendant. He has failed to show by a pré- 
pondérance of proof the praçtiçability of the Dickson experimenting 
apparatus. Cantrell v. Wallick, IJ7 U. S. 695, 6 Sup. Ct. 970, 29 L. 
Ed. I0Î7 ; the Barbed Wire Patent, supra. 

Does the défendant'? apparatus knqy\m as the "Biograph," as illus- 
trated and described in Complai^^jat's Exhibit JDrawings of Defend- 
ant's Apparatus and Complainant's Exhibit Description of Defendant's 
Apparatus, infringe the patent in suit.? As already stated, the object 
of complainant's invention, the p«riod ai exposure of the pictures so 
enlarged, and the moveraent of the film or strip upon which the 
pictures are superimposed, is so xapid that the blurring efïects caused 
by the illumination are almost entirely efïaced. The manner of in- 
creasing the illumination resulting from the improved apparatus used 
to exhibit.the pictures is due to the intermittent movement of the film. 
The <kfendant, in the opération of iJts apparatus, used a-shutter, which 
it daims is necessarily employed to intercept the light while the film 
is in motion. The lengtli of the period of illumination and exposure 
of the film, as compared with the interval of moveraent or substitution 
of pictures, is in excessof the period of nonillumination or change, 
and therefore cornes wjthin the scope of the disputed claims. The 
apparatus of the défendait cornprises a transparent picture-carrying 
surface, having a tape-like filmj and roeans for giving;an intermittent 
movement, so as to enlarge the period of rest and illumination of the 
picture-bearing film. When so enlarged, the period ofexposur es ex- 
ceeds that of nonexppsure., By,reason; thereof each picture on the 
film resembling objects-jn motion is given. a longer period of exposure 
than the tin?e requiredto change one picture in séries to the next in 
séquence. .The mechanical combinatipn for^ccompjishing this meth- 
od of exhibiting moving pictures is substantially the équivalent of the 
combination- in suit. 

Upon tliewhole case, I am of the opinion that. the complainant is 
entitled to a decree for an injunction and accounting. Decree may be 
entered accordingly. 
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KKUTTSOHNITT v. SIMMONS et al. 

SAME V. GOTTLOB. 

(Circuit Court, S. D. New York. October 9, 1902.) 

1. Patents— Desiqhs— Evidence of Inpbingbment. 

Where tlie efCect of complainant's patented design was to Introduce 
into tite market a new article of manufacture made and sold by him, 
the fact that purehasers of similar articles subsequently made and sold 
by défendants supposed they were getting complainant's design does 
not establish that such articles infringed the design patent, where the 
mistake resulted from the novelty of the article itself and not from the 
similarity of the design, but the question of infringement must be de- 
termined by a comparison of the designs with that of the patent. 

3. Same — Infkikgembnt. 

The kruttschnitt design patent No. 30,627, for a design for an orna- 
mental border adapted for use on aluminum sign plates, discloses pat- 
entable novelty, and is valid; also ft«îd infringed by certain designs used 
by défendants, and not Infringed by others. 

In Equity. Suits for infringement of letters patent No. 30,627, for 
a sign plate, granted to Gustav A. Kruttschnitt, April 25, 1899. On 
final hearing. 

Adna G. Bowen, for complainant. 
Haufï & Hauff, for défendants. 

TOWNSEND, Circuit Judge. Thèse suits on two bills for in- 
fringement of plaintifï's design patent No. 30,627 were heard together. 
So far as appears from the record, the particular collocation of a scroll 
figure with an inner border Hne shown in the drawings of the pat- 
ent is novel. The spécial modified scroll design appears to be differ- 
entiated from the similar designs of the prior art to such an extent 
as to meet the requirement of novelty in a design patent. The de- 
sign described and shown is an omamental border adapted for use 
on aluminum sign plates, comprising a main ornamental scroll figure 
suggestive of a distorted Greek pattern having a mottled surface 
and a rectangular inner defining border line. The inner border of 
complainant's sign plates is eut or stenciled with a tool ; the mottled 
pattern is produced by revolving a brush against the surface of the 
plate. The défendants hâve produced a great number of différent 
designs, resembling more or less closely the patented design. 

The single question in the case is as to the scope of the order for 
an injunction. It does not appear that there is anything new in 
the processes by which the design is produced, and, even if the method 
of their application to aluminum plates has accomplished new re- 
sults, no patent has been obtained therefor. The complainant hit 
upon or conceived the novel idea of so ornamenting plain sheets of 
aluminum as to adapt them for ornamental and advertising pur- 
poses, and thereby secured a large trade in what had hitherto been 
a comparatively valueless blank. The attention of the public is not 
primarily or necessarily called to the spécifie design, but to the 
bordered aluminum sign plates as a new article of manufacture. Con- 
sequently, when the défendants manufactured bordered aluminum 
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signs having patterns differing so widely from the patented design 
as not to infringe tht sàme, they were purchased by persons who 
supposed they were getting plaintifï's design, or who, at least, failed 
to distinguish the différence between tnem. Counsel for plain- 
tiff, therefore, invokes the application of the famiUar test, — ^"the eye 
of the ordinary observer, giving such attention as a purchaser usually 
gives." 

For thé reasons alfeady stated, this test cannot be applied in this 
case wîthbut doing violence to the funda,ni'ental law of înfringement, — 
that in order to constitute infringement there must be an appro- 
priation of the noveli éléments of the patented design. Because such 
aluminum signs are iiew, the purchasing public may mistake défend- 
ants' dèsigrij which every one has a right to make, for the design 
which only the plaintifï has the right to make. But the défendants 
cannot be deprived of their common right. The plaintiff, then, must 
be limitediin such test to configurations which appropriate his de- 
sign. 

Of the exhibits produced on the hearing, it must be found that 
Exhibits 4, 9; 10, ii, I2, 15, 16, and 17 do not infringe, but that 
Exhibît 5 dées infringe. The complainant is therefore entitled to an 
injunction and an accounting as to Exhibit 5. As to the other exhib- 
its, the bill is dismissed. 



CHICAGO PNEUMATIO TOOL 00. v. PHILADELPHIA PNEUMATIC 

TOOL CO. 

(Circuit Court, S. D. New York. October 13, 1902.) 

1. Fatents-^tInthingement— District OF Brikain» Suit. 

The circuit court for the Southern district of New York has jurlsdlc- 
tion of a siiit for Infringement of a patent against a corporation of another 
State nndér Act March 3, 1897 [U. S. C&mp. St. 1901, p. 589], where de- 
fendaht heté a regular and establlshéd place of business lu New York Oity, 
•whéreî Its: agent, actingr under his gênerai authority, accepted an ofCer and 
CQinplet€(d a contract of sale for an Infrlnging article, which was recog- 
nized by défendant as valid. 

a. 8ame—9a^e TO Agent OF Patentée. 

The ïftct that a salé of an infrlnging devlce was made to an agent of 
the owrier of the patent does îlot change its character as an act of in- 
fringement. 

In Equitjr, Suit for infringement of patent. On motion for pre- 
liminary injunction. 

John R. Bennett, for the motion. 
E. Hayward Fairbanks, opposed. 

LACOMBE, Circuit Judge. The défendant with entire propriety 
refrainedfrom arguing the question of construction of the patent and 
of infringetneht. The same questions are now before the court of 
appeals iri this circuit. By so doing, however, it has not waived any 
of the points presented by the pleadings and papers. 

As to the question of jurisdiction, the only controversy is whether 
or not an infrlnging device was sold in the city of New York by the 
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défendant, which concededly has a regular place of business hère. 
This is to be decided, not by the assertions of conclusions which are 
to be found in the afïidavit, but by the facts of the transaction. It 
seems entirely plain that an ofïer to buy the infringing device at a 
named price was made in this city by the purchaser to an agent of the 
défendant in defendant's regular place of business, and that such agent 
on behalf of défendant accepted such oflfer, thus closing a contract of 
sale, without référence to the headquarters of défendant in Phila- 
delphia. The two telegrams disclose only that the agent asked head- 
quarters if a drill could be shipped on a certain day, and that he was 
informed that it could, whereupon he himself accepted the purchaser's 
ofïer, without receiving or asking for any further authority from head- 
quarters than he apparently already possessed ; and that authority was 
evidently quite sufficient, for, on the strength of the sale the agent had 
made, the défendant shipped the drill, The facts are not the same as 
in Westinghouse Electric & Mfg. Co. v. Stanley Electric Mfg. Ce. (C. 
C.) ii6 Fed. 641. 

There is no force in the suggestion that the sale was made to a 
purchaser who bought in the interest of complainants, in order to se- 
cure proof of infringement. We are not now deaUng with any ques- 
tion of damages, but with the mère fact of sale of a device made in 
conformity to the patent. The sale of such a device is an act of in- 
fringement, although it may be made under such circumstances that 
complainants cannot recover damages for it. 

Motion for preliminary injunction is granted. 



DtJRFEB V. BAWO et al 
(Circuit Court, S. D. New York. October 4, 1902.) 

1. Patents— Construction oï Clatms. 

An American patent, which describes in Its claims but one form of 
the device claimed, cannot be construed broadly to cover a différent form 
described and claimed in a forelgn patent previously granted to the 
same Inventor, notwlthstanding broad language used in the speciflcatlon, 
but must be consldered as an abandonment of the prlor form. 

2. Same— Infringement — Tubulab Beias. 

The Harrinston patent, No. 485,542, for an Improvement in tublilar 
bells, designed to improve the tone, discloses Invention, and was not 
antlcipated; but, ta vlew of the state of the prlor art, and especlally 
of prlor British patents to the same inventor, must be llmited to the 
particiilar invention described, which consista of placing one or more 
stlfCening devices within the tube "between its point of suspension and 
its end." As so construed, heU not infringed. 

8. Same— Prior Use — Evidence. 

The défense of prlor public use, to defeat a patent, must be establlshed 
beyond a reasonable doubt 

4 Saice. 

A patent Is not invalldated because a device similar to that described 
was previously used by another, but for a différent purpose. 

6. Same— Anticipation— Tdbulak Belm. 

The Treat patent. No. 568,816, for a tubular bell, is void for anticipa- 
tion by the Harrington Biltish patent, No. 2,054. 
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In Eqoîty. 

Edward C. Davîdsôii (Nathan Heard, of cbunsel), for complainant. 
Dickérson, Brown & Raegener (Edwin H. Brown, of counsel), for 
défendants. 

HAZEI/, District Judgç. This suit is brought for alleged infringe- 
ment of two United States letters patent, — No. 485,542, dated Novem- 
ber I, 1892,. granted to John Harrington, and No. 568,816, dated Oc- 
tober 6, 1S92, granted tp James E. Treat. Both patents relate to im- 
provements of cylindrical tubular bells. They are owned by complain- 
ant, to whom they were ^ssigned by the patentées. For convenience 
the patents in suit will be referred to hereinafter as the "Harrington 
Patent" ançi "Treat Patent," respectively. Harrington's British pat- 
ents will be appropriately distinguishéd. 

The Harrington United .States patent in suit, for which the com- 
plainant daims a liberar construction, will first be considered. The 
grounds for such basic clainjs , involve an ej^amination of the principles 
of the laws of vibrating souncls as applied to tubular bells," and of vari- 
ons of the 'patents cited by défendant in anticipation of the patents in 
suit. It is clear at the oytsét that the Harrington patent is for an 
improvémerit to remedy aiijd perfect apparent ineflficiencies in the 
Sound pf a tubular bell. There is no novelty in the bell itself, in the 
means employed to suspend it, or in the application of external force. 
The single claim of the pateqt.reads as ïollows: 

"In a musical soundlng apparatus of the class described, a suspended 
tube adapted to be stnick by a hammer aud caused to vlbrate to produce 
by Its vibration a musical sound of a certain pltch, combined with one or 
more stlffenlng devlces In sald tube between Its point of suspension and its 
end to aflfect the vibrations of the métal of the tube and the quality of the 
tone produced by such vibrations, substandally as described." 

The gênerai nature of the .invention is concisely stated in the 
spécifications to be an invention relating — 

"To means and apparatus for the production of musical sounds of that class 
whereln a tmepended metallic tube Is adapted to be stnick by a hammer, the 
vibration ofthd: métal of the tube caused by the blow prpducing a musical 
Sound. In apparatus of this class the pitch of the sound produced by the 
tube when struck by a hammer and set In vibration dépends upon the 
quantlty of métal In the tube and Is unaffected by the column of air con- 
talnedwltnin thé tube." 

The pateHt illustrâtes two forms of stififening the tubular bell: 
(i) A rigid pin or cross-piece inside the tube at one or both ends; 
(2) a polygonal form secureiS by removing segments of the packing 
or plugging inserted at the end and within the tube. In each in- 
stance, the stififening device is intégral with the tube. The défenses 
interposed are want of patëntability, anticipation, noninfringement, 
prior public use, and abandonment of forms of the invention described 
by the Çritish patent No. 2,054, granted to Harrington and hereinafter 
more particùlarly referred to. 

The patent is not void for lack of invention. It is well established 
by the proofs that tubular bells, without a stifïening or loading device, 
émit inharmonic sounds technically called "hooplike vibrations," 
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which unfit them for the variety of musical purposes to which they 
may be applied by the adoption of a stifïening device, which consists 
in the addition of metallic portions to the end or within the tube. 
The essence of Harrington's contribution to the state of the art is^ the 
improvement of the quality of the tone of a tubular bell. By the tone 
of the bel! is meant the quality, pitch, and volume of sound. When 
a tubular bell is struck a blow by a hammer, the fundamental sound is 
followed by nascent, undulatory, longitudinal vibrations, extending the 
entire length of the tube. Thèse vibrations are styled "overtones," 
or "partials." They are similar to those which emanate from a 
metallic rod or plate. But, as the tubular bell is hollow, it is propor- 
tionately lighter and stifïer than a rod rigid at one end and yielding at 
the other, and consequently the quality of sound and vibration is per- 
ceptibly unlike. It is distinguished from the ordinary bell by narrow 
transverse dimensions, by the character of métal which composes it, 
and by the sound produced when struck. Expérience has shown 
that the vibratory sounds are not always in harmony with the pitch 
or fundamental note. The fundamental note or pitch is regulated and 
controlled — that is, lowered or raised — by the dimensions of the tube, 
by the gênerai character of the métal employed in its construction, 
and by the stifïening device, which suppresses the inharmonic vibra- 
tions perceptible in the plain tubular bell. Thèse inharmonic vibra- 
tions are described by Professer Main, complainant's expert witness, 
as "hooplike vibrations." He says that a tube, at the moment of 
impact of the hammer, becomes slightly oval, due to compression; 
that the tube vibrâtes back and forth transversely, precisely as a hoop 
would do, — hence "hooplike vibrations," which rapidly correspond 
with the pitch of the note which is produced. 

After giving the testimony of the expert witnesses careful consid- 
ération, I am clearly satisfied that hooplike vibrations exist in an un- 
stifïened or unweighted tubular bell, and that the quality of tone is 
thereby impaired. The utility of the tubular bell wholly consists in a 
melodious progression and modulation of the fundamental tone. 
Defendant's expert witnesses testify that both patents in suit, by their 
construction, added increased weight to the tube, with the practical 
view of varying the sound, and not to suppress inharmonic and dis- 
cordant vibrations. Their testimony tends to show that such vibra- 
tions hâve no appréciable existence in the tubular bell, and, therefore, 
no disturbing feature is apparent in its musical tone. Hence nothing 
has been achieved by the inventions. It was not the object of the 
invention to vary the sound. The patentée expressly states that the 
invention designs to improve the quality of the tone. To that end 
it was désirable to extinguish or suppress the inharmonic compo- 
nent sounds attributable to the plain tubular bell. If, therefore, the 
tone is pleasingly varied by the patentee's stififening device, it is an 
incident foUowing a claim whose essential feature is the improve- 
ment of the quality of the tone by the adoption of a certain device. 
Tilghman v. Proctor, 102 U. S. 711, 26 L. Ed. 279. It is quite true 
tliat weighting, thickening, or loading a rigid metallic bar, usually 
at the end or in prongs in tuning forks, will produce vibrating over- 
tones. Such overtones, however, are not always musically melodious. 
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lîhé defendafit contends that the prior art discloses a method of 
stiffeflingi br loading in various àcoustic vibrating rfiusical instru- 
ments ; tkat?, to 'ôbviate inharmottic tônes, such instruments were 
weighted Ot àtiffénèd in substantially the same manner as described 
by the Hairin^oh device. The United States patents. Nos. 329,090, 
of 1885, aad 375,654, of 1887, gratlted to Segrove ; the Starr United 
States jpàlëlltj 'Mb. 8,537, of 1851; Butterworth's United States pat- 
ent. No. 29^1956, of 1884; the United States patent to Fischer, No. 
309,138, of 18S4; the United Sta:tes patent. No. 149,585, of 1874, 
to Hill; àiïâithe Hummel German patent, No. 7,405, of 1879, — are 
cited in aindcipâiion. Thèse patents, however, are for tuning forks, — 
for improyfag the purity of sound. They point out a manner of stif- 
fening theprongs, or weighting a ring, or other vibrating segments, 
to affect the tone. None of therti hâve been applied to a tubular 
bell. Thè/nearest application would seem to be the Hill patent, 
which shows a short nollow tube, split diametrically throughout its 
length, ând hàving superimposed upon its upper end a split lead ring. 
This ringî "bèing an additional Weight to the vibrating ends, afifected 
the tOne. The patent was for tuning the device, and not for suppress- 
ing cOflipotlent notes. I do not think that any of thèse patents are 
anticipations of complainant's device, which indubitably improved 
the tubtllar bell in a manner which entitles it to classification as a 
harmoniOtisi musical instrument. 

I do not consider the device in suit, or Harrington's original British 
patent, 'N<i., 2,054, to whîch particular l'eference will follow, remark- 
ably ititêtotïve productions. Weighting or loading a vibrating mu- 
sical instrument,— merely placing an additional portion of métal on 
or within a tubular bell,— ^to afifect its melody, especially in view of 
the ffleanè ettiployed in other vibrating musical devices of another 
class to impf ove the purity of sound, does not take high rank in the 
field of invéhtîOrt. It has enough merit, however, to advance the 
utility of ttibular bells and make them useful in new fields. The ex- 
tent to which the patent in suit deserves protection against infringe- 
ment'will not be consider éd. 

The cottlj^laînànt contends that the invention covered by the claim 
of the Hâfll:*i!ftgtOn patent is so far primary that it should be con- 
strued unfeStfainedly, and to embrace within its scOpe the defend- 
artt's strUcÉffê, which functionally opérâtes in substantially the same 
way, ptoàii(S&^ a suppression of inharmonic oveftones in the tubular 
bells of deffehdaht's manufacture. The scope of the patent in suit 
must bé meâsured by British improvement patent. No. 2,054, issued 
to Haïrington February 10, 1888. The spécifications of that patent 
State that the objéct of the patentée is to improvq the tone of the 
apparatus ^described by his British patent, dated DctOber 2, 1884 (in 
which tubes were empfoyed, open at both ends, in combination with 
a clock),' and to afford facility for tuning the same with the greatest 
aCGuracy. This the patentée proposed to accompHsh by employing 
a plug or cap- at either or bùth erids of the tube, which, when driven 
or SCi<ewèd into or aroUrid the tiibe, âiïorded a satisfactory tuning 
and increaSed the volume Of sound produced. A set screw or other 
suitable nïeans were employed to keep the plug or cap in position. 
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Subsequently, in. 1888, Harrington obtained another British patent 
for curing a defect caused by vibrations of the tubular bell. Thèse 
vibrations resulted in a confused sound, which a thick felt damping 
appliance was designed to destroy. April 11, 1892, another British 
improvement patent, No. 6,922, was granted to Harrington, asso- 
ciated with Thomas Latham. The spécifications of the latter pat- 
ent, which substantially embody the device of the Harrington patent 
in suit, State that the tubular bells, closed at both ends in the manner 
described by the British patent, No. 2,054, were sometimes injured 
by driving the pkig into the top, therefore requiring a close-fîtting 
screw cap to prevent loosening, which impaired the sound. The 
improvement consisted in riveting a sound plug or boit or pin within 
and near one or both ends of the tube. 

The défendant by its amended answer avers that the British pat- 
ents, Nos. 2,054 and 6,922, anticipate the patent in suit, and, fur- 
ther, that the patentée omitted to include in his patent in suit that 
form of his invention described in British patent. No. 2,054, and illus- 
trated in Fig. 4 accompanying the application for that patent; and, 
having abandoned that form of his invention, the patentée is now 
estopped from claiming such a construction of the patent in suit as 
would cover that claim. As already stated, British patent. No. 2,054, 
employs a plug or cap at either or both ends of the tube. The pat- 
ent in suit describes a rigid pin or cross-piece inside the tube and a 
plug having portions removed at various points between the tube 
and the "plug. I think this must be considered as a tacit abandon- 
ment of the enlarged claims of the prior patent. Giving to such Brit- 
ish patent a broad scope must obviously lead to a narrow construc- 
tion of the claims of the patent in suit. It is quite true that the 
patentée in his spécifications describes a broad invention. He says: 

"Tlie shape of the stiffening devices may be varled without departing 
from this Invention, the gist of which lies In stiffening or solidifying the 
tube at one or more points, to so affect the vibration of the métal of the 
tube as to produce the improved quality of tone deslred." 

In view of the prior British patents granted to Harrington, he was 
not entitled to a broader interprétation than that allowed by the 
patent office, nor in any event broader than he, already a holder of a 
foreign patent, saw fit to cover in his application to the patent office 
of the United States. The patent in suit has improved the old tubu- 
lar bell, and therefore must be restricted to the improvement de- 
scribed. Indeed, the file wrapper shows satisfactorily, I think, that it 
was intended that the complainant's device should be limited to one 
or more stifi^ening devices "inside" the tube, or tO' devices located 
"between" the point of suspension of the tube and its end. The 
original spécifications filed by the patentée include a stiffening device 
"suitably located" with relation to the length of the tube to afifect 
the quality of the tone. This claim was amended so as to conform 
to the narrower scope. The claim cannot be enlarged beyond the 
scope of its intention. 

The correspondence of the commissioner of patents shows that in 
his opinion the patent was anticipated by Harrington's United States 
patent, No. 389,841, granted September 18, 1888. He made no 
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référencé îtotllîe'British patent, but Seemed to think that it was not 
n'ew'tb séïf^n tlibes at various points of their length for the pur- 
pose ojFobtaîriin^ hàrmohiolts soundsi He cited an organ pipe as one 
that Was stifferied tO' qUàlify the tone, but, subsequently, after an 
extended corréspondence, allowed claim 2. The commissioner held 
daim I was superfluous, and substantially similar to claim 2. In 
this, I think, he erred. Nôtwithstandiilg the broad language em- 
ployed in the spécifications, the claim allowed ail that the patentée 
could be allowed. The court is not informed whether the patent 
office carefuUy examined thé state of the prior art or the British 
patents referred to. It îs presumed,, from the exhibits in évidence, 
that they did, âhd thereforè limited his claim. If the applicant felt 
aggrieved because of that limitation, his reniedy was to appeal from 
the décision ûî the patent office. As no ambiguity is discovered in 
the terms of the claim of the patent in suit, it certainly should not 
be enlarged béyohd the scope of its daim as allowed by the patent 
office. Complainant cannot show that his invention is broader than 
the terms of his claim, "or, if broader, he must be held to hâve sur- 
rendered the surplus to the public." Keystone Bridge Co. v. Phœnix 
Iron Co., 95' 'Ur S. 274, 24 L. Ed. 344; Machine Co. v. Lancaster, 
129 U. 5/273, 9 Sup. Ct. 299, 32 L. Ed. 715; Merrill v. Yeomans, 
94 U. S. 568, 24 L. Ed. 235. In coming to this conclusion I am in- 
fluencèd not wholly by the action of the patent office, but by the 
Harrington claims as specified in British patent No. 2,054. The pat- 
ent in suit cah, thereforè, be given no wider scope than such a bet- 
terment over the prior patent as may be specifically pointed out. 
Harrington elected to take for his American patent the forms of his 
device as illtistrated by Figs. i and 2 of the patent. The character 
of the improvement pointed out by him in his spécifications and 
covèred by his claims is ttot such as entitles it to a broader con- 
struction. The/prior art lirftited the fiéld of his invention. The func- 
tions perfbrmëd by the tubular bell as a resuit of the patent in suit 
were not new. No reason exists, thereforè, for making the defend- 
ant's device ëùfficiently broad to corne within the scope of complain- 
ant's patent, Manufacturing Co. v. Randall, 43 C. C. A. 578, 104 Fed. 
355. I do nôt think that the views expressed in the case of Extraction 
Co. V. BrOwn, 43 C. C. A. 568, 104 Fed. 345, by the circuit court of ap- 
peals for the Eighth circuit, cited by counsel for complainant, are 
at variance with this view. In that case the court held that the cir- 
cumstances werè not such as to require or justify a literal interpréta- 
tion of the pâtentee's claim. It was there held that the invention 
was not antiëipated and was a meritorious one, and that the device 
illustrated in the drawings, as applied to a double-deck furnace, should 
be construed to âpply to either a single or double-deck furnace. Man- 
ifestly the stàite of the art, as ascertained by the British patents claim- 
ed to anticipate, and the use of stiffening devices for controlling 
vibrating sburids in the différent classes of musical instruments, amply 
justify restricting the actual claim allowed,- irrespective of the broad 
description and statements contained in the spécifications. 

The defendant's device practically secures the results achieved by 
the Harrington device. Harmonious quality of tone is produced by 
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striking the tube at or near a solid ring or cap affixed to its end. 
In tuning defendant's device to secure the required pitch, the métal 
is eut off at the bottom ; the ring being intégral with the upper 
end of the tube. Defendant's structure seems to be more nearly the 
équivalent of Fig. 4 of the Harrington patent, No. 2,054. The man- 
ner of attaching the ring integrally would not escape the charge of 
infringement. Bundy Mfg. Co. v. Détroit Time Register Co., 36 C. 
C. A. 375, 94 Fed. 534. By the device in suit the métal tube is short- 
ened or reduced to obtain a required pitch proportionately to the ad- 
ditional métal supplied by the stifïening device. There is such a wide 
departure in the defendant's structure from the literal statements of 
the claim in suit that it cannot be held to infringe complainant's tubu- 
lar bel!, which consists of a metalHc addition to the tubular bell 
flrmly affixed within the tube. Both perform the same function, 
but in a substantially différent way, giving effect to the narrow con- 
struction of the daim of the patents. 

Upon the question of prior public use, I hâve read the testimony 
upon which this défense is based. The testimony of Seymour, wit- 
ness for défendant, showing that during 1884, and August 11, 1886, 
he completed a chime of bells for a clock, the tubular bells of which 
were stifïened, does not seem to be of such a reliable nature, in view 
of the circumstances, as to justify its acceptance in anticipation of 
the Harrington patent. It is of the same class of testimony which 
requires the nonpresence of a reasonable doubt before it can be given 
controlling credence. Corroboration of Seymour's testimony is at- 
tempted by convenient diaries and mémorandum books kept at the 
time by his wife and other witnesses, from his relations, who remem- 
ber having seen the clock at the time or times mentioned. The tes- 
timony is not so clear as to remove a reasonable doubt which exists 
as to its accuracy. Coffin v. Ogden, 18 Wall. 120, 21 L. Ed. 821 ; 
Barbed Wire Patent, 143 U. S. 284, 12 Sup. Ct. 443, 36 L. Ed. 154; 
Brown v. Zaubitz (C. C.) 105 Fed. 242; Dodge v. Post (C. C.) 76 
Fed. 807. Furthermore, I think that the cross-pins used in the Sey- 
mour bells were employed simply as a means for suspending the 
tubes. It was not used for the purpose of improving the quality 
of the tone, and, therefore, it does not anticipate the Harrington 
patent in suit. This conclusion lïnds support in Clough v. Manu- 
facturing Co., 106 U. S. 175, i Sup. Ct. 188, 27 L. Ed. 134, Nelson 
v. Tvpe-Founding Co. (C. C.) 91 Fed. 418, and Chisholm v. Johnson 
(C. C.) 106 Fed. 191. 

The Treat Patent. 

By this patent the end of the tube is firmly held by a ring, which 
increases the thickness of the end of the tube. The ring may be 
applied to either or both sides of the tube. The spécifications say 
that wben the tube is suspended by a suitable cord, and the ring is 
struck at its end by a hammer or in any other usual manner, the 
tone of the bell is greatly improved. The first claim of the spécifica- 
tions originaliy iîled with the commissioner of patents was for tubu- 
lar bell having its end reinforced by metallic rings, substantially de- 
scribed. The application was rejected on the ground that the rein- 
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fof ceniteift* rîttgs spécîfied weré old, in view of Fig. 3 of the Harring- 
tori"pà*é,iit'îï(i éuk. This claith was waived, and the claims in suit 
àllbWed. ' D^éfehdarit's devicè ' !s practically similar to the invention 
describéd iâ'the Treat pa:tent. Structurally, the ring or cap arrange- 
ment àrbund the end of the tube is intégral to it, and in eiïect un- 
doubtedly cèhtains the essential éléments of the Harrington British 
patèntj No.' 2^054, and the Trèat; patent in suit. The claims allowed 
are as f ollows : 

"(1) À tiiiMïar béll havlng a metalllc ring seeured thereto at Its end, sald 
metàllic rJlig fltted in intlmate, solid contact throughout Its lengtli against 
said tube; TrbePeby the sonorous vibrations of the latter are amplified, sub- 
stantlaMy 1^8 [deserlbed. 

"(2) A, tabulât bell having Its end fltted very flrmly to the exterior of a 
metalllc .Hig, substantially as descrlbed. 

'*{3)' A tilbùlar bell having Its end embraced and held flrmly both externally 
and) Internally between metalllc rings, substantlally as described." 

The exterior ring is very much like the plug or cap device of the 
eâriiër British patent. AU that Treat seems to hâve done has been 
to substitutè a ring around the end of the tube in place of the cap 
scrèWed' t6, th6 tube, as described in Fig. 4, and to substitute or affix 
a ring withih the tube in place of the plug or dise in the later Har- 
rinètbhf^^eilt. Each of thèse forms constitute devices tending to 
stiffen the ïubé in the mattner pointed out. They do not perform 
any new function. I am therefore of the opinion that the scope of 
the clairtls bf the Treat patent is fuUy embraced in the claims of 
the Harrtïlgton British patent hère considered. It is merely change 
of fôtrb Vitliout being ah improvement, — a détail of construction 
whicb, a 'isifîlled artisan hy the employment of ordinary mechanical 
knowledge has made superior to the old tubular bell. When a de- 
fect in tSe 'ïîarrington patent in suit, consisting of liability to loosen 
the diametricàl pin by the frequeiicy of the hammer blow, thereby 
injuring the tone of the bell, became apparent, it was not difificult to 
obviate sûcli defect in the lîght of the prior art. An exterior ring 
intégral #îtH the end of the tube appears to hâve taken the place of 
the screw cap ai'rangement of the Harrington British patent, while 
an interiOr ring has taken the place of the plug or dise. The Treat 
pateht, therefore, cannot be distinguished by structural changes or 
superior vi'orkmânship from the earlier British patent and the im- 
provement patent in suit. The right of the public to use what has 
been discIoèéd*'by the prior British patent, the monopoly having ex- 
pired, should not be curtailed. 

It f ollows that for the reasons stated the Treat patent is antici- 
pated by british patent No. 2,054. The Harrington patent must bc 
restricted m its claims to a stiflfening device within the interior of 
the tube, as thef ein more specifically referred to. The défendant" does 
not etnplbysî device covered by those claims or seeured by that pat- 
ent. It therçfofe cannot be held to infringe. A decree may be en- 
tered dismissing the bill. 
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BARRETT v. TWIN CITY POWER CO. et al. 
(Circuit Court, D. Soutli Carolina. November 22, 1902.) 

1. EqUITT j0RrSDICTION — ADEQUATE ReMEDT AT LAW— FEDERAI, COURTS. 

A remedy at law created by the statutes of a state cannot oust the 
jurisdiction of a fédéral court of equity. 

a Sàme. 

Complainant undertook to develop tlie water power of a river, and for 
that purposesecured options on adjoining lauds, wMcli were necessary 
to the Project. Learning that other persons were also seeuring lands 
for the same purpose, negotiations were entered into, which resulted in 
his transferring his options to such persons, the purehasers to organize 
a corporation, and to deliver to complainant a certain amount in its 
bonds by a certain date in payment for such options, in default of 
which they were to be paid for in cash or returned. DifCerences arose 
between the parties respecting the payment, and the bonds were not 
dellvered wlthin the time specified. A demand for the return of the 
options, which were about to expire, was refused, and, the company 
having failed to complète the purchases thereunder, complainant filed 
his bill in equity, asking the appointment of a receiver to complète the 
purchases for the protection of his rights thereunder. Held, that such 
bill presented a case withln the jurisdiction of a court of equity, and. 
having obtained jurisdiction for one purpose, the court would retain It 
to grant f uU relief. 

8, CoNTKACT— Performance. 

Complainant transferred property and rights to certain of the de- 
fendants under a contract that they should organize a corporation, and 
deliver a certain amount in Its bonds to complainant in payment by a 
date named, otherwise to pay him the amount in cash on that date; 
time belng made of the essence of the contract. The bonds were to be 
secured by mortgage on the corporation's property, and the issue was not 
to exceed 80 per cent, of the amount of its investment in such property. 
At the expiration of the time named, the corporation had been organized, 
but had not issued any bonds, nor executed any mortgage, and the 
amount It had invested up to that time was small. Held, that a delivery 
or tender to complainant of an accepted order on its treasurer for the 
delivery of the bonds when they should be issued was not a fulflllment 
of the contract, but that complainant was entitled to demand the cash 
payment. 

4. Same— EsTOPPBL to Dent Performance. 

The failure of complainant to return the order, or to state his refusai 
to accept it, for some weeks after it was sent him by mail, did not work 
an estoppel agalnst him, where he had distinctly refused to accept it 
when ofCered a few days previously, and notifled défendants that he in- 
slsted on the bonds or the cash payment, and défendants had no reason 
to be misled as to his position. 

6. Same— Waiverof Time for Performance- Agency of Mortgage Trustée. 
There having been no bonds nor mortgage in existence when the time 
for performance of the contract expired, the person who was afterward 
made trustée In the mortgage had no power, as agent or représentative 
of complainant, to waive the limit of time in his behalf, by giving the 
order on the treasurer for delivery of the bonds when issued. 

6. Same — Défenses to Suit for Enforcement. 

The assignées of certain options for the purchase of property, who re- 
tained the same, and transferred them to a corporation after they had 
made default in paying therefor and their return had been demanded 
by the assigner, cannot set up in défense to a suit for the enforcement 
of the contract that the price they agreed to pay was exorbitant, and 
tiie bargaln unconsciohable. 
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In Equity. On final hearing. 
See III Fed. 45. 

F. H. ililler, Wm. K. Miller, and D. S. Henderson, for com- 
plainant. 

B, L. Abney and J. S. MuUer, for défendants. 

SIMONTON, Circuit Judge. Thomas Barrett, Jr., a citizen of the 
State of Georgia, résident in Augusta, desired to develop the water 
power of the Savannah river above the city of Augusta. To that 
end he sécured the necessary capital, and proceeded to obtain op- 
tions frëirti owners of land on both sides of the river adjacent to the 
proposgd site of bis opérations. Whilst be was engagea in securing 
thèse options, and after he had succeeded in obtaining some 15 of 
them, be foùnd that there was another person engaged in the same 
purposc-^W. H. Chew, acting as trustée for C. E. Fisher, of New 
York. As thèse efforts were in conflict with each other, after some 
negotiation Cliew determined to buy out Mr. Barrett, and finally 
a coiitract was entered into between them in the words and figures 
following; that is to sây: 

"Augusta, Ga., June 1, 1900. 

"In considération of flve thousand dollars ta cash, represénted by draft 
of W. H. Cîhew of G. E. Fisher, of 37 Wall street, New York, for $5,000.00, 
and the agreement of said trustée to hâve dellvered to me fifteen thousand 
dollars of bonds as herelnafter stated,— total considération, twenty thousand 
dollars,—!, Thomas Barrett, Jr., hereby agrée to sell to said trustée ail 
options -owued by me and expiring May Ist, 1901, for the purchase of land 
fronting on the Savannab river, whlch stand in my name, and whicb are 
of record lu Edgefleld county, S. C, and Lincoln county, Ga., to which 
référence fS made. Thls sale is upon the condition that said trustée and said 
G. E. Fisher and bis associâtes shall proceed to organlze an incorporation 
to devèlOp a water power of not less than 15,000 horse power at or near 
Elng JawShoalS, on the Savannah river, Wlthln the space of elght (8) months 
from thls date, and upon the completlon of said incorporation to deliver me 
first mort^ge bonds of the corporation for flfteen thousand dollars ($15,000), 
said corporation not to issue bonds In excess of 80 per cent, of the amount 
pald, laid ontj and expended in the purchase of the varions tracts of land 
and the land covered by thèse options and in the development of said water 
power, or that said trustée and said G. E. Fisher and his associâtes shall 
liave the piivllege of paying to me $1^,000.00 In cash instead of bonds. 
It Is distlnctly understood that. If said draft for flve thousand dollars is 
not pald 91» présentation, then thls Instrument is absolutely nuU and void, 
and, that îf salfl money is paid, and the corporation Is not organized, and 
the bonds ;herein1?efore speclfled issued and dellvered to ipe by January Ist, 
1901, or flfteen thousand dollars cash paid In lieu thereof,— tlme being of the 
essence of the contract,— then thls sale shall fee null and void, and the sum 
of flve thousand dollars, liald to me at thls tlme, shâll not be accounted foi- 
by me, btit shâll be retalned by me as the amount ot liquldated damages 
agreed nponbetwefen the parties hereto for à violation of the said contract, 
and ail options to be returned to me thé, same as if thls sale had not been 
made. ' W. H. Chew, Trustée. 

"Thomas Barrett, Jr." 

It bas been made to appear clearly that the date January i, 1901, 
in tbis contract, is a clérical error, and should be February i, 1901. 
Complyitig "^ith this contract, Thomas Barrett, Jr., forthwith trans- 
ferred aiïq ,assigned ail the options held by him, some 15 in ail, to 
W. H. Chew, trustée. On August 7, 1900, a charter was issued by 
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the secretary of state of South Carolina to a corporation, the Twin 
City Power Company, which thenceforward took the place of Fisher, 
trustée, and Chew, his agent. At the time of the issuing of this 
charter the board of directors certified that 20 per cent, of the capital 
stock had been paid in. The liabiHty of the stockholders was "only 
to the extent of the amount remaining due to the corporation on 
the stock owned by them." On December 8, 1900, D. M. McKaye, 
treasurer of the Twin City Power Company, wrote to Mr. Barrett, 
calling his attention to the error in the contract above referred to, 
and ends thus: "We shall now make more rapid progress, and will 
be ready to make delivery to you of the securities under the con- 
tract within the eight months designated, namely, January 31, 1901." 
On December 8, 1900, complainant wrote a letter to Wm. H. Chew, 
calling his attention to the terms of the contract and the stipulation 
therein. The bonds were to be delivered by January i, 1901 (should 
be February i), or $15,000 paid in cash in lieu thereof ; that he will, of 
course, expect either bonds or cash. The receipt of this letter was ac- 
knowledged by Chew in his letter of December 14, 1900. He called at- 
tention to the clérical error in the date of the contract. On December 
17, 1900, the complainant wrote to Chew, acknowledging receipt of this 
last letter, recognizing the clérical error in the contract, and stating 
that, if bonds were delivered by January 31, 1901, it would be ail right ; 
otherwise he would expect the $15,000 in cash at that time. On De- 
cember 17, 1900, complainant replied to McKaye's letter of December 
8th, recognizing the error in the contract as to January 1, 1901. On 
December 19, 1900, Chew, signing himself vice président and gênerai 
manager, wrote to complainant, acknowledging his letter of December 
I7th, saying: "In reply would say that we will comply with our con- 
tract to the letter. Should we fail in getting our bonds ready, you will 
be paid as per agreement." In December, 1900, McKaye had an inter- 
view with complainant in Augusta, aiid suggested to him to take stock 
instead of bonds. This suggestion was not approved by complain- 
ant. After some discussion as to the value of the bonds, complain- 
ant stated to Mr. McKaye that he would expect the bonds if issued 
w:th the terms of the contract, otherwise he would expect the cash. 
On January 25, 1901, McKaye, as treasurer, wrote to complainant, 
saying that, owing to delay in securing important législation and ac- 
quiring property, the company would be obliged to give an order 
for delivery of the bonds at the earliest day the bonds and mortgage 
were ready for delivery of the trustées; that he did not think the 
delay in the actual delivery of the bonds would make any difiference 
to complainant if in place of them he held an order for their delivery 
at the first moment they are ready, wloich they expect will be within a 
very few weeks ; ending with thèse words : "Kindly let us know 
if you hâve any suggestion to make regarding the wording of the 
delivery order." To this letter complainant replied on January 28, 
1901, expressing great surprise at the proposai to give an order for 
bonds, instead of the bonds themselves ; calling attention to the cor- 
respondence with Chew and himself; concluding: "I therefore beg 
to insist that you comply with the terms of the contract, and that, 
if the bonds are not ready for delivery on January 31, I shall expect 
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you *o ifeniit nie fifteen thousand dollars in cash." On January 30 
1991, CheWjjycote to complainant, acknowledging the receipt of this 
letter to McKaye, and inclosing an order signed by Chew, trustée, 
to McKaye, as treasurer of the Twin Çity Power Company, to deliver 
to Barrett $15,000 first mortgage 6 per; cent, gold bonds as soon 
assftid bonds are certified to by the trustées of thé mortgage, and 
ready for delivery, claiming in this way the fulfiUment; of the contract 
ofjune I, 1900. .The acceptance of this order by McKaye is written 
on its face. Thjs letter, sent by registered mail, reached Augusta 
and was receipted for February i, 1901. At this time Barrett was 
sick at home, but could attend to his correspondence. He did not re- 
ply to it, but on March 23d thereafter he went to New York, and 
dertiànded from Chew, as an individual, as trustée for Fisher, and as 
vice; président of the Twin City Power Company, the delivery of his 
options. ; He made the same demand on Fisher and on McKaye, 
treasurer. Ail thèse demands were refused. They admitted that the 
options h^ been transferred to the Twin City Power Company, 
that the expenditures then did not exceed between $40,000 and 
$50,000, that the stock of the company was $i;ooo,ooo, and that a 
mortgage was in the course of préparation. On that day formai 
assignmeiit was made by Chew of ail lands conveyed in South Caro- 
lina, or carried by the Barrett options, to the Twin City Power Com- 
pany, and this was duly recorded in South Carolina. So the matter 
stood. TJie options of Barrett would expire on May i, 1901. On 
March 301 1901, he fîled his bill in this court, amended Âpril 16, 
1901, against Chew, Fisher, the Twin City Power Company, and 
the parties giving the options, in which he sought to protect his 
rights under thèse options, demanding the fulfiUment of the contract, 
praying that, inasmuch , as the time was short, and the options in 
danger pf loss, a receiver be appointed, authorized to make good 
the optiç^s or to protect them; at the same time offering to furnish 
ail the money needed for this purpose, this advance to be secured to 
him. A temporary receiver was appointed. On hearing the rule 
to show cause issued on appointment of the temporary receiver, the 
following order was entered: 

"It Is therefore ordered that the défendant the Twin Oity Power Com- 
pany secure to the complainant the performance of the agreement of the 
Ist of June, anâ to this end that it enter into bond with surety, to be approved 
by the jildgè ot this court, in the pénal sum of $15,000, with the condition 
that It préservé and lieep in full force and efCect each and every of the 
options dellverêd to Chew, trustée, by the complainant, under the agree- 
ment of June 1, 1900, and that it shall in every respect keep and perform 
the provisions of sald agreement as construed by the order and decree of 
this court upon the final hearing of the case; that upon the exécution and 
approvai of the sald bond thé temporary restralnlng order heretofore issued 
be resclnded, and the recel vershlp be dlssolved." 

Thereafter ,bond was filed by the défendant in conformity to the 
provision^ pf, this order, and the temporary receiver. discharged. De- 
fendant Tv^ii City Power Company, Fisher, and McKaye filed their 
answer. The cause came to an issue, testimony was taken, and it 
is tiow before the court on pleadings and testimony for final decree. 
On July 23, 1901, the solicitors of défendant tendered in writing to 
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complainant, as in compliance of the order of Chew, trustée, on Me 
Kaye, treasurer, fifteen 6 per cent, lirst mortgage bonds of $1,000 
each. This tender was declined on varions grounds. The bond* 
were then deposited by the défendant with the cleric of this court. 

The first question which arises, and the one demanding our first 
considération, is as to the jurisdiction of this court. The défendant 
insists that the complainant has a plain, adéquate, and complète 
remedy at law. When the bill was filed the complainant was in this 
position : Ile had been induced to abandon the enterprise in which 
he had entered of developing the water power of the Savannah rivei 
above Augusta, and had surrendered that to Chew and his asso- 
ciâtes, his competitors in that enterprise. He had transferred to 
them the options he had secured from landowners on each side oi 
the river, which options were of essential necessity to the enter- 
prise. When the time for the fulfiUment of the contract between 
them arrived, a grave différence was found to exist. The défendant 
had agreed to deliver bonds of the amount of $15,000, secured by a 
first mortgage on the property, the entire issue being not greater than 
80 per cent, of the value of the property, with the privilège of paying 
in lieu of such delivery $15,000 in cash. Eiïorts were made to ad- 
just this différence until March 28, 1901, which failed. The options 
ail expired on May ist thereafter. Complainant desired the fulfiU- 
ment of the contract according to its terms, or the return to him 
of his options. It was a matter of impossibility to obtain any ad- 
judication upon the différences of the parties in this contract at any 
time before May ist; and in the meantime, if thèse options were 
allowed to expire, the injury to complainant would be irréparable. 
It was of the last importance, therefore, to him, that the status que 
be preserved; and this could not possibly be efïected except by 
the use of the powers of a court of equity in the issue of an injunc- 
tion and the appointment of a receiver, who could protect and con- 
serve the interest of both parties. The statutory remédies provided 
by the Code of South Carolina could not oust the jurisdiction of a 
court of equity. The remedy at law which would prevent the exer- 
cise of équitable jurisdiction was one which was in existence when 
the judiciary act of 1789 was passed. McConihay v. Wright, 121 U. 
S. 206, 7 Sup. Ct. 940, 30 L. Ed. 932. Even if this statutory remedy 
could give reHef, it does not oust the jurisdiction of the fédéral court 
Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. Be- 
sides this, the remedy at law to which the judiciary act refers must 
be as practical and as efficient to the ends of justice and its prompt 
administration as the remedy in equity. Boyce v. Grundy, 3 Pet. 
210, 7 h. Ed. 655 ; Insurance Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 
501 ; Tyler v. Savage, 143 U. S. 95, 12 Sup. Ct. 340, 36 L. Ed. 82 ; 
Gormley v. Clark, 134 U. S. 339, 10 Sup. Ct. 554, 33 L. Ed. 909; 
Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 82. The 
court of equity, having jurisdiction for one purpose, will retain the 
cause, and grant full relief. Clark v. W^ooster, 119 U. S. 322, 7 Sup. 
Ct. 217, 30 L. Ed. 392; Ober v. Gallagher, 93 U. S. 199, 23 L. Ed. 
829; Tayloe v. Insurance Co., 9 How. 390, 13 L. Ed. 187. 

The next question in the case is, was there a breach of the contract 
118 F.-65 
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on thè part of the défendant? The contract provided for the organ- 
izàtion of a corporation to develop the water power within eight 
ittbnths from the date of the contract (June i, igoo), and upon the 
conspfetion of said incorporation to deliver to Barrett first mort- 
gâgé b6nds of the cot-poratîon for $15,000; and sùbsequently the 
daté for such deliverj^ is fîxed at Jânuary (February) i, 1901, time 
being of the essence of the contract. On February i, 1901, the bonds 
were not ready for delivcry. They in fact were not ready for delivery 
until July 23, 1901. But in lieu thèreof Chew, trustée, sent to com- 
plaihant ^n order on McKaye, treasurer of the corporation, to de- 
liver to çorhplainant $15,000 in first mortgage gold bonds of the 
compaiîy as soon as the same were certified to by the trustée of the 
mortgàgé, and ready for delivery. Was this a compliance witli the 
terms of the contract? The bonds were not in existence. It was 
uncettâin Wheri they would be exècuted. The mortgage was not 
exectitedJ The cost of the work was not ascertained. When Mc- 
Kaye acèëpïèd the order he had no means of immédiate compliance. 
The deljVèfy of the âccepted order was, in eflfect, a change of the 
contract 'frôm a promise of delivery on a day certain to a promise of 
delivery éri.'.'âome unascertained — -perhaps unascertainable — day in the 
future. If it werè' âccepted as a release of the contract of June, 1900, 
it would be, in eflfect, the substitution of the contract of McKaye 
for that bf Chewi trustée. Clearly, this was no compliance with the 
contract. It is a substitution of a promise to do a certain thing 
on a day certain by another promise to do it at some day in the fu- 
ture, as circttmstances will allow. But it is said that the âccepted or- 
der was sent to Barrett on February 1,1901, was not returned, was 
not repûdîated, and nothing was heard from him until some time 
in MàrcH following; and so complainant is estopped from denying 
the acceptance of the order. From the detailed statement of the 
correspoïidénce on this subject in the former part of this opinion 
it appears that as late as December I9, 1900, Chew, as vice président 
and manager, assured complainant, "We will comply with our con- 
tract tô thè'letter. Should we fail in getting our bonds ready, you 
will be pâidas per agreement." This was in reply to a letter from 
complainÉilt saying, if the bonds were delivered in accordance with 
the contract January 31, 1901, the matter would be ail right; other- 
wise he would expect payment of $15,000 in cash. In the latter part 
of December Mr. McKaye had an interview with complainant; tried 
to get him to take stock for the bonds. This was refused, and 
McKaye was notified distinctly that the bonds would be required. 
Up to that daté no intimation was given on one side that the bonds 
could not be delivered, or that an order would be substituted for 
them ; and certainly not any intimation whatever on the other side 
of a willingness to take an order in lieu of the bonds. On January 
25, 1901, for the first time, it is proposed to give the order for the 
unexecuted b'onds in lieu of the bonds themselves, and this is at 
once rejècted by complainant in his reply dated January 28, 1901. 
On January 30, 1901, in the face of this rejection, the order is in- 
closed to complainant, and the letter inclosing it received on Febru- 
ary ist. Barrett was not called upon to answer this at ail. He 



BAREETT V. TWIN CITT POWER CO. 867 

had never given any reason for an impression tliat he would accept 
such an order as tiie fulfillment of the contract. On the contrary, 
he had distinctly and repeatedly declared his détermination to insist 
on the delivery of the bonds on the day fîxed, or the payment of the 
money in lieu thereof. And when Chew wrote his letter of January 
30, 1901, he knew that his order would not be accepted. How could 
he expect otherwise? The bonds which he had eontracted to deliver 
were to be secured by a mortgage of ail the property of the Twin 
City Power Company. The bonds secured by this mortgage were 
not to exceed 80 per cent, of the entire cost of the property and the 
development of the water power. This mortgage, at the date of this 
order, was not executed. Its terms were not known — could not be 
known — to complainant. The amount secured by the mortgage was 
unknown, — could not then be known. What man of ordinary pru- 
dence would accept an indefinite order for an unknown quantity as 
satisfaction and fulfillment of a contract definite in time, definite 
in amount, definite in ail its terms, secured by a money équivalent? 
It is said, however, that the complainant has estopped himself 
from denying that he accepted the order as a substitute for the bonds 
by the delay in repudiating it. The doctrine of estoppel is well stated 
in Chouteau v. Goddin, 39 Mo. 229, 90 Am. Dec. 462 : 

"When a party by his acts or words, causes another to believe in the 
existence of a certain state of things, and induces him to act on that belief, 
so as to alter his own préviens condition, he will be concluded from averring 
anything to the contrary against the party so alterlng his condition." 

In Brant v. Iron Co., 93 U. S. 335, 23 L. Ed. 927, the suprême 
court says: 

"For the application of the doctrine of équitable estoppel there must gen- 
erally be some intended déception in the conduct or déclaration of the party 
to be estopped, or such gross négligence on his part as to amount to con- 
structive fraud, by which another has been misled to his Injury." 

In ail this class of cases, says Story, "the doctrine proceeds on the 
ground of fraud, or of gross négligence, which, in efifect, implies fraud. 
And therefore, when the circumstances of the case repel any such 
inference, although there may be some degree of négligence, yet 
courts of equity will not grant relief." I Story, Eq. Jur. 391. To 
the same efifect are the adjudged cases. If we examine the circum- 
stances of this case, it must appear that no élément of estoppel exists. 
The complainant had repeatedly insisted in writing on his right to the 
bonds or the money on the day fixed by the contract, of which it 
is distinctly stated time is of the essence. He had, in an interview 
with McKaye, promptly refused to take stock for his bonds, and 
in words insisted on the bonds. When McKaye afterward wrote to 
him, for the first time suggesting that an order for bonds, and not 
the bonds themselves, would be given him, he at once declined to 
accept it. And in reply to that letter came an order for the bonds, 
deliverable some time in the future. Could the delay in replying 
to this cause the défendants to believe that complainant had changed 
his mind, and had departed from his oft-expressed détermination? 
Would any reasonable man hâve acted on such an impression, de- 
rived in this way? Do not ail the circumstances repel such an infer- 
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ence? "Tbe mère rétention of a report by an agent of an unau- 
thorized purchase on account of his principal, and thé mère silence of 
the latter, are not, in law, an adoption of the act." Hansen v. Boyd, 
i6l U. S. 410, 16 Sup. Ct. 571, 40 L. Ed. 746. In what way was 
the défendant aflfected by the delay in returning the order for the 
bonds. In March, when the complainant visited New York to in- 
sist on his rigbts, flot a bond had been issued; none had been pre- 
pared. The mortgage was not drafted nor executed. No progress 
whatever was made in the work. No money had been expended, 
except for the ordinary expenses of the company, and not more 
than $41,000; nearly ail of which was for lands. The estimate put 
upon the enterprise by the Twin City Power Company called for 
an expenditure of one million to orte and a quarter million of dol- 
lars. How could the dispute over the payment of $15,000 in money 
or in bonds afïect such an enterprise? At ail events, the position of 
complainant was known" in March, and was emphasized by his bill 
filed March 30th. I see nO ground of estoppel. 

It is said, however, that, even if the order for bonds was not équiva- 
lent to the delivery of the bonds thamselves, the limit of time in the 
contract waS ' waived by the complainant through the trustée of the 
mortgage as his agent and représentative. It is perfectly true that, 
when a mortgage has been executed to a trustée, and persons ac- 
cept or purchase bonds secured by the mortgage, the trustée of the 
mortgage, for many purposes, is the représentative and agent of the 
bondholders. But in tbe casé at bar, when the time limit in the 
contract was about to expire, there was no mortgage, no trustée of 
the mortgage ; indeed, no bonds. So there could not, by any possi- 
bility, be any connection between the complainant and any trustée. 
When the bonds were issued, some months afterward, this suit was 
in progressj and the complainant had disclaimed any intention to re- 
ceive bonds. 

The défendant has called the attention of the court to the dif- 
férence between the coSt to complainant of the options sold by him 
to the défendants and the amount he now demands for them. It 
is suggested that this is an unconscionable bargain, one which this 
court should not enforce. Tbe complainant had determined to em- 
bark in the enterprise of utilizing the water power of Savannah river. 
To this end he began to obtain options from the riparian landown- 
ers, on both sides of the river. Chew, trustée and agent, conceived 
thé same enterprise for thé défendants. Both the complainant and 
the défendants saw, or supposed that they saw, valuable results from 
this enterprise. Complainant was induced to forego ail thèse re- 
sults tô himself, to abandon the enterprise, and to sell out to the dé- 
fendants. He estimated his loss at $20,000. In this estimate Chew 
agreed, and promîsed tô pay it to him. And on Chew's estimate 
Fisher and the Twin City Power Company must bave agreed, for 
they adopted and assumed his contract; and ail the options of Bar- 
rett, purchased at this price, were assigned to the Twin City Power 
Company, and the assignments recorded by that company, aiter 
full notice of complainant's deniands. It is too late now to speak 
of this bargain as unconscionable. 
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I am of the opinion that under this contract the défendants were 
bound to make an actual delivery of bonds to the amount of $15,000, 
secured by a first mortgage on ail the property of the Twin City 
Power Company; that they had an alternative of paying in cash 
$15,000, if said bonds were not delivered; that, failing to deliver the 
bonds, they were bound to pay the $15,000 in cash. 22 Am. & Eng. 
Enc. Law (2d Ed.) 543. Choice v. Moseley, i Bailey, 136, 19 Am. 
Dec. 661; Marlor v. Railroad Co. (C. C.) 21 Fed. 383; McGillin 
V. Bennett, 132 U. S. 445, 10 Sup. Ct. 122, 33 L. Ed. 422. 

Let a decree be prepared in accordance with this opinion. 



AMERICAN FISHERIES CO. v. LENNEN et al. 

(Circuit Court, D. Connectieut November 18, 1902.) 

No. 1,077. 

1. JURISDICTION OP FEDERAL COURT— AMODNT IN CONTROVKRBY— SuiT FOR IN- 

JUKCTION. 

In a suit to enjoin défendants from continuing a business in which 
they hâve engaged in violation of a contract with complainant, the 
amount or value in dispute for jurisdlctional purposes is the value of 
the object to be gained by the suit, and not the amount of complainant's 
damages, and a fédéral court bas jurisdlction where the value of the 
plant owned and operated by défendants and the amount of the business 
done by them annually largely exceeds the jurisdictional amount. 

S. CoNTRACTS— Construction— Ageeeme NT not to Engage in Certain Busi- 
ness. 

Complainant's asslgnor purchased a number of fishing plants sltuated 
along the Atlantic coast from Maine to Delaware, two of such plants 
having been purchased from défendants, who wtre joint owners. It 
paid a considérable sum, In addition to the actual /alue of the plants, for 
their good will, under a contract whieh bound défendants not to engage 
in the fishing business or the manufacture of certain fish products for 
the term of 20 years, "upon, along, or olï the Atlantic seaboard." Beld, 
that such prohibition included ail the waters adjacent to the Eastern 
coast of the United States, and was not limited to so much of the coast 
as lies north of Delaware, nor did it exclude the bays or other Indenta- 
tions along the coast; and that défendants violated the contract by sub- 
sequently going into the Chesapeake Bay, and there purchasing and 
operating a fishing plant from which they conducted flshing opérations 
both within and outside of the bay. 

8. Same— Violation. 

The fact that complainant, being a nonresident corporation, was pre- 
cluded by the laws of the states adjoining the bay from flshing in their 
waters, did not relieve défendants from the effect of the restriction im- 
posed upon them by the contract as to such waters. 

4. Same — Specific Emfokcement by Injukction. 

A court of equity will enforce spécifie performance of a restrictive 
contract by injunction, where it is apparent from a view of ail the cir- 
cumstances of the case that it will subserve the ends of justice, as 
where the damages caused by its violation are not susceptible of proof. 

If 1. Jurisdlction of circuit courts as determined by amount in controversy, 
see notes to Auer v. Lombard, 18 O. C. A. 75; Shoe Co. t. Koper, 36 C. C. 
A. 459. 

See Courts, vol. 13, Cent. Dig. § 890. 
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In Equity. Suit for injunction. Heard on tlie merits on plead- 
ings and proofs. 
For former opinion on demurrer, see (C. C.) ii6 Fed. 217. 

Goodwin Stoddard, for complainant. 

H. A. HuU, Wm. F. M. Rogers, and Perkins & Perkins, for dé- 
fendants. 

PLATT, District Judge. The complainant filed this bill some time 
since, asking for an injunction restraining the défendants, and each 
of them, for the period of 20 years from the 26th day of November, 
1897, from becoming interested in or connected with any business 
other than that conducted by the complainant, its successors or as- 
signs, in catching menhaden, herring, or other fish used in the manu- 
facture of oil or scrap, and from either directly or indirectly be- 
coming interested in the business of manufacturing such iish, or any 
fish, into oil or guano, upon, along, or ofif the Atlantic seaboard. 
The complainant is the assignée of the American Fisheries Com- 
pany, and there is no question as to diverse citizenship or the regu- 
larity ^nd validity of the assignments. Whatever dispute did arise 
has beèn .cured by proper amendment. The bill was demurred to 
mainly on the ground that the covenant was in restraint of trade, 
and therefore illégal and void, and the demurrer was overruled. An- 
swers were then fîled by each défendant, and, as they are substan- 
tially alike, a brief stàtement of the points made by one will cover 
the gênera! Hne of défense. 

The substantive averments of the bill are admitted. Various dé- 
fenses are then set forth: (i) No knowledge that Church assigned 
the contract made with him to the American Fisheries Company. 
This défense, and ail other objections based upon invalidity or irregu- 
larity of the transfers, had been fully met by proofs and amendment 
by the complainant and admissions by the défendants. (2) That the 
assignment was illégal, because the restrictive covenant therein was 
in restraint of trade. This défense was disposed of in the opinion 
overruling the demurrer. (C. G.) 116 Fed. 217. (3) That the de- 
fendants had a paroi agreement, contemporaneous with the contract 
in suit, that the American Fisheries Company, its successors and as- 
signs, would furnish them employment in catching and manufactur- 
ing menhaden and other fish, and that agreement bas not been car- 
ried out. (4) That at or about the time the respondents sold their 
plants, the American Fisheries Company bought out "ail or nearly 
ail" the plants of a like character, from Maine to Delaware, and 
entered into similar restrictive covenants with the vendors; that 
nothing was purchased south of Delaware ; that a large fleet of ves- 
sels with many owners occupied the Atlantic seaboard of the state 
, of Virginia, and the waters of the Chesapeake Bay, and that, there- 
fore, the expression "upon, along, or ofï the Atlantic seaboard" in 
the contract in suit "was intended to mean, and did mean, the At- 
lantic seaboard in the locality from and including the state of Dela- 
ware to and including the state of Maine, but not the Atlantic sea- 
board south of said state of Delaware." (5) That complainant was 
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forbidden by the laws of Maryland and Delaware from fishing in the 
vvaters of the Chesapeake Bay or of the state of Virginia. (6) Com- 
plainant has not been damaged, or its rights injured, by the business 
conducted by the Menhaden Oil & Guano Company, although one 
défendant is the business manager, and the other is the secretary, 
of that corporation. The complainant then aslced for an injunction 
pendente lite, and the matter was submitted on afïîdavits, and argued 
on July 17, 1902. It seemed wiser that the entire matter should be 
closed at an early day; and for that reason no action was then 
taken, and the final hearing was fixed for September 23, 1902. It 
was tlaen fully investigated on affidavits and oral testimony, and 
counsel were permitted to présent their opposing views at full length 
in writing. 

The following is a condensed statement of the facts which seem 
material to the issue presented: James Lennen and Louis P. Allyn 
had, prior to this action, been for many years engaged in the fishery 
business. In 1896 they became jointly interested therein. They own- 
ed plants situated on leased grounds at Lewes, Del., and Sag Harbor, 
Long Island. Thèse plants, including the equipment, were worth 
about $40,000, exclusive of good will, when the contract was made 
over which this controversy arises. Through the efïorts of one N. 
B. Church, some 17 plants were bought from 14 owners, the plants 
at Lewes and Sag Harbor being included therein. This happened 
in the year 1897. The différent agreements to sell were given to 
said Church, and ran to himself and his assigns, and contained the 
restrictive covenant, which raises one of the contentions upon which 
this dispute hinges. Thereafter, about February 21, 1898, the re- 
spondents signed, executed, and delivered the contract in suit, re- 
citing therein the contract with Church, and the assignment thereof 
by him to the American Fisheries Company. They covenanted with 
that Company: 

"That we will not, nor ■will either of us, be or become interested in or 
connected with any business other than that to be conducted by said the 
American Fisheries Company, its successors or assigns. In eatching men- 
haden, herring, or other fish used in the manufacture of oil or scrap, nor 
will we, or either of us, either directly or indirectly, become interested in 
the business of manufacturing such or any fish into oil or guano upon, along, 
or off the Atlantic seaboard, for the period of twenty years from the 26th 
day of Ncvember, 1897; It being the intention of this agreement to bind 
ourselves, and each of us, flrmly by thèse présents, not to enter into or 
become, directly or indirectly, interested in the business of eatching or 
manufacturing any fish when caught into oil or guano during the period of 
twenty years above mentioned." 

This contract was made with a corporation organized in January, 
1898. The option to Church was executed November 26, 1897. 
The respondents did not attempt to get a guaranty of employment 
from Church in connection with the option which they gave him. 
They made efforts in that direction at or about the time of making 
the contract of February 21, 1898, but signed, executed, and delivered 
the same just as it reads to-day. They sold thereunder their two 
plants for $60,000, less 5 per cent, and Church's expenses. The 
American Fisheries Company Consolidated the 17 plants so pur- 
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chased intô 5 working establishments. In March, 1900, the Amer- 
ican Fisheries Company went into the liands of receivers, under the 
chancery laws of New Jersey. A reorganization was effected, and 
by varions proper steps, unnecessary to relate hère, the présent com- 
plainant came into existence, and was invested with ail the property, 
rights, and franchises of the insolvent corporation, including therein 
a spécifie assignment of the contract in suit, dated July 11, 1900. 
After the American Fisheries Company became embarrassed, the re- 
spondents, took part in the purcha,se of a fishing plant at Harburton, 
Va., and on April 11, 1900, assisted in the organization and manage- 
ment of thS' Menhaderi Oil & Guano Company, which acquired, re- 
fumished, ' equipped, managed, and carried on the plant and business 
of menhaden fishing and manufacturing at Harburton. The stock 
in that Corporation is largely owned by the families of the respond- 
ents, and the respondents themselves are in the active manag^nent 
of the plant, Lennen as treasurer and gênerai manager, and AUyn as 
secretary. Both receive salaries from the corporation. 

In their brief, counsel for the défendants raise at the outset and 
for the first time the objection that upon the face of the papers the 
only reason for being hère grows out of diverse citizensbip, and 
that in such case the matter in dispute must exceed $2,000; that 
in bills iri equity the object to be gained by the bill is the criterion ; 
and that the actual damage in this case is Httle or nothing. This 
contention may well be disposed of at the threshold, since, if it were 
valid, the discussion would end at the beginning. It is plain that in 
such a case as this the subject-matter in dispute is the essential fac- 
tor which conf ers or prevents jurisdictional authority. In bills ask- 
ing that the use of a name be enjoined, the court does not look to 
the actual damages which might be recovered, but to the importance 
of the riglit to the complainant. Symonds v. Greenê (C. C.) 28 Fed. 
834. When an injunction is asked against the érection and main- 
tenance of a nuisance, it is not important to discuss what amount of 
damage would resuit if the nuisance were operated, but rather what 
the cost of the alleged nuisance will be (Rainey v. Herbert, 5 C. C. 
A. 183, 55 Fed. 443), the gênerai prinCiple being enunciated in Rail- 
road Cô. V. Ward, 2 Black, 485-492, 17 L. Ed. 311. The fact that 
an actual injufy resuïting from the violation of a right is small, and 
the interest to be efïected.by an injunction is large, is not to weigh 
agàinst the interposition of préventive power in equity when it is 
clèar that On one hand a right is violated and on the other a wrong 
committed. Railroad Co. v. McConnell (C. C.) 82 Fed. 65. The 
value of the object to be gained by the bill is the criterion in each 
case. In the présent inquiry the object to be gained is to prevent the 
défendants from continvdng their connection, directly or indirectly, 
with the plant, equipment, and business of the Menhaden Oil & Guano 
Company. The évidence shows beyond peradventure that their actual 
cash interest therein, direct and indirect, through themselves or their 
families, is largely in excess of the jurisdictional amount. The sala- 
ries alone which they receive as the managing and controlling spirits 
are sufficient to furnish jurisdiction. The annual catch of fish, to- 
gether with the oil and guano and scrap into which the fish are trans- 
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muted, are excessively ample. It would be idie and superfluous to 
State in concrète form that the matter in dispute exceeds, exclusive of 
interest and costs, the sum of $2,000. 

The next point of interest is this: What is meant by the words 
"upon, along, or off the Atlantic seaboard," when construed in the 
light of the circumstances surrounding the contract in which they ap- 
pear? In the opinion fîled in connection with my décision against 
the demurrer I used this language : 

"In reaching this conclusion I assume that the 'Atlantic Seaboard' must 
refer to ail the waters adjacent to the Eastern coast of the United States. 
Any narrower construction than that would leave the défendants at liberty 
to enter into a like business under sueh conditions as would necessarily bring 
about direct and immédiate compétition with that of the vendee." 

In the full light of the completed case nothing has transpired which 
argues ambiguity, abstruseness, uncertainty, doubt, or mystery in any 
way touching those words. They are as plain and simple to-day 
as they seemed to be when I first studied them. "Seaboard" nieans 
the country bordering on the sea ; and the sea, if we can dépend upon 
the makers of the Century Dictionary for authority, is "a more or 
less distinctly limited or landlocked part of the océan, having con- 
sidérable dimensions" ; and they also thought that "sea, bay, and 
gulf are more or less synonymous terms." The language seems pe- 
culiarly fitted to the Chesapeake Bay, and to many another indenta- 
tion of the coast, ail the way from Maine to Florida. 

What were the parties trying to corne at when they made their 
bargain? The complainant's assigner paid $20,000 for the good 
will of two plants and the removal of two experienced competitors 
from its path. It can hardly be seriously claimed that the purpose 
was that they should refrain from deep-sea lishing alone, or from 
fishing, deep or shallow, north of Cape Charles, but should hâve abso- 
lute, unrestrained leave and license to go down around the corner of 
the cape and take up the same old business at a new stand on the bay. 
I might say incidentally, right hère, that the very fact that a large 
business in the bay was left untouched by Church and those for 
whom he acted would seem to relieve the complainant and its as- 
signors from any taint of monopolistic greed in this enterprise; and 
also, incidentally, that the défendants admit that they did fîsh, to 
some extent, upon the very locality which, by their construction of 
the covenant, was forbidden water, and to that extent they ought to 
be enjoined; so that the real contention is as to the terms of the 
injunction. Such a prohibition, however, would be practically nuga- 
tory from the very circumstances of the case; at best, it could not 
strike at anything except deep-sea fishing. The facts warrant, in my 
opinion, a remedy much more searching and drastic than that. It 
was a business transaction. The words used were apt, to bring 
about exactly what the parties wished to accomplish. A seafaring 
man, with a plain éducation (and both défendants answer that de- 
scription), could understand and appreciate the purpose sought for 
and the end to be gained, and each word used contributed to the 
resuit. "Upon" and "along" clearly refer to the waters adjacent to 
and easily reached from the coast line ; "upon" relating to any given 
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Spot ot place, and "along" extçnding the suggestion from the very 
northeirn to .the very southerntïiçpt point of that ,coast line. "Off" 
adds to and enlarges the meaning of the other words, and was in- 
tentionslly plaçed there. It carries the prohibition out into tlie deep- 
er watfer more distant from the coast. The coast hne cannot be 
found by dira^ing straight lines from the outermost projections, leav- 
ing ail the balance of the sea which creeps into the indentations 
free for fishing. If so, the prohibition is frivolous, nugatory, and 
nonsensiçal. In one breath the défendants contend that the prohibi- 
tion is confined to deep-sea fishing, in the next breath they endeavor 
to draw the line of prohibition east and west at Cape Charles. In 
the oné instance they must keep out in deep water from Maine to 
Florida, and never fish within indentations; in the other instance 
they can sail out into the océan at will, and fish within indentations 
ad libitum^but must confiné their excursions to the waters south 
of a line through the Cape Charles headland. An interprétation of 
the restrictive covenant, based upon either contention, would not 
bring about the resuit which the parties had in mind, and, looking 
at the mattef from one of the points of view, compétition could be 
continued with composure. Thé menhaden is a migratory fish, and 
it is onîy a question oî days whether he is caught above or below an 
imaginary east and west line, whatever style of fishing is adopted. 
The plant at Lewes was just inside the Delaware Breakwater. It 
was quite convenient to both deep-sea and protected fishing. De- 
fendants sold the plant at an extra price with that convenience at- 
tached. It is almost incredible that they expected to retain the right 
to go down' the coast a few miles to a plant which was also con- 
fessedly sb situated as to oiïer free and convenient access to both 
kinds of, fishing. They would not hâve thought of starting up a 
business at Harburton if the complainant's assigner had not fallen 
into difiîctilties in the New Jersey courts. This is évident from the 
admissions found in the letters of one of the défendants. The nego- 
tiations for that plant were begun with fear and trembling, and 
with expressed doubts. There was hope that the American Fisheries 
Company might die the death, and the restrictive covenant die with 
the corporation. They acted covertly and stepped with gingerly 
, tread, and, when brought to book, threw aside ail disguise, openly 
avowed their acts, and said, We are not violators, we remain in 
Chesapeake Bay. True, we may hâve gone outside for a few miles 
toward the old plant which we sold: you, but we did not catch many 
fish. At any rate, we propose to fight it out, and contracts are queer 
things, hard to enforce, and "there is many a slip 'twixt the cup 
and the lip." They employed able counsel, and hâve made a stub- 
born and vigorpus fight, but equity is imperturbably calm, clear- 
sighted, and far-reaching, and she will easily brush aside the défenses 
so ingeniously contrived to ehtangle her path and obscure her vision. 
The arguments bearing upon this point are not persuasive. 

We come next to the contention that there was a paroi agree- 
ment, contemporaneous with the cohtract in suit, by which employ- 
ment was guarantied to the défendants, and that the promise has 
been broken, and that equity should east out the violator of one part 
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of the bargain when he seeks to enforce the other, even if it was in 
words and not in the writing. Testimony on this phase of the case 
was received to show extrinsic circumstances, which, if true, would 
cause a court of equity to hesitate in ordering the restrictive cove- 
naiit of the contract carried into opération. Scrutinizing the évi- 
dence with microscopic pains, and with a disposition to help the de- 
fendants, if the chance to help them exists, the court is forced to find 
that Church did not at any time, either for himself or for his as- 
signée, in connection with, or apart from, the contract upon which 
this bill is based, promise to employ the défendants, or either of 
them ; and there is certainly no évidence that the American Fisheries 
Company made or was asked to make any such bargain, if Church 
is to be eliminated from the proceedings. Nor was there any at- 
tempt on the part of any one to hoodwink the défendants into their 
bargain under a misunderstanding; on the contrary, the transaction 
was open and aboveboard, and the défendants undertook what they 
did in the full Hght of day. 

It is contended further that there was no serions and irréparable 
damage. The damage certainly seems serious enough, and damages 
are always understood to be irréparable when they cannot be meas- 
ured by any certain pecuniary standard. When damages caused by 
the injury are not susceptible of proof or estimation, an injunction 
will lie. When one, having agreed not to do so, does engage in a 
particular business, it is no answer to a demand that he should stop, 
to say, "I do not hurt you very much; please be patient and endure 
with philosophy the pain which 1 am inflicting ; it may smart a trifle, 
but the disability will not be permanent." 

Défendants further argue that they ought not to be restrained, be- 
cause they hâve only two steamers and four sail vessels, and form 
a meager part of the great fleet, both steam and sail, which venture 
out upon the waters of the Chesapeake Bay, and, 1 présume, beyond. 
The answer is obvious. Défendants were paid to refrain from com- 
pétition, and the others were not. Whether the others were wiser 
in their day and génération, or more foolish, or if they lacked an 
equally good chance, is not known, but the simple fact remains 
that none of them are under restrictive covenants, and, so far as 
the complainant is concerned, are at liberty to sail as they will and 
fish where they may. Thèse privilèges, however, do not extend by 
analogy to the défendants. They made their own bed, and ought 
to occupy it gracefully. It is not good logic, good morals, or equity, 
for them to claim the right to eat their cake and enjoy it indefinitely 
after it has been eaten. And, they say, the market remains normal. 
What they hâve caught, or may catch, will not afïect the market 
price ; but the former managers of the other purchased plants may 
also hâve been experienced fîshermen, and if défendants can continue 
their marauding expéditions under judicial authorit)', so may the other 
mariners, and when the entire batch of vendors from the 17 or more 
plants hâve followed suit, moved their stakes, and taken up new 
fîelds south of Cape Charles, incompréhensible harm might follow, 
especially since the fish starts from the south and travels northward. 

The injured party only asks that the défendants live up to the bar- 
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gain which tl^ey made, and under wliicb they obtained a bonus greater 
thaii the amaju^t which they hâve invested, directly or indirectiy, in 
the Harburton plant. The cases cited by counsel on this question ail 
cluster abpqt :the discussion as to whether a court of equity will decree 
a spécifie performance of a contract of sale, or will leave the parties 
to their ijcinedy at law. A decree is usually entered, but whether it 
shall be or not is a matter of sound discrétion, and that discrétion can 
be invokedj if -the sale will work hardship or injustice to either party. 
Even in: such cases, the suprême court says, in Willard v. Tayloe, 8 
Wall. 567, 19 L. Éd. 501, "In gênerai it may be said that the spécifie 
relief will be granted when it is apparent from a view of ail the circum- 
stances of the particular case that it will subserve the ends of justice." 

A Word ought to dispose of the claim that because the défendants 
hâve become connected with a corporation which can fish in Virginia 
and Maryland waters, which privilège is denied to the complainant 
because it is a nonresident, therefore equity should not enforce the 
restrictive covenant of the contract in suit. The mère statement of 
the proposition ought to exhibit the non sequitur of its alleged logic. 

It was promised that in this opinion a definite ruling would be made 
upon the admissibility of certain testimony, set forth in the dépositions, 
to whicb a gênerai objection was entered at the time of taking the 
proofs. The opinion in itself, if carefully read, will make clear my 
position; but, to be explicit, the testimony is received and used so far 
as it bears upon the character, nature, extent, or explanation of the 
connection which existed between the défendants and the Menhaden 
Oil & Guano Company, and the letters written by Lennen are used 
so far as they contain admissions describing the kind of connection, 
or his views of the right or wrong of that connection. 

The restrictive covenant, which was incorporated in the option 
given to Church and his assigns, and appears in the contract in suit, 
is lawful, and was paid fpr as incidental to the contract of sale, and, 
with the interprétation herein given, the relief demanded is no more 
than is reasonably necessary to afïord a fair protection to the com- 
plainant. 

I^et a decree be prepared which will provide such relief, with the 
costs of this suit. 



DAI/TON V. MILWAUKEE MECHANIOS' INS. CO. 

(Circuit Court, N. D. lowa, W. D. November 24, 1902.) 

1. Eemoval of Causes— Divbksity of Citizbnship— Sufficibncy of Pétition 
BT Corporation. 

An averment In a pétition for removal that défendant Is a corpora- 
tion and a "citizen and résident" of a state named is not the équivalent 
of one that It is organizéd under the laws of that state, and such pétition 
Is insufflclent to effect a removal on the ground of dlverslty of cltizenshlp, 
nnless such f aet otherwlse appears on the record, under the settled rule 
that the record in the state court, when the pétition has been filed 
therein, must show, by clear and positive averment, that the cause is 

f 1. Averments of cltizenshlp to show Jurisdlctlon in fédéral courts, see 
note to Shipp y. Williams, 10 C. C. A. 261. 
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removable, and that the jurlsdictlon of the state court has terminated, 
and that of the fédéral court has attached. 
3. Same— Ambndment of Pétition in Pedbral Codrt. 

Where the record in a state court, af ter the filing of a pétition for re- 
moval therein, fails to show facts which are necessary to devest that 
court of jurisdlction, the fédéral court into which the record is r^jnoved 
is without jurisdiction to permit the amendment of the pétition for re- 
moval to supply such facts. 

On Motion to Remand to State Court and on Application by De- 
fendant for Leave to File Amendment to Pétition for Removal. 

Martin & Martin and Wright, Call & Hubbard, for plaintiiï. 
Wright & Stout, for défendant. 

SHIRAS, District Judge. This suit was brought in the district 
court of Plymouth county, lowa, and in due season the défendant filed 
a pétition for removal of the suit into this court, it being averred in 
the said pétition "that in the above-entitled cause there is a contro- 
versy which is whoUy between persons of différent states, to wit, a con- 
troversy between your petitioner, the Milwaukee Mechanics' Insurance 
Company, a corporation which your petitioner avers was at the com- 
mencement of this suit, ever since has been, and still is, a citizen and 
résident of the state of Wisconsin, and said plaintifï, P. F. Dalton, 
who, your petitioner avers, was at the commencement of this suit, 
ever since has been, and still is, a citizen and résident of'the state of 
lowa, and that your petitioner was not at the commencement of this 
suit, nor has it ever been, and is not now, a résident or citizen of the 
state of lowa." The transcript having been filed in this court, the 
plaintifï moves for an order remanding the case on the ground that 
this court is without jurisdiction over the suit, for the reason that the 
jurisdictional facts authorizing a removal are not made to appear upon 
the record; and thereupon the défendant asks leave to amend the 
pétition for removal by adding thereto the averments "that the 
amount in controversy between said plaintiff and défendant exceeds 
in value the sum of $2,000, exclusive of interest and costs," and that 
"the défendant is a corporation organized and existing under and by 
virtue of the laws of the state of Wisconsin." 

The fîrst question to be considered is whether the record upon its 
face was suificient to inform the state court that its jurisdiction over 
the case was at an end. Thus in Insurance Co. v. Pechner, 95 U. S. 
183, 24 L. Ed. 427, it is said: 

"This right of removal Is statutory. Before a party can avail hlmself of 
it, he must show upon the record that his is a case which comes within the 
provisions of the statute. His pétition for removal, when filed, becomes a 
part of the record in the cause. It should state facts which, taken in con- 
nection with such as already appear, entitle him to the transfer. If he 
fails In this, he has not, in law, shown to the court that it cannot proceed 
further with the cause. Having once acquired jurisdiction, the court may 
proceed until it Is judicially Informed that its power over the cause has been 
suspended." 

In Water Co. v. Keyes, 96 U. S. 199, 24 L. Ed. 656, it was ruled 
that: 

"It Is well settled that in the courts of the United States the spécial facts 
necessary for jurisdiction must in some form appear in the record of every 
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snlt, ami that the rlght of removal îroin the state courts to the United 
States courts Is statutory. A suit commenced In a state court must remain 
there until cause Is shown under somei act of congress for Its transfer. 
Th(e"*êodM la the state court, whlch Includes the pétition for removal, 
should be In such condition when the removal takes place as to show juris- 
dictioûjn the court to whlch It goes." 

In Brown v. Keene, 8 Pet. 115, 8 L. Ed. 886, Mr. Chief Justice 
Marshall, speaking for the court, said: 

"The décisions of thls court require that the averment of jurisdlction shall 
be positive; that the déclaration shall state expressly the fact on which 
jurisdictlQn dépends. It is Dot sufHcient that Jurisdiction may be Inferred 
argumentatively from its averments." 

In Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 1057, it is declared 
that: 

"As the Jurisdiction of the circuit court is limited In the sensé that it bas 
none except that conferred by the constitution and laws of the United States, 
the presumptlon- now, as well as before the adoption of the fourteenth 
amendaient, Is that a cause is without Its jurisdiction unless the contrary 
aflarmatlvely appears. In cases where jurisdiction dépends upon the citizen- 
ship of the parties, such citizenship, or the facts which in légal intendment 
constltute it, should be distlnctly and posltlVely averred in the pleadings, or 
they should appear afllrmatively and wlth eqiial distinctness In other parts 
of the record." 

In the case now before the court the défendant sought to remove the 
suit on the ground of the diversity of citizenship, and the question is 
whether such diversity was clearly and afïîrmatively made to appear in 
the state court when the pétition for removal was filed therein. 

It is sufficiently averred that the plaintiff, Dalton, was, when the 
suit was begun and when the pétition for removal was filed, a citizen 
of the state ôf lowa. With respect to the défendant, it is averred, in 
substance, that when the suit was begun and when the pétition for re- 
moval was fîled the Milwaukee Mechanics' Insurance Company was 
a corporation, and was a citizen and résident of the state of VVisconsin. 
Neither in the pétition for removal, nor in any other part of the record, 
is it averred that the insurance company is a corporation created or 
organized Under the laws of the state of Wisconsin. On behalf of 
the défendant it is contended that from the averment that the corpo- 
rate insurance company is a citizen of the state of Wisconsin the in- 
ference should be drawn that the corporation was created under the 
laws of that state. 

In Insurance Co. v. French, 18 How. 404, 15 L. Ed. 451, it was sàid : 

"In the déclaration the plalntiffs are averred to be cltizens of Ohio, and 
they complain of the Laf ayette Insurance Company, a citizen of the state 
of Indiana. This averment Is net sufflclent to show jurisdiction. It does 
not appear from It that the Laf ayette Insurance Company is a corporation, 
or, if it be Stlch, by the law of what state it was created. The averments 
that the company is a citizen of the state of Indiana can hâve no sensible 
meaning attached to it. Thls court does not hold that elther a voluntaiT 
association of persons, or an association into a body politlc, created by law, 
is a citizen of a state, withln the meaning of the constitution." 

In MuUer V. Dows, 94 U. S. 444, 24 L. Ed. 207, it was said: 

"The two original défendants, the Chicago & South Western Railway 
Company and the Chicago, Rock Islaud & Pacific Eailroad Company, are 
averred to be citizens of the state of lowa. Were thls ail that the pleadings 
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exhibit of the cltizenship of the parties, It would not be enough to glve the 
circuit court jurisdictlon of the case. In Insurance Co. v. French, 18 How. 
404, 15 li. Ed. 451, a similar averment was held to be insufflcient, because 
it did not appear from it tbat the Lafayette Insurance Company was a cor- 
poration, or, if it was, that it did not appear by the law of what state it 
was made a corporation. A corporation itself can be a citizen of no 
state in the sensé in which the word 'citizen' is used in the constitution of 
the United States. A suit may be brought in the fédéral courts by or 
against a corporation, but in such a case it Is regarded as a suit brought 
by or against the stockholders of the corporation; and, for the purposes of 
jurisdictlon, It is conclusively presumed that ail the stockholders are citizens 
of the state which by its laws created the corporation. It is therefore neces- 
sary that it be made to appear that the artificial being was brought into 
existence by the law of some state other than that of which the adverse 
party is a citizen." 

Thèse décisions conclusively show that the averment that a named 
corporation is a citizen of a given state is not the équivalent of the 
averment that the corporation was created and exists under the laws 
of the named state. It is not the averment of a fact, but of a conclu- 
sion of law, which, as is said by the suprême court in Drawbridge Co. 
V. Shepherd, 20 How. 227, 233, 15 L. Ed. 896, is an averment that is 
simply impossible, and which the court is bound to know cannot be 
true. 

Certainly, therefore, the court cannot assume that the défendant in- 
surance company was created a corporation under the laws of the state 
of Wisconsin, because it is averred that the corporation is a citizen 
of that state, — a status or condition which cannot be rightfully predi- 
cated of a corporation. 

It is further contended that as the pétition fîled by complainant in 
the state court names the défendant as the Milwaukee Mechanics' 
Insurance Company of Milwaukee, Wis., it should be inferred there- 
from that it is a corporation created under the laws of that state. As 
already shown, the suprême court holds that the facts upon which 
jurisdictlon rests must be affirmatively pleaded, and not be left to mère 
inference. Thus, in Grâce v. Insurance Co., 109 U. S. 278, 3 Sup. Ct. 
207, 27 L. Ed. 932, there are cited approvingly the statement made in 
Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 1057, that, "where juris- 
dictlon dépends upon the cltizenship of the parties, such cltizenship, 
or the facts which in légal intendment constitute it, should be distinctly 
and positively averred in the pleadings, or they should appear affirma- 
tively and with equal distinctness in other parts of the record," and the 
ruling in Brown v. Keene, 8 Pet, 112, 8 L. Ed. 885, that it is not suf- 
ficient that jurisdiction may he inferred argumentatively from aver- 
ments in the pleadings that the averments should be positive. In the 
cited case of Grâce v. Insurance Co. reliance was placed, in support 
of the jurisdiction, upon the fact that it was stated in the pétition for 
removal, after reciting the résidence of the parties, that there is and 
was at the time this action was brought a controversy therein between 
citizens of difïerent states, but the court held that the averment "is to 
be deemed the unauthorized conclusion of law which the petitioner 
draws from the facts previously stated." It was also held in this case 
that the averment that the plaintiffs "are of the county o£ Kings and 
state of New York" was insufflcient to show cltizenship. 
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Iri support ,of the contention that the jurisdictional facts are suf- 
fîciently showii on the face of thé record in this case, counsel for the 
défendant compàny cite the cases of Jolinson v. Manufacturing Co. 
(C. C.) 7â Fed. 6i8; Stadlemann v. Towing Co. (C. C.) 92 Fed. 209; 
and Luftiber Go. v. Comstock, 71 Fed. 477, 18 C. C. A. 207. The 
last case, a? 1 read the report thereof, was not a removal case, but 
was brought originally in the United States circuit court, it be- 
ing averred in the pétition that "Daniel F. Comstock, who is a citi- 
zen of the State of Michigan, complains of the Chicago Lumber Com- 
pany, who is a citizen of the state of Illinois," etc. The objection to 
the jurisdiction was not made until after the case had reached the 
appellate court, and the court of appeals held that when raised it was 
technical and without merit. The case did not présent the question 
whether the averments therein found would hâve been sufficient to 
hâve terminated the jurisdiction of a state court had the action been 
brought therein. In the pthçr cases cited by counsel the objection 
taken was to the lack of the proper citizenship of the plaintifïs, Foster 
in the one case and Stadlemann in the other. In both cases it was 
held that the averments made wete insufficient to sustain the jurisdic- 
tion, but that sufficient jurisdictional facts were averred to justify the 
allowance of the amendments asked. Thèse cases, therefore, do not 
tend to support the first contention of defendant's counsel that the 
averments appearing on the record in this case are sufficient to show 
that the case was a removable one, and that the jurisdiction of the state 
court was terminated, and that of this court attached, when the péti- 
tion for removal was filed in the state court. 

The question whether the averment that a corporation is a citizen 
of a named state can be relied on as a sufficient allégation of the 
jurisdictidrial facts is fully considered in the cases of Lonergan v. 
Railroad Co. (C. C.) 55 Fed. 550; Frisbie v. Railway Co. (C. C.) 57 
Fed. i; and De Loy v. Insurance Co. (C. C.) 59 Fed. 319; and in 
thèse cases, fpllowing the décisions of the suprême court already cited, 
it was held that the averment of citizenship in case of a corporation 
was insufficient, and did not confer jurisdiction upon the fédéral court 
in removal cases. 

But it is further strongly urged on behalf of the défendant company 
that, if it be true that the necessary jurisdictional facts are imperfectly 
stated on the face of the record, then leave should be granted by this^ 
court to file an amendtoênt curing the imperfections in question. 
CoUnsel for défendant adroitly make use of the phrase "imperfectly 
statéd," in speaking of the averments of the record, whereas in fact the 
real question is wniether an amendment can be allowed in this court 
wheii the àverrriebts are insufficient to show that the case is a removable 
one under thë ktktutory provisions. It is claimed by counsel that the 
pétition forreiiiOVal is in eiïect a pleading, and that defects therein are 
éurable by anlëridment. Granted; but in which court should the leave 
to amend be sàught, and, if àllowed, in which court should the amend- 
ment be filed ? In' this case the right of removal is sought upon the 
ground of the diversity of citizenship between the adversary parties. 
If the record on its face showed the requisite diversity of citizenship 
when the petitiofi for removal was filed in the state court, so that the 
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jurisdiction of this court attached to the case, vvherein lies the ne- 
cessity of tiling an amendment to show more perfectly the fact that the 
jurisdiction has attached? 

If the case has been rightfully brought within the jurisdiction of this 
court, so that it can rightfully exercise its discrétion over the matter 
of allowing ameîidments to the pleadings, then it must be true that, 
as the record was made in the state court, sufïicient was shown on the 
face thereof to terminate the jurisdiction in that court, and to cause 
the jurisdiction of this court to attach to the suit. If sufScient ap- 
peared on the face of the record, as it was made to appear in the state 
court, to transfer the jurisdiction to this court, what necessity exists 
for fîling an amendment? The only purpose of the amendment is to 
show that this court has rightfully obtained jurisdiction ; but, if that 
fact already appears on the face of the record, why should the court 
grant leave to file an amendment to show that which already appears? 
If, however, the purpose of the amendment is to cause the face of the 
record to show what it does not now show, to wit, a requisite diversity 
of citizenship between the adversary parties, then is it not clear that 
leave to file the proposed amendment must be sought from the state 
court and not from this court? It is well settled by the décisions of 
the suprême court that the state court does not part with its jurisdic- 
tion, nor does the jurisdiction of this court attach, in cases of this 
character, until the record in the state court is such as to show that 
court that it has lost its jurisdiction, and can no longer proceed with 
tbe case. 

Thus, in Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 
29 L. Ed. 962, it is said : 

"A state court Is not bound to surrender Its Jurisdiction of a suit on re- 
moval untll a case has beep made wlilch on Its face sbows that the petltloner 
has a right to the transfer. As -was sald In Insurance Co. t. Pechner, »5 
U. S. 183, 185, 24 L. Ed. 427: 'His pétition when flled becomes a part of the 
record in the cause. It should state facts whlch, when tal^en In connection 
with such as already appear, entltle him to the transfer. If he fails In this, 
he has not. In law, shown to the court that It cannot proceed further with 
the suit Havlng once acqulred Jurisdiction, the court may proceed untll It 
has been Judlcially Informed that Its power over the cause has been sus- 
pended.' The mère flling of a pétition for the removal of a suit whlch is 
not removable does not work a transfer. To accompUsh this the suit must 
be one that may be removable, and the pétition must show a right In the 
petltloner to demand the removal. This being made to appear on the record, 
and the necessary securlty having been glven, the power of the state court 
in the case ends and that of the circuit court begins." 

It certainly cannot be the fact that in cases wherein a removal is 
sought on the ground of diverse citizenship the jurisdiction of the state 
court can be terminated by pétitions for removal or by amendments 
thereto filed in the fédéral court. In such cases the jurisdiction of the 
state court can only be ended by making a proper showing of the 
facts justifying the removal on the face of the record in that court. 
Thus, in Crehore v. Railway Co., 131 U. S. 240, 9 Sup. Ct. 692, 33 h. 
Ed. 144, it is said : 

"It thus appears that a case is not, in law, removed from the state court 
«pon the ground that It Involves a controversy between citlzens of différent 
"tates unless, at the tlme the application for removal la made, the record, 
118 F.— 56 
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upon Itg façCi shows It to be one that Is removable. • • • If the case be 
not renioved, tHe jùrlsdiction of the state court temains unaflected, and, under 
the act of ciingreBS, the jurisdictlon Of the fédéral court could not attach untU 
It becomes the duty of the state court to proceed no further. No such duty 
arises uQless a case Is made by the record that entitles the party to a removal. 
• • '.If à suit entered upon the docket of a circuit court as removed 
upon thig gfound of diverse cltlzenshlp of the parties was never, In law, re- 
moyed ïrbm the state court, no amendment of the record in the former 
cotiid affect the jurisdiction of the latter or put the case rlghtfuUy on the 
docket of the circuit court as of the date when It was there docketed; for 
the only mode provlded in the act of çongress by whlch the jui:isdlction ef 
the state court of a côntroversy betwéen cltlzens of différent states can be 
divested Is by presentlng a pétition and bond in that court, showing, in con- 
nection Wlth the record, a case that is removable. The présent motion, In 
effect, Is that such amendment of the record may be made In the circuit 
court as will show that thls case might hâve been removed from the state 
court, not that in law It has ever been so removed." 

If in order to show upon the face of the record that the case now 
before the court is in fact a removable one, it is necessary that the 
proposed aoiendment should be filed, then it must be true that the 
record, as it now exists in the state court, and as it was when the péti- 
tion for removal was filed in that court, does not and did not show the . 
existence; of the facts necessary to be shown of record in order to 
terminatethe jurisdiction of the state court and to cause the jurisdic- 
tlon of this court to attach to the case, and, therefore, under the ruling 
of the stjpreme court in the case last cited, the existing jurisdiction of 
the state court cannot be afïected by any pleadings, original or 
amendatory, filed in this court. 

But it is contended by counsel for défendant that the rulings of the 
suprême court in the cases of Ayers v. Watson, 113 U. S. 598, 5 Sup. 
Çt. 641, 28 L,. Ed. 1093; CarSon v. Dunham, 121 U. S. 427, 7 Sup. 
Ct. 1030, 30 L. Ed. 992; Martin v. Raiiroad Co., 151 U. S. 690, 14 
Sup. Ct. 533i 38 L. Ed. 311; and Powers v. Railway Co., 169 U. S. 
92, ï8 Sup. Çt. 264, 42 L,. Ed. 673,— justify the conclusion that that 
court has receded from the rule announced in the earlier cases, and 
that it is now perniissible to amend the record in the fédéral court in 
cases of this character. 

The case pf Ayers v. Watson did not présent the question of the 
right to amend in the fédéral court, the point decided being that the 
mère question of the time of filing an application for removal under the 
act of 1875 was not jurisdictional, but modal and formai, and there- 
fore that it was not open to the party who had petitioned for the re- 
moval to afterwards assert that his. application had not been made 
in due time. 

T,he case of Garson v., Dunham also arose under the act of 1875, and 
twogrounds for removal were set forth in the record in the state court, 
tîie oije being diversity of citizenship, which was properly averred, and 
the other that the çontroversy arose under the la;WS of the United 
$ta:tes. The suprême court held that, as the pétition for removal 
shdwed on its face that the çontroversy was between citizens of différ- 
ent States, the case was properly removed into the fédéral court. In 
that court issue was taken upon the averment regarding the citizen- 
ship of Dunham, and it was shown that he was a citizen of the same 
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State with Mrs. Carson, and therefore the averment in the pétition 
for removal was false, and the jurisdiction could not be maintained 
on the ground of diversity of citizenship between the adversary parties. 
On the point whether the case was one arising under the constitution 
or laws of the United States, the suprême court held that the answer 
filed in the fédéral court might be considered, in connection with the 
other showing of record, as an amendaient to the pétition for removal, 
it being said : 

"As an amendment the answer was germane to the pétition, and d>d no 
more than set forth In proper form what had before been imperfectly 
stated. To that extent, we think, it was proper to amend a pétition which, 
on its face, showed a right to the transfer. Whether this could hâve been 
done if the pétition, as presented to the state court, had not shown on its 
face sufflcient ground of removal, we do not now décide." 

In this case the court held that, as the pétition for removal showed 
on its face the requisite diversity of citizenship to authorize a removal 
of the suit into the fédéral court, an amendment might be made in that 
court because the case was then really pending therein, but the court 
expressly stated that it did not décide whether this could be done in 
cases wherein the record in the state court did not show the facts 
authorizing the removal. 

In the next case cited, to wit, Martin v. Railroad Co., the question 
of the right of amendment in the fédéral court was not involved nor 
decided, the jurisdictional questions considered in that case being the 
status of the railway company ; that is, whether it had become a cor- 
poration of West Virginia, and whether the pétition for removal had 
been filed within the time limited by the statute. 

The last case cited is that of Powers v. Railway Co., 169 U. S. 92, 
18 Sup. Ct. 264, 42 L. Ed. 673, in which the point decided was that a 
pétition for removal, filed as soon as the plaintifï, by dismissing his 
action against ail the original défendants who were citizens of the 
same state with himself, left the case pending between a citizen of the 
one state and a corporation created under the laws of another state, 
was filed in due time. In the course of the opinion the foUowing state- 
ment of the law is made : 

"A pétition for removal, when presented to the state court, becomes part 
of the record of that court, and must donbtless show, taken In connection 
with the other matters on that record, the jurisdictional facts upon which 
the right of removal dépends, because, if those facts are not made to appear 
upon the record of that court, it is not bound or authorized to surrender its 
jurisdiction, and if it does the circuit court of the United States cannot allow 
an amendment of the pétition, but must remand the case. Oi'ehore v. Kail- 
wav Co., 131 U. S. 240, 9 Sup. Ot. 692, 33 L. Ed. 144; Jackson v. Allen, 132 
U. S. 27, 10 Sup. Ot. 9, 33 L. Ed. 249. But, if upon the face of the pétition 
and of the whole record of the state court sufflcient grounds for removal 
are shown, the pétition may be amended in the circuit court of the United 
States by leave of that court, by stating more fully and distinctly the facts 
which support those grounds. Carson v. Dunham, 121 U. S. 421, 7 Sup. Ct. 
1030, 30 L. Ed. 992; Martin v. Eailroad Co., 151 U. S. 673, 14 Sup. Ct. 533, 
38 L. Ed. 311." 

Thus it appears that none of the cases cited by counsel for défendant 
sustain the contention that an amendment may be made in the circuit 
court of the United States to sustain its juçisdiction in a removal case, 
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where the record, as it exists in the state court, faîls to show the facts 
necessary to terminate the jurisdiction of that court. On the con- 
trary, the suprême court has \iniformly held that, unless the record in 
the State court showed on its face that its jurisdiction and right to pro- 
ceed were at an end, tke right of amendment did not exist in the féd- 
éral court, in cases wherein the right of removal was çlaimed on the 
ground of diverse citizenship between the adversary parties. 

Thus, in Jackson v. Allen, 132 U. S. 27, 10 Sup. Ct. 9, 33 L. Ed. 
249, it is stated that : 

"It appeara from the record that the citizenship of the parties at the com- 
mencement of the actions as well as at the time the pétitions for removal 
■were flied was not sufficiently shown, and that, therefore, the jurisdiction 
of the State court was never divested. This being so, the defect cannot be 
cured by amendment." 

When, however, upon the face of the record in the state court, 
it is made to appear, in support of the application for a transfer to the 
fédéral court, that the case is a removable one, then the right of that 
court to proceed further in the case is at an end, and the jurisdiction 
of the fédéral court attaches. 

The jurisdiction being thus transferred into the fédéral court, issue 
may be therein taken upon the facts averred in the pétition for re- 
moval. Thus, issue may be taken on the averment that the plaintiff 
or défendant is a citizen of a naraed state, or upon an averment that a 
named défendant is a nominal party, or was made a party wrongfully 
with intent to defeat the otherwise existing right of removal. In such 
cases aa amendment may be allowed in the fédéral court to set forth 
more fully and perfectly the facts relied on to sustain the averments of 
the pétition for removal. The right to allow the amendment to be 
filed exists because, on the face of the record, the jurisdiction is in the 
fédéral court, which will remain in full force unless facts are proven 
which overthrow or defeat it; but, if on the face of the record the 
jurisdiction of the state court remains unafïected, the fédéral court is 
not invested with the control of the case or of the record, and cannot, 
therefore, allow an amendment of the pleadings therein. In this case, 
therefore, this court has no power to grant the leave asked to file an 
amendment to the pétition for removal, unless upon the face of the 
record, as the same exists in the state court, it appears that the case 
is a reraovable one, and that by the filing of the pétition for removal 
the right 6f that court to proceed with the case was ended. The right 
of removal was claimed to exist on the ground of the diversity of 
citizenship between the adversary parties, and as the défendant is a 
corporation it could not be averred ôf it, in its corporate capacity, that 
it was a citizen of a state ; and, therefore, to establish the requisite 
diversity of citizenship, it was incumbent on the défendant to aver that 
it was a corporation created under the laws of a named state, in order 
that the court might be authorized to draw from this averment of fact 
the légal conclusion that the stockholders composing the corporation 
were ail citizens of the state creating the corporate body. There is 
not to be found in the pétition for removal, nor in any other portion of 
the record, an averment that the défendant corporation was created 
under the laws of the stat^ of Wisconsin or of any other state, an.l 
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therefore the court cannot assume that the stockholders therein, who 
are the only parties of whom citizenship can be predicated, are in fact 
citizens of the state of Wisconsin, or that they may not be citizens of 
the same state with the plaintifï. The record, therefore, fails to show 
the facts necessary, under the statutory provisions, to sustain the 
right of removal, — a defect which cannot be cured by an amendment 
in this court, — and the motion to remand must therefore be granted. 
The court has been led into this lengthy considération of the ques- 
tions presented and of the authorities cited, not because any doubt 
was entertained of the views presented by this court in Lonergan v. 
Railroad Co. (C. C.) 55 Fed. 550, but for the reason that counsel in 
their argument were se earnest in their contention that if the court 
should again carefully consider the authorities cited by them it would 
appear that the concUision reached in that case was not well founded ; 
but the reconsideration given to the question has failed to show any 
reason why the court should change its view as expressed in the case 
named. The orders to be entered, therefore, are that the appUcation 
for leave to amend the pétition for removal is denied, and the motion 
to remand the case to the state court is granted. 



POTTS V. ALEXANDER. 

(Circuit Court, W. D. New York. November 1, 1902.) 

No. 133, 

Equitt— Plbading — Défenses— Lâches. 

The défense of lâches may be interposed by plea, answer, or demur- 
rer, or It may be raised on the hearing or preliminary thereto. 
Bame. 

Defendant's husband sold to plaintifC's assignor in 1881 ail his standing 
pine timber land on a certain stream In the state of Michigan, together 
wlth a certain lumbering outfit, and agreed that, if any land had not been 
deeded under the contract, deeds to such land would be executed on ap- 
plication. This contract was not recorded until 1887, when it was re- 
corded in one county, and 10 years later a certifled copy was recorded In 
another county. In 1886, 1888, and 1900 défendant, her husband having 
died in 1885, conveyed certain of the lands to other parties, which plalntllï 
claimed under the contract, but no action was begun to enforce the same 
until 19O0, though plalntiff's assignor had fuU knowledge of the transfer 
at least eight years earlier. The action brought was dismissed, and at dif- 
férent times between 1890 and 1893 letters were addressed to défendant 
at the place where she was supposed to réside, but no answers were re- 
ceired, and an attomey employed to locate her was unable to do so; but no 
other efforts were made to prosecute the clalm until the suit in question 
was instituted in August, 1901. Held, that an application by the plaintiff 
for leave to flle a replication nunc pro timc after an order dismissing tho 
cause for faihire to file the same should be denied on the ground that 
plalntiff's clalm was barred by lâches. 
Same— Limitations. 

State statutes of limitations, while relevant In fédéral courts of equlty 
on an Issue of lâches, are not blnding on such courts. 



IF 3. State laws as rules of décision in fédéral courts, see notes to Griffln v. 
Wheel Co., 9 C. 0. A. 5-18; Wilson v. Perrin, 11 C. 0. A. 71; Hill v. Hlte, 29 
C. C. A. 553. 

See Courts, vol. 13, Cent. Dig. §' 983; ICiiuity, vol. 19, Cent. Dig. § 242. 



118 FEDERAL EEPORTER. 

ïû Equity. 

Harvey L,. Brown (ElHott & EUiott, of counsel), for complainaut. 
Morey & Bosley, for défendant. 

HAZEL, District Judge. This is a motion by the complainant for 
leave to file his replication nunc pro tune. The complaint was filed 
August 7, 1901. The answer was filed December 9, 1901, after sev- 
eral extensions by stipulation. On March 24, 1902, no replication 
having béen filed, an ordèr 'was entered as of course dismissing the 
complaint pursuant to equity rule 66. It appears by the moving 
papers thàt ' complainant's counsel who prepared the bill résides at 
Mariori, Ind. His soliciter is a résident within the jurisdiction of 
this court. Each seems to hâve relied upon the other to file the 
replication. None was fîled within the period fixed by rule ; hence 
this application to the grâce and favor of the court. Motions of 
this ch^racter are ordinarily treated with indulgence, and relief is 
generaliy granted where the application is made in good faith, and 
when the default is fuUy excused. Peirce v. West, Fed. Cas. No. 
10,909, Pet. C. C. 351; Fischer v. Hayes (C. C.) 6 Fed. 63-76, 19 
Blatchf. 13; Robinson v: Satterlee, Fed. Cas. No. 11,967, 3 Sawy. 
134; I Fost. Fed. Prac. p. 277; Robinson v. Randolph, Fed. Cas. 
No. 11,963, 4 Ban. & A. 317. There is no gênerai or positive rule on 
the subject of allowing a party in default to come into court to inter- 
pose his défense, or when the application, as hère, is made by com- 
plainant to prosecute his alleged cause of action. The appHcation is 
vigorously opposed on the ground of manifest lâches of complain- 
ant, which appears upon the face of the bill. This opposition to al- 
lowing the relief ordinarily granted in equity requires an extended 
examination of the facts alleged in the bill. Is the claim set forth 
in the bill stale, or has there been such failure to seek équitable re- 
lief as to justify this court in a refusai to consider complainant's case 
upon his own showing? The défense of lâches may be interposed 
by plea, answer, or demurrer, and may also be raised on the hearing, 
or preliminary thereto. Manufacturing Co. v. Williams, 15 C. C. A. 
520, 68 Fed. 494; Lansdale v. Smith, 106 U. S. 391, 27 L,. Ed. 219; 
I Bâtes, Fed. Eq. Proc. 336. The theory of counsel for défense is 
that great incônvenience or hardship would resuit to défendant by 
allowing the relief Sought; that she will be put to great expense in 
preparing her défense, which involves the examination of records 
and abstracts of lands situated in four counties in the state of Michi- 
gan; and will necessarily be put to great expense in procuring wit- 
nesSes who are acquainted with market values of timber lands at a 
period from 10 to 20 years prior to the institution of this suit. She 
claims that the damages, if any, which hâve accrued to complainant, 
dépend upon timber values from 1881 to 1892, inclusive, and upon 
the particular value of white pine, Norway pine, and other timber 
land. Défendant therefore contends that, if the bill shows on its 
face apparent lâches and staleness of claim, the court, in the exer- 
cise of its inhérent power, should décline to vacate the order dismiss- 
ing the bill, and by so doing refuse ail équitable relief in the premises. 
It is uniformly lield that a court of equity has the power to refuse 
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relief when injustice would apparently be done, and where it appears 
by the bill under considération that undue and unexplained delay 
existed in the enforcement of an équitable remedy. The rule, as 
stated in Badger v. Badger, 2 Wall. 95, 17 L. Ed. 836, is as follows : 
One who appeals to the conscience of the chancellor in support of a 
claim where there has been lâches in prosecuting it, or long acquies- 
cence in the assertion of rights, "should set forth in his bill specif- 
ically what were the impediments to an earlier prosecution of his 
claim, how he came to be so long ignorant of his rights, and the 
means used by the respondent to fraudulently keep him in ignorance, 
and how and when he fîrst came to a knowledge of the matters al- 
leged in his bill; otherwise the chancellor may justly refuse to con- 
sider his case, on his own showing, without inquiring whether there 
is a demurrer or formai plea of the statute of limitations contained 
in the answer." The doctrine enunciated has often been recognized 
and reafïïrmed in the courts of the United States, and the maxim 
that "equity aids the vigilant" has been uniformly upheld. Godden 
V. Kimmell, 99 U. S. 201, 25 L,. Ed. 431; Lansdale v. Smith, supra; 
Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 418, 36 L. Ed. 
134; Poster V. Railroad Co., 146 U. S. 88, 13 Sup. Ct. 28, 36 L. 
Ed. 899; Wetzel v. Transfer Co., 12 C. C. A. 490, 65 Fed. 23; Galli- 
her V. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, 36 L. Ed. 738. The 
rule imports a strict compliance with its provisions in ténor and spirit. 
The position, therefore, of the défendant on this motion is well 
grounded if the facts alleged by the bill clearly disclose that com- 
plainant has unduly slept upon his rights. In such case the court 
sitting in equity will take cognizance of and détermine the question 
of lâches, irrespective of the manner in which the inequity of the 
claim is called to the court's attention, provided complainant has 
had notice thereof. It is presumed that the bill fully and completely 
gives the facts which complainant may be able to prove upon the 
hearing. An early disposition of the controversy when the admitted 
facts show lâches and staleness of claim finds encouragement in a 
court of equity, and its power is inhérent to discourage such litiga- 
tion at any point, unless good reason appears for the delay. Abraham 
V. Ordway, 158 U. S. 416, 15 Sup. Ct. 894, 39 L. Ed. 1036, and 
cases cited. This is especially the rule where no statute of limitation 
distinctly governs the case. In the case of Wagner v. Baird, 7 How. 
258, 12 L. Ed. 692, it was held that: 

"Length of time necessarily obscures ail human évidence, and deprives 
parties of the means of ascertaining the nature of original transactions. It 
opérâtes by way of presumption in favor of the party in possession. Long 
acquiescence and lâches by parties ont of possession are productive of much 
hardship and injustice to others, and eannot be excused but by showing 
some actual hindrance or impediment caused by the fraud or concealment 
of the party in possession, which will appeal to the conscience of the chan- 
cellor." 

The question of lâches, therefore, without straining any technical 
rule, may be properly considered upon this motion as if the subject- 
matter came before the court on demurrer, plea, or answer. Coun- 
sel for complainant has been fully heard upon this motion, and has 
filed a painstaking brief discussing the facts alleged in the bill of com- 
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plaint and the authorlties bearirig upon the question involved. He 
ddes not claim that the hearing will develop any facts différent from 
those alleged in the lengthy bill. Its unusual allégations must be 
admitted for the purposes of thîs motion. It subs,tantially avers 
that the complainant acquired from his father, John E. Potts, by an 
assignment dated July 3, 1890, ail rights under a contract set out in 
the bill. This suit was commenced in August, 1901. The complain- 
ant seeks an accounting of ail moneys realized from the sale of cer- 
tain timber lands.claimed to be covfered by the contract hereinafter 
speciically referred to, and prays that the défendant be declared trus- 
tée of such funds for the benefit of complainant. Défendant was 
formerly the wife of one Bliss, who died in the year 1885. The basis 
of thei daim in suit is a contract in writing, entered into between 
complainant's assignor and said Bliss on October 26, 1881, as follows : 

"Au Sable, Mlch., Oct. 26th, 1881. 
"TMs Is to. certlfy that I bave sold John E. Potts ail my standing pine tim- 
ber land on this stream or Au ; Sable for $66,500, which also includes river 
front and farm In 24—9 east; and it Is further understood, if I hâve omitted 
to deed any timber land on this stream I now hâve or ovs^n, I -will at any time 
make deèd for same; and I also in the sale sell ail my horses and camp outflt 
on this stream now In S. Vaughn's care. S. P. Bliss." 

This instrument was recorded six years later, on December 23, 
1887, in Ôscoda county, Mich., where some of the ptoperty is situated, 
and nearly 10 years later — September 4, 1891 — a certified copy was 
recorded in Alcona county, Mich., where also are situated some of the 
lands which are the subject of the suit. The contract was contempo- 
raneous with the exécution and delivery by Bliss of the deeds to otlier 
lands. The considération, — :$66,500, — ^^vhich included the purchase 
price for certain personal property, was paid at différent times within 
two years hext succeeding the making of the contract. When the 
parties met for the purpose of concluding their arrangements of sale, 
it was discovered that divers lists and mémorandums, descriptions of 
land to be incorporated in the instrument of conveyance, were miss- 
ing ; hence the making of the additional contract. The property in 
question is inaccessible timber lands, valuable for the timber standing 
and growing thereon, and available only when through railroad facili- 
ties for marketing and conveying it tô convenient shipping points were 
established. The bill allèges on information and belief that subsé- 
quent to the sale to Potts Bliss removed from the state of Michigan 
to the .State of New York,; that the défendant, now Mrs. Alexander, 
took an active part on several occasions with her husband in conclud- 
ing the negotiations ; that she shared with her husband the manage- 
ment and responsibility of his business affairs, and was acquainted with 
the character of the lands and properties owned by him. The bill 
then allèges generally that the défendant had full knowledge of ail 
the facts which led to the making of the conveyances to complainant's 
assignor and the contract above set out. It specifically states that, 
after the transaction was concluded, défendant promised complainant's 
assignor to join with her husband in ail future conveyances that might 
be deemed necessary to carry out the âgreement, and that the défend- 
ant succeeded by test^mentary disposition to her husband's estate on 
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his death. Complainant's assigner first heard of the death of Mr. 
Bliss in 1886. Prior thereto be wrote several letters to him at Buffalo, 
N. Y., wherein he referred to the contract which tliey had made, but 
to which letters no replies were received. It is alleged that an attorney 
living in Buffalo, N. Y. was consulted for the purpose of ascertaining 
the résidence of Mr. Bliss, but that no information was received from 
that source. At différent times from the year 1890 to 1893 he ad- 
dressed letters to Mrs. Bliss at Buffalo, N. Y., to which no replies were 
received. It does not appear that any of them were returned to him. 
Would it not be a fair inference, therefore, that they were received? 
Such an inference would hâve required an earlier commencement of 
the suit. On March 7, 1892, complainant filed a bill in chancery in 
Oscoda county, Mich., against the défendant and certain grantees 
asserting title to 1,840 acres of pine timber lands claimed to be covered 
by the contract. He allèges that he was then ignorant of the owner- 
ship by Bliss of other lands on the Au Sable river. The bill substan- 
tially averred the facts of the conveyances and contract as hère, and 
prayed for spécifie relief against the défendant. The défendant was 
not served with process, and the suit was abandoned. It is alleged as 
a further reason for abandoning the suit that the timber had then been 
removed by the grantees, and an injunction to restrain them from de- 
spoiling the property would hâve been unavailing. The bill further 
States that complainant and his assignor hâve frequently endeavored, 
since making the contract, to discover the defendant's whereabouts, 
but they were unable to do so until the year 1900, when he learned 
that the défendant had remarried, and that she resided in Buffalo, 
N. Y. This information appears to hâve been obtained owing to in- 
quiries made of a relative of the défendant named Curtiss. At this 
time complainant also learned that the défendant, prior to her remar- 
riage, had lived in Tonawanda, N. Y. except for a short period of time. 
Efforts to sooner ascertain defendant's place of résidence appear to 
hâve consisted merely in addressing letters to Mr. Bliss prior to his 
death; subsequently to the défendant, his widow; and in a fruitless 
attempt to ascertain where she resided through the médium of an at- 
torney, who reported by correspondence that he was unable to find 
her. Latids sold by BÎiss to complainant were chiefly valuable for 
the timber standing and growing thereon. It is also charged by the 
bill that the lands intended to be conveyed and included in the terms 
of the contract were held by Mr. Bliss as trustée for complainant's 
assignor, and that upon his death the défendant succeeded to the trust 
by opération of law. It is also charged that the lands described in the 
complaint as sold by Mrs. Bliss were included in the contract. Their 
aggregate value with the timber standing thereon at the time of mak- 
ing the contract and at the time of sale by défendant was $50,000. 
Without the timber their value is but nominal, while, if the timber had 
not been eut therefrom, they would now be worth $75,000. Défend- 
ant sold the land for $15,000, which is alleged to hâve been less than 
its real value. The bill discloses such a staleness of claim as to fully 
satisfy me that the défendant ought not to be required at this late day 
to meet its averments. No such impediments to an earlier enforce- 
ment of his claim are stated as reasonably justify the belief that com- 
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plainant has acted with required diligence, or in good faith. The 
lâches of his assigner bave the same effect as his own subséquent 
neglect. He bas sliimbered upon bis rigbts, or at least has been so 
passive without cause tbat be cannot now invoke the aid of a court 
of equity. 

The answer challenges complainant's rigbt to sue because of lâches, 
and pleads, among other things, the statute of limitations as a bar. 
The statute of limitations does not necessarily apply. The courts of 
equity at tîmes bave beld that such statutes by analogy were applicable 
to équitable causes. The statutes in terms, however, are not applica- 
ble to the éqûity side df the court. The inhérent principles of its ovv-n 
peculiar system of jurisprudence, however, are invariably applied by a 
court of equity. Abram v. Ordway, 158 U. S. 416, 15 Sup. Ct. 894, 
39 L,. Ed. 1036; Sullivan v. Railroad Co., 94 U. S. 811, 24 L. Ed. 
324. On this point Chief Justice FuUer, writing for the court, in the 
case of Hammond v. Hopkins, supra, quotes the following, at page 
273, 143 U. S., and page 435, 12 Sup. Ct., 36 L. Ed. 134, from the 
opinion of Justice Merrick, who rendered the opinion in the court 
below : 

"Where there has been no change of circumstances between the parties, 
and no chapge with référence to the condition and value of the proi^erty, a 
court of chancery wUl run Tery nearly, if not qulte, up to the measure of the 
statute of limitations as appUed In analogous cases in a court of law. But 
vrhere there has been a change of circumstances with référence to the parties 
and the property, and stlll more where death has Intervened, so that the mouth 
of one party Is closed, and those who represent his interests are not in a pre- 
dicament to aVâll of the explanations which he might hâve made, out of tlie 
charitles of the law and In considération of the fact that fraud is never to 
be presumed, but must always be proved, and proved clearly. the courts 
llmlt very mueh, In such cases, the measure of time within which they will 
grant relief, because the presumption cornes In aid of the dead man that he 
has gone to his account with a clear conscience." 

Every case of this nature must stand or fall on the particular cir- 
cumstances presehtéd. Such is the uniform holding of the décisions. 
The delay in an èarlier enforcement of the claim is not sufïïciently 
excused in the case at bar. I am not satisfîed that merely writing let- 
ters, to which no replies were received, was exercising such diligence 
to find the défendant as the exigencies of a meritorious claim required. 
Nothing appears to bave been done to discover défendant from the 
year 1893 to the year 1900, a period of eight years. About nine years 
had elapsed when the suit was commenced after complainant had 
actual knowledge of the transfer by the défendant of timber lands to 
which he claimed équitable ownership. The complainant, however, 
must be presumed to hâve had earlier knowledge. The cause of 
action must be deemed to bave accrued at that period of time when the 
conveyances were respectively recorded. The fîrst conveyance was 
made on March 22, 1886, and related to lands situate in Alcona 
county. Other sales were made on January 20, 1888, February 14, 
1890, and September 4, 1890. The bill does not state when thèse 
varions conveyances were recorded. It avers the record, but the 
date and time are left blank. It will be assumed that the conveyances 
were recorded soon after their date. Public notice of such sales to 
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the world was given in the manner prescribed by law. It bas been 
held that the statute of limitations begins to run from the accrual of 
the cause of action, and, when applied to the covenants in a deed, be- 
gins to run when the covenants are broken. Ani. & Eng. Enc. Law 
(2d Ed.) 224. Applying that principle to the case at bar, it does not 
seem to me to be inéquitable to hold that the implied covenants to 
make further conveyances to complainant's assigner contained in the 
contract were broken at the time of the respective sales; and, inas- 
much as the deed of conveyance in each sale was recorded, it will be 
assumed that slight diligence on complainant's part would hâve made 
him acquainted with the transfers by Mrs. Bliss of property included 
in the contract, and above specifîcally referred to. Moreover, no rea- 
son appears why complainant could not hâve ascertained the nature 
and extent of any property owned by Bliss at any time subséquent to 
the making of the contract. An examination of the records would 
hâve apprised him of ail lands of which Mr. Bliss was the owner 
in his lifetirae. Indeed, an examination of records made subséquent to 
the first conveyance by Mrs. Bliss in 1886 doubtless would hâve ap- 
prised him of her place of résidence. It was undoubtedly recited in 
the conveyance made by her. Even the tax gatherer niight hâve been 
able to furnish useful information on that subject. Other avenues of 
information by which her résidence would hâve become known were 
not followed. The bill discloses no spécifie élément of fraud or con- 
cealment on the part of Mr. BHss or the défendant. As already stated, 
the conveyances to various parties of the lands in question were made 
openiy, and public notice thereof by recording was given to complain- 
ant and others as early as 1886. The record of thèse various deeds 
négatives the allégation of concealment. No attempt was made by 
complainant at the time of this conveyance, nor indeed, at the time he 
commenced the suit in chancery, to ascertain from the grantees the 
place of résidence of défendant. This, it would seem, could easily 
hâve been done, as such grantees at that time lived in lasco county, 
where it is alleged some of the land is situated. The bill does not dis- 
close the existence of an express trust, in which no length of time 
could be a bar to an accounting, and in which lâches could not be 
imputed to the cestui que trust in the enforcement of his rights. 
In Re Jones' Estate, 51 App. Div. 420, 64 N. Y. Supp. (£j. The con- 
veyances, in the circumstances must be considered as a déniai of any 
trust relationship, and such déniai is presumed to hâve come to the 
knowledge of the complainant when the transfers were recorded. 
Lemoine v. Dunklin Co., 2 C. C. A. 343, 51 Fed. 489. The fact that 
Potts frequently wrote Bliss, and after his death to his widow, on the 
subject of the contract, shows that he had reason for believing that ail 
the timber lands had not been included in the deeds delivered to him 
in 1881. Tested by the rules many times announced, I think the bill 
must be held déficient in that it does not specifîcally and satisfactorily 
set out the existence of any reasonable impediments to the com- 
mencement of the suit at an earlier time. It is a pertinent assumption 
that, if the complainant had a meritorious grievance, he would long 
since hâve taken steps to protect his rights. Instead of proceeding 
zealously to recover damages to which he may hâve deemed himself 
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entitled, or holding the défendant to account or to discovery, he has 
stobd idle, atid by silence and apparent acquiescence has tacitly assent- 
ed to the transfers made by the défendant. Complainant now asserts 
that tbe tiniber lands had a greater value than défendant received for 
themi, and that he is the équitable owner thereof by virtue of a contract 
made with his father more than 20 years ago. No impediments ap- 
pearing to an earlier commencement of the suit, his présent position 
does not satisfy me of the justice of his cause. The subséquent com- 
mencement of actions against grantees, which were abandoned cannot 
relieve him from the imputation of sleeping on his rights. The con- 
tract was not recorded until a number of years after the death of Mr. 
Bliss, and after a sale of timber lands by Mrs. Bliss in Alcona county. 
Uhdoubtedly, material évidence is not now as available to the défend- 
ant as tf the suit had been seasonably commenced. In the case of 
Tbwnsend v. Vanderwerker, 160 U. S. 171, 16 Sup. Ct. 258, 40 L. Ed. 
383, it was held that the death of one of the parties to an agreement 
and the loss of her testimony does not necessarily operate as an 
obstacle to the maintenance of the bill, but that it is a circumstance to 
be considered by the court in weighing the évidence. Hère there 
are other circunistances which satisfy me that the défendant ought not 
to be called on to make proof of transactions long past, and as to the 
value of timber lands which may hâve gone beyond the memory of 
witnesses. I think that the objections raised by the défendant on this 
motion are tenable, and that by reason of lâches in failing to duly 
assert his claim the complainant has placed himself in a position 
where a court of equity will not lend its power to his relief. 

An oi'der may be entered denying the motion for leave to file a 
replication and dismissing the bill. Costs having already been taxed 
in the order dismissing the suit, no further costs will be granted. 



In re GOLDVILLE MFG. CO. OF GOLDVILLB, S. G. 

Ex parte SOUTH OAROLINA LOAX & TEUST OO. et al 

(District Court, D. South Carolina. November 22, 1902.) 

1. MORTGAGES— ValIDITY— DhLIVERT. 

A mortgage by a corporation to secure bonds, after belng duly slgned 
and préVed in the présence of two witnesses, was taken by the attorney 
of the Company and delivered to the trustée thereln, by whom it was 
returned-tp the attorney to be recorded, and was so recorded, but was 
subseqtfemtly mlslaid, and was not returned to the trustée. Eeld, that 
there Wàs a sufteient dellvery, under the law of South CJarolina, to render 
the mortéôge valld. 
3. Same— KxftcCTioN BY Corporation— Ebbor m Name. 

The fact that, in signing bonds and a mortgage on behalf of a cor- 
poration, a part of the corporate name was omitted, does not render 
them invalld. where the proof Is clear that they were In fact intended 
to be the obligations of such corporation, and duly authorized. 
8, Corporations— Power to Pledge Bonds. 

A coïporatlon having power to issue bonds may, in the absence of 
express restriction, pledge the same for money borrowed for legitimate 
purposes. 

H 2. See Corporations, vol. 12, Cent. Dig. § 1798. 
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4. Samb— Validitt of Bonds. 

Bonds issued by a corporation for the purpose of raising money to 
pay for machinery contracted for by its predecessor in the ownership 
of a cotton mill, -svbich the corporation agreed to receive and pay for, 
and which were pledged for such pnrpose, are not'invalid under the 
provision of the Soutli Carolina constitution prohibiting the issuing of 
bonds by corporations except for money or property actually received. 

5. FixTURBS— Ab between Mortgagor and Mortoagbk— Cotton-Mill Machin- 

BRY. 

Under the statute of South Carolina requiring separate records to be 
kept of chattel mortgages and mortgages of real property, a mortgage 
covering a cotton mill and the machinery therein Is valid as to such 
machinery, although recorded only in the record for real estate mort- 
gages. The machinery being necessary to the use of the building for 
the purpose to which It was devoted, both togetber constitute the mill; 
and it must be presumed to hâve been the intention and understandlng 
of both parties that the machinery should be a fixture, and a part of 
the realty, regardless of the manner of attachment. 

Pétition for Foreclosure of a Mortgage against a Bankrupt Cor- 
poration. 

Miller & Whaley, for petitioners. 
N. B. Dial, for creditors. 
Geo. Johnstone, for bankrupt. 

BRAWLEY, District Judge. This is a pétition of the South Car- 
olina Loan & Trust Company, trustée, and of the parties above 
named, bondholders, praying the foreclosure of a mortgage given 
by the Goldville Manufacturing Company of Goldville, S. C, to 
secure certain bonds. The mortgage conveys two tracts of land, 
one containing 1,365 acres, the other containing 119 acres, to- 
gether with ail the buildings and improvements situate on said prem- 
ises, consisting in part of one cotton mill building, 280x75 feet, boiler 
room, 33x35 feet, and engine room, 38x35 feet, attached ; one 20-ton 
oil mill building; one ginnery building; 20 operatives' houses, and 
other buildings ; also ail machinery, shafting, engines, boilers, tools, 
and appliances belonging to said mortgagor, and used in its cotton 
mill business, its cotton oil business, and its ginnery business, con- 
sisting in part of A. T. Atheton & Co.'s pickers and intermediates, 
with a particular description of certain other machinery in the mill, 
in the cotton oil mill outfit, and in the ginnery outfît. This company 
was incorporated under the gênerai laws of the state of South Car- 
olina in October, 1900. Previous to that time J. S. Blalock and his 
son L,. W. C. Blalock and his daughter M. E. Browning, who were 
the owners of the land described, and other large tracts of land 
adjacent, had been conducting large farming opérations thereon, and 
a small mercantile business for the supply of their tenants and la- 
borers, and had erected the cotton gins and the cotton oil machinery, 
and were erecting the cotton spinning mill. The mercantile business 
had been conducted under the name of the Goldville Manufacturing 
Company, also; but, requiring additional capital to complète the 
mill, they were advised to form a corporation, and such corporation 
was organized, with a capital of $100,000, divided into 1,000 shares, 
of $100 each; L. W. C. Blalock subscribing to 549 shares, M. E- 
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Browning to 449 shares, and J. S. Blalock to two shares; and the 
parties nàttiedwëre elected directors of the company; the capital 
stock beipg paid in lands, buildings, etc., estimated as of the value 
of $100,000. On December 3; 1900, in pursuance of a notice pub- 
lished in the Clinton Gazette, a newspaper published in the county of 
Laurens, a spécial meeting of the stockholders was held, and the board 
of directors of the corporation was authorized and directed to issue 75 
bonds of the corporation, of the dénomination of $1,000 each, bear- 
ing interest at the rate of 6 per cent, per annum, and to exécute a 
deed of mortgage of ail the property, rights, and franchises of the 
corporation to the South Carolina Loan & Trust Company of Charles- 
ton, S. C, as trustée, to secure the payment of said bonds. On the 
same day the directors met, and the draft of the deed of mortgage was 
approved, and the président and the treasurer were authorized to 
sell the bonds, and until sold they were authorized to pledge the same 
as collatéral for notes and other évidences of indebtedness of the 
company. It appears from the testimony that the Blalocks had 
negotiated for machinery to be put into the cotton mill to the value 
of about $75,000, and, after vainly endeavoring to sell the bonds 
at par, they borrowed money from the Pêople's National Bank and 
others of the petitioners upon a pledge of the bonds as collatéral; 
the money thus obtained being used to pay for the machinery. 
Bonds to the amount of $5,000 were pledged to the Carolina, New- 
berry & Laurens Railroad Company to secure an indebtedness of 
aboùt $4,000 for freight due on the machinery transported. Ail of 
the bonds, except $1,000, were thus disposed of. The Goldville 
Manufacturing Company has been adjudicated a bankrupt, and, up- 
on this pétition for foreclosure, certain of the unsecufed creditors 
hâve appeared in opposition thereto, and varions objections to the 
bonds are made. 

The first to be considered is that the meeting at which the bonds 
were authorized was not advertised according to law. The statute 
requires that: 

"The board of directors, ' trustées or managers shall call a stockholders' 
meeting, glvlhg at least thlrty days' notice of the tlme, the place and pur- 
pose of sald meeting, either by the mailing of written notice to each stock- 
holder, or else by publication in some newspaper published In the county 
where the corporation has its principal place of business; or if no paper be 
published IQ the county, by written or printed notice pasted up on the court 
house door." 22 St at Large, S. C. p. 770. 

The testimony is that the notice was duly published in the Clin- 
ton Gazette, a newspaper published in Laurens county, 30 days prior 
to the nieeting, and printed copies of the advertisement were eut 
from the newspaper and pasted on the minutes of the company. 
L. W. C. Blalock testified that he eut the clipping each week after 
receiving the paper. To ofifset this positive testimony, there is the 
vague atid uncertain testimony of the publisher of the newspaper 
that his recollection is that it was not published more than two or 
three successive weeks ; but no files of his paper were preserved, 
and his testimony as to his mère recollection cannot outweigh Bla- 
lock's testimony, supported as it is by the production of the printed 
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notices. Inasmuch as the notice required by law was intended for 
the benefit of stockholders, to prevent action to their préjudice be- 
ing taken at meetings of which they had no notice, they could 
waive it if they had actual notice of the meeting; and the minutes 
of the meeting show that ail of the stockholders were présent when 
the bonds and mortgage were authorized. It is clear that there is 
nothing in this objection, for the statutory notice was published, 
and ail the stockholders were présent at the meeting. 

The second objection is that there is no proof that the mortgage 
was delivered in the présence of two witnesses. It is admitted that 
the mortgage was signed and sealed and proved in the présence of 
two witnesses, and that it has been recorded in the Real Estate Mort- 
gage Bock of Laurens County; but the trustée was not présent 
when the mortgage was executed, and the objection is made that 
it was not delivered. After the exécution of the mortgage the same 
was turned over to Mr. Lyles' clerk, who was one of the witnesses, 
and sent by him to Mr. Lyles, who, as the attorney for the company, 
carried the same to Charleston and deHvered it to the trustée. The 
trustée gave it to Mr. Lyles to be recorded, and it wa*s sent to the 
registrar in Laurens county, and returned to him, but the original 
mortgage has been mislaid. By a stipulation of counsel the copy 
of the mortgage in évidence îs admitted as a true copy of the original 
and of its record. Delivery is indispensable to the completion of a 
deed, but this may be donc either formally, or delivery may be 
inferred from circumstances which indicate that the grantor intend- 
ed to part with the dominion of the instrument and put it into the 
possession of the trustée. In Withers v. Jenkins, 6 S. C. 122, the 
court says: 

"It is not necessary to the valld exécution of a deed that there should be 
actual delivery either to the grantee in person, or to some one expressly 
authorized to accept it on his behalf. Much less is such a réquisition es- 
sential where the instrument gives a trust conferring on the trustée a mère 
nalied title, coupled with no interest, that he holds for the mère purpose of 
protecting and preserving the trust for the beneficiaries who may be entitled 
to thèse enjoyments. If the grantor, in the absence of the grantee, and 
without his linowledge, has actually consummated the delivery in aecordance 
with the purpose declared on the face of the instrument, the abject to be 
effected by it is as fully accomplished as if there had been an actual transf er 
of the paper from the hands of the grantor to those of the grantee." 

I hâve no hésitation, therefore, in holding that the mortgage was 
duly executed and delivered. 

The third objection is that the bonds and mortgage are in the 
name of the Goldville Manufacturing Company, whereas the cor- 
porate name of the company is the Goldville Manufacturing Com- 
pany of Goldville, S. C. The mortgage recites that it is the mortgage 
of the Goldville Manufacturing Company, a corporation duly organ- 
ized under the laws of the state of South Carolina on the 23d day of 
October, 1900, having its principal place of business at Goldville, 
Laurens county, S. C. There is no other corporation at Goldville, 
and the Blalocks were never officers of any other company; and 
the proof is clear that the notes, bonds and mortgage, while signed, 
"Goldville Manufacturing Company," were in fact the notes, bonds. 
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and mortgage of the Goldville Manufacturing Company of Gold ville, 
S., C. It 15 a mère misnomerj of which neither the company itselt 
nor its créditors can take advantage. "The identity of a corporation 
is no more afifected by a change of name than the identity of an 
individual. The agents of a corporation hâve no iraplied authority 
to use any name except that indicated by the company's charter in 
contracting on the coinpany's behalf, but the use of a wrong name 
is ordinarily not material if the corporation is really intended by 
the parties. The misnomer of a corporation has the same légal 
efifect as the misnomer of an individual. A contract entered into 
by a corporation under an assumed name may be enforced by either 
of the parties. If the contract is expressed in writing r :id the identity 
of the corporation can be ascertained from the instrument itself, 
the misnomer is wholly unimportant; but, if necessary, other évi- 
dence may be introduced in order to establish what company was 
intended." Mor. Priv. Corp. § 354. Any variation from the précise 
name of a corporation, when the true name may be collected from 
the instrument itself, and when it appears from the proofs that the 
obligations stied upon were intended to be the obligation of the 
corporation sued, is unimportant. 

The fourth objection is that the corporation had no right to pledge 
the bonds. It appears from the minute books of the corporation 
that, at a meeting of the three directors who were the three stock- 
holders of the company, the ofïicers of the company were expressly 
authorizçd to pledge the bonds ; and, as a gênerai rule, "a corpora- 
tion having authority to issue bonds may, in the absence of express 
restriction, pledge them for rnoney borrowed for legitimate pur- 
poses." Nelson v. Hubbard (Àla.) 11 South. 428, 17 L. R. A. 375; 
42 Am. & Eng. Corp. Cas. 210. 

Tlié ifîffh objection ;îs" that thèse bonds are invalid under sec- 
tion 10, art. 9, of the constitution of South Carolina, which provides 
that "stock or bonds shall not be issued by any corporation save for 
labor done, or money or property actually received or subscribed; 
and ail fictitious increase of stock and indebtedness shall be void." 
This constitutional prohibition was evidently intended to provide 
against any issue of stock or bonds without considération, to pro- 
tect stockholders against spoliation, and to guard the public against 
worthless securities, and can hâve no application hère, where the 
bonds were issued for the purpose of paying for machinery already 
contracted for, and which actually went into the building. The ma- 
chinery had been contracted for by the Blalocks, but formed no part 
of the payraent of their subscription to the capital stock of the com- 
pany, and upon the organization of the company there was an agree- 
ment that tfie company should take the machinery and assume the 
payment of the debts. It is not a case pf pledging bonds for an an- 
técédent debtiOtthe company, for the company did not owe for the 
machinery untîl it assumed the Blalock contracts, borrowed the mon- 
ey for the payment thereof, and pledged the bonds as collatéral. It 
was a présent considération, and the company would not hâve se- 
cured the machinery except upon the assumption of the obligation 
to pay for the same. 
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The sixth objection is that the mortgage does not cover the Per- 
sonal property, because it was recorded only in the Real Estate 
Mortgage Book of the County of Laurens. The statutes of South 
Carolina provide "that the registrars of mesne conveyance of the 
several counties shall provide différent sets of books for the record- 
ing of chattel mortgages and mortgages on real estate, in one of 
which sets ail chattel mortgages shall be recorded, and in the other 
set ail mortgages on real estate shall be recorded." There is no 
provision in the statutes which specifically provides in wrhat book a 
mortgage covering both real estate and personal property shall be 
recorded, and there is no décision in South Carolina on the précise 
point. I am of opinion that in a case of this kind, where the mort- 
gage is of the mill building and its machinery, ail purposes for which 
recording is necessai"y are served by its being recorded in the Real 
Estate Book, and that there was no necessity for a double record. 
The case of Anthony v. Butler, 13 Pet. 434, 10 L. Ed. 229, seems 
to sustain this view ; and there is a Missouri case (Jennings v. Spark- 
man, 39 Mo. App. 669) to the same effect. Ail of the machinery 
described in the mortgage was designed to become a part of the 
mill building, — was adapted to and designed to promote the object 
for which the mill was erected; such real estate and such machinery 
constituted the mill, and were, ex vi termini, a unit; and I am of 
opinion that it was the intention of the parties, and the understanding 
of mortgagor and mortgagee, that the same should become a fix- 
ture and a part of the freehold, and constitute the cotton mill which 
was mortgaged. One of the earliest cases in South Carolina wherein 
the principle is discussed is Faris v. Walker, i Bailey, 541, where 
Justice O'Neill says: 

"What Is such a flxture as passes with the freehold? has been a question 
of great difBculty. The rule on the subject, as between the heir and the 
exécuter, or between vendor and vendee, is more rigorous than between 
landlord and tenant, or the exécuter of a tenant for llfe and the remainder- 
man. In relation to the former, ail things which are necessary to the full 
and free enjoyment of the freehold, and which are in any way attached to 
it, are held to be flxtures, and pass with it. Wlth regard to the other class, 
articles used for a trade or manufacture, or for the temporary convenience 
of the occupant, and which may be detached from the freehold wlthout in- 
juring it, are held not to be flxtures. What ought to be a fixture dépends, 
I thlnk, materially upon the nature of the freehold sold. If a plantation, 
then ail such things attached to the land, which are usually necessary or 
are used in the management of the farm, would pass. If a freehold, fitted 
up for trading of a particular kind or for manufactures, is sold to a person 
intending to follow the same business, then ail the machinery necessary to 
the manufacture or trade so intended to be carried on would paSvS. I there- 
fore instructed the jury that, if they thought the cotton gin necessary to the 
full and free enjoyment of the freehold sold for agricultural purposes, it 
passed to the défendant under the sale by plalntifC. Vide Nimmons y. Moye, 
decided at Oolumbia in December, 1829, and 2 Kent, Comm. 378-80." 

One of the latest cases on the subject is Padgett v. Cleveland, 33 
S. C. 347, II S. E. 1069, where a portable engine which had been 
placed on the mortgaged property was thereafter removed to another 
town. The court says: 

"When the mode and estent of the annexation of the chattels to the realty 
do not détermine their character as fixtures, the Intention with which they 
118 P.-CT 
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were plaj^d upon the land should be considered, which intention may be 
gatttëréïnôt inePely or chiefly from the manner in whlch the chattels were 
annexéd, bat 'from the chàraeter of the Improvement,— whether It is essential 
to the proper and ordinary use of the realty." 

In that case the man who put the engine on thè property testi- 
fied that he intended it to remaîn So long as he could make it profit- 
able ; and the court held that thefe was no satisfactory proof of the 
solemn dediçation of the machinery as a part of the lot, so that it 
could npt be detached at any time. The conduct of the parties was 
inconsistent with the alleged intention of dediçation, and the ma- 
chinery, having' been detached from the mortgaged premises without 
objection, and removed to another place, was held to be personal 
property. 

Iiif Hopewell Mills v. Taunton Sav. Bank, 150 Mass. 519, 23 N. E. 
32;?, 6 L. R. A. 249, 15 Am. St, Rep. 235, the issue was whether 
certain machinery in a cotton mill was, as between mortgagor and 
mcrtgagee, a part of the realty; the fact being that the machinery 
was procùred for the use of manufacturing cotton cloth, and had been 
attachèd tb thei building and connected with a motive power with a 
vièw to permanence. The court held that the machines were fix- 
tures, and says: 

"Except in cases where a eontract détermines the character, a machine 
placed in a building is found to be real estate or personal property from the 
externàl indications which Show whether or not it belongs to the building 
as an ai;ticle designed to become a part of it, and to be used with It to 
promote trhe objiect for which It was erected or to which It has been adapted 
and devoted,— an article intended not. to be taken ont and used elsewhere 
unless by reasbin of some unexpectéd change in the use of the building 
itself." ' 

The tet^dency of the modem cases is to make this a question of 
what Vas the intention with which the machinery was put in place; 
and, after quoting numerous cases in that state and in others, says : 

"Theëe casés; seea to recognlze the true principle on which the décision 
should rest, Oiily it should be noted that the intention to be sought is not 
the undisçlosed purpose of the actor, but the intention Implied and mani- 
fested by' hls act. It is an Intention which settles not merely his own 
rights, bilt'the rights of othérs who hâve or who may acquire interests in 
the property. In this comtnonwealth it has been said that whatever is 
placed In a building subject to a mortgage, by a mortgagor or those claimlng 
under him, to c^rly out the purpose for which it was erected, and per- 
manently to ,ipctpa!sè its value for occupation or use, although it may be 
removed witbttut irijury tO itself or the building, becomes a part of the 
realty." 

And to the same eiïect are the décisions in the great manufactur- 
ing States pf Pennsylvania, New Jersey, and New York. And the 
conclusion of) them ail is that if there is an intent to incorporate the 
chattels with the real estate for the uses to which the real estate 
is appropriated, and the chattels are annexed to the freehold, and are 
fitted for and appHed to the use to which the real estate is appropriated, 
ail being designed for and liecessary to the prosecution of a common 
purpose, then machinery and land become unified, and are subject to 
the lien of the real estate mortgage. Hill v. Bank, 97 U. S. 453, 24 
L. Ed. 1051, is in harmony with thèse views. 
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I have considered the cases cited by the creditors in opposition to 
Ihese views (Evans v. McLucas, 15 S. C. 67; Padgett v. Cleveland, 
33 S. C. 339, II S. E. 1069; and Hughes v. Shingle Co., 51 S. C. 
I, 28 S. E. 2), and they do net alter the conclusion reached, which 
is that the intention of the parties is the governing principle in South 
Carolina, as elsewhere, in determining what constitutes a fixture. 

Upon the whole case, I am of opinion that the bonds are valid 
obligations of the bankrupt corporation; that they were lawfully 
pledged for money borrowed to pay for the machinefy and the ex- 
penses of transportation thereof, and that the said machinery is 
covered by the mortgage, which was duly executed, dehvered, and 
recorded; and that the petitioners are entitled to a decree for fore- 
closure. 



UNITED STATES v. MELFI et aL 

(District Court, D. Delaware. June Term, 1902.t 

No. 20. 

1. CONSPIRACT TO Defraud United Statbs— Indxctment— Sufpicienct. 

The indictment in substance charged that the défendants unlawfully 
conspired with one Petolicchio to commit an offence against the United 
States "by causing the violation" of section 5425 of the revised statutes 
[U. S. Comp. St. 1901, p. 3669], and that such ofifence "conslsted in thls, 
that by thelr conspiring and inducement" twenty one persons named in 
the indictment "should obtain, accept and receive certain certificates of 
citizenship" for themselves "by means of certain false statements, made 
with intent to procure the issuance of said certificates of citizenship 
to them"; and that Petolicchio "to effect the object of the said con- 
spiracy" entered into between him and the défendants "did appear 
before the District Court of the United States for the District of Dela- 
ware, and the Superior Court of the State of Delaware, In and for New 
Castle County, sitting at Wllmington, and did then and there malse 
certain false statements to said courts, wlth Intent to procure, from said 
courts, the issuance" to the twenty one persons above referred to "of 
certain certificates of citizenship under the laws of the United States 
relating to the naturalization of allens, which said false statements 
were then and there well known" by the défendants and rctollcchlo 
"to be false, and which said false statements consisted in thls, that said 
Giovanni Petolicchio then and there made certain statements to the 
said courts on a matter material to the proceedings then and there de- 
pending before the said courts and conceming which the said courts had 
jurisdiction," that the twenty one persons above referred to "had re- 
sided within the State of Delaware one year at least; whereas in truth 
and in faet the said" twenty one persons "had not resided within the 
State of Delaware one year at least, but heretofore lived and now con- 
tinue to live in the State of Pennsylvania." Beld, on demurrer, that the 
Indictment was fatally defective, in that the object of the conspiracy 
as set forth did not Involve a violation of section 5425 of the revised 
statutes [U. S. Comp. St. 1901, p. 3669], or any other offence againut 
the United States. 

(Syllabus by the Court.) 

Wm. Michael Byrne, U. S. Atty. 

Harry Emmons and Henry C. Conrad, for défendants. 

BRADFORD, District Judge. A gênerai demurrer has been fîled 
to the indictment in this case which charges the défendants with a 
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violation of section 5440 United States revised statutes, as amended 
by the act of May 17, 1879 [U. S. Comp. St. 1901, p. 3676]. Sec- 
tion 5440 as amended is as follows : 

"If two pr more persons conspire elther to commit any offence against tlu» 
IJnlted States or to defraud tlie United States in any manner or for any pur- 
pose, and oùe or more of such parties do any act to efCect the object of the 
eonspiracy ail tlie parties to such conspiracy shall be liable to a penalty of 
not more tijan ten thousand doliars, or to imprisonment for not more than 
two years or to, both fine and imprisonment in tlie discrétion of the court." 

The indictment in substance charges that the défendants Carmin 
Melii, Giovanni D. Fellipo and Saverio Posten, alias Vito Spera, 
unlawfully conspired with Giovanni Petolicchio to commit an of- 
fence against the United States "by causing the violation of sec- 
tion 5425" [U. S. Comp. St. 1901, p. 3669], and that such offence 
"consisted in this, that by their conspiring and inducement" twenty 
one persons named in thé indictment "should obtain, accept and 
receive certain certificates of citizenship" for themselves "by means 
of certain false statements, made with intent to procure the issu- 
ance of said certificates of citizenship to them"; and that "the said 
Giovanni petolicchio to effect the object of the said conspiracy" 
entered into between him and the défendants, "did appear before 
the District Court of the United States for the District of Delaware, 
and the Superior Court, of the State of Delaware, in and for New 
Castle County, sitting at Wilmington, and did then and there make 
certain false statements to sâid courts, with intent to procure, from 
said courts, the issuance" to the twenty one persons above re- 
ferred to "of certain certificates of citizenship under the laws of the 
United States relating to the naturalization of aliens, which said false 
stateinents were then and there well known" by the défendants and 
Petolicchio "to be false, and which said false statements consisted in 
this, that the said Giovanni Petolicchio then and there, made certain 
statements to the said courts on a matter material to the proceedings 
then and there depending befqre the said courts and concerning which 
the said courts had jurisdiction," that the twenty one persons above 
referred to "had resided within the State of Delaware one year at 
least ; whereâs, in truth and in fact the said" twenty one persons 
"had not resided within the. State of Delaware one year at least, but 
heretofore Hved and now continue to live in the State of Pennsyl- 
vania." 

Under the demùrrer the counSel for the défendants contend in sub- 
stance, first, that "the ofïence çharged in the said indictment is a felony 
under the statutes of the United States, and such being the case the 
said indictment is fatally defective in not charging that the oiïence was 
committed 'feloniously' "; and, secondly, that the indictment does not 
sufEciently or in substance charge any ofïence against the fédéral 
statutes. The fîrst contention clearly cannot be sustained. It is well 
settled that a conspiracy, having for its object the commission of a 
misdemeanor or felony, is only a misdemeanor, unless it be declared 
by statute a felony, and further, that a conspiracy to commit a mis- 
demeanor only is not merged in the misdemeanor when committed. 
The décisions are not harmonious on the question whether, in the ab- 
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sence of a statute, a conspiracy to commit a felony is in ail cases 
merged in the consummated felony. Nor is it necessary for the pur- 
poses of this case to décide or discuss this point. Even if it be as- 
sumed that the indictment properly charges a conspiracy to commit an 
ofïence under section 5425 [U. S. Comp. St. 1901, p. 3669], and that 
the ofïences enumerated in that section are ail félonies, the fact re- 
mains that the indictment does net charge the consummation of any 
felony thereunder ; for it does not allège that any certifîcates of citi- 
zenship were obtained, accepted or received by the défendants or any 
of them, or by the twenty one persons, or any of them. The de- 
murrer, therefore, cannot be sustained on the ground that the indict- 
ment does not contain the word "felonious" or "feloniously" in connec- 
tion with the allégation of the commission by the défendants of acts 
alleged to be unlawful. 

The further question is presented, whether the indictment charges 
against the défendants any offence against the United States. It is 
true that the défendants are charged with conspiring to commit or 
cause to be committed what is termed in the indictment an ofïence 
against the United States under section 5425 [U. S. Comp. St. 1901, 
p. 3669]. It is essential to the validity of the indictment that it should 
disclose upon its face the ofïence which is the object of the conspiracy. 
Section 5425 so far as it is pertinent to this case, provides that "every 
person who * * * obtains, accepts, or receives any certificate of 
citizenship known to such person to hâve been procured * * * by 
means of any false statement made with intent to procure, or aid in 
procuring, the issue of such certificate * * * shall be imprisoned," 
&c. The penalties of the statute are directed against any person who 
obtains, accepts or receives any certificate of citizenship with the 
scienter therein specified. The indictment does not allège that the 
object of the conspiracy was that the défendants, or any of them, 
should obtain, accept or receive any certificate or certifîcates of citizen- 
ship for themselves. It charges that the object of the conspiracy was 
that, by the conspiring and inducement of the défendants and Peto- 
îicchio, the twenty one persons should obtain, accept and receive for 
themselves certifîcates of citizenship "by means of certain false state- 
ments, made with intent to procure the issuance of said certifîcates of 
citizenship." Neither the twenty one persons or any of them are de- 
fendants to this indictment, nor is any criminality under section 5425, 
actual or meditated, charged against them. That section, in providing 
that criminality thereunder shall attach to any person who obtains, 
accepts or receives a certificate of citizenship "known to such person 
to hâve been procured * * * ^y means of any false statement 
made with intent to procure, or aid in procuring, the issue of such 
certificate" requires for the commission of the crime that the person 
who obtains, accepts or receives the certificate shall be the person who 
has knowledge of the falsity of the statement or statements made for 
the purpose and as the means of procuring or aiding in the procurance 
of the certificate. Therefore, an indictment charging a conspiracy 
to commit an ofïence against the United States by a violation of 
the provisions of section 5425 in question must allège, as one of the 
essential ingrédients of the intended ofïence constituting the object of 



902 118 FEDERAL REPORTER. 

the consçiraçy, that the persons, who should obtain, accept or receive 
Gertijficat^a qi citizenship, should do so with knowledge on their part 
thât, tîieyi had been procured by.means of false statements made with 
intent to procure or to aid in prpcuring the issue of such certificates. 
There is, Ijowever, no such averment in the indictment. It is true 
that it is aîleged that by the "conspiring and inducement" of the de- 
fendants and PetoHcchio, the twenty pne persons "should obtain, ac- 
cept; and receive" certificates of citizenghip for themselves "by means 
of certain false statements made with intent to procure the issuance 
of said certificates of citizenship to them." But in the connection in 
which this allégation is made it does not appear what such false state- 
ments were to be, nor by whom they were to be made. On an ex- 
amination of the indictment as a whole it is fairly to be inferred that 
such false statements were those made by Petolicchio. It is the false 
statements of Petolicchio alone which are alleged to hâve been made 
"to efïeqt the object of the said conspiracy" and "which said false 
stateijjients ; were then and there well known by" the défendants and 
Petolicchio "to be false." 

But, further, the indictment not only omits to state the nationality 
of the twenty one persons, but fails to aver that they were ahens. 
Section 5425 [U. S. Comp. St. 1901, p. 3669] must be considered in 
connection with title XXX of the revised statutes of the United 
States [Ij. S. Comp. St. 1901, pp. ;329-i334] dealing with the natural- 
ization of aliens. No court in this country has any authority or juris- 
diction to naturalize persons other than ahens; and the provisions 
of section; 5435 in question hâve référence solely to offences committed 
with respect to proceedings for the naturalization of aliens. The omis- 
sion of a proper averment on this subject renders the indictment fatally 
defeçtive. 

In vi?w of the foregoing considérations the indictment cannot be 
sustained as charging a conspiracy to commit or cause to be commit- 
ted an ofïence against the United States under section 5425. 

In Williams v. U. S., 168 U. S. 382, 18 Sup. Ct. 92, 42 h. Ed. 509, 
the court had; under considération the sufRciency of an indictment on 
the margin of which was endorsed a référence to certain statutes 
which, however, were not mentioned in the body of the indictment. 
The court held that the indictment could not be sustained under the 
statutes referred to in its margin; but that the indictment properly 
charged atr ofifçnce against the United States covered by a statute not 
referred to in the indictment. Mr. Justice Harlan delivering the opin- 
ion of the court said : 

; "It Is said that thèse in.dlctments were not returned under that statute, 
and that the above indorsement on the margin of each Indictment shows 
that the bistrlèt Attorney of the United States proceeded under other stat- 
utes that did' not cover the case of extortlon committed by a Chinese in- 
spector under coior of hls office. It la 'whoUy Immaterlal what statute was 
in the mipi ;0f the District Attorney when he drew the indictment, if the 
charges m^ide; are embraced by some statute in force. The indorsement on 
the margîïl Of tliè Indictment constitutes no part of the Indictment and does 
not add to or weaken the légal force of Its averments. Wë must look to the 
indictment Itsèlf, and If it pifoperly charges an offence under the laws of the 
United States, that Is sufBeient to sustain it, although the représentative of 
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the United States may bave supposed tbat the offence charged -was covered 
by a différent statiite." 

A distinction between the présent case and that of Williams v. U. S. 
is that the statute, the violation of which is alleged as the object of 
the conspiracy, is expressly referred to not only in the inaorsement on 
the indictment, but in the body of the indictment ; while in Williams 
V. U. S. the only référence made to the statutes under v.'hich it was 
claimed the indictment could be supported was merely by way of in- 
dorsement on its marg-in. If it be assumed, — a point not intended now 
to be decided, — that the above distinction between the two cases is 
without substance, the question arises whether the indictment before 
this court properly or sufficiently charges any offence against the Unit- 
ed States. It certainly does not charge a conspiracy to commit an 
offence under section 5392 [U. S. Comp. St. 1901, p. 3653], relatingto 
perjury, for there is no allégation in the indictment that the false state- 
ments were sworn or affirmed to. Nor does it charge a conspiracy to 
commit an offence under section 5395 [U. S. Comp. St. 1901, p. 3654], 
which provides that "in ail cases where any oath or affîdavit is made 
or taken under or by virtue of any law relating to the naturalization of 
aliens, or in any proceedings under such laws, any person taking or 
making such oath or affidavit who knowingly swears falsely, shall be 
punished," &c. For, as before stated, the indictment does not aver 
that the false statements were under oath or by affidavit, nor that 
the twenty one persons were aliens. Much stress was laid by the Dis- 
trict Attorney on section 5427 [U. S. Comp. St. 1901, p. 3670], which 
is as follows: 

"Every person wbo knowingly and Intentionally aids or abets any person 
in the commission of any felony denounced in the three preceding sections, 
or attempts to do any act tberein made felony, or counsels, advises or pro- 
cures, or attempts to procure, the commission thereof, shall be punished in 
the same manner and to the same estent as the principal party." 

But the indictment does not charge that the défendants knowingly 
and intentionally aided or abetted the twenty one persons, or any of 
them, in the commission of the offence of obtaining, accepting or re- 
ceiving certificates of citizenship with the scienter specified in section 
5425 [U. S. Comp. St. 1901, p. 3669]. Nor does it allège the com- 
mission of that ofïence. Nor does the indictment allège that the de- 
fendants, or any of them, knowingly and intentionally attempted to do 
any act denounced in section 5425 or that they, or any of them, coun- 
seled, advised or procured, or attempted to procure the commission of 
such offence. Nor does the indictment charge a conspiracy to violate 
section 5427 [U. S. Comp. St. 1901, p. 3670]. It charges the défend- 
ants with conspiracy to commit what is termed an offence under sec- 
tion 5425 and not with the violation of section 5427. The défendants 
are charged with conspiracy under section 5440 [U. S. Comp. St. 
igoi, p. 3676], as amended, the punishment for which is substantially 
différent from that provided for a violation of section 5427. The au- 
thorities cited by the District Attorney, and which hâve been carefully 
examined by the court, doubtless enunciate sound principles of law, 
but are wholly inapplicable to the décision of the présent case. I am 
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nôt:aware of any statute of the United States wtiich can support the 
indictment as it has been framed. 

It 'may further be added that the défendants hâve a constitutional 
right "ta be informed of the nature and cause of the accusation." In 
EvanS; V, U, S., 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830, Mr. 
Justice Brown, in deliverîng the opinion of the court, said: 

"Whlle tj^e rules of crlminal pleadlng require tliat the aceused shall be 
fuUy apprised of the charge made against him, it should, after ail, be borne 
in mfhd tnat the Db.1ect df crlminal proceedlngs is to convict the gullty, 
as well aô'slïleld the iniiotient, and no impracticable standards of particu- 
larlty should be set up. whereby the government may be entrapped into 
making allégations ■Whleh It would be impossible to prove." 

But in the same case Mr. Justice Brown further said: 

"The crjlne must be chargea with précision and certainty, and every In- 
grédient of -which }t Is composed mnst be àccurately and clearly alleged. 
• • * ETén In the cases of misdemeanors, the indictment must be free 
froEQ ail ambiguity, and leave no doubt in the minds of the aceused and 
the court of the exact offlèncé Intended to be charged, not only that the 
former m'ày know what he Is called upon to meet, but that, upon a plea 
oî former aéQUIttal or conviction, the record may show with accuracy the 
exact offende-to which the plea relates." 

The indictment hère, if it can be supposed to charge any ofïence, 
wholly fails to meet the requirements recognized as essential by the 
Suprême Court of the United States. It does not impart to the de- 
fendants the information which they hâve a constitutional .right to 
receive frotii the government before being placed on their trial. 

The detnurrer is, therefore, sustained on the ground that the indict- 
ment does not sufficiently or in substance charge any ofifence against 
thfi laws of the United States. 



In re WATERLOO ORGAN GO. 

(District Court, W. D. New York. November 6, 1902.) 

No. 1,073. 

1. Bankhuptcy Courts — Propkrty Subject to Jdhisdiction — Adverse 
Claims; 

A mortgage on property owned and thereafter acquired by a corpora- 
tion provided that the mortgagee might enter Into possession in case of 
default m the tayments of principal or interest for 60 days. Thereafter 
the mortgàgor was adjudged a bankrupt, and on the same day, but prier 
In tlme thereto, the mortgàgor surrendered to the mortgagee possession 
of the property, incluijing that acquired after the exécution of the mort- 
gage, though there had been no eO-days default in the payments of prin- 
cipal or Interest. Ueld, that the mortgagee was not such an adverse 
claimant to thé property as would bar jurisdiction of the fédéral court to 
détermine the validity of Its claim. 

3. Same— Sale of Mortgagbd Property— Thansfer of Liens. 

A référée in bankruptey may direct the manner of sale of property of 
a bankrupt estate free from liens and Ihcumbrances, preserving and trans- 
f erring bonà flde liens thereon to the proceeds of the sale. 

8. Same— BiD Bï LtEKHOLDEB— Paymbnt. 

A reaponsible bank held a mortgage on certain property as trustée of 
the bondholders of the mortgàgor. The mortgage covered not only prop- 

1f 2. See Bankruptey, vol. 6, Cent. Dig. § 365. 
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erty owned at the time of its exécution, but also subsequently acqulred 
property. On the bankraptcy of the môrtgagor, the amount of the prop- 
erty In existence at the date of the mortgage, and conceded to be subject 
to its lien, was determined by the référée, who, without determining the 
validity of the lien of the mortgage on the after-acquired property, di- 
rected that the whole of it should be sold free of Incumbrances, and the 
liens transferred to the proceeds of the sale. Held that, in case the 
mortgagee purchased the property at the sale, It should be permitted to 
pay therefor by presenting receipts from the bondholders to the estent 
of the conceded lien, and by givlng an approved undertaliing in the 
amount of the undetermined lien, whereby it should agrée to pay to the 
trustée such amount as should be determined to be value of the prop- 
erty subsequently found not to be subject to the lien, or, on the mort- 
gagee's qualifying as a depositary of bankraptcy funds, it might pay 
such amount in cash to the trustée in banlcruptcy, who should thereupon 
make a deposit of the same with the mortgagee. 

Hammond & Hammond, for petitioner. 

Frederick L. Manning (James L. Quackenbush, of counsel), for 
trustée. 

George E. Zartman, in pro. per. 

HAZEL, District Judge. This is a review of an order of Charles 
A. Hawley, référée, directing a sale of certain property of the bank- 
rupt, free from the liens of two mortgages upon the same given to 
the First National Bank of Waterloo as trustée for the bondholders 
of the bankrupt. The mortgages were executed December i, 1894, 
and January 21, 1899, respectively. The bank, as mortgagee, after 
the pétition in bankniptcy was fîled, and before adjudication, took pos- 
session of certain personal property acquired subséquent to the exécu- 
tion of the second mortgage. Has the bank such an adverse claim 
of title as will preclude this court from asserting jurisdiction and mak- 
ing the order under review ? I hâve examined the cases to which my 
attention has been called, and conchide that the national bank has no 
such possession of the property as vested it with the title thereto, and 
need not be considered an adverse claimant. The case of Mueller v. 
Nugent, 184 U. S. i, 22 Sup. Ct. 269, 46 L. Ed. 405, is authority for 
the power of the bankruptcy court to ascertain whether any basis for 
an adverse claim actually existed at the time of fiHng creditor's péti- 
tion. The référée proceeded on the assumption that the asserted ad- 
verse claim of the bank was not well founded. In this conclusion I 
fully concur. The bank cannot be considered to hâve a higher in- 
terest in the property than that of a lienor. Sexton v. Breese, 135 
N. Y. 390, 32 N. E. 133. The proper construction to be given to the 
instruments executed and delivered by the bankrupt to the national 
bank in trust for the bondholders must be found in state authority. 
In New York Security & Trust Co. v. Saratoga Gas & Electric Light 
Co., 159 N. Y. 137, 53 N. E. 758, 45 L. R. A. 132, the court of appeals 
construed a mortgage like that under considération as follows : 

"The right of the môrtgagor to deal with the products and eamings is en- 
tirely Inconsistent with the existence of any lien upon future products or 
earnings. That the true construction of the instrument Is that although, in 
terms, it pnrports to include future earnings and products, it does not, as 
against gênerai creditors, operate as a lien upon such earnings until actual 
entry and possession under the mortgage by the mortgagee, and cannot hâve 
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any;Çptroaptlye op^atipiii slnce It would then deprlve the unsecurod créditer 
pf,ïJïefund,upoii tlie faltli pf which he may hâve given crédit to the mortgagor 
durins; the time wièn ti»e latter was permitted to deal with it as his own." 

It foUows that under the instrument in question the mortgagee 
acquired no higher interest than a lien, ; In the case at bar the pos- 
session of the property covered by both mortgages and the after- 
acquired property was Surrendered by the bankrupt on the day of 
adjudication, and prior thereto in time. The surrender is deemed to 
be justified by a clause in, the mortgages which allows the mortgagee 
to enter into possession in case of default in the payments of principal 
or iiitefést for a period of 60 days. That period had not then expired. 
DoubtleSs ôther questions regarding the validity and invalidity of the 
provision allowing the mortgagee to enter, contained in the latter 
mortgage (which includes subsequently acquired personal property), 
will be raised when the matter finally cornes before the référée for 
détermination. It sUfRces to détermine now that the exercise of such 
riglit of possession under the mortgage does not constitute the na- 
tional bank, mortgagee, such an adverse claimant as tO bar the juris- 
diction of this court to détermine the validity of its claims. 

It is in the province oi the référée to direct the manner of sale free 
and clear of incumbrancés, and he may préserve and transfer bona fîde 
liens to the fund arising from the same. Trust Co. v. Benbow, 3 Am. 
Bankr. R. 9, 96 Fed. 514; In re Cobb, 3 Am. Bankr. R. 129, 96 Fed. 
821; In re Eittelkow, i Am. Bankr. R. 472, 92 Fed. 901; In re 
Matthews, 6 Am. Banikir. R. 96, 109 Fed. 603; In re Kellogg, 7 Am. 
Bankr. R. 623, 113 Fed. 120. 

The référée directs that the liens of the two mortgages or deeds of 
trust shall attach to the proceeds to the extent of their respective liens. 
He has adjudged the value of the property concededly subject to this 
lien of the mortgages, and acquired prior to their exécution, to be two- 
fifths of the value of the entire property described therein. The value 
of the property purported to be embraced in the second mortgage, 
which was acquired after delivery of the mortgage to the bank, is 
adjudged to be three-fifths of the entire value of the properties de- 
scribed in both mortgages, and therefore it is directed by the référée 
that threé-fifths of the proceeds shall stand in its place. The propor- 
tion of values as found by the référée is assented to by the bank. It 
is further directed by the order of sale that two-fifths of the proceeds 
of sale of the entire properties shall be distributed pro rata to the bond- 
holders who are secured by the mortgages, which shall be established 
as valid liens. The référée then directs that the remaining three-fifths 
of the proceeds shall be spedially deposited and kept until the extent of 
the lien created by the later mortgage, and the rights of the trustée in 
bankruptcy to such proceeds, shall be legally determined. The order 
finally provides that, if thé national bank shall purchase the property 
as trustée foi" bondholders, it shall pay in cash three-fifths of the entire 
proçeed^jiPfthe sale; as to the balance, the bank shall deliver to the 
trustée receipts, signedi by the owners of bonds, for their pro rata 
share of two-fifths of the purchase price. In other words, the bank, 
in casé, ;|tf elects to purchase the batlkrupt's property to protect its 
liens, ispot, permitted to apply on the purchase price the value of the 
subsequently acquired personal property upon which it claims a lien, 
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on the theory that the pretended lien thereon is void as against gên- 
erai creditors. As to such proportionate value the bank is required 
to pay in cash; the proceeds, however, to stand in place of that 
portion of the property sold, The mortgagee contends that the man- 
ner of sale directed by the référée is prejudicial to its lien, and tends 
to sacrifice the rights of the bondholders in the bankruptcy estate. 
The appraised value of the property is in the neighborhood of $40,000, 
and on the argument of this review the trustée intimated that an in- 
tending purchaser would bid on the sale approximately the appraised 
value. The trustée is required to diligently discharge his trust, and 
to energetically conserve the assets of the bankrupt for the benefît 
of the creditors. Accordingly I deem it best that the sale of the bank- 
rupt property described in the pétition shall be made under the direc- 
tion of the bankruptcy court. The proportionate value of the aîter- 
acquired property, as adjudged by the référée, is not controverted. In 
fact, as has been already said, it is assented to by the bank. Undoubt- 
edly the interest of the bank as trustée requires that it shall bid at the 
sale to protect its claim. Shall the bank, in the event of its being the 
highest bidder at the sale, pay in cash the proportionate value of the 
Personal property acquired by the bankrupt after delivery of the sec- 
ond mortgage ? The financial responsibility of the bank is not ques- 
tioned. The validity of the lien of the bondholders is in dispute. 
Nevertheless the funds were loaned in good faith. Compliance with 
the order of sale as made by the référée would deprive the bank, if it 
bid in the property, of the use of the moneys paid to protect its ap- 
parent lien during the pendency of any litigation over the proceeds 
concerning the validity of the Uen of the second mortgage. The funds 
would remain on deposit in another bank until the controversy was 
ended. Then, if the lien of the bank was established, it would be paid 
back by order. On the other hand, if the bondholder's Hens under the 
second mortgage were held to be invalid, the référée would not apply 
the fund to the payment of such liens or bonds, but the fund would be 
paid to the gênerai creditors. It is undoubtedly the duty of the court 
to consider the interests of lienors as well as creditors of the bankrupt. 
I am unable to perceive that the interests of the creditors will be en- 
dangered or become in any manner jeopardized by requiring the na- 
tional bank to give an undertaking in the amount of three-fifths of the 
bonded indebtedness if it buys the property, and which shall be accept- 
ed by the trustée upon the sale for that amount, instead of requiring 
a cash payment of that amount, as provided by the order of saie. The 
undertaking shall be approved by the référée. It shall provide for 
payment to the trustée of such amount as shall be determined to be 
the value of the property which is not subject to the lien of the bank. 
Should, however, the bank qualify as depositary of bankruptcy funds, 
under section 61 of the act [U. S. Comp. St. 1901, p. 3446], it may 
pay the amount of its bid in the manner required by the order of sale 
hère reviewed, and the trustée in that event is directed to make spécial 
deposit of the same with the First National Bank of Waterloo. 

The order of sale is accordingly modified to conform hereto. Coun- 
sel for the trustée may prépare an order, submitting it for approval to 
counsel for the national bank. If no agreement as to its form is 
rcached, the court will settle the same. 
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' . In re MORTON. 

(Plstrlct Court, D. Massachusetts. December 9, 1902.) 
No. 1,559. 

i. Bankrtiptct— Trustée— Death—Appoiîîtmbkt op Stjccessob. 

Where ail of a bankrupt's ereditors who proved their elaims and were 
unprefeiTed had recelved 100 per cent., the appointment of a new trustée 
by them after the death of the former trustée will not be set aside ou 
the ground that the bankrupt had solicited their votes for the appoint- 
ment 

a. Same— Surplus— Prepbrrbd Cbeditors. 

Where a bankrupt's estate was sufflclent to pay the daims of ail un- 
preferred ereditors in full, and leave a surplus, ereditors wlio had re- 
celved an innocent préférence, and, on failure to surrender the same, 
had been refused participation in the bankrupt's assets, were entitled, 
as against the bankrupt, to share In such surplus. 

In Bankruptcy. 

Charles H. Wardwell, for trustée. 
Harry J. Jaquith, for ereditors. 

LrOWELL, District Judge. The trustée appointed in this case 
died, and a meeting of the ereditors was called to elect a new trustée. 
Ail the bankrupt's former ereditors who had proved their elaims and 
were unpreferred had received loo per cent. This must be taken to 
hâve been a payment in full, as no question was made regarding allow- 
ance of interest. There were assets remaining to be administered. 
The bankrapt had solicited some of thèse ereditors to- vote for one 
Lovett as trustée, and Lovett was chosen by the statutory majority. 
Objection was made to the confirmation of the trustée by Warren, a 
créditer whose claim had been expunged because he had received an 
innocent préférence, and by Parker, a creditor who had been paid in 
full. Parker no longer objects to the confirmation. The référée 
has found> in substance, that the bankrupt's solicitation was not by 
way of improper inducement ; and, after conférence with him, I find 
that he was satisfîed that Lovett will make a suitable trustée. Though 
the solicitation of votes by the bankrupt often leads the court to re- 
fuse to confirm an élection obtained by such votes, yet, in the case at 
bar, where no creditor whose claim had been allowed could hâve any 
real interest in the élection, and wher», in the absence of a choice by 
ereditors, the référée might hâve appointed, I am of opinion that the 
appointment of Mr. Lovett should not be disturbed. As to him, the 
order of the référée is alHrmed. 

A further question eoncerns the pétition of certain ereditors of the 
bankrupt whose elaims had been proved and fîled, and had been dis- 
allowed becattse of innocent préférences received by them. This 
court has to décide which is entitled to the surplus of the bankrupt's 
assets after paying his unpreferred . ereditors in full, — the bankrupt 
himself, or his preferred ereditors ; at least, those innocently preferred. 
The purpose of the bankrupt act is the equal and équitable distribution 
of the bankrupt's property among his ereditors, and the conséquent 

t2. See Bankruptcy, vol. 6, Cent. Dlg. § 49a 
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discharge of the bankrupt from his obligations. Tlie discharge fol- 
lows only upon the distribution, or upon a complète surrender for 
purposes of distribution. Where the créditer bas procured an un- 
equal distribution, — one unduly favorable to himself,— he is in some 
cases debarred from further distribution. This is because he bas in- 
jured other creditors by obtaining a préférence, not because he has 
injured the bankrupt himself. From the bankrupt he has obtained no 
more than the payment of his just debt. ''It is only against assignée 
in bankruptcy that [préférence] is possible." Low. Bankr. § 63. 
Especially is this true where the creditor has received that peculiar 
kind of préférence under the act of 1898 known as "an innocent 
préférence." In that case the preferred creditor intended no unequal 
distribution of his debtor's property. He learned that the distribution 
was unequal only after the payment was made. Under thèse circum- 
stances, the act of 1898 provides that his claim shall not be allowed 
unless he will surrender his préférence. As was stated in Pirie v. 
Trust Co., 182 U. S. 438, 447, 21 Sup. Ct. 906, 909, 45 L. Ed. 1171 : 

"His élection is between keeplng tlie préférence and surrenderlng it. That 
is the favor of the law to his Innocence, but, aiming to secure equality be- 
tween hlm and other creditors, can the law indulge farther? He may hâve 
been pald something,— maybe a greater percentage than other creditors can 
be. That is his advantage, and he may keep it. If paid a less percentage, 
he can obtaln as mueh as other creditors by surrenderlng the payment, and 
an equality of distribution of the assets of the bankrupt is assured. The efïect 
is équitable." 

From this it appears plainly that the limitations upon the right of 
the preferred creditor are established solely to "secure equality be- 
tween him and other creditors," not to secure to the bankrupt the 
right to retain any part of his property while obtaining a discharge 
from his obligations. It is not équitable that a creditor preferred to 
the extent of 25 per cent, should lose the 75 per cent, due him, while 
the bankrupt retains a part of his unexempt estate. In Ex parte 
Cooper, 10 Ch. App. 510, 511, Lord Justice James said, "The doctrine 
of fraudulent préférence is entirely for the purpose of distribution 
among the creditors generally, not for the benefit of any single credit- 
or." See Willmott.v. Celluloïd Co., 34 Ch. Div. 147, 150. If this be 
true of a fraudulent préférence, it cannot be held that the doctrine of 
innocent préférence is for the benefit of the bankrupt, and for the 
purpose of preventing a distribution of his property among ail his re- 
maining creditors. 

It may be urged that the preferred creditor has elected not to share 
in the distribution in bankruptcy, and that, having made his choice, he 
must abide by it. He must do> so, indeed, as against the unpreferred 
creditors. He must not, by retaining his prefereijce, speculate upon 
the chance that the unpreferred creditors may obtain from the estate 
in bankruptcy as great a percentage as he has obtained from his préf- 
érence, and, if this happens, share with them in the surplus. Having 
elected to keep his préférence, and not to compete with them, he can- 
not change his mind to their préjudice. There is no reason why he 
should not change his mind at any time so as to compete with the 
bankrupt. The bankrupt's property belongs to his creditors, not to 
himself. Again, the élection of the preferred creditor to retain his 
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préférence need not be deemed a waiver of his right to share in the 
bankrupt's estate, but only a waiver of his right to share therein with 
thé unpreferred creditors. 

Thé petitioners in this case are creditors of the bankrupt. They 
seek to hâve their daims allovi^ed to share in his estate. Who ob- 
jects to the allowance ? Not any creditor, but only the bankrupt. 
The bankrupt, hovfever, cannot raise the objection that the creditor, 
lil<e those hère, has been preferred. The objection is for the creditors, 
or for the trustée, their représentative. A creditor who has been paid 
is no longer a creditor for the purpose of objecting to the claims of 
others. Let us suppose that an insolvent pays lo per cent, on ail his 
debts but one, goes into bankruptcy, and that the remaining creditor 
is paid out of the estate. Can any one — the bankrupt, the trustée, 
or the creditor who has been paid in full — object to proofs thereafter 
offered by the creditors originally preferred? If the claims hère in 
question were originally offered for allowance within the year, after 
payment in full of ail unpreferred claims, their allowance could not be 
successftilly resisted, for there would be no one entitled to object. 
That a claim Hke this was duly offered and allowed, and afterwards ex- 
punged, cannot affect the resuit; otherwise the rights of preferred 
creditors would dépend upon the time taken in winding up the estate, 
— a distinction without a material différence. The act does not pro- 
vide that claims must be allowed within a year after adjudication, but 
that witliin a year they shall be proved. Thèse claims hâve been so 
proved, \vithin the letter of the law. It is a better answer to the argu- 
ment, hôwever, to treat the expunging, not as a disallowance, but, in 
the improbable event of the payment of unpreferred claims in full, as 
a mère postponement of the rights of preferred creditors. That the 
petitioners are justly entitled to this money is plain. Perhaps they 
could obtain it by proceedings in a court of equity, but I believe the 
équitable powers of a court of bankruptcy are large enough to give 
them their remedy. 

No case directly in point has been cited by counsel or found by the 
court. A surplus, after payment in full of ail unpreferred creditors, 
is so rare in bankruptcy that we cannot expect nruch authority con- 
cerning its proper disposition. No case has been found in which there 
was controversy between the preferred creditors and the bankrupt. 
The language of several decided cases, however, illustrâtes the prin- 
ciples heretofore stated. Thus, in Re Ft. Wayne Electric Corp., 39 
C. C. A. 582, 99 Fed. 403, the circuit court of appeals for the Seventh 
circuit said the préférence — 

"Was received, to be sure, Innocently, and without knowledge of that intent, 
but the payment non^ the less worked a préférence. It gave to the appel- 
lant an ufadue advantage over other creditors, and whlle the act will not 
permît a recovery by the trustée of the payment, because it was received In- 
nocently, it none the less remains that the meaning of the act Is that, if the 
appellant seek fm-ther payment out of the estate of the bankrupt, he shall 
share equaUy with other creditbrs with respect to his clalm." 

In the case at bar, ail unpreferred creditors hâve been fully paid, and 
there is no question of the petitioners sharing anything with them. 
In Re Fixen, 42 C. C, A. 354, 102 Fed. 295, 297, 50 L. R. A. 605, the 
circuit court of appeals for the Ninth circuit said : 
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"In this vlew of the scope and purposes of the act, It certaSnly cannot be 
considered inéquitable to require one wbo has recelved an undue portion of 
the estate, no matter if innocent, to surrender that advantage before partici- 
pating in further distributions of the estate with those wlio hâve not recelved 
any such préférence." 

Hère the petitioners do not seek to participate in a distribution of 
the estate with unpreferred creditors, but only to obtain payment of 
their just claims as against the bankrupt. 

In the case at bar, it has been suggested that the property in ques- 
tion is claimed, not by the bankrupt himself, but by his trustée under 
a later bankruptcy. The second trustée, however, has not appeared 
to claim the fund, and may not be able to hold it against other préf- 
érences. At any rate, he can hâve no right to take property included 
in the first bankruptcy until the debts due under the first bankruptcy, 
and released by it, are paid in full. 

The order of the référée is modified. Creditors who proved their 
claims within a year after adjudication, and whose claims were ex- 
punged by reason of their having received an innocent préférence, may 
présent their claims again for allowance, and, if no other objection to 
the claims is sustained, they may be allowed and paid after the pay- 
ment in full of ail unpreferred creditors. AU questions of the rights 
of such preferred creditors inter sese are left to the référée for his 
farther considération. What would be the rights of creditors not 
"innocent" need not now be discussed; 
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(Circuit Ctourt, D. Kansas, First Division. December 10, 1902.) 

1. Fedbbal Courts— Removal of Causks— Joinder of Défendants — Sever- 

ANCE. 

PlaintIfC sued two défendants on a joint and several liability, one re- 
sidlng in the same state, and the other a nonresident. No process was 
served on the résident défendant, and, the cause belng called for trial, 
the nonresident défendant appeared, and moved that plaintiff be required 
to elect whether she would dismiss as to the résident défendant or con- 
tinue the cause for service. She declined to do either, but requested that 
the cause proceed to trial as to the nonresident défendant; whereupon 
such défendant presented its pétition and bond for removal to the fédéral 
court. Held, that plaintifif's élection to proceed to trial against the non- 
resident défendant alone operated as a severance of the controversy, and 
entitled the nonresident défendant to remove the cause. 

On Motion to Remand. 

Whitelaw & Taggart, for plaintilï. 

Pratt, Dana & Black, for défendant railroad company. 

HOOK. District Judge. This action was instituted by the plaintiff 
m the court of common pleas of Wyandotte county, Kan., to recover 
damages for the death of her husband, alleged to hâve been caused by 

If 1. Scparable controversy as ground for removal of cause to fédéral court, 
see notes to Robbins v. BUenbogen, 18 G. C. A. 86; Mecke v. Minerai Go., 35 
O. C. A. 155. 
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the négligence of the St, Louis & San Francisco Railroad Company 
and the Kansas City, Ft. Scott & Memphis Railway Company. The 
plaintiflf is a citizen of Kansas, the San Francisco Company is a citizen 
of Missouri, and the Memphis Company is a citizen of the same state 
as the plaintiff. The last-mentioned Company has never been served 
with sumnions, nor has it voluntarily submitted itself to the jurisdic- 
tion of the court. în April of the présent year the San Francisco 
Company, claiming that there existed a separable controversy between 
it and the plaintifif, removed the cause to this court ; but its contention 
in that respect was not upheld, and a motion to remand was sustained. 
The issues between the plaintifï and thé San Francisco Company hav- 
ing been joined, the case was reached on the trial docket of the state 
court on; October 2, 1902. When the case was called the plaintiff 
announced herself ready for trial. The défendant San Francisco Com- 
pany requested the court to require her to make some announcement 
as to its codefendant, over whom no jurisdiction had been acquired; 
but she refused to indicate her purpose, and declined to say whether 
shé intended to dismiss or continue the cause as to the absent défend- 
ant^ and she again demanded that the cause proceed to trial against 
the Company which was before the court. Thereupon that company 
tendered its second pétition and bond for removal. On the foUowing 
day the plaintifï, having obtained leave of the state court, reduced the 
amount of damages claimed to $2,000, and the court thereupon de- 
nied a removal, and ruled that the trial should proceed. In its péti- 
tion for removal the railroad company claims that the plaintifï's action, 
which was theretofore joint, became several by reason of her conduct 
when it was called for trial, in that she thereby elected to pursue the 
défendants separately; also that its absent codefendant was fraud- 
ulently and improperly made a party défendant for the sole purpose of 
preventing a removal of the cause froih the state court. The réduction 
of the amount in controversy below the jurisdictional requirement 
after the fihng of the pétition and bond for removal may be dismissed 
from considération. If the cause was subject to removal the jurisdic- 
tion of the state court ceased upon the présentation of the pétition and 
a sufïïcient bond, and the subséquent amendment of the pleadings 
could not serve to restore it. No criticism of the bond is ofïered hère, 
and the journal of the state court recites that it is sufficient. The 
duty to consider and détermine the sufificiency of the pétition for re- 
moval and the grounds set forth therein in connection with the other 
parts of the record is cast upon this court, and cannot be evaded. 

The plaintiff's cause of action against the two railroad companies 
is in its nature joint or several, according to her élection. She could 
sue them separately or she could sue therri jointly, and the défendants 
hâve no voice in the exercise of her option. The particular form of 
plaintiff's proceedings, whether joint or several, is not controlled by 
the character of her cause of action, but it rests wholly in her élection. 
And having once made her choice of one form of action she is not pre- 
cluded from abandoning it and resorting to the other at any appropriate 
stage of her case; The plaintiff, having a cause of action against the 
two railroad companies that was joint and several, elected to sue them 
jointly, and it may be conceded, so far as concerns the question under 
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considération, tliat her course in that respect marked the character of 
ber suit down to the time it was called for trial in the state court. 
The Memphis Company had never been brought into court, though 
the suit had been pending for months. No jurisdiction over it had 
been acquired. While plaintiff at first endeavored to maintain an ac- 
tion against the défendants jointly, such effort was insufficient to 
suspend the running of the statute of limitations in favor of the 
Memphis Company, and futile for the accomplishment of a lis pendens. 
Gen. St. Kan. 1901, §§ 4448, 4515. While in this condition the cause 
was regularly called from the trial docket, and instead of preserving 
the joint character of her action by continuing it for service upon the 
absent party the plaintiff elected to proceed against the défendant in 
court and demanded an immédiate trial. Ail of the features of such a 
trial and of its resulting judgment would be those pertaining to a sepa- 
rate and several liability of the San Francisco Company. At common 
law, where two or more défendants were jointly charged, the rule re- 
quired a disposition of the action as to ail of them at the same time. 
Barbour v. White, 37 111. 165. And it has been suggested that pro- 
ceeding to trial against one défendant without attempting to summon 
the others virtually operated as a nonsuit. Flinn v. Barlow, 16 111. 
39. FoUowing the early New York Code, this rule has been changed 
by the civil practice acts of many of the states. In Kansas the pro- 
vision which is typical of the modem practice which has supplanted 
the common-law rule is that "in an action against several défendants 
the court may in its discrétion render judgment against one or more 
of them, leaving the action to proceed against the others whenever a 
several judgment may be proper." Gen. St. Kan. 1901, § 4845. It 
will be observed from the language of this excerpt that a judgment 
rendered in conformity with its terms is, in substance and eflfect, a 
several one ; and the test whether such a judgment is proper is wheth- 
er a separate action could hâve been maintained by the plaintifï. Van 
Ness v. Corkins, 12 Wis. 186; Parker v. Jackson, 16 Barb. 33. 

In the case in hand the plaintifï abandoned her right to a joint judg- 
ment by demanding a trial as to one défendant in the absence of serv- 
ice upon the other. The course of trial and the character of the ver- 
dict and judgment in a joint action render any other conclusion im- 
possible. In Mitchell v. Milbank, 6 Term R. 199, the three défend- 
ants who were sued jointly in trespass suffered default, and the plain- 
tiff prosecuted three separate writs of inquiry for the ascertainment 
of his damages, resulting in the assessment of différent amounts. 
Concerning this Lord Kenyon, C. J., said : "The plaintiff's proceed- 
ings are Certainly irregular; he has executed three writs of inquiry 
where one would hâve been sufficient. And if he had entered up final 
judgment for the several damages in thèse interlocutory judgments 
it would hâve been erroneous." And the rule which has generally 
obtained since that time is that in an action of tort against several de- 
fendants jointly the jury cannot assess damages severally against 
them. If they are to be held jointly in a joint action there must be 
a single verdict against ail who are responsible, followed by a judg- 
ment for a single sum. Sedg. Dam. (8th Ed.) § 431 ; Cooley, Torts 
(2d Ed.) 157; Berry v. Fletcher, i Dill. 67, Fed. Cas. No. 1,357; 
118 F.— 58 
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RailfQs^d Ço. v. South, 43 111. 176, 92 Am. Dec. 103; Smith v. Wunder- 
lich, 70 II). 437; Bohun v. Taylor, 6 Cow. 313; HoUey v. Mix, 3 
Wend. 350, 20 Am. Dec. 702. 

Even if the plaintif! subsequently persisted in her pursuit of the 
Memphis Company, and the court finally succeeded in acquiring juris- 
dictipn, the ultimate resuit would be separate trials béfore separate 
juries under diverse conditions; separate verdicts, resulting in sepa- 
rate judgments; and, though the défendants may be alleged to be in 
equal wxong, that the verdicts and judgments should happen to be for 
equal ampunts would certainly be an unexpected and fortuitous resuit. 

I amaware that the suprême court has held in many cases that for 
ail the purposes of a suit the cause of action is "whatever the plaintifï 
déclares itto be in his pleadings" ; but the words so employed should 
be read in the light of the facts which were then presented for con- 
sidération.. In those cases no subséquent condition arose outside of 
the pleadiqgs which might fairly be said to operate as a voluntary 
abandonment by the plaintifï of the character of his action as first 
formally deçlared. There are also cases in which it is held that, where 
the défendant whose présence prevents a removal from a state court 
to a circuit court of the United States sufifers a default, such condition 
does not give rise to a right of removal in the remaining défendant. 
And there are also cases in which the right to remove is denied when 
at the trial the court renders a judgment of dismissal against the dé- 
fendant, whose présence is incompatible with fédéral jurisdiction. 
But, in neither of thèse classes of cases is the resuit due to the volun- 
tary action of the plaintifif whose élection controls the course and na- 
ture of the suit. The action of a court in dismissing a défendant at 
the trial is in invitum, and is not the voluntary act of the complaining 
party. Nor is he responsible for a default suflfered by a défendant 
whom he Jias sued jointly with others upon a joint : cause of action. 
But it is Glear that, should such a défendant be dropped out of the suit 
by the voluntary action : of the plaintifï. the question of the right of 
removal is then determinable by the status of the parties who remain. 
Powers v. Railroad Co., 169 U. S., 92, 18 Sup. Ct. 264, 42 L. Ed. 673. 
It is butjfi step further, and it seems a logical one, that if a plaintifï 
voluntariîy: abandons the joint character of his proceedings, and elects 
to pursue the only défendant who has been drawn within the jurisdic- 
tion of the court upon a liability which is either joint or several, at his 
élection, Ihere arises at the moment of the élection such a change in 
the structure of the controyersy as confines the inquiry to the citizen- 
ship of the parties then before the court. The case of Guarantee Co. 
of North Ainerica v. Mechanics' Savings Bank & Trust Co., 80 Fed. 
766j 26 C,;C, A. 146, :is instructive in this connection. In that case 
the représentative ofthe trust company brought a suit against the 
administràlpr of a deceased tdler and the guarantee company as 
surety upoi? tjae officiai bond of such teller, alleging certain defaults 
of the latter constituting a breach of tlie bond. The teller's bond was 
joint and several in its form and légal efifect. As originally brought, 
the suit was against the administrator and the guarantee company 
jointly. The défendant guarantee company, which was an alien cor- 
ppra^on, filed its pétition and bond for removal to the circuit court 
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of the United States, but its codefendant, the administrator of the 
deceased teller, did not join therein. After the filing of the transcript 
in the fédéral court, the cause was there tried so far as concerned the 
plaintifï and the guarantee company, a decree was rendered against 
the guarantee company (68 Fed. 459), and an appeal was taken there- 
from to the circuit court of appeals. The fîrst question for considéra- 
tion which arose on the appeal was one of jurisdiction, and it was 
whether there was a separable controversy between the plaintifï, a 
citizen of Tennessee, and the guarantee company, an alien corpora- 
tion, so as to justify a removal at the sole instance of the latter. The 
court, after reciting that the obHgation of the teller and his surety was 
joint and several, that the suit was for a joint liability, and the défend- 
ants could not control the form of the action in that respect, said : 

"Therefore it could not be removed as a separable controversy by the 
guarantee company, wben Scbarrlt (tbe teller) was its codefendant, against 
the objection of tbe plaintiff. Of course, the plaintitt could, if it chose, at 
any time dismiss Schardt's représentative from the suit, and make it a severat 
suit against the company. By mailing no objection to tbe removal, by 
malilng no motion to remand, and by proceeding to trial without protest, and 
taking a sépara te judgment against the guarantee company, we must bold 
that it consented to a severance of the joint action into two several actions,— 
one against Schardt. whicli seems to hâve remained in the state court or to 
bave been dismlssed, and the other against the guarantee company, of which 
the court below might properly take jurisdiction on the ground of diverse 
citizenship. Of course, consent cannot glve jurisdiction to the fédéral court 
over an action not cognizable therein; but wben it is cognizalile, as its form 
is joint or several, and a party bas tbe option to treat it as either, we think, 
in order to maintain the jurisdiction when it has been exercised without ob- 
jection from him, that he should be held to bave elected to treat the action 
as several as of the time when the removal was efl'ected." 

The conclusions which hâve been stated render it unnecessary to 
décide the other ground stated in the pétition for removal; that is 
to say, that the Memphis Company was fraudulently and improperly 
made a party défendant for the sole purpose of preventing a removal 
of the cause to this court. It may be said, however, that there are 
some grounds for the contention that the San Francisco Company is 
too late in the assertion of this cause for removal, for the reason that, 
if it is well founded, it existed when the fîrst attempt at removal was 
made, and -should hâve been urged at that time. 

The motion to remand is overruled. 



UNITED STATES v. ASSTA'. 

(Circuit Court E. D. New York. October 30, 1902.) 

1. Cuba — MiI;Itart OccuPATros — Sovbreignty — Crimes— Jurisdiction, 

The joint resolution by congress of April 20, 1898 [U. S. Comp. St. 
1901, p. 2790], after declaring that "the people of the island of Cuba 
are, and of right ought to be, free and independent," further states 
"that the United States hereby disclaims any disposition or Intention to 
exercise sovereignty, jurisdiction, or control over said island, except for 
the pacification thereof, and asserts its détermination, when that is ac- 
complished, to leave the government and control of the island to its 
people." After the Treaty of Paris, a military governor of the island 
was appointed by the secretary of war, and the military governor after- 



916 lis FEDERAL REPOKTiSK. 

ward» provlded for a civil govemment, with the varions departinents 
and courts. The act of June 6, 1900, amending Rev. St. § 5270 [U. S. 
Comp. St. 1901, p. 3591], provides for honoring réquisitions from the 
cblef executive officer in "control" of a "foreign country or territory" 
under thé "control" of the United States. Helâ, that Cîuba, under the 
milltary governor, was a foreign country, so that one committing a 
crime on a vessel reglstered at a Cuban port was not subject to trial 
therefor In the courts of the United States. 

Indictment for Manslaughter. 

The défendant was delivered to the United States consul at Haytl, who 
sent him to the United States court in Brooklyn for trial. At the close of 
the trial the defendant's counsel moved to dlsmiss the Indictment on the 
ground that the court had no jurisdiction of the offense disclosed by the 
évidence, which was committed on a vessel sailing under a registry issued 
by the military govemment establlshed by the United States in Cuba. The 
motion was opposed on the ground that the registry Issued by the military 
govemment In Cuba did not make the vessel a foreign vessel, but that such 
registry was really an American registry; that, although Cuba was foreign 
territory when référence is made to the territory of the United States as 
It existed previous to the war with Spain, still it was not a foreign country 
while in possession of the United States; and that, when Spain relinquished 
Cuba, the soverelgnty passed to the United States, and remained in them 
until it passed to the existing govemment of Cuba pursuant to the act of 
congress known as the "Platt Amendment," which flxed the tenus and con- 
ditions on which the Island should be released by the United States. And 
this distinction is indicated in section 5270 of the United States Kevised 
Statutes, as amended by the act of June 6, 1800 [U. S. Oomp. St. ISOl. p. 3591]. 

George H. Pettit, U. S. Atty. 
Joseph T. Ryan, for défendant. 

THOMAS, District Judge. The force of the language in the 
Neely Case (21 Sup. Ct. 302, 45 L. Ed. 448) to which attention has 
been called by the learned district attorney, is recognized, but the gên- 
erai analysis of that case enforces the conclusion reached in this mat- 
ter. The défendant is charged with manslaughter. The évidence 
shows that the alleged offense was committed on the steamship Palo- 
ma while at a port of Hayti. , The ship registered at Havana, was 
operated by persons residing at the port of New York, and had for 
many years run between such port, Havana, and other ports in the 
West Indies. At the time of the alleged offense the Palohia carried 
at her stern the American flag, under which, and upon the same stafï, 
was the fîag of Cuba. It does not appear at what précise date the 
registration was had at Havana, but it was during the year next pre- 
ceding the alleged oft'ense, and succeeded to a former and long-contin- 
ued registration at the port of New York. The master of the vessel 
was a citizen of the United States, the défendant is a citizen of Spain, 
and the deceased was, presumably, a subject of Russia. The question 
is whether the vessel upon which the alleged crime was committed was 
an extension of the territory of the United States or of a foreign 
nation, to wit, Cuba. 

The joint resolution passed by congress April 20, 1898 [U. S. 
Comp. St. 1901, p. 2790], after declaring that "the people of the 
island of Cuba are, and of right ought to be, free and independent," 
and that the govemment of tlie United States should demand that 
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the government of Spain relinquish its authority and government in 
the island, and that the président be directed and empowered to carry 
the resolution into efïect, further states: 

"That the United States hereby disclaims any disposition or Intention to 
exercise sovereignty, jurisdictlon or control over said island, except for the 
pacification thereof, and asserts its détermination, when that is accomplished, 
to leave the government and control of the island to its people." 

The successful issue of the war was followed by the Treaty of 
Paris in December, 1898. On December 13, 1898, thereafter, an 
order was issued by the secretary of war, pursuant to the direction of 
the président, stating that a division to be known as tlie "Division of 
Cuba," consisting of the geographical departments and provinces of 
tlie island of Cuba, with headquarters at Havana, was created and 
placed under the command of Maj. Gen. Brooke, who was required, 
in addition to his command of the troops in the division, to "exercise 
the authority of military governor of the island." On the ist of 
January, 1899, the sovereignty of Spain was formally relinquished, 
and Gen. Brooke entered upon the exercise of his duties as military 
governor. On January 11, 1899, "the military governor, 'in pursu- 
ance of the authority vested in him by the président of the United 
States, and in order to secure a better organization of the civil serv- 
ice in the Island of Cuba,' ordered that thereafter 'the civil govern- 
ment shall be administered by four departments, each under the 
charge of its appropriate secretary,' to be known, respectively, as 
the departments of state and government, of finance, of justice and 
public instruction, and of agriculture, commerce, industries, and pub- 
lic Works, each under the charge of a secretary. To thèse secreta- 
ries 'were transferred, by the ofBcers in charge of them, the varions 
bureaus of the Spanish civil government.' Subsequently, by order 
of the military governor, a suprême court for the island was created, 
with jurisdiction throughout Cuban territory, composed of a prés- 
ident or chief justice, six associate justices, one fiscal, two assistant 
fiscals, one secretary or chief clerk, two deputy clerks, and other 
subordinate employés, with administrative functions, as well as those 
of a court of justice in civil and criminal matters. By order of a 
later date, issued by the military governor, the jurisdiction of the 
ordinary courts of criminal jurisdiction was defined." On the I3th 
of June, 1900, Gen. VVood, the then military governor of Cuba, made 
his réquisition upon the président for the extradition of Neely un- 
der the act of congress passed June 6, 1900. Neely had been in 
charge of the collections and deposits of money of the department 
of po.sts of the city of Havana, and was charged with having em- 
bezzled funds that came into his custody as such officiai. The act 
of June 6, 1900, was an amendment of section 5270 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3591], which relates to the sur- 
render of persons upon réquisitions "of any fofeign government," 
and such amendment, among other things, provides "that whenever 
any foreign country or territory, or any part thereof, is occupied by 
or under the control of the United States, any person who shall 
violate, or who has violated, the criminal laws in force therein, by the 
commission of any of the following offenses [naming them]," where 
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such crimes were "committed on the high seas, on board a ship 
ownad by or in control of citizens or résidents of such foreign coun- 
try or territory, and not under the flag of the United States, or some 
othér gbvertiment," and "who shall départ or flee * * * to the 
United States or to any territory thereôf * * *" on "the written 
request or réquisition of the mihtary governor or other chief execu- 
tive ofificer in control of such foreign country or territory shall be 
returned and surrendered as hereinafter provided to such authorities 
for trial under the laws in force in the place where such offense was 
committed." The suprême court, in its considération of the case, 
stated: 

"So that the appllcability of the above act to the présent case— and this Is 
the first question to be examlned— dépends upon the inquiry whether, within 
its meaning, Cuba Is to be deemed a foreign country or territory." 

The learned justice writing the opinion, after stating the facts al- 
ready mentioned, continues : 

"The facts aboTe detailed malce It clear that within the meauiug of the 
act of June 6, 1900, Cuba is foreign territory, It cannot be regarded in any 
constitutional, légal, or international sensé a part of the territory of the 
United States. * • ♦ Cuba Is none the less foreign territory, witbiu the 
meaning of the a,ct of eongress, because it Is under a military governor ap- 
pointed by and representing the président In the work of assisting the in- 
habitants of that island to establish a government of their own, under 
whlch, as a free and Independent people, they may control thelr own alïairs 
wlthout Interférence by other nations." 

It was urged in behalf of the défendant in the Neely Case that he 
was entitled to the benefit of the provisions of the fédéral constitu- 
tion relating to the writ of habeas corpus, bills of attainder, ex post 
facto laws, trial by jury for crimes, and generally to the fundamental 
guaranties of life, liberty, and property embodied in that instrument. 
Respecting this Mr. Justice Harlan says, "The answer to this sug- 
gestion is that those provisions hâve no relation to crimes committed 
without the jurisdiction of the United States against the laws of a 
foreign country." This illustrâtes that Cuba was not subject to the 
fédéral constitution. It was adjudged (Neely v. Henkel, i8o U. S. 
109, 21 Sup. Ct. 302, 45 L,. Ed. 448) that, although the défendant 
was a citizen of the United States, he had committed a crime in a 
foreign country, and that he was amenable to the laws of such coun- 
try. 

Thus it appears that the Paloma, the ship upon which the offense 
in the action at bar was committed, was registered at a port of Cuba, 
which at the time was a foreign country, and removed from the ju- 
risdiction of the constitution of the United States, and that the de- 
fendant wàs amenable to the laws of Cuba, and the fédéral courts 
therefore hâve no jurisdiction of this offense. 
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McKAY V. HUDSON et al 

(Circuit Court, S. D. New York. October 1, 1902.) 

i, AccOTJXTiNG— Trust Relation-. 

Complainant supplied money to M. to invest in stock spéculation In 
M.'s name; eomplainant not to be known in the matter. M. bought and 
sold on margin tlirougti défendant brokers, having several accounts with 
tliem, ail in liis own name, but in some of which eomplainant was not 
Interested. Beld, that there was no trust relation between eomplainant 
and défendants, authorizing a suit by hlm against them for an account- 
ing. 

2. SaMB— PaUTTKS— CUSTODIANS OF JOINT FUNDS. 

Nor are défendants custodians of Joint f unds, so that they may be niade 
défendants as such in a suit against M. for an accounting, though eom- 
plainant may bave an Interest in what M. may receive from them when 
he settles his account with them. 

3. Soit— Failuiîk as to Certain Dépendants— Rétention as to Othbhs. 

The whole structure of a bill, as well as its spécifie prayer, showing that 
it was directed against the défendants other than M. for substantial re- 
lief, and that he was jolned merely to eut off his rights, it failing against 
the other défendants, cannot be retained against him for an accounting. 

Davies, Stone & Auerbach, for eomplainant. 

Joseph Fettretch and Ernest lî. Baldwin, for défendants. 

TOWNSEND, Circuit Judge. In the view which this court takes 
of this case, it seems unnecessary to state the facts in détail. The 
eomplainant supplied money to the défendant Moore to be used in 
operating in stocks; the opérations to be carried on in Moore'sl 
name, and the eomplainant not to be known as interested in them. 
Moore bought and sold stocks upon margin through the firm of C. I. 
Hudson & Co., in which the other défendants were partners. The 
accounts — there were several, in some of which eomplainant elaims 
no interest — were in Moore's name, and under his eontrol, and the 
eomplainant was not known as interested in any of them. The 
money received from eomplainant was paid to the brokers as 
Moore's, and the eomplainant intended that it should be. The rights 
and obligations of the brokers with respect to the accounts and the 
securities held in them was the same, it would seem, whether the 
eomplainant was or was not somehow interested in some of them as 
between himself and Moore. The firm assumed no fiduciary relation 
to the eomplainant. No such relation resulted from anything which 
they did or left undone. No thought of such a relation seems to 
hâve arisen until this suit was in contemplation. It appears in the 
bill, but was abandoned on final hearing. There seems to be no basis 
for a decree that the défendants C. I. Hudson & Co. account to the 
eomplainant. 

Treating the suit as one for an accounting against the défendant 
Moore, the complainant's counsel now suggests that the other de- 
fendants are properly joined as "custodians of the joint funds." This 
makes a striking change of parts, in view of the prayers of the bill. 
But I do not think thèse défendants are "custodians of joint funds," 
although it be assumed that the eomplainant has an interest in what 
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the défendant Moore may receive from C I. Hudson & Co. when 
he shall hâve settled his account with them. 

My conclusion is that the bill must be dismissed as against the 
défendants other than Moore, with costs. 

It remains to, consider whether an accounting should be decreed 
in favôr of complainant against the défendant Moore. It does not 
seem necessary to détermine exactïy what was said in the very in- 
formai talk in which the relations between thèse parties originated, 
nor exactly what the parties inteiided, nor whether a relation of a 
fiduciary character resulted. For if it be assumed that the relation 
was of such a character as to give a basis for a right to an account- 
ing, I do not think an accounting should be decreed under the bill 
herein. Not only the spécifie prayer, but the whole structure of the 
bill, shows that it was drawn upon an entirely différent theory. No 
such relief is asked. Moore seems to hâve been joined upon the 
theory — although this is not made clear^-that the suit against the 
other défendants proceeds somehow in his right. Clearly, thèse 
other défendants are those against whoni the bill is directed. The 
bill makes Moore only a bystander in the suit, whose présence is de- 
sired merely to eut off his rights, while the complainant seeks sub- 
stantial relief from the other défendants, Under the gênerai prayer, 
relief not specifically asked may, of course, be granted. But it does 
not seem propèr to grant relief which is wholly outside of the pur- 
pose shown by the body of the bill, as well as its spécifie prayer, and 
which is àskèd for upon final hearing against a person other than 
those whotii it is the évident purpose of the bill to reach. For this 
reason, and without paSsing upon the several questions involved in 
determining whether complainant is entitled to an accounting as 
against the défendant Moore, I hold that the bill should be dismissed 
as against him^ also, with costs, but without préjudice to the right 
to assert such a claim in a proper suit. 
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SPENCER V. CANDELARIA WAïERWORKS & MIIil.ING 00., 
Limited, et al. 

(Circuit Court, D. Nevada. November 10. 1902.) 

No. 721. 
L Actions— Joindek—Plkading. 

Where a complalnt allégea a cause of action for the value of certain 
stocks and bonds sold by plaintiff to one of the défendants, a second 
cause of action for services rendered by plaintifC to both défendants, and 
a third for services to the other défendant alone, it was demurrable for 
tQisjoinder of causes of action, under Outting's Comp. Ann. Laws, § 
3159, authorizing joinder of actions against several défendants only when 
each case exists against ail of the défendants iointly sued. 

On Demurrer. 

M. A. Murphy, for plaintiff. 

W. E. F. Deal, for défendant Candelaria Waterworks & Milling 
Ce, Limited. 

HAWLEY, District Judge (orally). This action was originally 
brought against the Candelaria Waterworks & Milling Company, 
Limited. A demurrer was interposed to the complaint on varions 
grounds, and before any action was taken thereon the plaintiff asked 
leave to file an amended complaint by adding the White Mountain 
Water Company, a corporation, as a défendant therein. 

There are four causes of action separately stated in said com- 
plaint, to wit : (i) A cause of action for the value of certain shares 
of stock and mortgage bonds of the White Mountain Water Com- 
pany of Nevada, sold by plaintiff to the Candelaria Water Company ; 
(2) for légal services rendered by plaintiff to the défendants at their 
spécial instance and request ; (3) for services rendered by plaintiff as 
secretary of the White Mountain Water Company of Nevada; (4) 
for services as a clerk in making out the annual report of the White 
Mountain Water Company for the year 1889. 

No service has been had on the White Mountain Water Company. 
The défendant the Candelaria Water Company has interposed a de- 
murrer to the separate causes of action, on the ground, among oth- 
ers, that the complaint does not state facts sufficient to constitute a 
cause of action, and, generally, upon the ground that "several causes 
of action hâve been improperly united in said amended complaint, to 
wit, a cause of action under paragraph 5 against the Candelaria 
Waterworks & Milling Company, Limited, alone, and a cause of ac- 
tion under paragraph 7 against the White Mountain Water Company 
of Nevada alone, and causes of action under paragraphs 6 and 
8 against the défendants jointly." The causes of action are of such 
a character that they might ail be properly united in one suit under 
the provisions of section 64 of the practice act of this state, if the 
causes of action exist against the same person or persons. Section 
3159, Cutting's Comp. Ann. Laws. 

The causes of action are separately stated ; but the objection to 
thèse causes of action is that, from the averrrients of the complaint, 

î 1. See Action, vol. 1, Cent. Dig. §§ 511, 524, 525, 528. 
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it affirpiatively appears that the différent causes of action are not 
agaiil^f bôtfi of the défendants, jointly or severally. No allégation 
is contained in the fifth clause of the complaint that shows any lia- 
bility upon the part of the White Mountain Water Company, défend- 
ant herein, for the value of the bonds and stock sold by plaintiff 
to the défendant the Candelaria Water Company. Under the aver- 
méntsof thé complaint, this cause of action is against the Candelaria 
Water Company alone. The causes of action stated in paragraphs 
6 and 8 are each for a cause of action against the défendants jointly, 
while the cause of action in the seventh paragraph for services as 
secretary for the White Mountain Water Company appears to be 
against that company alone. Thèse différent causes of action are 
improperly united. A cause of action against one défendant cannot 
be united with a cause of action against the other défendant, nor eau 
such separate causes of action be united with causes of action against 
both défendants. Atchison, T. & S. F. R. Co. v. Board of Com'rs of 
Sumner Co., 51 Kan. 617, 630, 33 Pac. 312; Addicken v. Schrubbe, 
45 lowa, 315; Berg v. Stanhope, 43 Minn. 176, 45 N. W. 15; Wills 
v. Shinn, 42 N. J. La,w,i38y 140; Society v. Wolpert, 80 Ky. 86; 
Moore v. iPlatte Co., 8 Mo. 467; Higgins v. Crichton, n Daly, 114; 
Faust v. Smith, 3 Colo. App. 505, 34 Pac. 261; Smith v. Morgan 
(Tex. Civ. App.) 56 S. W. 950; Nichols v. Drew, 94 N. Y. 22, 26. 

The relations between the two corporations which would render 
them either jointly or severally liable upon the différent causes of 
action are mot disclosed in the complaint. There are no facts stated 
which make this point clear, certain, or definite. Take, for example, 
the first cause of action set forth in paragraph 5, which avers "that 

on the ^-^ day of , 1885, the Candelaria Waterworks & 

Milling Company, Limited, one of the défendants above named, ac- 
quired an alleged title to the property and rights of a corporation 
theretofore incorporated and existing under and by virtue of the 
laws of the state of New York, known as and commonly called 
White Mountain Water Company of Nevada, and thereafter, to wit, 
on or about the I5th day of May, 1885, at the spécial instance and 
request of the défendants above named, this plaintiff sold, assigned, 
and set over to the défendant the Candelaria Waterworks & Milling 
Company, Limited, one thousand seven hundred and fîfty (1,750) 
shares of the capital stock of said White Mountain Water Company 
of Nevada, at an agreed price of two thousand five hundred dollars, 
one first mortgage bond of said White Mountain Water Company 
of Nevada, No. 325, at an agreed price of five hundred dollars, and 
four second mortgage bonds of said White Mountain Water Com- 
pany of Nevada, Nos. 243, 244, 245, and 246, at an agreed price of 
five hundred dollars each ; and this défendant, the Candelaria Water- 
works & Milling Company, Limited, promised and agreed to pay 
this plaintiff, for the said shares of stock and the said bonds, the 
sum of five thousand dollars, with interest thereon," etc. Surely, 
thèse facts do not show any liability against the White Mountain 
Water Compainy.: So, in paragraph 7, the facts alleged that "on or 
about the 22d day of June, A. D. 1884, this plaintiff was elected 
the secretary of the White Mountain Water Company of Nevada, and 
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was to be paid a reasonable compensation for said services ; that 
from on or about the said 22d day of June, A. D. 1884, until the 3ist 
day of December, 1888, this plaintiflf served the défendants as such 
secretary," — do not state any cause of action against the Candelaria 
Water Company. It is not shown that plaintiff was employed at the 
spécial instance and request of said corporation, or that it promised to 
pay him for such services. The fact that plaintiff was elected secre- 
tary of the White Mountain Water Company, and was to be paid a 
reasonable compensation for such services, implies that said corpora- 
tion would alone be responsible therefor. To hold the other corpora- 
tion liable for such services, it would be necessary to show that for a 
valuable considération it had assumed the debt or agreed to pay for 
such services. 

Thèse causes of action do not, as they now stand, affect both défend- 
ants, and, under the rule hereinbefore stated, are not capable of being 
joined with the other causes of action against both of the défendants. 

Why the original complaint was amended so as to make the White 
Mountain Water Company a party défendant was not disclosed by any 
fact brought to the attention of the court. It was asked for by plain- 
tiff and granted as a matter of course. In the original complaint ail 
four causes of action were stated against the défendant Candelaria 
Waterworks & Milling Company alone; and with the exception 
of the one for services as secretary were, apparently, although per- 
haps defectively, properly averred against that défendant alone. The 
amended complaint has complicated, instead of making clear, the ob- 
jections urged to the original complaint. Under the libéral rules 
which prevail in applying the provisions of section 68 of the practice 
act of this state (section 3163, Cutting's Comp. Ann. Laws), the plain- 
tiff will be given the opportunity to again amend the complaint so as 
to conform to the true facts as they exist, either by striking out the 
name of one of the défendants, and leaving out the cause or causes 
of action against it, or by amending so as to show, if he can, by proper 
averments, that the varions causes of action are properly united 
against both. 

The demurrer is sustained. 



GREEN BAY & M. CANAL CO. T. NORRIE. 
(Circuit Court, S. D. New ïork. October 1, 1902.) 

1. SUPERSEDEAS — LlABILITY ON BOND — DaMAQES FOR VIOLATION DP InJUNCTION. 

A supersedeas bond, given under Rev. St. § 1000 [U. S. Comp. St. 
1901, p. 712], and suprême court rule 29 (3 Sup. Ct. xvi), does not 
suspend tlie opération of a prohibitory injunctlon granted by tlie decree 
appealed from, but, unless otlierwise ordered by the trial judge in al- 
lowing the appeal, as authorized by equity rule 93, such injunction 
remains in fuU force pending the appeal, and Its violation is punishable 
as a contempt. Hence damages sustained by the appellee by a violation 
of the in.lunction pending appeal are not the resuit of the supersedeas 
bond, and cannot be recovered In an action thereon. 

Action at Law on Supersedeas Bond. On demurrer to complaint. 
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Clarence Howland, Lytnan E. Barnes, and Moses Hooper, for 

Huntingtdn & Rhinelander, for défendant. 

TOWNSEND, Circuit Judge. This action is brought to recoyer 
damages on a supersedeas bond given under the provisions of section 
1000 of the Revised Statutes [U. S. Comp. St. 1901, p. 712] and su- 
prême court rule 29 (3 Sup. Ct. xvi). A supersedeas stays exécution, 
and under the supersedeas bond can be recovered ail damages caused 
by the stay. The damages hère sought are for the wrongful act of 
the défendant in violating the injunction pending the appeal, and it 
is claimed that the effect of the supersedeas was to permit the viola- 
tion of the injunction, and protect the défendant in so doing, and that, 
thereforë, the supersedeas was the cause of whatever damages were 
sustained by the plaintifï through the acts of the défendant in violating 
the injunction. The injunction was not a mandatory one, but was 
prohibitory merely. It being assumed upon demurrer that damage 
was caused to the plaintifif by such acts, the question is whether such 
damage was the resuit of the supersedeas obtained by virtue of the 
filing of the bond. If the supersedeas did not suspend the effect of 
the injunction, but merely stayed exécution, and prevented the ex- 
écution of affirmative orders of the court, it cannot be said that the 
wrongful âcts of the défendant were permitted, or that the défendant 
was protected in committing them, in violation of the injunction, by 
the supersedeas. In such a case the damage sustained would not be 
a resuit of the supersedeas. It has been plainly held by the suprême 
court that a supersedeas does not suspend the eiïect of an injunction 
pending appeal. Hovey v. McDonald, 109 U. S. 150, 3 Sup. Ct. 136, 
27 h. Ed. 888; Léonard v. Land Co., 115 U. S. 465, 6 Sup. Ct. 127. 
29 Iv. Ed. 445; Rev. St. § .1007 [U. S. Comp. St. p. 714]. The su- 
prême court has inhérent power to modify or annul an injunction 
during the pendency of an appeal, and such power is necessary in 
order to éq justice. But as, in practice, the exercise of it would re- 
quire the examination of the record in many cases, the suprême court 
adopted equity rule 93, leaving to the détermination of the trial judge, 
at the time the appeal is allowed, the question whether the effect of 
the injunction should be suspended or not pending the appeal. Léon- 
ard v. Land Co., supra. This power is often exercised, and ought 
to be exercised if there is dahger of irréparable injury. But if this 
affirmative power is not exercised, the eflfect of the injunction is not 
suspended pending appeal, and disobedience is contempt of the court 
granting it, and may be punished by the court as such. Hovey v. 
McDonald, supir^; American Straw Board Co. v. Indianapolis Water 
Co., 26 C. C. A. 470, 81 Fed. 423; Sixth Ave. R. Co. v. Gilbert El. 
R. Ce, 71 N. Y. 430; High, Inj. (3d Ed.) § 1699; 7 Am. & Eng. Enc. 
Law, p. 35. The effect of the supersedeas, thereforë, in the présent 
Case, was not to permit violation of the injunction pending the appeal, 
or to protect the défendant in such violation ; for the plaintiff might 
at any time hâve instituteâ proceedings in contempt, to the end that 
the injunction should in the meantime be obeyed, and, if it had done 
so, would not hâve been damaged. If the plaintifif mistook its rights 
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and understood that the effect of the injunction was suspended by the 
supersedeas, and that, therefore, it could do nothing but rely upon 
damages to be claimed under the bond, it can gain no rights by such 
mistake, for it was bound to know the law. Nor does it make any 
différence, even if ail parties misunderstood the légal efïect of the 
supersedeas, including the judge who allowed the appeal, and there- 
fore fixed the bond at a large sum. Such a misunderstanding can 
give no rights to a party seeking to recover on a bond. The bond 
cannot, either by the understanding of the parties or by the direct in- 
corporation in it of further provisions, accomplish more than by the 
statute and the rule of court it was intended to accomplish. Hôtel 
Co. V. Kountze, 107 U. S. 378, 2 Sup. Ct. 911, 27 L. Ed. 609, and 
dissenting opinion by Justice Miller in the same case ; Hays v. De- 
posit Co., 50 C. C. A. 569, 112 Fed. 872. The parallel which the 
plaintiff seeks to draw between an action in ejectment and a bill in 
equity for an injunction fails, for the reason that the judgment in 
ejectment is such as to entitle the plaintiff prevailing to hâve the pro- 
cess of the court upon that very judgment carried out afïirmatively 
until the party in possession is actually removed. A supersedeas in 
such case stays the active force of the judgment. An injunction, on 
the contrary, does not of itself change the status, or go further than 
to pronounce upon the rights of the parties, and forbid the doing of 
acts inconsistent with those rights. A supersedeas does not change 
the pronouncement or reverse the rights even temporarily, but that 
pronouncement remains in full force until reversed, unless, upon 
the allowance of the appeal, an order is entered expressly limiting 
its force. The pronouncement being in force, the court having made 
it is not, unless and until the appellate court makes a contrary pro- 
nouncement, deprived of any of its power to punish for con'tempt. 
Its further direct act in exécution of its judgment is stayed ; but its 
decree determining the rights of parties is not stayed, nor is its power 
to punish for contempt stayed. 

The plaintiff cannot properly say that this conclusion deprives it of 
rights or remédies. It had its remedy, either by instituting contempt 
proceedings or by bringing an action for damages for the wrongfui 
acts of the défendant. If it allowed the violations to go on without 
complaint, and allowed the statute of limitations to run against an 
action for damages, its loss of those remédies cannot give rise to a 
new one. 

As the damages claimed appear to be only those resulting from the 
acts of the Kaukauna Water Company in violation of the injunction, 
and the damage sustained by those acts cannot be said to be caused 
by, or as a resuit of, the supersedeas, the demurrer must be sustained. 
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In re DUFFY, 

01strict Court, M. D. Pennsylvania. December 6, 1902.) 

No. 200. 

1. Bankruptct— Exemption— FoKM of Claim— Amkndmbnt. 

Under the laws of Pennsylvania and the form of schedule prescrlbed 
by the suprême court, the exact property which a bankrupt desires to 
retain under hls state exemption must be set out in his schedule; but, 
where thls is not sufflciently done, the defect may be cured by amend- 
ment. 

2. Same— Fkaudulbnt Disposition of Propkbtt— Forpbitukk of Exemption. 

In Pennsylvania one who Is guUty of a fraudulent disposition of his 
property forfeits hls rlght to hls state exemption. But this cannot be 
charged where he has sold It for a f air considération and v^ith an honest 
motive, even though It hâve the efCect of leavlng nothing for creditors 
to get hold of. Neither vs'ill this view be taken because the debtor uses 
the proceeds to pay some creditors rather than others, or even dévotes 
a portion to hls own needs. 

S. Samb— On thb Facts. 

Where, therefore, a bankrupt continues in business, buying and selling 
rlght up to the tlme he flled his pétition, he is not convicted of the fraudu- 
lent disposition of hls property, so as to forfelt his exemption, although 
he sold goods in considérable quantifies to hls immédiate relatives, it not 
being shown that it was not for a falr priée; nor because he dellvered 
the goods at nlght, thls being a matter of necessity, and not of conceal- 
ment; nor yet because he walted to file hls pétition until after a railroad 
pay-day, so as to coUect in as much as possible of hls accounts, paying 
over the proceeds on a debt due by note to hls wlfe. 

4. Samb— FbAud— PuRCHASEs in Contemplation of Bankbuptct — Examina- 
TiON OP Bankrupt. 

Semble, that a debtor is not deprived of hls exemption In Pennsylvania 
because he has debts whlch were fraudulently contracted; but, even were 
that the law, the mère purchase of goods while Insolvent Is not a fraud 
In that state, althougb if in immédiate contemplation of bankruptcy it 
might be. But, even where purchases hâve been made rlght up to the 
tlme of fillng the pétition, a fraudulent Intent will not be inferred vrhere 
the bankrupt, on whose cross-examination the case Is disposed of, has 
been prevented by the référée from explaining the transaction. 

In Bankruptcy. Exceptions to report of référée. 

John W. Miller, for bankrupt. 
Ralph B. Little, opposed. 

ARCHBALD, District Judge. The référée was clearly right in 
holding that the particular property which the bankrupt desired to re- 
tain under his state exemption must be set out in his schedules. It 
was not sufficient to simply claim that property to that extent be set 
ofif to him. The exact property which he elected to take should 
hâve been specified. This is what is required by the state law (Ham- 
mer v. Freese, 19 Pa. 255), and the bankrupt law is governed by it. 
Besides that, the schedules prescribed by the suprême court call for 
a particular description of the property claimed, which of itself is con- 
trolling. Bankruptcy Forms, schedule B (5) 18 Sup. Ct. xvi. But 
this is a curable defect, and the petitioner asks leave to amend his 
schedules accordingly. To this he is clearly entitled (General Orders 

If 2. See Exemptions, vol. 23, Cent. Dlg. § 128. 
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II [i8 Sup. Ct. v] ), and having presented liis application in due form, 
an amendment will be allowed as prayed for. 

With regard to the merits, it is no d'oubt true, as decided in Apptal 
of Imhoff, 119 Pa. 353, 13 Atl. 279, and as recently enforced in this 
court in Re Yost (D. C.) 117 Fed. 792, that one who is guilty of 
the fraudulent disposition of his property forfaits his right to the ex- 
emption to which he would be othervvise entitled; but I cannot see 
that the bankrupt is convicted of this in the présent instance. It is 
said he made large purchases of goods just preceding his bankruptcy, 
and when he knew he was in failing circumstances ; that he held off 
with his pétition until after the railroad company's pay day, so as to 
collect in as large an amount as possible on his outstanding accounts ; 
that he appropriated the money received from this and other sources 
to pay off an alleged debt to his wife; and that he made unusual 
sales of groceries to certain of his relatives, delivering the same 
covertly by night. The évidence on which the référée is led to sus- 
tain thèse charges is that of the bankrupt, taken at the time he was 
examined at the instance of creditors with référence to the conduct of 
his business and the extent of his property. The right to make use 
of this évidence is challenged, because the référée refused to allow 
the bankrupt to be examined by his counsel with respect to the 
matters on which he had been cross-examined, the reason assigned 
for the refusai being that the interests of the bankrupt were not 
affected by the proceedings. It is difficult to reconcile that ruling 
with the use now made of the bankrupt's testimony, but, without dis- 
posing of that question, I am satisfied that, taking it as it stands, it 
does not justify the construction put upon it, or sustain the charges 
of fraudulent conduct which are made. Aside from the provisions 
of the bankrupt law, while a person remains in the undisputed pos- 
session of his property, he is entitled to complète dominion over it, 
whether solvent or insolvent, and cannot be said to hâve made a 
fraudulent disposition of it where he has sold it for a fair considéra- 
tion, and with an honest motive, even though it may incidentally hâve 
the effect of leaving nothing for creditors to get hold of. It is no 
doubt true that, if the real purpose is to put the property out of 
their reach, it is a fraud, whether a full considération is received or 
not (Ferris v. Irons, 83 Pa. 179) ; but there must be something more 
than the mère disposai of the property to give it any such character. 
Nor will this view be taken of it because the debtor uses the pro- 
ceeds to pay some creditors rather than others, or even dévotes a 
portion of it to his own needs. Githens v. Shiffler (D, C.) 112 Fed. 
505. As pointed out in that case, an intent to prefer is not the same 
as an intent to defraud, nor is a preferential transfer to be confounded 
with a fraudulent one. In the présent instance the bankrupt had a 
perfect right to sell his goods where and as he could up to the time 
he filed his pétition, and, while it may excite a suspicion to hâve him 
do so to his immédiate relatives, it can do no more. It is not shown 
that he did not get a fair price for them ; and the delivery by night 
is explained as a matter of necessity, and not of concealment, this 
being the only time when he could be away from his store. A con- 
sidérable part also, which was hauled to his father-in-law's house, 
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was destined, as he says, to other parties. Nor can it be charged 
as a fraud that tlie bankrupt saw fit to defer filing his pétition until 
aftçr the railroad pay day. He had a right to collect his accounts, 
iî he could, in this way, and to dispose of the proceeds as his judg- 
ment dictated; and if, as appears, he was indebted to his wife, he 
could pây her, instead of others, without being charged with fraud. 
She held his note, and, outside of the provisions of the bankrupt law, 
it was his privilège to pay her, if he saw fit, in préférence to other 
creditors. As to the allegcd purchase of goods by the bankrupt 
whilp in faihng circumstances, it has never been decided in Pennsyl- 
vania, so far as I am aware, that a debtor is deprived of his exemp- 
tion because he has debts which were fraudulently contracted. But 
assuming the law to be that way, the mère purchase of goods while 
insolvent is not a fraud in this state, however it may be elsewhere. 
Smelting Co. v. Temple, 12 Pa. Super. Ct. 99. A purchase in im- 
médiate contemplation of bankruptcy, or with no expectation of pay- 
ing, may be ; but it can hardly be said that we hâve that hère. It is 
true that some purchases were made close up to the time when 
the pétition was filed, but how this chanced to come about we do 
not know.- The détermination to take the benefit of the bankrupt act 
may hâve been hurriedly made, or forced upon the bankrupt sud- 
denly ; and, as he was deprived of the opportunity of making an ex- 
planation by the ruling of the référée, it is no more than fair to con- 
clude that he could hâve made one if it were necessary. 

Not being able, therefore, to coincide with the views of the learned 
référée, the report is set aside, and the case sent back, with directions 
to allow the bankrupt his exemption. 



Ex parte RBARICK. 

(Circuit Court, M. D. Pennsylvania. December 8, 1902,) 

No. 1. 

1. Habeas Corpus— Fbdek ai. and State Courts. 

Whlle the TJnlted States courts hâve power to intervene by habeas 
corpus in a case where à dlsregard of the fédéral law is charged, It is 
pot always expédient to do so, involviug as it does a confllct of authority 
which it Is désirable tq avoid. 

3, Same—Jukisdiction— Interstate Commekcb— Canvassbb's Licensb. 

Where, therefore, an agent of a nonresldent corporation was arrested 
for vlolating a borougb ordinance imposing a license on canvassers, and 
on conviction an appeal was allowed to a higher state court, he was not 
entitled to a discharge on habeas corpus in the fédéral courts, pending 
détermination of the appeal in the state court, on the ground that the 
ordinance nnder, which he was conylcted was Invalid as against him, 
as â régulation of interstàte commerce. 

Habeas Corpus to the Sheriff ôf Northumberland County, Pennsyl- 
vania, in Said District, to'Secure the Discharge of the Relator. 

Y 2. Jurisdlction of fédéral courts In habeas corpus proceedings, see note 
to In re Huse, 25 O. C. A. 4. 
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The followlng facts were agreed upon as controUing the disposition of the 
writ: 

N. L. Rearlck, the relatpr, Is an agent of the Cltlzens' Wholesale Supply 
Company, a corporation of the state of Ohlo, loeated and dolng business as 
grocers at Columbus, in that state. In the conduct of Its business the Com- 
pany employs varions agents in différent parts of the country, who solicit 
orders for groceries and other articles of domestlc use, by going personally 
to houses of résidents and exhibiting samples, from whieh sélections are 
made and orders glven. Thèse orders are forwarded to the company at 
Oolumbus, and are there by them fiUed and forwarded in pacliages so 
marked by numbers as to designate, by référencé to a schedule, the exact 
package Intended for each purchaser. Thèse several packages are then 
shipped In convenient bulk to a second agent of the company at the place 
where the orders were taken, and by him recelved and delivered to the 
persons who gave them, at thelr respective résidences; each being required to 
pay for the same at the time, after opportunlty for Inspection to see if they 
correspond with the samples exhibited. In pursuance of thls gênerai plan, 
in March and April last, one Kunkle went from house to bouse In the 
borough of Sunbury, Northumberland county, Pa., in said district, and 
solicited and obtained orders on the supply company for groceries and 
various other domestlc articles. Thèse orders, having been sent to the com- 
pany, at Columbus, Ohlo, Avere there carefully fllled, and separate packages 
made up and marked for each customer; and the whole were then shipped 
by railroad to the relater, N. L: Rearlck, another agent residing at Sunbury, 
who proceeded to deliver the packages and coUect the money due thereon, 
which he remitted to the company. On April 14, 1902, while engaged in 
making such dellveries in the borough of Sunbury, he was arrested, on 
process from a justice of the peace of Northumberland county, for an al- 
légea violation of an ordinance of said borough, of which the followlng Is a 
copy: 

"An ordinance: To provide for the lieensing of canvassers and ail other 

persons who sell at retall, by sample or otherwlse, or who solicit orders 

at retall, or who solicit orders for, sell or deliver at retall, either on the 

streets or by traveling from house to house wlthin the limits of the 

borough of Sunbury, any books, paintlngs, foreign or domestlc goods, 

wares, merchandise or fruits, not of thelr own production or manufacture, 

and imposlng a penalty for a violation of this ordinance. 

"Section 1. Be it enacted and ordained by the borough of Sunbury, In 

town council assembled, and it is hereby enacted and ordained by the au- 

thorlty of the same, that after the passage of this ordinance It shall be un- 

lawful for any person or persons to sell at retall, by sample or otherwlse, 

or to solicit orders at retall, or to solicit orders for, sell or deliver at retall, 

either on the streets or by traveling from house to house within the limits 

of the borough of Sunbury, any books, paintlngs, foreign or domestlc goods, 

wares, merchandise or fruits not of thelr own production or manufacture. 

without first obtaining from the chief burgess of the borough of Sunbury 

a license for such purpose. 

"Sec. 2. The license fee required to be paid under this ordinance shall be 
as follows: For one day, two dollars; for one week, ten dollars; for one 
month, twenty dollars; for three months, fifty dollars; for six months, one 
hundred dollars; for one year, one hundred and flfty dollars. 

"Sec. 3. Any person or persons violating this ordinance by selling,. can- 
vassing, solicitlng or delivering as aforesaid, without having first obtained 
and paid for a license as required in sections one and two of this ordinance, 
shall, upon conviction thereof before any magistrate or justice of the peace 
residing in the said borough, forfeit and pay a fine not exceeding fifty dollars 
and not less than twenty-five dollars for the use of the borough aforesaid 
for each and every offense together with costs of prosecution; the costs of 
the magistrate, justice of the peace, and constable, to be the same as the 
costs fixed by law for them in similar cases. And any person or persons 
so convicted and fined, in default of payment thereof, together with costs 
aforesaid, shall forthwith be confined In the common jall for the county of 
118 F.-59 



930 118 FEDERAL REPORTER. 

Nèrth«ii1*éi^«aa''for a perlod of not legs than flfteen and not more than 
nlnety days, uiitll such tlme as tlie costs and fine imposed, together with the 
prison cHargeaaècrtièd, be fnlly paid and satisfled. 

"SeCi'4. ÎBéiJ'Wôrd 'retail' as used in this ordinance shall be oonstrued to 
mean in SiMàli (jiiantitles, such as are usually immedlately called for by 
customers. 

"Approved Déceinber 9, 1899." 

The reila,tor had no Ucense such as required by this ordinance, and at the 
hearlng'before the Justice, was convicted of violatlng it and senteneed to 
pay a flne of $25 and costs, and in default to be commltted to the jall of 
sald county for SfO days, or until the flne and costs were paid. From this 
conviction he appUed to the court of quarter sessions of the county for 
leave to appeal,i,wiiich was allowed him, and thereupon entered bail for his 
appearance at t'Jie next term. Subsequently, however, he was surrendered 
by his bail to SaHfuçl Deitriclc, sheriff of the county, and by him commltted 
to the couni^ jall. To be released from this commitment the présent writ 
was applied for, It. being alleged that the relator, in his capaclty as agent 
for the Citizçns' Supply Company, was engaged In Interstate commerce, and 
that the ordinance In^qUestioii, so far as It attempted to Interfère with him. 
was opposed to the provisions of the United States constitution, and there- 
fore vold. 

Max L. Mitçhell and P. S. Karshner, for relator. 
Harry S. Ktiight, for respondent. 

ARCHBALD, District Judge. The power of the United States 
courts to intervene by habeas corpus in a case where a disregard of 
the fédéral law is charged must be conceded, but to do so is not at 
ail times expédient. To a certain extent, it involves a conflict of 
authority, whicb it is désirable, if possible, to avoid. For although 
the supremacy of the fédéral court in fédéral matters must be rec- 
ognized, yet, Where the state court has assumed jurisdiction, the 
discharge on habeas corpus of one who has been arrested on its 
process, or is bound by recognizance to observe its commands, is 
a direct interférence with its proceedings, which nothing but the 
most urgent necessity justifies. Should the state court, either re- 
senting the interférence, or claiming that the case did not corne 
within the fédéral law, détermine to go on with it, notwithstanding the 
discharge, a direct clash between the state and the fédéral authorities 
would resuit, into which it is not well to be drawn. The state courts, 
both original and appellate, are bound by the constitution and the 
laws of the United States, the same as the courts of the gênerai gov- 
ernment, and, ^^jr.ç entirely compétent to interpret and apply them. It 
is not to be agsuraed that they will not do so, and if they do not, or 
if they err in the application, the party aggrieved has a complète rem- 
edy by a writ of error to the United States suprême court, where 
justice will ceftainly be done. 

In the p:;6sétit instance, if the relator had rested upon his conviction 
before the justice, or, upon application to the quarter sessions of the 
county for thé allowance of an appeal, had been refused, a case for the 
intervention pf thîs court on habeas corpus might hâve been presented. 
But instea(J pf that, an appeal was allowed, and is now pending in the 
Northumberiand sessions, where it would hâve corne up in due course 
at the présent terni, There is no reason to suppose that it will not be 
correctly dîspbsed of when it does. By entertaining the appeal the 
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court has shown its readiness to do justice to the relator, and, having 
the power to pass upon disputed questions of fact in a way that this 
court on habeas corpus would not hâve, there is every reason for 
awaiting the resuit. If the relator should hâve any cause of complaint 
with it when it cornes, the higher appellate courts of the state are open 
to him, and last of ail, as already suggested, the tribunal which in 
fédéral matters is suprême. The présent writ may be a short eut 
to relief, but according to the views expressed in Baker v. Grice, 169 
U. S. 284, 18 Sup. Ct. 323, 42 L. Ed. 748, and Minnesota v. Brundage, 
180 U. S. 499, 21 Sup. Ct. 455, 45 L. Ed. 640, it is not one to be en- 
couraged. Éxercising, therefore, the discrétion which is vested in me 
in the premises, I deem it best that the proceedings pending in the 
state court should be allowed to take their course. 

Let the relator be remanded, and the writ discharged, without 
préjudice. 



STANLEY V. SIERRA NEVADA SILVER MIN. CO. 

(Circuit Court, D. Nevada. November 17, 1902.) 

No. 739. 

1. Trover and Conversion— Pleading. 

In an action for conversion of a deposlt of taillngs from a mine, a 
complaint alleging ttiat plaintiflf's décèdent was "lawfully possessed" of 
the tailings, and of a certain tract of land described, on which the tail- 
lngs alleged to bave been eonverted were deposited, at the time of his 
death, contalned a sufflcient allégation of ownershlp to sustain the ac- 
tion. 

8. Same — Descmption of Pboperty. 

A complaint for conversion of mine tailings deposited on lan4s, de- 
scribing the land as situated In Edgar ravine, in S. couuty, Nevada, 
bounded as follows, to wit: Commencing at the end of the sluice of tue 
mill in said ravine, and running thence in an easterly direction, following 
the course of said ravine, for 600 feet, with 50 feet of land on the south 
of said ravine from the center thereof the whole of said length, with 
150 feet of land on the north of said ravine from the center thereof the 
whole of said 600 feet,— and that the tailings consisted of a valuable 
depo»:t of minerai concentrations, tailings, and slimes on the land, suflB- 
ciently described the property. 

8. Same. 

In an action by an administratrix, an allégation that her décèdent died 
intestate, and that on a certain date plaintiff was dnly appointed admin- 
istratrix of decedent's estate, was not objectionable for failure to allège 
the date of decedent's death, and by reason thereof failing to show that 
deceased did not die until after plaintiff was appointed administratrix 
of his estate, since such a contingeucy would not be presumed. 

On DemUrrer. 

Torreyson & Summerfield and F. M. Huflfaker, for plaîntifï. 
W. E. F. Deal, for défendant. 

HAWLEY, District Judge (orally). This is an action for the 
wrongful and unlawful conversion of a deposit of tailings alleged to be 
of the value of $5,000. It is alleged in the complaint: 

"(4) That before and tintil the time hereinafter mentioned one W. H. 
Stanley was lawfully possessed of that certain tract or parcel of land 
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Bttuatefl to Ce<3ar ravine, in Storey eotinty, and state of Nevada, bounded 
and described.as folio ws, to wlt: Commencing at the end oî the sluîces of 
the stàïlpoSa Mill, in said Cedar ravine, and running tlience in an easterly 
direction, following the course of said ravine, six hundred feet, with fifty 
feet of land on the soutb of said ravlilë from the center thereof the whole 
of said length, with onp li^iindred and flfty feet of land on the north of said 
ravine from the center thereof the whole of said six hundred feet,— and 
was lav^fuUy possessed of a valuable deposlt of minerai concentrations, 
tailings, 'tind slimes situate upon said tract of land. (5) That on or about 
the 26th dayof July In the year 1901 the said défendant entered upon said * 
tract of land, and wrongftilly, unlawfully, and tortiously, took possession 
of said deposit, or concentrations, tailings, and slimes, and converted the 
same to Its own lise and beneflt." "(7) That before the commencement of 
this action the said W. H. Stanley died intestate, and that on or about the 
8th day of August, 1902, on proper proceedings had therefor in the First 
judicial district court of the state ofc Nevada, in and for the county of Storey, 
an order vcas duly made by said court appointing plaintiffl administratrix 
oî thé estate of said W. H. Stanley, deceased, and that thereupon plaintifT 
duly qualifled as such administratrix, and letters of administration upon the 
estate of the said W. H. Stanley, deceased, were duly issued to plaintifC, and 
that thereupon plaintifC entered upon the discharge of the duties of said 
office, and ever since has beén, and now Is, such administratrix." 

To this complaint ihe défendant interposed a demurrer upon the 
ground that: 

"Said complaint does not state f acts sufflcient to constltute a cause of 
action, ii^ the foUowlng partlculars: (a) It does not appear from said com- 
plaint that W. H, Stanley ^ver owned the tract or parcel of land described 
in said complaint, or that be ever owned the deposit of minerai concentra- 
tions, tailings, and slimes, or concentrations or tailings or slimes, situate 
upon the tract of land meptioned in said complaint. (b) The allégation that 
W. H. Stanley was lawfully possessed of said land and of said deposit is 
a conclusion, and not a statement of any fact. (c) It does not appear tliat 
W. H. Stanley w:as at the time of his dçath the owner or entitled to the 
possession of eithér said land or said tailings," and, further, that the descrip- 
tion of the lanfl, where the deposlt is claimed to be, is uncertain, and that it 
does not afflrmatively, î^ppear at what time the said W. H. Stanley died, or 
whether he was possessed <)f i±ie land aod tailings at the time of his death. 

I. The pfincipal objection is as to the use, of the words "lawfully 
possessed of." The gênerai rule is that the averments with référ- 
ence to the ownership of land must not state légal conclusions. The 
facts must be expressly alleged, or other facts stated from which the 
fact of title or ownership would necessarily be inferred. But no 
certain, fixed rules can be formùlated, applicable to ail cases which 
would distinguish allégations concerning titles that are regarded as 
merely averments of légal conclusions from those that are regarded 
âé traversable facts. Much will dépend upon the particular kind 
and character of the property invblved. In Smith v. Hancock, 4 
Bibb, 222, it was held, where a master sought to recover damages 
for injuries to liig slave, that an averment "that he belonged to the 
plaintiff prima facie implies a possession, and is therefore sufficient." 
In Clay v. City of St. Albans, 43 W. Va. 539, 541, 27 S. E. 368, 64 Am. 
St. Rep. 883,, the court held that the pléadings in an action of tres- 
pass or case for injury to property, real or personal, must show title, 
but, among other things, said it is suiBcient for the plaintiflf to allège 
in regard to personal property that he was "lawfully possessed of 
certain goods and chattels" (specifying them), and, in case of realty, 
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to say that "he was lawfully possessed of * * * a certain tract 
of land" (specifying it). The rule of pleading is that the complaint 
must allège the ultimate facts required to be proved with such pré- 
cision, certainly, and clearness that the défendant will know what he . 
is called upon to answer. In Rogers v. Cooney, 7 Nev. 213, 217, 
which was a case similar to this, the court held that it was only nec- 
essary "for the plaintiff to prove a rightful possession in himself. 
It is not incumbent on him to estabhsh any title beyond that." The 
character of proot necessary to show possession of land, under the 
pecuHar conditions existing in any given case is elaborately discussed 
in Garrard v. Silver Peak Mines "(C. C.) 82 Fed. 578, 591. See, also, 
North Noonday Min. Co. v. Orient Min. Co. (C. C.) 11 Fed. 125, 
128, 6 Sawy. 503; Barringer & A. Mines & M. 608, 611; i Lindl. 
Mines, § 426. 

2. The description of the property is sufiicient. 

3. The averment as to the death of W. H. Stanley, and of the 
appointment of I. M. Stanley as administratrix of the estate, might, 
perhaps, hâve been stated in clearer terms; but the court, from the 
averments, is not authorized to assume that "said W. H. Stanley did 
not die until after plaintifï was appointed administratrix of the said 
estate." 

The demurrer is overruled. 



CHICK et al. v. NORTHWESTERN SHOE CO. et al. 

(Circuit Court, N. D. Illinois. February 13, 1895.) 

1. Creditors' Bill — Contribution to Expensks — Ordbii. 

A creditor of a corporation filed a bill, in behalf of himself and other 
creditors who would corne in and contribute to the expansé of the lltiga- 
tion, to recover property fraudulently transferred by the corporation and 
to enforee the statutory liability of directors. Under an order requlring 
creditors, who desired to come in, to prove their claims, certain creditors, 
including défendants to the suit, who claimed préférence by reason of the 
trust deeds given by the corporation, which the bill sought to set aside 
as unlawful, proved their claims. Held that, there being no funds to dis- 
charge the expense of the litigation, unless recovery was had in the suit, 
an order requlring ail parties who had proved their claims to contribute 
to the expenses necessary to earry on the suit, failing in which their 
claims so prove<i should be stricken and not permitted to share in any 
recovery, was proper. 

In Equity. 

Bulkley, Gray & Moore, W. J. Manning, and J, W. Bramwood, for 
complainants. 

Chas. PL Aldrich, Frank F. Reed, William Lathrop, Chas. E. 
Fuller, and S. James, for défendants. 

JENKINS, Circuit Judge. The complainants, as judgment credit- 
ors of the corporation, principal défendant, filed their bill, in behalf of 
themselves and ail other bona fide creditors of the défendant the 
Northwestern Shoe Company, similarly situated, who will come in 
and be made parties complainant and share the expenses of the suit. 
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to recover from the défendants, other than the judgment debtor, upon 
sévèral grounds.stated at large in the biU of complaint. A receiver 
was duly apfjointed of the Northwestern Shoe Company, but he has as 
yet been unable to obtain funds wherewith to discharge the expense 
of the litigation against the parties of whom recovery is sought. On 
the 5th day of January, 1894, an order was entered requiring ail credit- 
ors of the Northwestern Shoe Company who desired to corne in un- 
der the provisions of the bill to prove their claim before the master 
within 60 days from that date. Under that direction claims to the 
amount of $95,850.20 hâve been proven, of which amount the First 
National Bank of Belvidere has proven an indebtedness of $15,907, 
and the Second. National Bank of Belvidere has proven an indebted- 
ness of $40,601.07. Thèse banks are défendants to the suit, claiming 
préférence by reason of certain trust deeds given by the shoe company, 
which the bill seeks to set aside as unlawful. The complainant now 
moves, upon a showing of necessity to raise a fund to pay the ex- 
penses of the litigation, for an order requiring ail parties who hâve 
so proved their claims to pay an assessment of 5 per cent, upon the 
amount of their claims, respectively, less -such sums as they may al- 
ready hâve paid on account of the costs mentioned, and that, failing 
such payment, the claims so proven shall be stricken out and not per- 
mitted to share in the proceeds of the litigation. 

In several respects the bill is an ordinary creditors' bill, seeking to 
recover property alleged to be fraudulently transferred by the judg- 
ment debtor. In other respects it is a bill to en force a statutory 
liability of directors. Thus it is sought to make them liable under 
sections 16 and 19 of chapter 32, i Starr & C. Ann. St., entitled "Cor- 
porations." Whatever may be the nature of the several claims in the 
bill upon which recovery iS sought, the proceeds of the litigation by 
the express condition of the bill are subjected to the payment of ail 
debts due to crçditors who ^may choose to corne in under the bill and 
coritribute to the expense of the litigation. Ordinarily the provision 
by final decree, feimbursing the complainant for ail legitimate outlay 
in the proseciition of a suit by which a fund is impounded for distribu- 
tion among, ail creditors, wiH afïord ample protection to the complain- 
ant. It appears hère, however, that there is no fund out of which 
the disbursemehts already incurred can be paid. They amount to a 
considérable surn. The litigation has been protracted and laborious. 
The only hope of realizing any fund for the payment of creditors rests 
in the expectation of a recovery against the directors and the banks 
named, and some others charged with improperly obtaining the assets 
of the company. Without assessment, if the complainants fail to 
recover, they will be obliged to bear the entire expense of the litiga- 
tion. If they should recover, and a sufficient sum should be realized, 
they will then first be compensated for thçir expenditure. So that the 
position of the creditors opposing this motion is this : that they will 
remain mère lookers-ori of this litigation, participating in its avails, if 
: the complainants shall prove successful, and not sharing in its expense 
if the complainants shall meet with def-eat, This is clearly an inéquit- 
able position to assume, and ought not to be permitted if it be compé- 
tent for equity to afïord a remedy. Such an order as is now asked 
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for is unusual, but not therefore necessarily improper. Mr. Daniell, 
in his work on Chancery Pleadings and Practice (volume 2, p. 1214, 
6th Am. Ed.), remarks: 

"It may be mentioned hère that under the former practice, where suits were 
instituted by creditors, or next of kin, or other persons of a class, on behalf 
of themselves and otiiers of the same class, it was usual for the decree to 
direct that persons comlng In to prove their debts or to establish tlieir claims 
should contribute to the expense of the suit. * * » It seems that in prac- 
tice the direction for contribution was seldom, if ever, acted upon. The di- 
rection as to contribution is now omitted from the decree." 

The decree hère referred to, I take it, was not a final decree in the 
suit, but the interlocutory decree or order providing for the inter- 
vention of creditors. The reason that the direction for contribution 
is now seldom acted upon is said by Lord Eldon to be, so far as relates 
to creditors, this : 

"As the fund brought into court in a creditors' suit is, in part at least, the 
fund of ail the creditors, and as the taxed costs are paid among those who 
are entitled to it, the plaintiffs and their soliciter receive, in efCect, the con- 
tribution to which the form of the suit and of the decree gives them a right, 
without going through a formai process for that purpose." Lechmere v. 
Brazier, 1 Russ. 80. 

This déclaration would seem to estabUsh that the reason for non- 
direction for contribution is because it is seldom necessary, as the fund 
impounded for the benefit of creditors is first subjected to the expense 
of the suit. This case, however, would seem to be of the exceptional 
class where resort to the practice is rendered necessary to prevent 
manifest injustice ; for hère there is no fund from which the expenses 
can be paid, and whether such a fund will ever exist is contingent 
upon a recovery in the suit. The gênerai principle that a créditer, 
who comes in under the gênerai decree for creditors to come in and 
prove their debts before the master, is permitted to do so upon the 
condition of being contributory to the plaintifif for his proportion of 
the expenses of the suit, was recognized by Chancellor Kent as a well- 
established principle in Mason v. Codwise, 6 Johns. Ch. 297. The rule 
is in accord with the plainest principles of equity. 

It is claimed that the défendants opposing this pétition ought not to 
be compelled to contribute to aid a prosecution against themselves. 
This does seem incongruous, but the incongruity arises from their 
own acts in seeking to share in the proceeds which may be obtained 
from them upon proof of the alleged illégal acts with which they are 
charged. Their debts aggregate nearly two-thirds of the entire in- 
debtedness. In the event of a recovery, they would upon distribution 
receive a like share of the fund. If they choose to come in as credit- 
ors under the order allowing proof of their claims, and become prac- 
tically, as they do, parties complainant to the litigation, they must 
share its burdens if they would participate in its gains. 

I am of opinion that the prayer of the pétition should be granted. 
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DALTON V. GHEMANIA INS. CO. 

(Circuit Court, N. D. lowa, W. D. December 9, 1902.) 

L Pedehal CoijflTs— Removai, of Causes— Pbtitioh. 

A pétltloil f or removal, allegjng that the contre vei-sy Is wholly between 
citlzens <if différent states, in that the plalntiff Is now and was at the 
tlme of finng the pétition In tlie actioii a citizen and résident of the state 
pf lowa, ànd the défendant "is a corporation organized, incorporated, 
and exlstinig under the, laws of the State of New York, and Is a citizen 
and résident of sald state, With Its principal place of business in New 
York City, New York, and never has been and is not now a citizen or 
résident of the state of lowa," was Insùfflciént for f allure to allège that 
défendant "was" a citizen of the state of New York at the tlme the suit 
was brbught In the state court. 

2. Samb— Aider bt Pétition. 

The pétition was not cured by an averment in complalnant's pétition 
alleging that défendant is and was at ail dates thereln stated a corpora- 
tion duly organized and authorized tç do business wlthln the state of 
lowa, etc., slnce. If any Inference as to défendants cltlzenship is to be 
drawn from that allégation, It Is that the corporation was organized 
within the state of lowa. 

8. Same— Amendmbnts. 

Where the record on removal of a cause to the fédéral courts fails to 
show that à défendant seeklng removal was a citizen of another state 
at the tlme the suit was brought, the fédéral court, on sustaining a 
motion to remand, has no power to grant leave to amend the pétition of 
removal. 

Submittéd dn Motiort to Remand to State Court. 

Martin & Martin and 'Wright, Cal! & Hubbard, for plaintiff. 
McVey, McVey & Gra,ham, for défendant. 

SHIRAS, District judge. This is a suit in equity brought origin- 
ally in the district court of Plymouth county, in this state, and in due 
time the défendant filèd a pétition for the removal of the suit into this 
court upon the ground of diverse citizenship. Upon the fîling of the 
transcript in tliis court thè plaintifif moved for an order remanding the 
suit to the state court on the ground that the record, as it appeared 
in the state court, failed to show the requisite diversity of citizenship, 
and this is the question presented for détermination. The pétition 
for removal states : 

"That the eontroversy in this action and every Issue of fact and law 
therein Is wholly between citlzens of différent states, and which can be fully 
determined as between them; that is to say, the plaintiff, P. F. Dalton, is 
now and was at the tlme of the flllng of the pétition in this action a citizen 
and résident of the state of lowa, and the défendant, the Germania Fire 
Insurance Company, Is a corporation organized, incorporated, and existing 
under the laws of the , state of New York, and is à citizen and résident of 
sald state, with Its pririciiJàl place pf business in New York City, New York, 
and never has been, and Is not now, a citizen or résident of the state of 
lowa." 

The objection taken to this pétition for removal is that with respect 
to the défendant it is not averred that it was a corporation created or 

% 1. Averments of citizenship to show jurisdlction of fédéral courts, see 
note to Shipp v. Williams, 10 C. C. A. 261. 
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existing under the laws of the state of New York at the tlme when the 
suit was brought in the state court; the statement being, in. effect, 
that at the date of the filing the pétition for removal the défendant was 
a corporation created under the laws of that state. Thus, in Stevens 
V. Nichols, 130 U. S. 230, 9 Sup. Ct. 518, 32 L. Ed. 914, it is said: 
"The pétition for removal does not allège the citizenship of the parties 
except at the date when it was filed, and it is not shown elsewhere in 
the record that Stevens and Mirick were, at the commencement of 
the action, citizens of a state other than the one of which the plaintifï 
was at that date a citizen ;" and for that reason the suprême court, 
after a trial on the merits, remanded the case. The same resuit fol- 
lowed in Jackson v. Allen, 132 U. S. 27, 10 Sup. Ct. 9, 33 L. Ed. 249, 
it being therein stated that "it appears from the record that the citi- 
zenship of the parties at the commencement of the actions, as well as 
at the time the pétitions for removal were filed, was not sufïiciently 
shown, and that, therefore, the jurisdiclion of the state court was 
never devested." Thèse décisions settle the proposition that the aver- 
ment in the pétition for removal to the efifect that the défendant is 
a corporation organized and incorporated under the laws of the state 
of New York refers only to the time the pétition for removal was 
filed, and is not sufïicient to show that the défendant was a New York 
corporation when the suit was brought. 

But it is contended that this defect in the pétition for removal is 
cured by the averment found in the pétition of complainant, and it is 
the rule that averments of fact, lacking in the pétition for removal, 
may be helped out by the averments found in the pleadings, as they 
existed in the state court when the application for removal was filed 
therein. In other words, if the record of the case, as it appeared in 
the state court, showed the requisite facts authorizing a removal of 
the suit, the case will not be remanded simply because the pétition 
for removal did not within itself contain a statement of ail the facts 
necessary to establish the right to a removal. 

Turning to the pétition filed by complainant, we find it therein re- 
cited "that the défendant is and was, at ail dates hereinafter named, 
a corporation duly organized and authorized to do business within the 
state of lowa, as insurer against loss and damage to property by fire." 
It certainly cannot be contended that the complainant intended by this 
averment to allège that the défendant company was a corporation 
created under the laws of the state of New York. The averment is 
that the corporation was organized to do business within the state of 
lowa, and if any inference is to be drawn therefrom it is rather to the 
efïect that the corporation was organized within the state of lowa. 

The contention of counsel is that the averment in the pétition of 
complainant, which was filed in the state court on August 13, 1902, 
shows that at that date the défendant company was a corporation, and 
that the pétition for removal, filed on September 22d, shows that on 
that date the company was a corporation created under the laws of the 
state of New York, a*id therefore it must be inferred that the défend- 
ant was a New York corporation on August I3th. The rule is well 
settled, however, that the facts necessary to terminate the jurisdiction 
of the state court must be clearly stated, and that the jurisdiction of 
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thé fédéral co»urt cannot be sustained on possible or evefi probable in- 
ferences, or, as is saidin Brown v. Keene, 8 Pet. 115, 8 L. Ed. 885: 
"The décisions of this court require that the averment of jurisdiction 
shall be ^positive ; that the; déclaration shall state expressly the fact 
upon which jurisdiction dépends. It is not suiRcient that jurisdiction 
may be inférred argumentatively from its averments." : 

As there is not to be foùnd either in the pétition for removal or in 
any other part of the record an averment to the effect that the défend- 
ant Was when this suit was begun a corporation created under the 
laws of the state of New York or of any state other than lowa, it can- 
not be held that the record shows the requisite diversity of citizenship 
at the date when the suit was commenced, and therefore it must be 
held that the record does not show fàcts authorizing a removal of 
the suit. 

On behalf of défendant leave is asked to file an amendment in this 
court to the pétition for removal for the purpose of supplying the lack 
of the avwment necessary to show that the défendant was, when the 
suit was birought, a corporation created under the laws of the state 
of New York. The question of the right of this court to grant leave 
to file amendttients to the pétition for removal, in cases of this char- 
acter, was fully considered in the suit of this same plaintif? against 
the Milwaukee Mechanics' Insurance Company, and the conclusion 
reached Wa"» that this court had not the power or right to allow 
amenditterït» to be fîled in cases wherein the existing record failed to 
show thait thè case was a removable one under the statutory pro- 
visions. 

Followîng the ruling in that case, it must be held that the court can- 
not allow the proposed amendment to be filed, and as the record, as 
it now stands, dues not show the facts necessary to sustain the juris- 
diction of this court, the motion to remand the suit to the state court 
must be granted. 



DE LONG HOOK & BYB 00. v. FRANCIS HOOK & EYE & FASTENER OO. 
(Circuit Court, W. D. New York. November 8, 1902.) 

1. TrADE-MARKS— SCOPK— FORM AND LUTtEUING OF CARDS. 

A corporation engagea in maBuf^eturing patented hooks and eyes is 
not entitled to approprlate the fortn of the cards on whieh the hooks 
were fastened, lettei;ed horizontally bètween rows of hooks and eyes, 
In connection with and as à necessary coroUary to its trade-mark. 

2. Same— Ukfair CoMPfiTiTtON— Ikjdnction Pendente Lite. 

In an action for unfalr compétition, affldavits in support of a pre- 
Umlnary Injunctlon showed that plaintiff's trade-mark consisting mainly 
in the words, "See tha,t Hump?" in connection with thé name "De Long," 
and that the arbitrary word "Hurnp'* was an essential characteristic by 
■which its goods beçame known to the public, and that thèse words 
were ûot uséd by défendant; and that the manner in which défendant 
' dressed lt8 gp0ds on çardg, whlle simllar to the cards used by plaîntifC, 
were, not such as to misiead an ordihary purchaser. Held, that an In- 
junctlon would not be granted pendente lite. * 

12. Unfalr corùpétltlon, see notes to Scheuer v. Muller, 20 O. C. A. lôô; 
Lare v. Harper & Bros;, 30 0. 0. A. 376. 
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In Equity. 

Stern & Rushmore (Charles E. Rushmore and William C. Straw- 
bridge, of counsel), for complainant. 

Macomber & Ellis (Tracy C. Becker, of counsel), for défendant. 

HAZEL, District Judge. A bill in equity has been filed by the 
De Long Hook & Eye Company against the Francis Hook & Eye & 
Fastener Company for unfair compétition in trade and recovery of 
damages for imitating complainant's form of hook and eye and its 
manner of placing the same upon the market. Tliis is an application 
for preliminary injuriction. A careful examination of the afndavits 
presented and of the various exhibits, consisting of cards upon which 
hooks and eyes are attached, leads to the conclusion that the words of 
complainant's trade-mark, "See that Hurap?" in connection with the 
name "De Long," and the arbitrary word "Hump," were the essential 
characteristics by which its goods became known to the pubHc. It 
would appear that complainant sought thereby to not only com- 
pletely distinguish its product from that of défendant and other com- 
petitors, but also by its use and extensive advertising to acquire a 
spécial value and larger market. The complainant cannot appropriate 
the form of the cards lettered horizontally between rows of hooks and 
eyes, in connection with and as a necessary corollary to its trade-mark. 
Enoch Morgan's Sons Co. v. Troxell, 89 N. Y. 297, 42 Am. Rep. 294; 
Adams v. Heisel (C. C.) 31 Fed. 279. The especial attention of the 
public is called to complainant's registered trade-mark by its adver- 
tisements and cards. The adopted trade-mark evidently is employed 
to distinguish its goods from the goods of ail competitors. On the 
reverse side of the cards are printed the words: "It's genuine if on 
the face and back of every card of the Famous De Long Hooks and 
Eyes you find the words, 'See that Hump?' " The words "De Long 
Hook and Eye," "See that Hump?" and "Hump" are made distinc- 
tively prominent upon complainant's wares and in its advertisements. 
Neither the trade-mark nor the words "De Long" and "Hump" are 
used by défendant. By the aiifidavits of the défendant, read on the 
motion, it appears that the formation of words and letters, shading, 
size of cards, etc., are not in themselves calculated to deceive an intend- 
ing purchaser of complainant's article. Complainant contends that 
in some instances witnesses for défendant hâve made false statements 
in regard to the period of time when the hump hook made its appear- 
ance on the market. The De Long Hump Hook was patented Oc- 
tober I, 1889. It is not claimed that défendant infringes it. De- 
fendant, however, claims that the hump hook came into use a long 
time prior to the date of complainant's patent. In reply to this asser- 
tion complainant argues tliat the particular hump hooks alluded to 
by défendant were abandoned because of their faulty construction. 
Many affîdavits read by défendant tend to show that the manner of 
printing the cards, of attaching hooks and eyes, labeling their backs, 
and other collocations of éléments are old, and were in common use 
prier to their adoption by complainant. If this be true, complainant 
has sustained no injury. It is held that, when the style and manner 
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of dressing a conimodity is old, and in common use, such methods 
may be adopted without infringing the rights of others who may use 
the same style. Thèse averinents of prier use are denied, or attempt- 
ed to be explained, by complainant on the argument. The establish- 
ment of facts showing a gênerai as well as a prior use is of prime im- 
portance. Cross-examination of defendant's witnesses may demon- 
strate the falsity of the évidence on this and other points. Proof is 
now sufficiently before the court to preclude the issuance at this time 
of a preliminary injunction, which, in efïect, would be a final déter- 
mination of the points in controversy at the threshold of the proceed- 
ing. The gênerai ruie of law in cases of this character is stated as 
follows in Scheuer v. Muller, 20 C. C. A. 165, note, 74 Fed. 225 : 

"Independently of the existence of àny technical trade-mark, no manu- 
facturer or vendor wlU be permitted to so dress up hls goods by the use 
of names, marks, letters, labels, or wrappers, or by the adoption of any 
style, form, or color of packages, or by the adoption of any or ail of thèse 
indicia, as to cause a pttrciaser to be decelved into buylng his goods as 
and for the goods of anotber." 

Defendaht's affidavits tend to show that an ordinary buyer purchas- 
ing in the usual nlanner is not deceived by any simulation in defend- 
ant's manner of dressing its goods into believing that he is buying 
the goods of complainant. The similarities pointed out by the com- 
plainant in view of the employment of the trade-mark itself as a dis- 
tinctive identification is no déception upon the public, if proper con- 
sidération be given upon this motion tç the opposing afïidavits. It 
does; not appear that any ordinary purchaser has been misled. It is 
not clear from the large number of exhibited cards with hooks and 
eyes attached, many of them apparently Hke complainant's cards, but 
without its trade-mark, oi* any simulation thereof, that defendant's 
article iS a fraud upon the complainant. As the case appears upon 
this motion, complainant's goods hâve achieved distinctive récognition 
by the public by the exploitation of its trade-mark, an arbitrary désig- 
nation, and not by any other of the collated éléments which it employs 
to dress itS goods. Nor does the defendant's manner of placing the 
invisible eyes ùpon its cârds in imitation of complainant disturb 
this view. It now appeârs that complainant should rely upon its 
trade-mark, ail atbitrary désignation, to prevent the compétition of 
enterprising rivais in trade, I am therefore satisfied that the proofs 
before mè'àt this time do not disclose sufïicient facts to justify this 
court, in thé exercise of its équitable jurisdiction, to etijoin the défend- 
ant pendente lite. 

Motion détiied. 
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In re GONZALEZ. 

(Circuit Court, S. D. New Yoïk. October 7, 1902.) 

1. CiTizBNSHip — Natives of Poiîto Rico— Right to Enter United States. 

A native of Porto Rico did not become a citizen of the United States 
by virtue of the treaty of Paris, or Act April 12, 1900, providing for tlie 
government of tbe isïand, and is subject to ail the provisions of law 
regnlating the admission of aliens into the United States. 

Pétition of Isabella Gonzalez for Writ of Habeas Corpus. 

Charles E. Le Barbier, for the writ, 
Edw. Van Ingen, opposed. 

LACOMBE, Circuit Judge. Petitioner, an unmarried woman, is 
a native of Porto Rico, 20 years of âge, who arrived hère from that 
island on August 24, 1902. She was detained at Ellis Island immi- 
grant station, was duly examined by a board of spécial inquiry, and 
was excluded from admission into the United States upon the ground 
that she was liable to become a public charge. 

The only question open for discussion on this application is whether 
or not petitioner is an alien. Upon ail other questions the décision 
of the appropriâte immigration ofïicers, when adverse to the admis- 
sion of the alien, is made final, unless reversed on appeal to the sec- 
retary of the treasury. Act Aug. 18, 1894, 28 Stat. 390 [U. S. Comp. 
St. 1901, p. 1303]. It is true that this court held to the contrary 
in Re Martorelli, 63 Fed. 437, foUowing In re Panzara (D. C.) 51 
Fed. 275 ; but the act of 1894 was not before it. The Martorelli 
Case was decided in October, 1894, before the statutes of that year 
were published. 

The fourteenth amendment to the constitution provides that ail 
persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States. It is not dis- 
pnted that petitioner was by birth an alien. Unless in some appro- 
priâte way she has since been naturalized, she is still an alien. There 
is no suggestion that she was ever naturalized under the gênerai laws 
prescribed by congress regulating the admission of aliens to citizen- 
ship. The treaty of Paris, unlike earlier treaties which dealt with 
the Louisiana and Florida purchases, with California, and with Alas- 
ka, did not undertake to make the native-born inhabitants of Porto 
Rico citizens of the United States. It expressly provided that: 

"The civil rlghts and political status of the native Inhabitants of the ter- 
ritories hereby ceded to the United States shall be determined by the con- 
gress." 

In conformity with this provision of the treaty it was provided in 
Act April 12, 1900, c. 191, § 7: 

"That ail inhabitants continuing to réside therein who were Spanish sub- 
jects on the eleventh day of April, 1899, and then reslded in Porto Rico, and 
their children born subséquent thereto, shall be deemed and held to be citi- 
zens of Porto Rico, and as such entitled to the protection of the United. 

If 1. Citizenship and alienage under fédéral and state laws, see note to 
City of Minneapolis v. Reum, 6 0. C. A. 37. 
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States (excepting such as had preserved their allegiance to Spain), and they, 
together wlth such citizens of the Wnlted States as may réside in Porto Rico, 
shall continue a body politlc under the name of 'The People of Porto Rico,' 
with govemmehtal po'v^'ers as hereinafter coiiferred and with power to sue 
and be sued as such." 

This législation has certainly not operated to eflfect a naturaliza- 
tion of the petitioner as a citizen of the United States. Being foreign 
born and not naturalized, she remains an alien, and subject to the 
provisions of law regulating the admission of ahens who corne to 
the United States. 

The writ is dismissed. 



BROOKFIBLD et al. v. HECKER et al. 

(Circuit Court, S. D. New York. October 7, 1902.) 

1, J0R18DICTION OF I'bdbral COURTS— Suit by Receivbb— Ancillart Proceed- 

INGS. 

A fesdéral court which has appointed aneiUary receivers for the prop- 
erty of a corporation wlthin its jurlsdiction has jurlsdiction of a suit 
by such receivers in thelr own name to protect the business can-ied on 
by them froin Injury by unfalr compétition, also carried on within the 
State, •w'ithoiit regard to the citlzenshlp of the parties. 

In Equity. On demurrer to bill. See 114 Fed. 1021. 

Sullivan & Gromwell, Henry W. Clark, and William V. Rowe, for 
complainants. 
Wilson & Wallis, for défendants. 

TOWNSiEND, Circuit Judge. Complainants were appointed re- 
ceivers by the court of chancery in New Jersey, and by the United 
States circuit çpurt for the Southern district of New York, of a cor- 
poration organizèd under the laws of the state of New Jersey, and 
carrying on business in the state of New York. The receivers bring 
this suit in their own names for infringement of trade-marks and un- 
fair compétition in trade. Complainants claim that the court has ju- 
risdiction not\yitbstanding the lack of diverse citizenship, on the 
ground that the courts which appoint receivers hâve the power to 
protect the assets in their possession; citing Porter v. Sabin, 149 
U. S. 473, 479, 13 Sup. Ct. 1008, 37 L,. Ed. 815, and Pope v. Railway 
Co., 173 U- S.:S7S.. 19 Sup. Ct, 500, 43 L. Ed. 814. 

Défendants denjur on two grounds : 

First, that a trade-mark is property, and must be held to be located 
where the corporation was incorporated, viz., New Jersey; that the 
decree of the said United States circuit court for the Southern dis- 
trict of: New York appointing the complainants ancillary receivers only 
appointed them, and could ohly appoint them, receivers of the prop- 
erty in that district ; and that, thereforé, the court has no jurisdiction. 
If the suit concerhed tangible property situated in New Jersey, this 
contention might be well founded. This suit is brought not merely 
or principally on the ground of a technical trade-mark, but to pro- 

ir 1. Jurlsdiction of suits bj? ahd against receivers in fédéral courts, see 
note to PIow Worlss v. Flnks, 26 C. C. A. 49. 
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tect the business carried on in New York against unfair compétition, 
also carried on in New York, and this court, having charge of the 
assets and the business, has jurisdiction of such a suit in accordance 
with the principle enunciated in the cases cited. 

The second ground of demurrer is that the complainants are re- 
ceivers pendente lite, and hâve no title to the property of the corpo- 
ration, and hâve no right to maintain any suit in their own names for 
the détermination of the title to the property. It is unnecessary to 
consider this question, as this is not a suit to obtain title to prop- 
erty. It is a suit to restrain injury to the business now carried on 
by the receivers, and the right to bring it in the name of the re- 
ceivers is sustained on the authority of Davis v. Gray, i6 Wall. 203, 
21 L. Ed. 447; Harland v. Telegraph Co. (C. C.) 33 Fed. 199. 

The demurrer is overruled. 



THE FAYERWEATHER WILL OASES. 

(Circuit Court, S. D. New York. August 25, 1902.) 

1. Circuit Courts— Rules of Decision-^Following Décision op Superiob 

CODKT. 

A décision of tlie circuit court of appeala ttiat a matter is res judieata 
by reason of judgments of state courts is concluslve upon a circuit court 
in wliich the issue subsequently arises between tlie same parties or their 
privies, where the évidence is substantially the same, whatever may hâve 
been the intervening décisions of the state courts thereon. 

In Equity. On final hearing. See 103 Fed. 548. 

Roger M. Sherman and Wm. Blaikie, for complainant. 
C. J. Bovee, Jr., Jno. E. Parsons, James L. Bishop, and Henry L,. 
Stimpson, for respondents. 

LACOMBE, Circuit Judge. In whatever way the questions aris- 
ing in thèse causes are presented, whether by bill and plea, or bill 
and answer, or cross-bill and plea or answer, the claim preferred by 
"widow and next of kin," or survivors and privies, is conclusively shut 
out by the releases, if such releases are valid. The question whether 
or not they are valid was held by the circuit court of appeals to be 
no longer an open question, because it had been adjudicated in a 
prior Htigation between the same parties or their predecessors or 
privies. It is not perceived that the record hère, so far as it deals 
with such prior Htigation, is materially différent from that on which 
the circuit court of appeals passed. The testimony of the state judge 
who heard the prior cause at spécial term has added nothing. His 
opinion showed quite as clearly that he did not consider the ques- 
tion whether the releases were or were not obtained by fraud or 
misrepresentation. Where the facts are the same, the décision of the 
circuit court of appeals is controlling hère. Whether later décisions 
in the state courts should induce a modification of the principles of 
law enunciated by the circuit court of appeals is a question for that 
court, not for this. 
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' î^he Bé'Vtï'al pleas are sustained, arid bill and cross-biU dismissed. 
I)ècf«es>aj>ip'ropriate to the situation presented by the pleadings, iiot 
îil àiî itiStandes uniform, of the différent parties, may be entered on 
notice. 



0. O. BUHNS CO. T. W. F. BURNS CO. 

(Circuit Court, S. D. New York. August 26, imi) 

1. Ukfaib Compétition— Preliminart Injonction— Lâches. 

A prelirnlnary Injunctlon to restrain unfair compétition ' will not be 
granted on confllcting évidence, where eompïainant had Iciiown of the 
purposes and practices of défendant for a year and a half before coin- 
mencing suit, during ail of which tlœe they were active competitors In 
business. 

In Equity. On motion for preliminary injunction. 

David A. Sullivan, for the motion. 
Hastings & Gleason, opposed. 

THOMAS, District, Judge. The défendant was incorporated in 
September, 1900, and thenceforth'its purposes and practices were 
known to the eompïainant. The bill was filed about April, 1902. 
Meantime the parties haye been active rivais in business, pursuing 
each pthë^ in various stàtes, and menaces and représentations, true 
or faisje, on either side, hâve not been absent. After thèse mutual 
expériences the présent suit was begun, and the différences are sought 
to be settled upbn a motion for a, preliminary injunction, and from 
the conflicting évidence presented by affidavits the court is expected 
to find the truth. The eompïainant tardily asks that the défendant, 
for some timè treated as its rival, be condemned. Had it shown 
earlier zeal in bringing this suit and pressing it to trial, a final hear- 
ing could hâve been had long since; but during the period of its 
delay pecuniary damage does not seem to hâve befallen it, as the 
présent records seeitisto show that it throve sparingly until the de- 
fendant's activity stimulated the business. The défendant has been 
guilty of soWe acts that it professes to hâve abandoned, and in view 
of ail this'it îs thought that the complainant's lâches and continued 
récognition of the défendant as a competitor should constrain it to 
await the final heàring for such relief as may be due it. Therefore 
the motion Is denied. 

f 1. TJnfalr éônipfetltion, see notes to Scheuer V. MuUer, 20 O. G. A. 165, and 
iLare v. Harpef & Brols., 80 0. 0. A. 379. 
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THE S. L. WATSON. (Nos. 431, 432.) 

THE THOMAS P. SHELDON. (No. 433.) 

(Circuit Court of Appeals, First Circuit. November 20, 1902.) 

X Shippino — Validitt op Charter — Authoritt of Agent. 

Authority given an agent by a shipowner, wtio was a nonresident, to 
"look after" certain barges employed in the gênerai carrying trade, to 
malie contracta for their services, coUect frelght, etc., is not to be so 
narrowly consirued as to render invalid a charter for the carrying of flve 
cargoes by two of the barges, to be performed withln two months, whicli 
was accepted and acted upon by the charterer iu good faith. 

?. Samb — Waiveb of Time by Charterer — Doty of Owser to Makk De- 
FAOLT Good. 

The owner of certain vessels was in default in the provisions of a char- 
ter to carry a number of cargoes wlthin a specifled time, and thereupon, 
the charterer having consented to a substantial performance within a 
reasonable period of time not specifled. It was incumbent on the owner, 
in order to avoid the effect of his default, to use reasonable efforts to 
make good the default, so that the mère fact that certain vessels sub- 
stituted by hlm for that purpose might hâve been subjectéd to some delay 
In loadlng would not justify him in refuslng to load after the cargoes 
were ready and tendered to the vessels. 

8. Samb— Damages for Bheach. 

While negotiatlons were pending between the owner of vessels in de- 
fault on a charter party and the charterer, looking to a substantial com- 
pliance with the charter, the market for freights advanced. Thereupon, 
after the negotiations were broken off, the charterer, having been com- 
pelled to charter other vessels, was entitled to be compensated In damages 
on the basls of the intervening advance. 

4 Admibalty— Effëct of Misjoinder. 

A decree in admiralty will not be reversed on appeal because of a 
misjoinder of causes of action in the llbel, where one was dismissed by 
the court, either on exceptions or on final hearlng, and a decree on the 
merits entered upon the other only. Where the final condition of the 
record is in accordance with the substantial rules of the law, a court of 
admiralty does not look at the intervening steps. 

K. Maritime Liens — Breach of Charter. 

Although the owner may contract In a single charter for the carriage 
of a number of cargoes by one or by a number of vessels, the vessels 
themselves are not bound so as to be subject to a lien for a breach of 
the charter so far as It remains wholly exeeutory; nor are they in any 
case bound for each other, or with respect to any cargo not received 
on board, although they may hâve entered on a performance of the con- 
tract by carrying one or more cargoes. 

Appeal from the District Court of the United States for the District 
of Rhode Island. 

Frédéric Dodge and Harrington Putnam, for Lake Shore Trans- 
it Co. 

Edward E. Blodgett and Addison C. Burnham (Eugène P. Carver, 
on the brief), for Virginia Iron, Coal & Coke Co. 

Before PUTNAM, Circuit Judge, and ALDRICH and LOWELL, 
District Judges. 

PUTNAM, Circuit Judge. Thèse appeals arise out of a breach of 
a written contract designated a "charter party," dated on July 26, 
1899, t)y which one Mr. Stanwood, as agent for J. C. Gilchrist, the 
118F.-60 
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owner of the barges, and the claimant, who did business under the style 
of Gilchrist Barge Company, contracted that the barges Thomas P. 
Sheldon and S. L. Watson should transport five cargoes of coal frnm 
Lambert's^point, in Norfolk, Va,, to Providence, R. I., at 80 cents per 
ton. Thè cargoes were to bé delivered in Providence préviens to 
October ist. It was stipulated that the barges should "take tum in 
Ipadiri^i'is'^diistomary," and that, in case coal was not ready to load 
them whçn they reported for cargo, within a reasonable time, the 
owners: should hâve the option of loading on other coal, and returning 
next trip'tb load under the charter. Forty dollars per day demurrage 
in case of détention of either barge by default of the charterer was 
also aiigrëed on. 

The first contention on the part of Gilchrist is that Stanwood had 
no authority to tie up the barges for fîve voyages. Gilchrist lived 
and did business at Cleveland, pbîO. The barges originally were en- 
gaged in lake navigation^, but thçy had been sent to the Atlantic coast, 
and had been left without steady employment. Stanwood lived at 
Boston, where the charter party was negotiated and made. In a letter 
from Gilchrist to the t'épresentatiV^^e of the charterer, who is the libel- 
ant, dated on October 23, 1899, in référence to the questions involved 
in theseappeals, he wrpte as follows: 

"I thinjj;, iï yôu wîUsee' Stanwood, that you can flx the matter up with 
hlnij if he Is m any way at fault. I am most too far awûy from Boston 
to kïiow Jùpfc What to do.*' 

This letter, in connection with the other facts, shows that the cir- 
cumstançes called for a broad authority with référence to the employ- 
ment of 'the barges. That authority was contained, in. the following 

agreement of Jlily 24, 1899: 

"Cleveland, O., July 24, 1899. 

"We hâve this day arrangea with A. Stanwood, of Bostoli,. Mass., to look 
after the barges F. A. Georger, Moonlight, Charles BV)ater, T. P. Sheldon, 
S. L. Watson, M. S. Bacon, Verona.rand W. S. Crosthwaite, now on the 
AtiantJc eofisti for us, and to allow Hlm ten dollars ($10.00) each per month 
for the ^febt barges, beglflning Augtst Ist. Also a further compensation of 
6% (six :per cent.) ôf the net earnlnga of the barges. By the net earnings 
we méan What Is left after ail the .MUs are pald; and 6% (six per cent.) 
interest onta valuation of $120,000.00» and 10% (ten per cent.) for Insurance 
on the featoe Taluatlon, is deducted' as; an addltional expense. 

"Stanwood Is to collect ail freights promptly, and deposlt same in the 
National Bank of the Rédemption at Boston, to the crédit of the Coal & 
IropiNatioçialB^nkof Cleveland. i,Heis;to make no charge for commissions 
for the securlng of the cargoes for the above barges, unless he cannot get 
his cargo direct, and is obligea to pay a broker a commission to secure it. 

"This contraetcan betermlnated any- tlme that I may so désire. 

"J. C. Gilchrist. 

"Acc^ted by A- Stanwood." 

Immediately on the barges being thartéred, Staiiw6od telegraphed 
to GilchriSit Las, fblloWSî, r"I -hâve ehartered Watéon ànd Sheldon 
eighty Providence and tug has left." There was no reply to this, and 
no inquirj' by Gilchrist as to the terms of the charter ; and, althougli 
it is ç^acej^^, that one voyage was made under it,.ati:d payment was 
received fjor the freight thereof, no objection was made by Gilchrist 
untila Içttsç from him of October 17, 1899, to the représentatives 
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of the charterer, which was after the présent controversy arose. 
In this he said that Stanwood had no authority to tie up any of the 
tonnage for more than a trip at a time. He also referred to the 
expression "beginning August ist" in his contract with Stanwood. 

As, under the circum stances, it is évident that a contract so loose 
and informai as that of July 24th, on which both Stanwood and 
innocent parties had acted, must be construed to sustain such action, 
if reasonable to do so, the expression "beginning August ist," is 
easily disposed of, as pertaining only to the time from which the 
monthly compensation should be computed. In the same way the 
sweeping expression in the contract "to look after the barges" can 
properly be held to hâve given Stanwood large discrétion as to the 
method of chartering them, provided nothing unreasonable was at- 
tempted by him. It is too clear to need detailed remarks in regard 
thereto that, looking at the nature of the business, and the season of 
the year, and the character of the business involved, it was quite as 
reasonable for Stanwood to hâve arranged by one charter for a cer- 
tain number of voyages within a limited time of about two months, 
as to hâve stipulated in several charters for voyages one on the heel 
of another. In order to keep the barges steadily employed, he would 
hâve been obliged to do one or the other, even under the strictest ternis 
of his authority ; and it would be unreasonable to hold that Gilchrist 
intended his property should remain unemployed. However, the con- 
tract between Gilchrist and Stanwood can easily be construed to sus- 
tain the charter party before us, and therefore, according to settled 
rules, it should be so construed, if necessary, to uphold what was donc, 
if not unreasonable, between Stanwood and innocent parties. 

We reach this conclusion without going into the question of rati- 
fication, although, on ordinary principles, if Gilchrist, on being in- 
formed as to the charter party, saw fît not to inquire into its terms, 
he must, for the just protection of the charterer, be assumed to hâve 
been content to rely on Stanwood, and thus, under the circum- 
stances, to be held estopped from afterwards disputing, to the préju- 
dice of the charterer, what was donc. 

The parties agrée that the Sheldon performed one voyage under 
the contract. It is claimed by Gilchrist that the Watson performed 
one thereunder, but this is denied. The charterer admits that the 
Watson performed a voyage, but claims that it was under a prior 
oral charter for a single trip, also made by Stanwood. Aside from 
thèse voyages, neither barge performed any, and Gilchrist was in 
fault in that respect, without any justification, or even pxcuse, there- 
for. Therefore Gilchrist must be held to hâve been a willful viola- 
tor of his contract in this particular, and the remaining facts in the 
case are to be scrutinized and weighed from that standpoint. 

The district court found, as claimed by the charterer, that no voy- 
age was performed by the Watson under the written contract, and 
assessed damages based on a refusai to transmit four of the five 
cargoes stipulated for. The claimant maintains that damages should 
he. assessed for only three cargoes, on the ground that the Watson 
performed one voyage. It is admitted that the Watson did perform 
a voyage, sailing from Lambert's Point for Providence at the same 
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date as the Sheldon, — that,îs, August 2d,-— delivering the coal to the 
same consignée, and receiving payment therefor at the same rate, 
80 cent3 per ton. There is nothing in what was done in connection 
with this voyage to enable the court to distinguish it from a voyage 
under the: written charter. The case, however, is made positive in 
favor of the claimant by a letter from the charterer to the Providence 
Gas Company of July 20, 1899. This was written while the barges 
were about loading at Lambert's Point. It was as foUows: 

"Virginia Iron, Coal and Coke Company, General Offices, Bristol, Va.— Tenn. 

"104 Water St., Boston, Mass., July 31, 1899. 
''A. B. Slater, Esq., Providence Gas Company, Providence, K. I. Dear Sir: 
We beg to advlse you that we will load this week barges Watson & Sheldon 
to apply on your orders. One cargo to be appUed on the 5,000-ton contract, 
and one on order previously given for 1,400 tons at $2.30, dellvered. You 
need bave no fear about demurrage in case the barges report at the same 
tlme. They are owned by the one company, and, according to the terms of 
charter, must take their turn to discharge. 

"Veiry truly yours, Virginia Iron, Coal and Coke Oo., 

"Henry T. AUehin, Agt." 

The last two sentences of this letter are a substantial admission 
that, whatever may hâve been the prior negotiations, the cargoes 
then loaded on both thè Watson and the Sheldon, and which were 
the cargoes already referred to, werC: loaded in pursuance of one 
charter. Therefore, although, as found by the learned judge who 
tried thèse cases in the district court, it is quite clearly proved that 
an oral charter of the Watson was attempted on July i8th, this may 
hâve teen mergçd in thé written charter on which the libels now 
before us were brought. The contract between Gilchrist and Stan- 
wood^ to which we hâve rçferred, was dated on July 24th. The rec- 
ord contains two letters from .Gilchrist to Stanwood, dated, re- 
spectivply, July i7th and July igth. Thèse refer to Stanwood's tak- 
ing charge of the barges Bacon and Georger, and of no others. 
There is nothing to show that he had any authority on July i8th to 
charter the barge Watson. It rests on the libelant to prove this, 
and not on the claimant to disprove it. Therefore, the libelant hav- 
ing failed to proye that Stanwood had any authority on July i8th 
to charter the Watson, its case would necessarily fail so far as that 
alleged charter is cpncerned; and it is possible that, after the con- 
tract between Gilchrist and Stanwood of July 24th, Stanwood pre- 
vailed on the charterer to abandon the oral charter, and to sub- 
stitute in lieu thereof thç charter of July 28th, which he was author- 
ized to make.* 

It appears that the Watson delivered on the voyage in question 
907 tons. In determining the damages which the district court as- 
sessed, it included an allowance of 95 cents per ton for the increased 
freight which the libelant was compelled to pay, computed on 4,024 
tons. The decree of the district court (113 Fed. 779) must be so 
far modified as to make this computation on 3,117 tons, instead of 
on 4,024. 

The claimant also maintains that, after he had been in default on 
his contract, Stanwood made an arrangement with the charterer by 
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which two other barges should be substituted for the Watson and 
the Sheldon; that tliose barges reported at Lambert's Point; that, 
not having been laden within a reasonable time, they withdrew, 
and that they had a right so to do. If the contention of the claim- 
ant were correct in this particular, it would be necessary to hold that 
the charter was satisfied for ail substantial purposes, or that the 
damages were of a comparatively small amount. 

The substance of this arrangement is found in the testimony of Mr. 
Friend, who was the représentative of the charterer. He fixes its 
time as early in September. He says that he urged on Stanwood the 
necessity of putting in some barges to carry out the contract; that 
Stanwood said he would report the fîrst barges he could get; that 
he told Stanwood that he would not hold him to the barges named 
in the charter if he would only bring the coal forward ; and that 
he kept urging him every few days, until Stanwood finally named 
two barges which he would hâve report. Apparently, from Mr. 
Friend's testimony, this was in season to hâve had the coal delivered 
in Providence within the time named in the charter; that is, the ist 
of October, if the barges had reported promptly. The barges named 
were the Georger and the Marion W. Page. 

Evidently there was no new contract made between the parties, but 
simply an expressed urgency on the part of Friend that the original 
contract should be fulfilled. Therefore, whatever was donc or to 
be donc with référence to the substitution of the barges, was niere- 
ly an urgent request and a permission on the part of the charterer 
that their owner should substantially perform his contract. Of 
course, under those circumstances, the terms of the charter would 
apply to the substituted barges only so far as the then circumstan- 
ces would call therefor. With référence to this substitution, the pith 
of the resulting position is that, Gilchrist being in fault, it was his 
duty to use reasonable efforts to make his contract substantially 
good, and that the charterer consented that he might do so, and 
waived holding him to a literal compliance. 

The Georger reported at Lambert's Point on September i8th. A 
schooner, whose capacity was in excess of 2,000 tons, reported the 
previous day. In accordance with the terms of the charter, the 
Georger could not claim to be loaded in advance of her turn. Appar- 
ently the steamer Cynthia, which took some 400 or 500 tons of coal, 
was put in ahead of the barge, although she reported later. In ac- 
cordance with our opinion m Cargo of 2,383 Tons of Soft Coal, pass- 
ed down on September 4, 1902, reported under title of Donnell v. 
Manufacturing Co., 118 Fed. 10, this could not hâve been donc ordi- 
narily. Nevertheless, under the spécial circumstances, which placed 
on the owner of the Georger the duty of using reasonable efforts 
to make good his unexcused default, this did not end the case, so far 
as that barge was concerned. The charter would hâve given her 
demurrage in case it had been determined finally that the charterer 
was in default so far as she was concerned; and also it gave her 
the privilège of loading "other coal, and returning the next trip" 
to load thereunder. Therefore, unless the delay was very unreason- 
able or clearly willful, as her owner had ample compensation se- 
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cured, he was not relieved from his duty to make good his pre- 
viotis default. 

Névertheless, on October 3d, Stanwood gave the charterer a 
peretnptory notice that he had decided to take this barge and load 
her elsewbere, and he did so, and she never returned. The testi- 
mony of Wilraer, who, as the agent of the charterer, controlled the 
loading at Lambert's Point, is uncontradicted that on October 3d 
there were 600 tons of coal ready to load aboard the Georger, and 
that on the two foUowing days sufficient additional coal arrived to 
complète her cargo. Whatever n:ay hâve previously occurred, and 
whatever may be the facts with référence to an alleged unjustifiable 
détention of the Georger at Lambert's Point, — matters which we do 
not find it neCessary to détermine, — it was the reasonable diity of her 
ownef, onbeing advised on October ^d that the charterer was ready 
to load hër, to cause her to remain and receive her cargo, and thus 
to contributeitowards making good his previous default. 

With référence to the Page, there are not any circumstances 
shownby the record favorable to Gilchrist. She did not report 
until September 26th, although the arrangement for her substitution 
was made early in September. Thus Gilchrist was again in default ; 
not, to be sure, by refusai, but by an unreasonable delay. Wilmer 
testified thât on October loth he notified her captain that he had coal 
on hand fcir her. He also testified that on that day he telegraphed 
Stanwood that the coal was ready for her, but that another party 
claimed the barge. Thereupon Stanwood loaded with the coal of 
the other party. This testimony is supplemented by the corre- 
spondence bëtween Stanwood and the représentative of the charterer, 
as follows : On October gth, apparently in view of the delay subsé- 
quent to theinéw arrangement early in September, that représenta- 
tive wroté StanWood, urging further modification, which would en- 
able Stanwood to substantially carry out the contract. This was 
not answered by Stanwood until by his letter of October I3th, in 
which he observed that the original contract expired October ist, 
and added, "Any business done from now will hâve to be donc on 
a new deal." It cannot be questioned that the Page abandoned the 
charterer 's coal on October loth in pursuance of the position thus 
taken by Mr. Stan\vood, and,' for the same reasons which we hâve 
stated with référence to the Georger, it follows that, so far as the 
Page is concerned, there was again no proper exertion on the part 
of Gilchrist to make good his previous default. Therefore, looking 
at the relations of the parties in the early part of September, and at 
the facts that Gilchrist was then in default without excuse, and that 
it was his duty to use reasonable efiforts to make good that default, 
we entirely agrée that the learned judge in the district court was 
right in holding that there was nothing with relation to either the 
Georger or the Page to relieve him from his liability for his original 
tort. 

Apparently freights rapidly advanced after the dates which we 
hâve named, and, ais the charterer did not get its coal forwarded until 
early in November, it dost considerably more to do so than it would 
hâve çost early in October. The district court allowed the enhanced 
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cost, and the claimant complains thereof, because he says that it 
might hâve been saved by chartering vessels at the earHer date. 
It is to be noted, however, that the first apparent répudiation of 
the contract was Stanwood's letter of October I3th, to which we 
hâve already referred. On receipt of that letter the charterer ap- 
pealed to Mr. Gilchrist, as it had a right to do. Gilchrist replied 
by the letter of October 2^à, which we hâve already cited. In that 
letter, instead of insisting that the contract was determined, he re- 
ferred the charterer back to Stanwood. This held the matter in sus- 
pense so far as Gilchrist was concerned, and it so remained until 
October 26th, when he wrote again, ending the relations between 
the parties. New charters were obtained immediately afterwards ; 
so that the position of the district court that, as until then negotia- 
tions were pending, the charterer was justified in delaying according- 
ly, cannot justly be gainsaid. 

A question was made by the claimant with référence to certain 
demurrage paid to one or more of the vessels which brought for- 
ward the coal, and which was included by the district court in its 
assessment of damages; but this has not been brought to our at- 
tention in such way that we are required to give it considération, or 
as to enable us to dispose of it properly if we did. 

Two questions peculiar to the admiralty remain to be considered, 
as to which we are clear that the learned judge of the district court 
was right in ail particulars. In the proceedings concerning the 
Watson the libel was in rem against the vessel, joining also a claim 
in personam against the owner. The district judge dismissed the 
libel so far as the vessel was concerned, and retained it against the 
owner, compensating the vessel by a spécial allowance of costs. It 
is claimed that this was a misjoinder. It is not necessary for us to 
détermine whether it was or not. The district court left the matter 
in practically the same form as though, on an exception being filed, 
the libelant had stricken out the claim against the vessel. In this 
particular the case is strictly in accordance with the resuit which 
was sustained in Newell v. Norton, 3 Wall. 257, 18 L. Ed. 271. In 
that case the libel was improperly filed against the vessel, master, 
owners, and pilot. On exceptions being taken, the libelant discon- 
tinued against the owners and the pilot, and a decree was entered 
against the vessel and master. On an appeal to the suprême court 
the decree was sustained, the only point being as to the effect of 
the original joinder of the owners and pilot. In the présent case 
the record before us is in precisely the same form as though there 
had been a discontinuance in the district court against the barge, 
and a decree as in Newell v. Norton. When the final condition of 
the record is in accordance with the substantial rules of the law, nei- 
ther admiralty nor equity looks at the intervening steps. This is 
clearly within the principles touching admiralty proceedings stated 
by us in American Steel Barge Co. v. Chesapeake & O. Coal Agency 
Co., 115 Fed. 669, 67s, 676. 

In this connection we hâve not deemed it necessary to détermine 
whether the rules of admiralty as to joinder are so stringent as stat- 
ed by Mr. Justice Story in several cases decided by him, because, in 



952 118 FÉDÉRAL RBPOHTER. 

view of whàt is said on this topic in Conklin's U. S. Àdmiralty Prac- 
tice (2d-Éd.) 37, and séquence, and in The Corsair, 145 U. S. 335, 
342, lia Sup. Ct. 949, 36 L. Ed. 727, whëre Newell v. Norton is re- 
stated, âhd especially in view of the subséquent rules ôf the suprême 
court pefftiitting joinders, which Mr. Justice Story seemed to think 
were contrary to fundamental principles, we imagine that his position 
in this' paHicular would not now be upheld in ail respects. The 
question, howèver, so far as this case is concerned, is clcarly dis- 
posed of by the circumstahces which we hâve stated. 

The libelant, howevef,' çlàims that he had a lien on the Watson, 
and that for that reason the libel as against her should not hâve been 
dismissed. Also, in the proceeding against the Sheldon, which 
formed the basis of one of the appeals before us, the owner was not 
joined, so that the district court dismissed the libel absolutely; and 
against this the libelant appealed, claiming that it had a lien on that 
barge for' thèbreach of the charter. 

It is to be observed, first of ail, that no complaint is made with 
regard to thé cargoes which were laden aboard the barges. They 
were pro;^erfy delivered; The only claim is for the breach of a 
contracta which, so far as the remaining three cargoes were con- 
cerned, was purely executory. It has now become a settled prac- 
tice, wbërfe several vessels make up a Une, for the managers to 
make contrêicts that goOds shall go forward by one or any other of 
the vessels of the line, depending on the times of arrivai and other 
contingetlGiès. It seems an extraordinary position, heretofore un- 
heard of, that ail the vessels of such a line can be held in solido for 
the breach Of such cOntrâcts so far as executory, even if parts of 
the cargoes' contracted for had been sent forward. Yet this is nec- 
essarily the fundamental principle underlying the position of the 
libelant in the casés before us. To permit liens to be sustained as 
claimed by it in solido against sundry vessels, would be to go en- 
tirely beyOnd the purpose of the admitalty law in granting them. 

The several vessels of a sùpposed line, and in this particular case, 
by analogy, the barges, so far as voyages not completed are con- 
cerned, are in no fault. The latter never entered into any contract, 
eitber expressly or by implication; but they well and truly per- 
formed such voyages as their owner -directed them to perform. They 
should not be hèld liable for bréachés of duty of merely their owners. 

The rule of àdmiralty, as a.lways stated, is that the cargo is bound 
to the ship and the ship to the cargo. Whatever cases may hâve 
been decided otherwise disregarded the universal fact that no lien 
arises in adpiiralty except in connection with some visible occur- 
rence relating to the vessel or cargo Or to a person injured. This is 
necessary in order that innocent parties dealing with vessels may 
not be the losers.by secret liens, the existence of which they hâve no 
poSSibility of detecting by any relation tO any visible fact. It is in 
hafrhohy with this rule that no lien lies in behalf of a vessel against 
her cargo for dead freight, or against a vessel for supplies contracted 
for, but not actually put abOard. The Kiersagèj 2 Curt. 421, Fed. 
Cas. No. 7,762; P,arS.', Ship. & Adm. (1869) 142, 143. It follows 
out the same principle that Mr. Justice Curtis states in The Kiersage, 
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2 Curt. 424, Fed. Cas. No. 7,762, that admiralty liens are stricti juris, 
and that they cannot be extended argumentatively, or by analogy 
or inference. He says, "They must be given by the law itself, and 
the case must be found described in the law." 

One of the latest works on admiralty published in the United 
States, Henry's Admiralty Jurisdiction and Procédure, 180, without 
hésitation gives the rule as said by us. It has been stated in the 
opinions of the suprême court in a positive way by Mr. Justice Cur- 
tis in The Freeman, 18 How. 182, 188, 15 L. Ed. 341 ; by Mr. Jus- 
tice Grier in The Yankee Blade, 19 How. 82, 90, 15 L. Ed. 554; 
by Mr. Justice Davis in The Lady Franklin, 8 Wall. 325, 329, 19 L. 
Ed. 455 ; and by Mr. Justice Davis again in The Keokuk, 9 Wall. 
517, 519, 19 L. Ed. 744. It is claimed by the libelant that ail the 
expressions in the cases cited are mère dicta. It is possible that ail 
four might hâve been decided withotit any référence to the rule which 
we hâve stated. It is certainly true that The Freeman and The 
Keokuk might hâve been rested on the same ground as Refining 
Co. V. Maddock, 36 C. C. A. 42, 93 Fed. 980, 982. Both were cases 
where bills of lading were given for cargo never received by the 
vessel, and, of course, they could hâve been rested on the mère prop- 
osition that it is settled law that the master of a vessel has no au- 
thority to give a bill of lading for cargo which he has not received, 
and that that is known to the commercial public, so that ail parties 
dealing with bills of lading, even though innocent, take them subject 
to that known limitation. Nevertheless, the opinions cited did not 
sec fit thus to rest the cases, but put them on the broader rule which we 
hâve stated. 

In conclusion, we may add that expressions may be found in opin- 
ions, which, although not necessary to the results reached, must be 
accepted as statements of learned judges of the settled rules of law. 
Some of the particular expressions referred to are positive ; and, in- 
dependently of our own knowledge of the rules of law, and the reason- 
ing which leads up to them, we would not be justifîed in rejecting 
such unqualifîed statements as we find from such eminent and expe- 
rienced admiralty lawyers as Mr. Justice Curtis, Mr. Justice Grier, 
and Mr. Justice Davis. 

Following our gênerai rules with référence to the weight to be 
given to décisions of the circuit courts of appeals in other circuits, 
we might hâve reached the same conclusion by accepting that of the 
circuit court of appeals for the Ninth circuit in The Eugène, 31 C. 
C. A. 345, 87 Fed. looi, the circumstances of which are more fuUy 
reported under the same title in (D. C.) 83 Fed. 222. 

It is true that in the varions cases cited no référence is made to the 
fact, if it ever existed, that there was a single contract for several 
voyages, and that one or more of the vessels proceeded against 
had in fact performed one or more voyages contracted for. How- 
ever, the rules of law which we hâve stated demonstrate that this 
distinction is unsubstantial. It is enough, as to that, to restate what 
we hâve already said, — that to permit liens such as are now claimed 
would go beyond the necessities of the admiralty law, would extend 
liens in violation of the principles stated by Mr. Justice Curtis in The 
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Kierea^ë, and vrould assess damages against a vessel not a party to 
a contfâct for a particular voyage either directly or by partial execu- 
tioil of that voyage. 'As to the latter proposition, we may well add 
that while, so far as the charterer and the owner of the barges vvere 
concërned, the charter was continuons, yet the vessels, being inani- 
mate, could not, by the Very nature of things, enter into a strictly 
executpry contract. Each of them could be subjected to such duties 
only as liiight arise by implication of law from the circumstances of a 
voyage, or other concrète act, on which it had in fact entered; and 
therefore, as to them, each of the several voyages was logically inde- 
pendent and single. 

Several of the questions covered by this opinion are discussed in a 
very 'careftll and interesting manner by Judge Addison Brown in 
The Monte A (D. C.) 12 Fed. 331, and his opinion in that case will 
well repay examination. 

In Nô._43i and No. 432, appeals relating to the barge S. L. Wat- 
son, the judgment is that the decree of the district court is modified 
in accordcinCe with the opinion passed down this day, and the case 
is remanded to that court, with directions to proceed in accordance 
with that opinion ; and the costs of appeal are awarded to the claim- 
ant. 

In No. 433, relating to the barge Thomas P. Sheldon, the decree 
of the district court is affirmed, and the costs of appeal are awarded 
to the claîmant. 



THE FLOTTBEK. 

(Circuit Court of Appeals, Nlnth Circuit. October 6, 1902.) 

No. 826. 

1. AdmibaIiTT—Appbai,— Questions Reviewabie. 

Objection to awaras made for salvage services to the offlcers and 
crevr of the salvlng vessel on the ground that they virera not made 
parties to the llbels canhot be raised for the first time In the appellate 
court. 

2. Same— Sài-vage Suit— Pahtieb. 

According to the preyailing practlce In admiralty, the owners of a 
vesseli may malntaln a suit for salvage services rendered on their own 
behalf and on behalf of the master, Offlcers, and crew, and it is not 
essentiel. ;that thé names of the offlcers and crew should be stated in 
the llbel, but they may be Identlfied by évidence at any time before 
the award made Is distributed. 
8. Balvage— Services Entitlbd to Compensation. 

A stearûshlp whlch went to the rescue of a dlstressed ship in re- 
. sponse to her signais, and, after attempts to take her in tow proved 
uneudcessful, because of the breaking of the towUne, proceeded to a 
port, and dlspatched word to a tug eompany for relief, also at the 
request of the master of the Imperlled ship, is entitled to a salvage 
award for her services, as are also her offlcers and crew, lu so far as 
they contributed to the final rescue. 
4. Samb. 

The offlcers and crew of a tugboat, which started with another to the 
rescue of an Imperlled ship. In response to her request for assistance, 

If 4. Salvage awards in fédéral courts, see note to The Lamlngton, 80 
C. C. A. 280. 
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but encountered sea périls which disabled her and compelled her return, 
so that she did not actually take part in the rescue, are entitled to a 
salvage award proportionate to their services and the risli to whicli they 
were exposed. 

5. SaMB— CONTKACT FOR TOWAGB SERVICES. 

A contract by ■whicb a tugboat conipany agreed to perform ail towage 
services that miglit be required by any of ttie vessels of a shipowner 
in the waters of the straits of Juan de Fuca, Puget Sound, British Oo- 
lumbia, or vicinity, at stipulated priées, did not cover saivage services 
rendered in the rescue of a ship of such owner from a place of danger 
outside the straits, and the towlng of such ship to a safe port inside the 
Sound. 

6. Samb — Nature dp Servicb— Péril of Rescued Smr. 

A sailing ship lay for two days and nights withln a few hundred 
feet of roclss along the coast, during stormy weather an<l heavy seas, 
being held only by her anchors. On the second day the mate and half 
the crew abandoned her, and made a dangerous passage to the land 
in a lifeboat. On the follovcing morning, when libelant's tugs came to 
her rescue, the wind had abated, but the sea was still high. The ship's 
distress signais were still up, and no objection was made to the as- 
sistance of the tugs, which was rendered at considérable péril in passing 
the Unes, owing to the heavy seas. The ship aiso slipped her anchors, 
losing both anchors and chains, of the value of over $5,000, rather than 
talîe the few hours' time which would hâve been required to save 
tbem. Held, that a flnding that the ship, when rescued, was in a posi- 
tion of great péril, was supported by the évidence. 

7. Same — Excessive Award— Review bt Appellate Court. 

Awards made for salvage services in the rescue of a ship considered 
by the appellate court, and, under ail the évidence, held excessive, and 
reduced. 

Appeal from the District Court of the United States for the Dis- 
trict of Washington. 

In the court below there were two Independent libels against the German 
ship Flottbelî,— one by the Saginaw Steel Steamship Company, as the owner 
of the steamship Matteawan, and on behalf of her offlcers and crew; 
the other by the Puget Sound Tugboat Company, as owner of the tugs 
Wanderer, Tacoma, and Holyoke; and on behalf of their offlcers and crew, 
for salvage services. Thèse two actions were, by stipulation of counsel 
and order of the court, Consolidated for the purpose of talàng testimony, 
trial, and entry of a final decree, but the interests of the libelants remain 
separate and distinct, and hâve been separately presented to this court in 
oral argument and by briefs. Ali of the testimony at the trial court was 
talîen before commissioners. After the appeal was talien, this court gave 
permission to hâve further testimony taken as to the employment of certain 
named persons on the tugs owned by the tugboat company. The court, 
upon considération of ail the facts, awarded salvage to the owner of the 
steamship Matteawan, $6,000, and to her captain, ofHcers, and crew $3,830; 
to the Puget Sound Tugboat Company, $8,000; to the captain, offlcers, and 
crew, $5,000,— maliing a total of $22,830, with interest at the rate of 6 per 
cent, per annum and costs. A gênerai statement of the facts, applicable to 
both actions, was made in the court below, which is hère adopted for the 
purpose of giving a gênerai and correct history of the case: "By reason of 
the absence of the government lightship from her station at Umatilla Eeef 
on the night of January 13, 1901, the German ship Flottbeli, bound from 
Yoliohama to Puget Sound, sailed into dangerous proximity to the roclis 
and reefs on the coast south of Cape Flattery. When land was sighted, ail 
hands were immediately called, the yards were braced, and every possible 
effort made to change the course of the ship, but just at the critical mo- 
ment the wind entirely subsided, so that the vessel became helpless, with 
the sea driving her inshore. Then both anchors were dropped in 25 fathoms 
of water. Almost immediately after coming to anchor, the wind came 
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strolig ftoiri the west, and soolii IJiGi'eaised to a gale, which continued until 
the erenlng of January 15th. It Is Impossible to détermine from the évidence 
whêtber the vessel actually dragged her anehor at any tlme. Her captaln 
admlts that she might hâve drifted a llttle; but this Is certain: if she did not 
drag, then the anchors were not dropped a moment too soon, for when she 
was flnally rescued on the morning of the 16th the distance betvreen her 
stem and White Rock was less than 500 feet, and she was In a position 
between White Rocli and a reef, on which the sea was brealiiug. During 
the entlre Interval from 1 o'clock a. m. of the 14th until 9 o'clock a. m. of 
the 16th the sea was tempestuous, and the , Flottbek was saved from de- 
struction only by her anchorg. The usual signais of distress were given 
and displayed, and soon after daylight on the 14th the steamship Matteawan, 
a large vessel, worth $350,000, owned by the Saginaw Steel Steamship Oom- 
pany,i bound from San Francisco to Tacoma, responded to the call for help 
conveyed by the signais, and upon request of the captaln of the Flottbelî 
attempted to take her in tow. In the raging storm several hours were 
si)ent ijîaneuvering to take a towUne from one shlp to the other. During 
this time the Matteawan was at anehor, and her violent surging on her 
cable broke and destroyed her wlndlass, and disabled her to such an extent 
that Bhe was obliged to sacrifice the anehor and chain, having no means 
to raise-ît. In vlew of thelr situation, the men on the Flottbek ought to 
hâve performed the labor and eneountered the rlsks of carrying a Une from 
ihelr «hlp to the steamer. They did so in the first instance, but the line 
broke, laod then one of tiie Matteawan's boats was launched and manned 
by her siecond offlcer and three others of her crew, who bufCeted with the 
waves until a second line was passed, which was used to draw the towline 
from the ship to the steamer. The boat was liable to be capsized by the 
high rolllng waves. * * » The Flottbek's towline was iinally secured 
on the steainer, but, before any strain had been put on it other than the 
violent dashing of the waves, It parted. The captaln of the Matteawan, 
then seeing that he could not rescue the Flottbek nor remain where she was 
wlthout en^ngerlng his own vessel, signified that it was necessary for him 
to go on his way, and was thereupon requested by the captain of the Flott- 
bek to report his position and send relief, and the Matteawan did hasten 
as a dispatch boat to call relief, consnmlng in that service an extra amount 
of coal. She arrlved at Neah Bay after dark, and spent some time there, 
giving an alarm by signais which resulted in a message being telegraphed 
to the Puget; Sound Tugboat Company at Seattle. Aecurate Information as 
to the location of the Flottbek was also communicated to the Puget Sound 
Tugboat Company by giving the Information to the company's steamer 
Magic, which met the Matteawan In the straits of Juan de Fuca, and 
flnally, on arrivai at Tacpma, the captain of the Matteawan sent full in- 
formation to tte tugboat company and to the Merchants' Exchange at 
Seattle and Sfta 'Francisco. "^ • * In less than one hour after receiving 
the message from Neah Bay /on the night of the 14th, the steamtug Richard 
Holyoke was dispatched from Seattle. On her way to the cape she met 
the Wanderer, pwned by the same company, and the two proceeded together 
towards the càpf, ^nd actually eneountered heavy seas at the entrance to 
the straits; but the machlnèry of the Holyoke became disabled, and both 
returned tp Neah Bay. The steamtug Tacoma, towing a ship down the 
stiaits, alsp recelVed orders to go to the rescue of the Flottbek, and at once 
took the ship înto Callam Bay, and left her at anehor, and then proceeded 
toi Neah Bay, iç'here she met ^he Wanderer, and the two waited there during 
the nIght pf the 15th, and whjen daylight came on the morning of the 16th 
they proceeded together, and arrived in the.viclnlty of the Flottbek between 
8:30, and 9 o'dpcli a. m. At that time there was very little wind, but the 
waves were roUlng high, washlng over the decks of the tugboat, maklng it 
extremely dlfflcult for men to stand up on the deck, or to do the work 
neeessary lu tàklng a ship in tow, and the Flottbek was rolling and surging 
heavily on her cables. ; In splte of ail diflaculties, a towline was promptly 
and sklllfully passed from each of the tugs, and the Flottbek slipped her 
cables, sacriflcing two ançhors and about 195 f athoms of chain, and was 
towed by the two tugs to a place of safety wlthin the straits, when tho 
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Tacoma was detached, and the towasie was flnished by the Wanderer to 
Tacoma. On the 15th, while the storm was still raging, and with no help 
in sight, the men on the Flottbek considered that the extrême danger ot 
their situation justifled them in talilng to the beats and abandoning the 
ship. Accordlngly the first mate and half the crew left the shlp in a boat, 
and effeeted a landing on the beach, and then gave a signal agreed upon, 
slgnlfying that they had succeeded in getting ashore without any of the 
men being drowned. By that time the storm liad commenced to abate, and 
the captain determined that he would not leave the vessel, and upon making 
that announcement those who were still in the ship deeided to remain wltii 
him. During the night the wind fell to a liglit breeze, and hauled arouud 
to the east, and on the morning of the IGth, before the Tacoma and the 
Wanderer came in sight, the captain and men on the Flottbek indulged 
hopes of being able to get their ship away with the help of the ofl'shore 
breeze, but they had not taken any steps to do so, and the distress signais 
were still displayed when the tugboats arrived." The Flottbek (D. C.) 112 
Fed. 682. Other facts will be mentioned in the opinion whenever necessary 
to meet the contentions of the respective parties. 

There are in the record 21 assignments of error. Thèse are reduced to 
11 in the brief of appellant. The points to be discussed under thèse assign- 
ments may be classified under the following heads: (1) Did the court err 
In holding that the Matteawan, owned by the Saginaw Steel Steamship 
Company, Its master, officers, and crew, were entitled to any salvage re- 
ward? (2) Did the court err in awarding salvage compensation to the Puget 
Sound Tugboat Company for the services performed by the tugboat Richard 
Holyoke? (3) Did the court err in holding that the services of the tugboats 
Wanderer and Tacoma were not governed by the contraet of the owners 
of the Flottbek with the Puget Sound Tugboat Company? (4) Did the court 
err in holding that the Flottbek, when taken in tow by the Wanderer and 
Tacoma, was in a position of great danger or péril? (5) Were the awards 
allowed by the court in favor of each of the libelants herein, its officers 
and crews, excessive? 

Williams, Wood & Linthicum, J. C. Flanders, J. M. Ashton, and 
W. L. Sachse, for appellant. 

Struve, Allen, Hughes & McMicken, for appellee Puget Sound 
Tugboat Co. 

Metcalfe & Jurey, for appellee Saginaw Steel Steamship Company 
and master and crew of the Matteawan. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after making the foregoing statement 
of facts, delivered the opinion of the court. 

The essential ingrédients to be considered by the courts in deter- 
mining the amount of the award that should be decreed in cases 
of this gênerai character for salvage services is clearly expressed bv 
Justice Clififord in The Blackwall, lo Wall, i, 14, 19 L. Ed. 870, as 
follows: (i) The labor expfended by the salvors in rendering the 
salvage service. (2) The promptitude, skill, and energy displayed in 
rendering the service and saving the property. (3) The value of the 
property employed by the salvors in rendering the service, and the 
danger to which such property was exposed. (4) The risk incurred 
by the salvors in securing the property from the impending péril. 
(5) The value of the property saved. (6) The degree of danger from 
which the property was rescued. The Mary E. Dana (D. C.) 17 
Fed. 353, 357; The Queen of the Pacific (D. C.) 21 Fed. 459, 472, 
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The Matteâwan was of the value of $300,000. The tugs were of the 
value of $40,000 each. The Flottbek was of the value of $60,000. 
Ther^ aire certain preliminary objections raised by appellant to the 
right of certain of the parties, to whom awards were made, to main- 
tain 'the suit, or to recover any salvage whatever, which will be first 
dispo*éed;;of. 

1. Appçllant contends that the ofScers and crews of the Matteâ- 
wan and of the tugboats are not entitled to any award whatever be- 
cause they ivere not made parties to the libels brought by the 
owners of the Matteâwan in the one case and the owners 01 the 
tugboats in thé other; that they never intervened therein, or in any 
manner ratified the acts of the respective libelants, and that their 
clâims td sàlvage are not supported by any proper allégations in 
the libels or by proofs. None of thèse objections were made in the 
court belpw, as they should hâve been if there was any merit in them, 
because, if timely suggestions had been made, they could easily hâve 
been remedied; and wè are of opinion that, not having been made 
in the court below, they ought not to bé considered for the first time 
in this court, The Commander in Chief, i Wall. 44, 52, 17 L. Ed. 
609. But the objections are without any merit whatever. The rec- 
ord shows that both libels were brought by the owners "and on be- 
half of the rdaster, ofificers, and crew," and in this respect the libelants 
followed: a practice which prevails in àdmiralty. There is no pre- 
tense that; any of the men to whom awards were given were not offi- 
cers or mèmbers of the crew of the ship or the tugboats. It would 
doubtless bave been better to hâve mentioned ail the names of the 
oificers and crew. It would at least hâve obviated the objections 
hère made. But the object of naming them is simply to bring them 
before the court, so that it will know the names of the ofïicers and 
crew entitled to an award. This was done in the présent case by the 
évidence. The tugboat çompany, after the case was tried in the court 
below, evidently anticipating that objections might be made to the 
manner of proof on this. point, took additional évidence by leave of 
this court, and Capt. J. B. Lilly, the manager of the tugboat company, 
who employed ail the men on the tugs, gave the names of ail the 
officers and crews employed on the respective tugs. But even if the 
names did not appear, the court would hâve had the power to award 
a spécifie sum for their services, and retain the money in court, until 
proper steps were takeii to ascertain their names. In The Blackwall, 
supra, the court said: 

^'Salvage isults are freqtjently promoted by the master alone, in behalf 
of himself and the owners' and crew, or in behalf of the owners and crew, 
or the owners alone, without making any claim in his own behalf, and the 
practice has never led to.any practical difflpulty, as the whole subject, in 
case of controverSy, is wlthin the control of the court. * • • Cases may 
also be f ound wbere co-salvors, who neglected to appear and become parties 
to the suit until the decree was pronounced, were allowed to pétition the 
court for such compensation ont of the fund In the reglstry of the court, 
and where their claim received a favorable adjudication." 

See, also, The Adrirondack (D. C.) 2 Fed. 872 ; The Leipsic (D. C.) 
5 Fed. 109, 112; Ben. Adm. (3d Ed.) § 384. 

2. It is claimed by appellant that the award to the Matteâwan 
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should hâve been based only upon the value of the services actually 
rendered by her in reporting the position of the Flottbek to the 
Puget Sound Tugboat Company, and that the court erred in consid- 
ering the services rendered by it, its officers and crew, in their unsuc- 
cessful attempt to tow the Flottbek. The court, in the course of 
its opinion, said: 

"The owner of the Matteawan Is entitled to be compensated for the injury 
resulting to that vessel from efforts in behalf of the imperiled ship in re- 
sponse to the direct request of her captain." 

We do not understand appellant to deny this proposition. It was 
stipulated by the respective parties that "$2,512.46 is the actual dam- 
age to the said steamship Matteavi'an happening by reason of the 
efforts of the said steamer to salve the said ship Flottbek," on the 
14th day of January, 1901. This would leave about $3,500 that was 
awarded to the Matteawan for salvage services. It lias frequently 
been said that success is an essential élément of salvage service, and 
its absence fatal to a claim for salvage compensation. As a gên- 
erai rule, this is true. But there are certain exceptions to this rule. 
Much dépends upon the peculiar facts of every particular case. In 
determining the point at issue, we shall endeavor to confine our- 
selves to the undisputed facts of the présent case. There is no pre- 
tense that the Matteawan at any time ever abandoned its efforts 
to relieve the Flottbek, and it must be kept in mind that her serv- 
ices in going to the Flottbek and in leaving that ship to signal for 
aid were performed at the spécial request of the Flottbek, and, in so 
far as thèse services resulted, in connection with the efforts of the 
tugs owned by the Puget Sound Tugboat Company, in rescuing the 
Flottbek from its péril the Matteawan, its officers and crew, inde- 
pendent of and in addition to the compensation of the ship for re- 
pairs, are entitled to salvage services. Among the recognized élé- 
ments of salvage services is the "taking aid to a distressed ship, or 
information for her to port," and "standing by a distressed ship." 
Hughes, Adm. 127, 128; The Undaunted, Lush. 90; Allen v. Canada, 
Bee, 90, Fed. Cas. No. 219; The New Orléans (C. C.) 23 Fed. 909. 
Salvors are more than common laborers, and their reward is of a 
character essentially différent from wages. Salvage is decreed by 
courts of admiralty as a reward for services successfuUy rendered 
in saving property from maritime damage, not on the principle of a 
quantum meruit, or as compensatory rémunération, but as a reward 
for perilous services, and as an inducement to seamen and others to 
readily engage in such undertakings and assist in saving life and prop- 
erty. Danger, péril, and a successful deliverance therefrom either 
by voluntary effort, spécial request of, or by contract with the owner, 
constitutes a case of salvage, whether rendered by one or more sal- 
vors. Each salvor that renders a meritorious service directly aiding 
in the rescue and saving of the property is entitled to a salvage 
award. The Island City, l Cliff. 210, Fed. Cas. No. 55 ; Id., i Black, 
U. S. 121, 17 L. Ed. 70; The Fanny Brown (D. C.) 30 Fed. 215, 
220, and authorities there cited; The Jevrel (D. C.) 41 Fed. 103; 
The Strathnevis (D. C.) 76 Fed. 855, 862, and authorities there cited ; 
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The Sabine, roi U. S. 384, 387; 25 L,. Ed. 982. In this connection 
it is claimed that the officers and crevv of the tugboat Holyoke are 
not entitled to any salvage a\yard. The Holyoke never reached the 
Flottbeki Tbe services performed by its officers and crew were 
very gljght, butj in view of; th^, conclusions just reached as to the 
Matteawan, and the authorities cited, we are not prepared to say 
that the services rendered by them did not entitle them to any salvage 
award. 

3. The court did not err in holding that the Puget Sound Tug- 
boat Company was not estopped from claiming any salvage award 
by reason of its contract with the owners of the Flottbek to tow its 
ships. This contract reads as foUows: 

"The party of the flrst part agrées to tow with reasonable and quick 
dispatch ail the vessels owned and controlled by parties of the second part 
that majr be in the waters of ^traits of Juan de Ifuca, Puget Sound, British 
Ooluinbla; or vlcinity, whether inside or outside of Cape Flattery, and that 
may requlre any towage service during the continuance of this agreement, 
at the ratés specîfled below." 

Therei is a marked and clear distinction between a towage and a 
salvage seryice. When a tug is called or taken by a sound vessel 
as a mère means of saving time, or from considérations of con- 
venience, the service is classed as towage; but if the vessel is dis- 
abled, and in need of assistance, it is a salvage service. In cases of 
simple towage, only a reasonable compensation is allowed, as upon a 
quantum meruit. In casp of salvjige, the award is upon a broader 
and more libéral scale, as we hâve before stated. In McConnochie 
v. Kerr (D. C) 9 Fed. 50, 53, Judge Brown said: 

"A salvage service Is a service whlch is voluntarily rendered to a vessel 
needing assistance, and is dèsigned to relieve her from some distress or 
danger either présent or to be reasonably apprehended. A towage service 
Is one whlch iç, rendered for the naerè purpose of expéd,iting her voyage, 
wlthout référence to any circunista^ces of danger." 

The authorities upon this subject are quite numerous. Many of 
them are cited in The J. C. Pfluger (D. C.) 109 Fed. 93, 95, and in 
Hughes, Adm. § 57. See, also, the Veendam (D. C.) 46 Fed. 489, 491. 

Applying this distinction to the case at bar, it is manifest that 
the contract between the parties does not, and was not intended to, 
include the character of salvage service rendered by the tugs of 
the tugboat company to the FlQttbek under the circumstances and 
conditions established by the évidence in the présent case. In con- 
struing contracts we must search for the intention of the parties at 
the time the contract was made. The contract in question, by its 
plain language and clear import, was evidently understood and in- 
tended by both parties to cover only towage services pure and simple, 
no other. In addition to the portion of the contraqt above quoted, 
there is a provision therein 'W;hereby the shipowners "agrée to em- 
ploy exclusively the tugs under the management of said party of the 
first part as long as said party performs the services with reasonable 
dispatch." And it is further provided "that if, at any time during 
the terms of this agreement, the party of the first part shall sign a 
contract with shipowners establishing rates of towage less than 
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herein specified, then this contract shall be so modified that the said 
parties of the second part hereto shall be required to pay thereafter 
for towage service only at the lesser rate agreed to in such last- 
named contract." Then follows the rate of towage services from 
and to the points therein specified. And thèse rates, as well as other 
portions of the contract, clearly indicate that they were not intended 
to cover services of the character rendered by the tugs of the tugboat 
Company in releasing the Flottbek from the risks and dangers she 
was in and towing her to a port of safety. 

4. It is contended by appellant that the court erred in finding that 
the Flottbek, when taken in tow by the tugs Wanderer and Tacoma, 
was in a position of great péril and danger. This point is argued with 
much earnestness on the part of appellant. The question is one of 
great importance. The greater the péril, the greater the award; 
less danger, less compensation. We do not understand appellant 
to deny that the Flottbek was, on the evening of the I3th and on 
the I4th and I5th days of January, 1901, in a perilous position, in 
great need of help and assistance. This is clearly shown by ail the 
testimony beyond any controversy or conflict. The disputed condi- 
tions relate to the night of the I5th and morning of the i6th of Janu- 
ary. The records at Neah Bay kept by the observer of the weather 
bureau show the velocity of the wind and conditions of the barometer 
at that point. At 5 a. m. on the I4th the barometer rating was 
29.645 ; the direction of the wind was southwest, 10 miles per hour. 
In the afternoon of that day the barometer rating was 29.955 > direc- 
tion and velocity of tbe wind was west, 12 miles; maximum velocity, 
32 miles from the west. The morning of the I5th, barometer 30.163 ; 
direction of wind, southwest ; velocity, 9 miles ; maximum velocity 
during the preceding 12 hours, 30 miles from the southwest. P. M. 
of the I5th, barometer 30.198; direction of the wind west, 15 miles; 
maximum velocity, 28 miles from the west. A. M. of the i6th, 
barometer 30.482; velocity and direction was calm; maximum ve- 
locity and direction 17 miles from the west. P. M. of the i6th, ba- 
rometer 30.503 ; velocity and direction was calm ; maximum velocity, 
6 miles from the east. The observer stated that Cape Flattery had 
a higher velocity of wind than Neah Bay; that Neah Bay is much 
more sheltered. The contention of appellant is that thèse condi- 
tions would hâve enabled the Flottbek — that had remained for over 
48 hours in the roughest portion of the weather without any spécial 
injury to herself — to hâve sailed away without assistance, and it was 
the intention so to do when the tugs arrived on the morning of the 
i6th. Capt. Schoemaker, master of the Flottbek, testified that dur- 
ing the night of the I5th "the ship was ail right; there was no dan- 
ger at ail" ; that on the morning of the i6th he told the men there 
was a little breeze, and that he thought there would be breeze enough 
to sail ofîE; that there was an ofifshore breeze from the east; the 
men said, " 'If we had a little more breeze, we could do it, we could 
slip our chains ;' and at daylight we made everything ready so we 
could slip the chains at short notice, and then I said we should take 
breakfast, and we would put sail on and sail her ofï;" that after 
breakfast, about 8 o'clock, the tugs came in sight; that the crew 
118 F.— 61 
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of one of theijï took. some photos of the ship; "they gave us their 
ropes ; we Ipt go our cables, and they towed us through the straits 
of San Juan de Fuca;" "when they got the hawsers tight, we im- 
mediately letgo chains, and went eut to sea." About 20 minutes 
after the $ugS;<i:amç; alongside of the Flottbek, everything was ready. 
After tesstifying that thepe was "a Uttle watçr on deck when the 
Matteawan was there," the following questions and answers were 
given: 

"How was it the aftemoon of the 15th, or night of the lôth and the 
tnoming p( the lOthî A. Then I doa't think there waa any water on board. 
Q. She was rolllngî A. Tes, ^ïr. Q. Was she pulling at her anchors? A. 
No, the anchbrs were siack. Q; The anchots were slack when? A. Ail tlie 
night * ♦ ■ * from the 15th to the leth. Q. How were they the morning 
of the 16th, when the tugs came alongside? A. They were hanging right 
Up and down. Q. At the time the tug was made f ast, was there any danger 
to your ship or your crew from the rolUng of the vessel? A. Well, no, not 
actual danger then, 1 think. Every movement of the ship can make an 
accident. Q. Were any of your crew hurt, as a matter of fact, while your 
ship was lying at.anchor in that position? A. No, sir. Q. You may state, 
captain, whether or not your yessel sustained any injury in any part by 
the pulling wWl« shp lay there at anchor. A. No, sir; there was no injury 
to the vessel, eXcept a Uttle to the windlass. Q. When did the windlass 
receive that lijuryî A. Little by llttle; on this morning some, and tlie 
next morning àlso some, when the gale was blowing. Q. When, you slipped 
your cable, djd 9,nything break aboard your ship? A. Yes, sir; the chain 
stoppers bcoke. Q. You lost. both anchors? A. Yes, sir. Q. How much 
chain did you lose? A. About 195 fathoms of chain. Q. Did you undergo 
any othet repairs hère in Taeoma other than the cables and the chaius and 
anchors? Ai WeJl, hardly any repairs; a Uttle bit to the windlass, that 
is all^ Q. You lost, your towrope, you say? A. Yes, sir. Q. Did you lose 
any other rbpe? A» ïes, sir; a great many other ropes. I think about a 
dozen coUs. Q. Any blocksî A. Yes, Sir; a great many blocks, as well. 
Q. How much, captain, was the cost of replaclng to the ship thèse items 
which you hâve mentlonedî A. About $7,000, that I lost." 

The testimony of several members of the crew of the Flottbek 
corroborated the foregoing testimony of the master. Mr. Williams, 
the mate of the tug Taeoma, among other things, testified as follows : 

"Q. Well, was there aiiy difflculty In paying out your hawser? A. Well, 
It was flangerous on account of the water coming over us ail the time. We 
woUld be down on our hands and knees and taking hold on the rope. It 
was pretty dangerous for the men to be around the deck. Q. Who attended 
to paying out the Une? A. Myself and the other two men, and there was 
one man at the wheel. • * * Q. On account of the seas, was your tug- 
boat able to hold its position, or did It back the flU? A. He held the position 
there. He would hâve to work the wheel ail the time backwards and for- 
wards to turn her around,— 4o get her around so as to hea,d the seas, and 
to try to keep her heading on to the sea. Q. What was your duty in paying 
out the hawser? A. To seethat it would not get foui of the wheel, and to 
see that everything was ail clear. • • * Q. You say the seas were 
washing over you while you "Were there? A. The seas were washing over 
us àlj the time. Q. How did you manage to hold fast? A, We would get 
right down on our face and hands on the grating. • *, * Q. Did you 
get your hawser made fast, and get it ail out before the Wanderer did? A. 
Nb, sir; not ail of it. The captain gave me orders to shackle the other 
hawser on Jt because the sea was so heavy we daren't pull on the one 
rope. I dldn't pay much attention to the Wanderer, because I had enough 
to do to look after our own rope." 

Substantially the same testimony was given by Nelson, the mate 
of the Wanderer. , 
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In connection with ail of this testimony it must be remembered 
that the Flottbek, on the morning of the i6th, only had one-half of 
its regular crew présent. The master upon this point gave the fol- 
lowing testimony: 

"Q. Now, you say that the flrst offlcer, with eleven men, left the ship? A. 
Yes, sir. Q. And they would rather risk thelr lives, you state, to get ashore, 
than to stay with the ship and run their chances? A. Yes, sir. Q. Of being 
lost with her? A. It was a poor thing to be in sight of a lighthouse and 
no steamers coming there. Q. They would risk their lives to take the boat 
and go ashore? A. Yes, sir. Q. And they did that because they were so 
much afraid on the ship; that is it, wasn't it? A. Well, in a gale of wind 
there was danger. Q. I say that is why they left,— they were afraid of 
their lives on tlie ship? A. Yes, sir. Q. And the flrst offlcer left you with 
eleven men? A. Yes, sir. Q. You had no offlcer left with you,— just yourself 
and twelve men? A. That is right." 

The master, after his safe arrivai at Tacoma, entered in his logbook 
the following: 

"January lôth. Heavy gale from southwest, with very much strain on the 
chains. The taeltles didn't always hold, and had to be replaced. No as- 
sistance in sight. The crew wished hard to leave the ship with the first 
moderate weather, because behind the reef astern of the ship was to be 
seen from aloft a place where possibly a boat could land. It was thought 
better to try at least to land than to stay on board, where there was certain 
destruction if no assistance arrived." 

There is considérable conflict in the testimony as to how close the 
Flottbek was to the rock; some of the witnesses placing it from 
one-fourth to one-half mile. The court found that when the tugs 
arrived upon the scène the stem of the Flottbek was towards White 
Rock, and distant not more than 500 feet. This fînding is sup- 
ported by the testimony of the ofïicers and crew of the tugs and by 
the photos taken from one of the tugs, and, without entering into 
ail the détails upon this point, we are of opinion that the fînding of 
the court is fuUy sustained by the prépondérance of the évidence. 
The position of the Flottbek was constantly changing more or less. 
In this connection the péril of the ship and its situation on the after- 
noon of the I5th of January is sbown by the testimony of the mate 
of the Flottbek when he, with 11 members of the crew, without ob- 
jection of the master, abandoned the ship, and by means of a lifeboat 
left for the shore : 

"Q. And when you left her, you left ln'r because you thought you would 
be safer in risking your life to get on shore than to stay on the ship? A. 
Yes, sir. Q. Now, this was a very dangerous trip that you took in your 
small boat, too, wasn't It? A. Yes, sir; it was. Q. The lives of yourself 
and the men were in constant danger from the time you left the Flottbek 
until you reached the shore? A. Yes, sir. Q. As you passed along thèse 
reef s you could almost put your hands out and touch the rocks? A. Some- 
times we touched the rocks with the oars. Q. And the sea was rolling 
heavily at the time? A. Yes, sir. Q. If that boat had struck any one of 
thèse rocks, you would hâve ail gone down? A. Yes, sir. Q. You and thèse 
men that left with you preferred to risk your lives in going to the shore 
than to stay on the ship? A. Yes, sir; that ts what we did. Q. You felt 
that staying on the ship was putting your lives in péril every moment? A. 
Yes, sir." 

While the master of the Flottbek testified that "there was no dan- 
ger at ail" on the night of the I5th of January, he admits that he or 
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some of the crew were on deck duritig the entire night, constantly 
displaying sisals for assistance. "Q. You say you kept putting up 
signais of distress? A. Yes. Q. You meant something by that, 
didn't ydii? A. Yes, we wanted a tug steamer." 

In the light of ail the testimony it seems to us apparent that the 
master, Hîs ôfïicers and crew, considered the Flottbek in péril on the 
morningof the i6th of January. This is shown by at least three 
of the undisputed facts : (i) When the tugs arrived upon the scène, 
her distress flags were still flying,^— "fiuttering in the breeze," — and 
remained until the ship was rescued by the tugs. (2) No objections 
were made to the services of the tugs. The master willingly accepted 
their aid. He did not tell the tugs that he was in no péril, and could 
safely sail his ship. (3) The master and crew were not anxious to 
remain, and take their chances of getting away from the breakers 
and the rock, because, notwithstanding the "calm weather" testifîed 
to by the master, just as soon as the tugs made fast their hawser, 
he slipped his cables, and abandoned both his anchors and chains, 
of the value of over $5,000, in order, as he stated, to save time. It 
would not hâve taken more than a few hours, or half a day at furthest, 
to save this property; but no such suggestion was made. Is it not 
apparent that he left because he considered there was danger to re- 
main? Do not his actions at the time speak more strongly than 
his words, uttered long after ail danger was over? 

5. This brings us to the main question, were the awards in the 
présent case excessive? In the light of the principles already de- 
cided, but.little more need be said on this question. It is one that 
appeals to the conscience, the common sensé, sound judgment, and 
légal discrétion of the court. It is no easy task to arbitrale this 
vexed question. The nisi prius courts are sometimes in favor of high 
awards,-^too high, in fact;,while others lean strongly in favor of 
low awards,— too low, in.fact. The question being one that rests 
largely within the discrétion of the trial judge, the appellate courts 
are loth to interfère. Hence it is that the books are full of cases 
where decrees hâve been sustained in the one case deemed too small 
and in the other where it seemed too large. 

In The Baker (C. C.) 25'Fed. 771, 773, the court said: 

"The allowance of salvage Is necessarily largely a matter of discrétion, 
whleh cannot be determined with précision by the application of exact raies. 
Diff«pent minds, In the exercise of Independent judgment upon the same 
évidence, sçjdom coïncide exactly in their vlews of the facts, or give the 
same prominence to the varied éléments ■vyhich make up the case. An ap- 
proxlm^te concurrence is ail that can be expected. For this reason appellate 
courts are not disposed to Interfère with decrees In salvage cases merely 
because the sum allowed the salvors is larger than the appellate court would 
bave allowed." 

In Simpson v. Dollar,. 4a C. C. A, 663, 109 Fed. 814, 816, this 
court said : 

"Np exact erlterlon can be fpund for estlmating the amount of salvage 
in àny case. The judgments of courts must necessarily difCer as to the 
précise amount to be allowed under glven clrcumstances. Where there bas 
been no mistake In fact, or; application of an unwarranted rule of compensa- 
tion In arrlving at the award, and the amount allowed cannot be clearly 
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Been to be inapproprlate, the courts on appeal hâve been reluctant to disturb 
the décision of the trial court The Bav of Naples, 1 C. C. A. 81, 48 Fed. 
737; The Amity, 16 C. O. A. 170, 69 Fed. 110; The George W. Olyde, 30 
C. C. A. 292, 86 Fed. 665; The Trefusis, 39 C. G. A. 96. 98 Fed. 314; The 
Emulons, 1 Sumn. 214, Fed. Cas. No. 4.480." 

But the appellate courts are the final arbiters, and it is their duty 
to décide the question fearlessly and impartially, with an eye single 
to reach the ends of justice. The Sirius, 6 C. C. A. 614, 57 Fed. 
851 ; The Elmbank, 16 C. C. A. 164, 69 Fed. 104, 109; The Haxby, 
28 C. G. A. 33, 83 Fed. 715 ; The Brandywine, 31 C. C. A. 187, 87 
Fed. 652; Ulster S. S. Co. v. Cape Fear Towing & Transportation 
Co., 36 C. C. A. 201, 94 Fed. 214, 219; The New Camélia, 44 C. C. 
A. 642, 105 Fed. 637. That the awards in the présent case are high 
must be conceded. Recognizing the meritorious services performed 
by the salvors, the péril they were in, at least during a portion of the 
time in the performance of their services, and the conditions, péril, 
and circumstances that surrounded the Flottbek, were the awards 
excessive? Taking into considération ail the rules upon this subject, 
and guided by ail the lights furnished by the évidence, our conclu- 
sion is that the awards were excessive, and should be reduced. This 
conclusion does not, however, call for the reversai of the decree. 
The decree will be modified by reducing the award to the Matteawan, 
its ofïicers and crew, one-third; to the Puget Sound Tugboat Com- 
pany and the ofïïcers and crews of the tugboats Tacoma and Wan- 
derer, one-third; and the ofïïcers and crew of the Holyoke one-half. 
E^ch party to pay its own costs upon appeal. 
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Limited. 

(Circuit Court of Appeals, Sixth Circuit. November 6, 1902.) 

No. 1,064. 

î, Tbade-Marks— Dbscbiptivb Words— "Computing" Scaleb. 

The Word "Computing," as applled to the class of seales whlch, in 
addition to weighing, indicate the priée of the article weighed, Is aptly 
descriptive of such function, and cannot be appropriated by one manu- 
facturer as a trade-mark for his own product, to the exclusion of other 
maliers, of whose seales It is equally descriptive. 

S. Samb— " Standard. " 

The Word "standard," as applled to seales, is descriptive, and cannot 
be appropriated as an exclusive trade-marii to designate a scale of a 
particular malje, either alone or in connection with the word "cdmputing." 

3. Unfair Compétition — Grodkds for Relief. 

In the absence of évidence showing that the words "standard" or 
"Computing," as applled to seales, either singly or together, hâve ac- 
quired a secondary meaning in the trade, as indicating a scale made or 
Bold by complainant, it Is not entitled to enjoin their use by another 
manufacturer or dealer, as constituting unfair compétition, unless it ap- 

1 1. Arbitrary, descriptive or fictltious character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 G. C. A. 323. 

113. Unfair compétition, see notes to Scheuer t, Muller, 20 C. C. A.. 166; 
iMie T. Harper & Bros., 30 C. a A. 376. 
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peaFSîthfttthey are used by défendant in such manner as to show a 
purpose to deeelve purchasers Into buying its scales for those of com- 
plalnant. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

This Is a bîli seeking to restrain an alleged infringement of a common- 
law trade-fflitk.vand for the purposè of restraining unfair compétition. The 
complainant'ls a corporation organized under the laws of Ohio, and bears 
the corporâte name of the Computing Scale Company. It was incorporated 
in 1891, and its factory is in Dayton, Ohio. The défendant is a corporation 
of the State oif Michigan, organized in 1899, and is doing buslnessln Détroit 
under the corporate name of the Standard Computing Scale Company, 
Limited. Bôth Companies are engaged In making a class of scales which. 
in addition to weighlng, indieate the priCe of the thlng welghed, and are 
commonly and generàlly known as "Computing scales." The complaiuant 
claims that It and Its predecessors in business hâve been the pioneers In 
the business, and hâve created a large market for such scales, and that its 
predecessor adopted the name "computîng" as a fanclful name, not de- 
scriptive rif the article, but polntlng out the origln or maker of the scale, 
and that, for further indicating the manufacturer, complainant adopted the 
word "standard," and has slnce used both words as trade-names, and that 
it has, by long" prlor use, acqulred an exclusive right to the use of both said 
words as valid'tPade-taarks. It further claims that. If It has not a technical 
trade-mark in said names, those words hâve acqulred a secondary meanlng 
which doeS point to complainant as the maker of Computing standard scales. 
The biU charges tfhat the défendant not only makes a scale which in form 
is iieedlessly madé to resemble the scàle naade by complainant, and therefore 
intended to deceive the public Into buying Its scale as a scale made by 
complainant, but that it has also adopted complainant's trade-names, and 
is fraudulently calllng its se^le "Standard Computing Scales," with the pur- 
pose of misleading and decelvlng the purchasers into the belief that Its scale 
is the .scale made and sold by complainant. The answer put in issue every 
averment of fraud or decelt, and denied that complainant has any valld trade- 
mark in the name "Computing" or "standard," or that those names hâve come 
to stand for qr, indieate any particular manufacturer. Much proof wa.s 
taken. Ûpon final héafing, relief was dénled upon both aspects of the bill. 
From the decree dlsmissing the bill, the complainant company has appealed. 

Archibald Cox; for àppellant. 
Charles H. Fisk, for appellee, 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, having made tiie foregoing statement 
of the case, delivered the opinion of the court. 

The relief prayed by the complainant is sought upon two grounds : 
First, violation of a speciiîc common-law trade-mark in the words 
"Computing" and "standard," whether used separately or together; 
second, uilfair compétition, .irrespective of any technical trade-mark, 
résùlting froiri the use of the wbrds "computing" and "standard" by 
the défendant : company as a means of misleading or deceiving the 
public into the parchase of the scale made by the défendant as the 
scale manufactured by the complainant. 

Treating thèse questions in théif order, we hâve first to fînd wheth- 
er the complainant company has acquïred an exclusive right to the 
use of the word "computing" as a technical common-law trade-mark. 
Now, a trade-mark may consist in any symbol, sign, word, or form 
of words. But it was forcefully said by Chief Justice Fuller in Elgin 
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Nat. Watch Co. v. Illinois Watch Case Ce, 179 U. S. 665, 673, 21 Sup. 
Ct. 270, 273, 45 L. Ed. 365, that : 

"As its office is to point eut distinctively the origin or ownersliip of the 
articles to which it is affixed, It follows that no sign or form of words can 
be appropriated as a valid trade-marlc, which, from the nature of the fact 
conveyed by its primary meaning, others may employ wlth equal truth and 
with equal right for the same purpose." 

The primary meaning of "computing" is calculating, numbering, 
counting, or estimating. Complainants say that "computing" implles 
an intellectual opération, and that as a scale cannot think, calculate, 
or compute, the term, when appHed to weighing scales or balances, has 
no such meaning, and is therefore wholly without any descriptive 
significance. On this assumption, it has been urged with much per- 
tinacity that a word, though primarily descriptive, may be used in a 
nondescriptive sensé, and, when so used, be a valid trade-mark. This 
is a misapprehension of the resuit of such cases as Reddaway v. Ban- 
ham [1896] App. Cas. 199; Wotherspoon v. Currie, L. R. S H. L. 
508; and Thompson v. Montgomery, 41 Ch. Div. 35, 50. If there 
is anything settled by the American and English cases, it is that any 
word or form of words which is primarily descriptive cannot be with- 
drawn from public use by adoption as a trade-mark. Referring to 
the English cases heretofore cited, where the use of descriptive or 
geographical words in a secondary sensé was protected, Chief Justice 
Fuller, in Elgin Nat. Watch Co. v. Illinois Watch Case Co., 179 U. S. 
665, 677, 21 Sup. Ct. 270, 275, 45 E. Ed. 365, said: 

"Thèse and like cases do not sustain the proposition that words which 
In their primary signification glve notice of a gênerai fact, and may be 
used for that purpose by every one, can lawfully be withdrawn from common 
use in that sensé: but they illustrate the adequacy of the protection from 
imposition and fraud in respect of a secondary signification afCorded by the 
courts. In the instance of a lawfully registered trade-mark, the fact of its 
use by another créâtes a cause of action. In the instance of the use in 
bad faith of a sign not In Itself susceptible of being a valid trade-mark, but 
so employed as to bave acquired a secondary meaning, the whole matter lies 
In pais." 

It the complainant has a technical trade-mark in the words "com- 
puting," its use by others will be restrained, for a wrongful intent in 
so using it will be presumed. But when the word is incapable of 
becoming a valid trade-mark, because descriptive or geographical, 
yet has by use come to stand for a particular maker or vendor, its 
use by another in this secondary sensé will be restrained as unfair 
and fraudulent compétition, and its use in its primary or common 
sensé confined in such a way as will prevent a probable deceit by 
enabling one maker or vendor to sell his article as the product 
of another. Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 
537> .549; II Sup. Ct. 396, 34 L. Ed. 997; Chemical Co. v. Meyer, 
139 Ù. S. 540, II vSup. Ct. 625, 35 L. Ed. 247; Mill Co. v. Aicorn, 
150 U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 1144; Singer Mfg. Co. v. 
june Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118; Elgin 
Nat. Watch Co. v. Illinois Watch Case Co., 179 U. S. 665, 21 Sup. 
Ct. 270, 45 E. Ed. 365 ; Bennett v. McKinley, 13 C. C. A. 25, 65 Fed. 
505- 
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In support of the contention that a word having a common or 
primary meaning may become a valid trade-mark when it has ac- 
quired in trftde a secondary meaning, the complainant has cited the 
cases of Reddaway v. Banham [1896] App. Cas. 199; Wotherspoon 
V. Gurrie, L.R- 5 H. L. 508; and Thompson v. Montgomery, 41 Ch. 
^'^^- 35» 50. 'In the first of thèse cases the words "camels' hair belt- 
ing," descriptive of a belting made of camels' hair, were protected 
ag^inst use in such manner "as to deceive purchasers into the beUef 
that they are purchasing belting of the plaintififs' manufacture." The 
court did not hold that the words constituted a valid, technical trade- 
mark, but that they had acquired a secondary meaning, and had come 
to mean "belting made by the plaintiffs, as distinguished from belt- 
ing made by other manufactùrers, and did not mean belting of a par- 
ticular kind, without référence to any particular maker." In other 
words, the case turned upon the moral and équitable principle "that 
nobody has any right to represent his goods as the goods of some- 
body else." Wotherspoon v. Currie and Thompson v. Montgomery 
were instances in which the name of a town, when applied to certain 
lines of manufacture conducted there by particular manufacturera, 
has come to stand for a particular manufacturer; that, while the name 
could not be held a vaHd trade-mark, its use in this secondary sensé 
would be restrained, because, as used, it operated to deceive pur- 
chasers into believing that they were buying the goods of one man- 
ufacturer, when in fact they were getting goods made by a dififerent 
person. The case ol Plant Co, v. May Co., 44 C. C. A. 534, 105 Fed. 
375, is supposed to sustain the contention that a word or name pri- 
marily descriptive or geographical may be a valid trade-mark. The 
case was decided by this court, and involved the question as to wheth- 
er the name "Queen" could be a valid trade-mark when applied to a 
Une of shoes to indicate origin of manufacture. The décision was 
put upon' the cases of Baltz Brewing Co. v. Kaiserbrauerei, Beck & 
Co., 20 C. C. A. 402, 74 Fed. 222, Raymond v. Baking Powder Co., 
29 C. C. A. 245, 85 Fed. 231, and bthers of Hke character there cited, 
in which the name "Kaiser," as applied to a béer, "Royal," as applied 
to a baking powder, and names of Hke character, such as "Mon- 
arch," "Victor," "King," etc., were sustained as valid trade-marks. 
But thèse cases rest upon the peculiar and spécifie character of the 
names so adopted as trade-names, being names not primarily de- 
scriptive of kind, quality, or class, when applied to inanimate things, 
and only standing, in a purely figurative way, for excellence or qual- 
ity or grade or class. Not being descriptive words, they were capa- 
ble of adoption as trade-names. 

But it is said that, as "computing" implies a mental opération, its 
application as the name of any class of weighing balances or scales is 
a palpable misnomer. If this be:so, the English language is inadé- 
quate, by any word or name, to indicate in an intelligent way the 
function of such a machine, for the synonyms of the word, "calculate," 
"estimate," "count," or "reckon," would equally imply a mental op- 
ération, and be just as inexact as "computing." Neither would the 
suggested term "price scale" be free from the like objection. "Price" 
primarily signifies the sum which the seller will receive in exchange, 
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aiid implies a mental opération requiring the exercise of memory 
and calculation. If the name fairly signifies some quality or function 
which the machine does or aids in doing, it cannot be regarded as 
an arbitrary or fanciful name ; and if the word so adopted is one of 
common use, vvith a well-understood primary meaning, which is fairly 
descriptive of the article to which it is applied, or of some quahty 
which it has, its exclusive use by one would manifestly deprive ail 
others from using the same word in describing their own similar 
article or machine. That the word does aptly describe the class of 
scales to which it has been appHed would seem to be indicated 
by long usage. When complainants adopted it, it had at an earHer 
day been applied to scales of the same class, and a number of pat- 
ents had been granted to patentées for scales described as "com- 
puting scales." When the défendant engaged in the manufactur- 
ing of such scales several years later, more than 50 patents are said 
to hâve been issued for scales called or described as "computing 
scales," and not less than 8 or 10 companies were then engaged in 
making such scales, and calling them "computing scales." Of course, 
if the complainant has an exclusive prior right to the use of the word 
as a trade-mark, the fact that many others were endeavoring to fîlch 
the name when défendant entered the field would not make the_ de- 
fendant any the less an infringer, whatever the eflfect of such facts 
upon the question of damages. But the facts we hâve referred to, 
showing the prior use of the word as descriptive of the scale, and its 
subséquent wide adoption, are very forceful in showing that the word 
has from the origin of such scales been by common consent and gên- 
erai usage regarded as a descriptive term aptly describing the func- 
tion of the scale in aiding the opération of computing or calculating 
the aggregate price to be paid for the article weighed thereon when 
properly adjusted by an intelligent operator. In view of the sig- 
nificance of the word "computing" when applied to a scale of the 
class hère involved, it is very plain that it cannot lawfully be appro- 
priated as a A^alid trade-mark, and that others may employ it with 
equal right and truth as descriptive of their own scales, when con- 
structed for a like purpose. The elïort to turn the descriptive word 
"standard" into an exclusive trade-mark, either separately or in con- 
nection with the verb "computing," is still less defensible, and we 
need say no more than we hâve said. The court below was clearly 
right in holding that the complainant had no technical trade-mark in 
either word. 

We come now to consider the case made for an injunction upon the 
ground of deceit and fraud. To sustain this aspect of the bill, the 
complainant must show that the word "computing," though primarily 
descriptive, and therefore not the subject of a technical trade-mark, 
has acquired in the trade a secondary signification, indicating a scale 
made or sold by the complainant. The évidence wholly fails to show 
that the word "computing," associated with scales, had come to stand 
for the scale made by com.plainant at the time the défendant began its 
use as descriptive of its own scale. Upon the contrary, the weight of 
évidence is that its trade meaning accorded with its primary significa- 
tion, and that, instead of standing for any manufacture, it stood for a 
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class of sGales. In short, the name stands for a machine, and iiot for 
a maker. >It/will be of no public importance to summarize the évi- 
dence in pnder to support this conclusion. The testimony as a whole, 
inckiding itlie catalogue and other advertising matter issued by the 
complaînànt, is ineffectuai to show that either the public or the com- 
plainant itself regarded the word "computing" as indicative of the 
maker, afld not the machine. The complainant never stamped its 
scales either as "computing scales" or "standard scales." The only 
name placed on its scales is its corporate name, "The Computing 
Scale Company." It is true that the word does very frequently ap- 
pear, in its catalogues and other advertising matter. But an at- 
tentive examination of that class of matter tends to convince us 
that its use is generally in a descriptive way, rather than as a "fanci- 
ful" or "arbitrary" word used to dénote origin. To illustrate the 
mode of its use in connection with other words of a descriptive char- 
acter, we take from complainant's catalogue a few instances where 
the word is used in explanation of some one of the many différent kinds 
of computing scales made by the complainant, and intended for différ- 
ent kinds of dealers. Thus, "The Standard Market Money Weight 
Computing Scale, No. 2;" "The Standard Cylinder Computing Scale, 
No. 21 ;" "The Swinging Butcher Money Weight Computing Scale, 
No. 16;" "The Standard Butcher Money Weight Computing Scale, 
No. 15." At the bottom of each page of one of the catalogues is the 
statement, conspicuously displayed: "We are the pioneers in the 
computing scale business." And among the claims made for the com- 
plainant, and much pressed in its catalogues, are thèse : "We are the 
originators of computing scales." "We own ail foundation patents 
on practical working computing scales." "The money weight System 
has revolutionîzed the method of selling goods by weight." 

The other évidence does not help the case. Complainants claim the 
rights, patents, and good will of one Julius E. Pitrat, who made the 
scale from 1:885 to about 1889, when he sold out to a company or cor- 
poration vvhich carried on the business under the name of the Détroit 
Computing Scale Company. This company failed, and its assets 
passed into the hands of a fîrm who carried on the business for a time 
as Canby & Ozias, and fînally sold their rights to the présent corpora- 
tion, who are incorporated as the Computing Scale Company. Now, 
Pitrat himself used a name plate on each scale made by him, which 
can hardly be regarded as sustaining his claim that he adopted the 
name "computing" as a purely arbitrary name signifying a scale made 
by him. That name plate was as follows : " 'Pitrat Computing Scale.' 
Patented March 31, 1885, and June 6, 1886, Gallipolis, Ohio." Pit- 
rat's business card is also in évidence, and reads as follows: "The 
Pitrat Computing Scale Co., Manufacturers of the Celebrated Pitrat 
Scales, Gallipolis, Ohio." It is plain that his own name was the sign 
or symbol of origin relied upon by Pitrat, whatèver his présent opin- 
ion as to the fanciful character of the verb "computing." 

We will not pursue the facts further. The complainant's case is not 
made out, so far as it is built upon the claim that "computing" had 
corne to hâve a well-known secondary meaning, pointing to the origin 
or maker of the scale. 
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The case is even weaker for the word "standard." It is a descrip- 
tive word, and lias been used by the complainant only as a descriptive 
word. This is shown by the names of scales heretofore set out, taken 
from complainant's catalogue, and is used to designate, not a scale 
made by a particular maker, but a particular class of scales, supported 
on standards, in distinction to "swinging," "spring balance," or "cyl- 
inder" scales. In short, "standard" stands for a particular subclass 
of Computing scale, and was a term used only to indicate that class, 
and was never in any sensé a word signifying the maker. It is also a 
word commonly employed in the scale trade as indicative of excellence 
and adhérence to the standard of weights and measures fixed by the 
government. 

But it is said that the défendant has copied the curved form of 
standards used by the complainant for that type of scale. This is true. 
But it is clearly shown that the double curved lines of the supporting 
iron standards is a form. in very large use in machines made from 
métal. Examples are shown in sewing machines, lathes, and many 
other kinds of machinery. The curved lines of the supporting stand- 
ards were therefore not a design peculiar to the weighing machine of 
the complainant, but copied from many earlier machines of a différent 
type. 

Finally it is said that the copying of the outlines adopted by com- 
plainant for its standard scales, and the use of the names "comput- 
ing" and "standard," coUectively establish a design to palm ofï the 
defendant's scale for the scale made by complainant. A court of 
equity will not tolerate deceit as a means of acquiring the business 
which legitimately belongs to another. But an attentive considéra- 
tion of this case leads us to an agreement with the court below in 
respect to the absence of any such évidence as to resemblance as is 
likely to deceive the public into buying the scale of the défendant 
as a scale made by complainant. The complainant has not shown 
that the names "computing" or "standard" hâve come to hâve a 
trade signitîcance differing from their primary and common mean- 
ing. They do not stand for or signify any particular maker of scales. 
They signify a particular class of scales, an article or a machine, 
and not a particular maker. The complainant's scales hâve in a con- 
spicuous place on each scale the words: "The Computing Scale 
Co. Dayton, Ohio, U. S. A." This is complainant's corporate name, 
and no other name or descriptive words are placed on its scales. 
The défendants place on each of their scales their corporate name, 
"The Standard Computing Scale Company, Limited, Détroit, Michi- 
gan." On the beam used by complainant for their corporate name 
the défendants hâve placed the words, in conspicuous letters, "Stand- 
ard Computing Scale." Thèse two name plates plainly distinguish 
the scale made by the défendant from the scale made by complain- 
ant. In addition to this, there is a marked mechanical difiference 
in the two structures, resulting in a différent mode of opération, 
which could not but be noted by one familiar with the scales, in 
even a slight degree. In gênerai appearance there are resemblances 
and différences, but if the complainant has no exclusive right to the 
words "computing" and "standard," as spécifie trade-marks, and has 
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not shown ^that eîthçr word has acquired a secondary meanlng in 
trade, poiptjpgjto it as the manufacturer, the resemblances, consid- 
ered _by thçmsflvës or in association with both words, are far from 
suiBcient to show that the public is likely to be deceived into buying 
the defendant's scale in the belief that it is the scale made by com- 
plainant. 

There is no error, and the decree dismissing the bill must be af- 
firmed. 



THE LAKMB. THE TYEE. THE QUEEN ELIZABETH. 

(Circuit Court of Appeals, Nlnth Circuit. October 6, 1902.) 

No. 819. 

1. CoLiiisiON— Stkam Vbssels Meeting— ViOTiATioN of Rulbs. 

A tug proceeding up Puget Sound with a. large ship in tow on a Une 
600 feet long, havlng on her starboard, and wlthin a mile, a shore 
toward whlch the tide was setting, and along which there were shoals, 
was not gullty of a violation of the navigation rules in signaling her 
Intention of passlng a meeting steamer starboard to starboard where 
the shore on that side was 4 or 5 miles distant, and where the signal 
was given and assented to when the approaching steamer was a mile 
distant, coming nearly head on. In such case there was no danger of 
collision If both vessels promptly complled with the signais agreed on, 
and the course of the tug was justifled by the greater safety to her tow, 
and dld not cast upon her the burden of proof to avoid liabillty for 
a followlng collision between the steamer and the tow. 

8. SaMB— FAIIiORB TO COMPLT WITH AOREEMENT FOR PaSSING. 

Evidence considered on which a steamer was held solely in fault for 
a collision with a meeting ship, in tow of a tug, on the ground that 
she proceedéd under a port helm after assenting to a signal from the 
tug to pass starboard to starboard, until immediately before the colli- 
sion, although there was ample room for her to go to port, and both 
the tug and her tow at once changed their course in compliance with 
the signal. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 
In Admiralty. See 113 Fed. 772. 

This is a case of collision. The undisputed facts are f ew. The Queen 
Blizabeth, a large sailing X'essel, with ballast, was lying at Port Townsend, 
desirlng to be towed to Port Blakely. In pursuance of a towage contract, 
the tug Tyee, owned by the appellee the Puget Sound Tugboat Company, 
took her in tow at Port Townsend between 1 and 2 o'clock on the morning 
of April 14, 1900. She Was made fast to the Tyee with a hawser 100 f athoms 
In length. The Tyee rounded Point No Point at 3 o'clock and 31 minutes 
0)1 the morning of April 14th, and thereupon changed her course to south 
southeast by the pilot-house compass. This course carried her nearly 
parallel with the adjacent, western shore between Point No Point and Apple 
Gove Point. The collision occurred sputh of Point No Point lighthouse a 
few minutes after the Tyee and the Queen Elizabeth had passed that point. 
The speed of the Lakme was 7% miles per hour, and the Tyee with he;- 
tow was making between 8 anfl 9 miles per hour. The vessels were seen 
approaching each other by the offlcers in charge of both the Tyee and the 
Lakme when they were distaUt from each other 3 or 4 miles. The Lakme 
was In charge of her second mate; her captain and the first mate being 

T2. Signais of meeting vessels, see note to The New York, 30 C. 0. A. 030. 
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asleep until the masthead llghts of the Tyee were seen, when the captaln 
was ealled and told that they were near Point No Point. He was not In- 
formed that the other vessels were seen ahead, and he did not corne ont 
on the bridge until it was toc late to avoid the collision. The second mate 
of the Lakme did not hâve a license or certificate entitling hlm to be em- 
ploj-ed as an offlcer of the steam vessel, either as master, pilot, or mate, 
and there was not at that time any lieensed pilot on duty. The Lakme 
carried ail the lights required. There is some controversy as to whether 
some of the lights were properly arrangea. The tug, up to and at the time 
of the collision, was In command of a duly lieensed and compétent pilot, 
and was properly offleered and equipped. The lights of the tug and her tow 
were properly placed and burning, as required by law in such cases. The 
Queen Elizabeth, during the same period, was in command of her captain, 
and had a lookout on deck, beside the man at the wheel. The tide was 
ebbing for a short time prior to the collision, and a strong current set in 
toward the western shore between Point No Point and Apple Cove Point. 
The original libel was brought by the Queen Elizabeth against the Lakme 
to recover damages for injuries received in the collision. The tug was not 
made a party to the libel, and the Lakme brought a cross-libel against the 
tug Tyee to recover the damages it sustained. Thèse causes were Consoli- 
dated, tried, heard, and disposed of together. It is admltted that the Queen 
Elizabeth was entlrely free from fault. Upon the hearing the district court 
found that the Lakme was alone at fault: (1) For being under way without 
being In charge of a lieensed pilot; (2) for approaching Point No Point from 
the southward, In the way of vessels going in the opposite direction, without 
any necessity or reason for being so far over toward the west shore; (3) for 
Rteering an irregular course after the lights of the Tyee and her tow had 
come into view ahead of her; (4) for portlng her helm when she was dis- 
tant from the Tyee one mile or less, without having previously given the 
proper signais indicating her purpose to change her course to starboard: 
(5) for being toc slow in putting her helm hard astarboard, after answering 
and assenting to the signal of the Tyee indicating that the steamers were 
to pass eaeh other starboard to starboard; (6) for not stopping and reversing 
her engines promptly when the danger of a collision became apparent. A 
decree was entered (113 Fed. 772) in favor of the Queen Elizabeth and 
against the Lakme for $4,500, from which decree this appeal is taken. The 
conflict in the testimony relates to the course and direction in which the 
vessels were movlng; how far they were apart when the signais were ex- 
changed between the Tyee and the Lakme; how far distant the Tyee was 
from the western shore. Did the Lakme at any time exhibit its green light 
to the Tyee? Were there any shoals near the western shore; if so, at what 
points? To fully understand the conflict in the testimony it is deemed best 
to quote largely from the record, and, inasmuch as several of the witnesses 
testified upon différent points, it is, perhaps, best to arrange their testimony 
covering ail the points, instead of separating it upon each point involved 
and grouping them under the name of the vessel in whose employ they were 
at the time of the collision. 

On behalf of appellant. the Lakme, Captain Schage, the master of the 
Lakme, testified as follows: *'Q. Did you notice how far out in the sound 
from the west shore, how far you were from the Point No Point light shore? 
^ « * » -çç-g -çpgfe nearer the west shore than the east shore. The sound 
is about flve miles and a half or six miles across, something like that, and 
of course we were about two miles probably from the west shore; either 
a mile and a half or two miles from the west shore. Q. Were there any 
shoals or obstructions of any kind that you know of between you and Point 
No Point shore at that time? A. None." 

F. Gullfoyle, the acting second mate of the Lakme, testified as follows: 
"Q. What was the first that you saw of the tug Tyee and its tow, the 
Queen Elizabeth? A. The first I saw was her masthead light coming around 
the point. Q. About how far off was she at that time? A. She must hâve 
been three or four miles ofC. I could not judge exactly the distance. * * » 
Q. What was the position of the Lakme at that time with référence to being 
Inshore or out towards the middle of the sound? A. We were coming down 
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the middle'of the channel, and the tug Tyee, with her tow, was coming 
round Point No Point, and the flrst that I saw was her masthead lights. I 
kept them to'Vle'w ail the time. Q. What other llghts did you see? A. I 
did not see her starboard light until she crossed our bow. Q. What was 
the first light that you saw after she came In fuU riew; I mean, with her 
side lights? A.; I saw her red light Q. After you had seen lier red light, 
in what position was that with référence to the bow of your vessel, whether 
dead ahead onone side or the other? A. It would probably be about two 
points when I flrst saw her. Q. Two points where? A. On our port bow. 
* * * Q; Did you leave the bridge at any time after you flrst saw tlie 
Tyee? A. YeS; sir; I did. Q. About what time was it with référence to tlie 
time that you; flrst saw her? A. After I gighted the lights • * * 1 went 
down and cailed the captain. ♦ * * Q. How long were you gone? A. 
1 could not hâve been gone more than about two or three seconds. * * * 
Q. What happened after that with référence to signaling? A. There was 
no signaling' at ail. He was coming on our port bow. I had my hand up 
to pull the whistle when he blew two, and of course I answered him with 
two. I said 'Hard astarboard.' The man at the wheel put the wheel hard 
astarboard:i Q. How long Was that after you got baclî on the bridge and 
had cailed; the captain before those signais were passed? A. It must hâve 
been betwêen three and five minutes. * * * i was there walking up and 
down the bridge, I should judge for about flve minutes, before the captain 
came up. Q. And during that flve minutes, what was the course of the two 
vessels? A. We were going about west half north, I should judge, or west 
quartér noEth. I would not be sure. * • * We were right in the center 
of the stream, We were just coming a midway course down the sound." 
Upon cross-examination: "Q. When the tug blew two whistles, could you 
make out whether she was swinglng on her starboard helm or not? A. No, 
sir; she was coming straight on. When she blew her two whistles, then 
she swung on her starboard helm. * ♦ * Q. How far were you apart 
when you flrst ported your helm? A. We must hâve been probably a mile. 
Q. Then you changed from west half north to what course? A. To west 
by south, just to give myself a little more sea room. * * ♦ Q. With a 
port helm, and then the tug and the Lakme were about a mile apart when 
you ported your helm? A. Yes, sir. ♦ * ♦ Q. When you ported your 
helm, did she swing off slowly to starboard? A. No, sir; she was just 
swinging ofC. • * * Q. When you got the two whistles, she was just 
swinglng oflf? A. No, sir. When I ported my helm, I just had my hand 
up to pull the whistle, and he puUed two. Q. Just as you ported your 
helm? A. Yes, slt. Q. And you had yoUr hand up? A. I had my hand 
up to blow one, to let him know what I was doing. I had no idea that he 
wouid do anything of that kind. Q. You gave the man at the wheel the 
order to put his hélm aport? A. Yes, sir; to port liis helm. Q. Then you 
had your hand up to the whistle to blow one? A. When he blew two. Q. 
Then you blew two? A. Yes, sir; I answered him, hard astarboard." 

Oscar Hanson, the lookout of the Lakme, testified as foUows: "Q. How far 
from you was the light of the tug whlch you saw. when you first saw it? 
A. It was a good mile,— it was about a mile. Q. What lights did you see? 
A. His mast light,-f-the tug's mast light. Q. After you saw the masthead 
light, did you see any other light? A. Just after I reported to the second 
mate, I got an answer back; he said, 'AU right,' and a couple of minutes 
I see the side lights. Q. What did you report to the second mate? A. I 
sung out, 'A light on the port bow,— a bright light.' Q. Where was the 
second mate at that time? A. On the bridge. ■* • * Q. How long after 
you reported the light on the port bow, was any signal given by any ship? 
A. A few minutes after he gave us two whistles. • * * ^jjg tugboat 
gave us two whistles flrst. Q. What was doue then? A. We answered the 
two whistles back agaln and tumed the wheel over. Q. What way was 
the wheel turned when the whistle was given? A. I was steering straight; 
after the whistle came he turned to the port; that cailed for hard astarboard; 
it was turned to the port. Q. You put your helm hard astarboard? A. Hard 
aport. Q. When the two signais came? A. When the two signais came. 
Q. How was your helm when you flrst saw the light? A. It was straight; 
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as far as I could see she was golng along stralght. After that we kept off 
to the starboard. Q. What do you mean by 'you kept oŒ to the starboard'? 
A. Well, when we saw the bright light we kept off. Q. Which way did the 
Lakme head after the signal blew? A. She was a couple of points or a little 
off to go clear,— going this way to go to starboard, — and when the whistle blew 
we turned the wheel and go another way. Q. When you flrst saw her dis- 
tinctly she was going toward the starboard, was she? A. Tes. Q. Now, 
which side was the tug when you flrst saw herî A. On the port. Q. After 
the tug blew her two whistles, did she make any change in her course? 
A. Not before we came close to them, we make the change." On cross- 
examination: "Q. You saw a light about three points on your starboard 
bow? A. Yes, sir. Q. Which you took to be a lighthouse? A. Tes. Q. 
About how far away? A. I don't know how far away it was. Q. Was it 
farther away than the light of the tug? A. Tes, sir. * • * Q. You saw 
no light on the land side off your port bow? A. No, sir. * * * Q. When 
you first saw the mast light of the tug, she was about a mile away? A. 
Yes, sir. Q. A mile away? A. Yes, sir. Q. About two minutes after that 
you saw her side lights? A. Yes, sir. Q. You saw both of them? A. I 
saw the red light first. Q. And about two minutes after you saw her mast 
light you made out her side lights? A. Yes, sir. Q. And that was about 
the time that the tug gave the two whistles? A. Yes, sir. Q. Now, how 
far away do you judge you were when the tug gave the two whistles,— 
about three-quarters of a mile? A. Not so much as three-quarters. Q. A 
half a mile? A. About a half a mile. Q. Your vessel immediately answered 
with two blasts of the whistle? A. Yes, sir. Q. The tug immediately 
changed her course? A. Not before she saw we had changed our course. 
Q. You changed your course immediately? A. Yes, sir. Q. And then the 
tug changed her course? A. Yes, sir. Q. And then you were then about 
half a mile apart? A; Yes." 

Olaf Johnson, mate of the Lakme, testified: "Q. Did you notice how far 
you were out in the Sound when you came up on deck? A. When I got 
up on deck I should judge— I don't remember exactly— I should judge some- 
where about a mile away. Q. A mile from the shore? A. A mile from the 
shore." 

Tennas Oison, the pilot In command of the tug, testified as follows: "Q. 
Now, did you at any tIme glve her (Lakme) any signais? A. I did. Q. 
What light was she showing when you gave the signal? A. Showing the 
green light. Q. About how far out from you was she at the time you gave 
the signal? A. About a mile or so. Q. What signal did you give? A. Two 
whistles. Q. W^hat were your reasons for giving that signal? A. Because 
I wanted to pass her on my starboard bow, because I had a ship in tow and 
it was more safer for me. I could not go inside, it was not safe to go Inside 
of her. Q. Why was it not safe to go on the inside of her? A. Because I 
<î}d not think there was water enough, I didn't think. Q. How far were you 
off shore? A, About three-qnarters of a mile; somewhere like that; I passed 
Point No Point very close. Q. How was the tide at that time? A. Well, 
the tide changed about just off Point No Point, and it was then about ten 
minutes after that until I blew my signal and gave the whistle. Q. Which 
way was the tide then? A. The same tide; going down; and you will 
always see the tide sets you in on the south shore; on the ebb tide. Q. 
The ebb tide sets you in toward the shore? A. It sets you in toward the 
shore. Q. * * * About how much time elapsed, Mr. Oison, after thèse 
whistles were blown by the tug and the Lakme before this collision occurred? 
A. There was about four minutes I should imagine,— about four." Cross- 
examination: "Q. You were not more than three-quarters of a mile off shore? 
A. About three-quarters of a mile, as near as I can recollect. * * * Q. 
Bo you know the shore from Point No Point down to Appletree Cove? 
A. I do. Q. Are there any shoals along that shore? A. Yes, sir. Q. How 
far do those shoals extend? A. Well, there Is a shoal from Point No Point 
up to Pilot's Point pretty near, a little point there, and there Is a shoal 
rlght along up there. Q. How far out Into the sound doe's that extend? A. 
A quarter of a mile or something like that. Q. About how far? A. About 
a quarter of a mile, I should think. Q. You say the tide had just turned? 
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A, The tlde turiied off Point No Polmt, because I feit the current. Q. You 
eay thé tlde had Just tnrned before the collision, or when? A. Before the 
colllsiôiti. Q. About how long before î A. Well, of course, you could not 
say exactly; it must hâve been about half an hour or bo. Q. Did you notice 
when the tlde turned? A. Well, I felt the tlde when I was golng around 
Point No Point, I felt some ripples on the beat, and you could see in the 
water; ilt makes a llttle move more wben the tlde turns. Q. You knew the 
tlde had tumed as you swung around Point No Point? A. I knew the tide 
was ebbing thfen, golng the other way. * • * Q. About how far away 
was the Lakme when you blew the two whlstles? A. She was off about a 
mile, I suppose, * * * as near as I could judge." 

Oscar Andresen, the quartermaster of the Tyee, testifled: "Q. What course 
were you steering up to the tlme when the whlstles were sounded, af ter 
roundlng Point No Point? A. I thltii: we were steering something about 
south southeast. * • * Q. About how far olï shore were you? A. Prob- 
ably three-quârtei-s of a mile or a mile." 

Captaln Bailey, master of the Tyee, testifled: "Q. How far off shore? A. 
Not to exceed a mile away, about three-quarters of a mile. • * • Q. 
What klBd of a shore Is there along thereî A. Prom Point No Point to Pilot 
Point the sboal makes ont quite a ways before you get to Pilot Point, and 
before yoti get to Pilot Point there la large bowlders, and they come ont at 
extrême low water in the summer tlme. Q. How far from the shore line? 
A. I should say 100 yards or 200 yards. It runs dry between Pilot Point 
and Appletree Core; it runs dry at low water. Q. Is it shallow water some 
distance from there ont? A. It drops off gradually. Q. Now, Captaiu. 
havlng a vessel like the Queen Elizabeth In tow, and the Tyee proceeding 
on the coursé which you bave describedi and seeing the Lakme approaching 
end on or nearly so, what would you say would be the proper course for 
the offlcer In charge of the Tyee to pursue, havlng In view the safety of his 
tow? A. Well, in that case I should do as the offlcer of the Tyee did, — pass 
to the starboard and glve more room. Where he would hâve more room for 
bis ship. A tug wUl swing much qulcker than a ship would. Q. Would 
there be any danger In getting close iûshore wlth a llght-laden large ship 
llke the Queen Elizabeth? A. There would; yes, sir. Q. How was the tide 
at that tlme? A. The tlde at that tlme was ebbing, ebbing on the shore. 
Q. Would that tend to set a llght-laden vessel like the Queen Elizabeth 
Inshore? A. It would. In other words, in that case. In the case of the Tyee 
that nlght, the ship's wheel would hâve— should bave been put hard to port, 
and after being put hard aport, before they could hâve recovered her witli 
a starboard wheel, she would bave got In onshore; there was not room 
enough for the ship to tum from the distance to the beach from where the 
Lakme struck hlm. Q. That is, if they took the other course? A. Ye.s, 
sir; the ship could not hâve passed inslde the Lakme, and recovered himself 
before she would hâve been on the beach. She would bave to bave come 
off again on the starboard wheel after the wheel was put hard to port, and 
before he would hâve tlme to hâve done that he would bave been on the 
beach. There was lots of roomion the outside; there was most room there." 

Oaptaln Fulton, master of the Queen Elizabeth, testifled: "Q. Who tooU 
charge of the deck when the vessel left Port Townsend in tow of the Tyee? 
A. I was In charge. I was In charge ail the tlme. Q. Who was at tlie 
wheel? A. Conrad Berg. Q. Who was on the lookout? A. Oscar .Tohnson, 
an able seaman. ♦ • • Q. Now, I wish you would state when you flrst 
sftw the Lakme, where you were and about what hour It was? A. It was 
near four o'clock In the momlhg, and we were a mile, I think, above Point 
No Point. ♦ • • I mean, that Is, up the Sound, that Is, to the southward 
of Point No Point; and about a mile and a half off our starboard shore I 
obserted a steamboat llght aboût two degrees to our port bow. Q. What 
Hghts did you flrst Observe? A. The masthead and red llght. Q. Now, at 
aboilt what distancé was she at thàt tlme? A. Well, I thlnk about three 
\tiiles. -• • * Q. Now, what»! If any, signais did you hear given by your 
tug to the Laknieî A; Well,' shortly afterwards I heard oùr tug glve two 
blasts. * * * Q. Now, hoM>^ long before the whlstles blew did you flrst 
observe the Lakme? A. I could hardly tell, but I was walking backwards 
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and forwards on the poop. I didn't stop and look at her when I flrst saw 
her light. I think she was three miles off anyway, and I dld not keep 
constantly looking at the light. Q. Did you know which whistle it was that 
blew flrst? A. Yes, sir; I could see that onr beat was the one that blew 
the flrst whistle. Q. What klnd of a night was It? A. It was a beautlful 
clear morning, — a moonlight morning,— ^just break of day. * * * Q. Did 
yon see the Lakme's ^reen light at that time? A. No, sir; I never saw the 
green light ail through the business, not once. Q. Well, then, were you fol- 
iowlng at that time the exact course of the tug? A. Right after. Q. AU the 
time? A. Ail the time. Q. And on which side of your ship, the port or 
starboard, dld you observe the Lakme? A. When I flrst observed her she 
was about two degrees on the port bow. Q. Two degrees on the port bow? 
A. Just about two degrees, I could see her — If I was standing amidships 
she might appear directly ahead; but, me standing on her port side, I could 
çc-e her just open a little on the port bow. Q. And you saw her red lights? 
A. I saw her red lights. * * * Q. Do you know about how far away you 
were from the Lakme at the time those whistles were blown? A. Well, I 
think we must hâve been a mile,— in the vieiuity of a mile. * * ♦ Q. 
Were you as far away from the Lakme as you were from the shore on the 
starboard? A. I think so; yes, sir." 

Conrad Berg, an able sseaman and boatswain's mate on the Queen Elizabeth, 
testified: "Q. Were you on the Queen Elizabeth on the 13th day of April 
last? A. Yes, sir. Q. At the time of the collision with the Lakme? A. Yes, 
sir. • * * I was standing at the wheel at the time. • * ♦ Q. When 
did you flrst see the vessel Lakme? A. The flrst I saw of the vessel was a 
bright light ahead, and shortly after I notlced a red light, and a little after 
that I heard our tug glve two blasts, and he was immediately answered by 
the approaching steamer with two blasts, and our tug starboarded her helm 
and went to port, and I was steering after the towboat, and starboarded my 
helm too, and shortly after that I heard the captain holler ont, 'Hard aport,' 
or 'Hard astarboard.' So the steamer came up between the towboat and 
us, and struck us on the port bow, and as she struck us on the port bow 
* * * she shot over toward the land. Q. Now. could you see the ap- 
proaching steamer ail the time? A. Yes, sir, I could see her. I can't say 
how far she was from the ship, but then she came close up to the ship, and 
I only could notice her masthead light. Q. State whether or not you ever 
saw her green llghtî A. No, sir; I never saw the green light. * • • Q. 
At the time you were struck were you following the tug, directly in Une 
with the tug? A. When the vessel struck us the towboat was a little more 
on the beam, beeause we could not swing so fast. Q. That Is, you had not 
got swung fuUy around? A. No. Q. Now, after she struck you this glancing 
blow, how was the Lakme heading? A. She was heading for the land, for 
the land we had on the port quarter. * • * Q. Hâve you any idea 
whether, from the Lakme's light, whether the reason you could not see the 
Lakme's green light was that her course lay to the left of you so far that 
you could not see it, or whether it was not burning? A. I never notlced iiny 
green light. I never noticed any green light on board. Q. From the positiois 
of the boats do you think you would hâve been able to see it if the light had 
been burning? A. No, sir; not at the time I noticed her flrst. Q. Her 
course laid so far across yours that you would not hardly hâve seen the 
green light at ail? A. Not at flrst, but then, when she came doser, It might 
be that I should hâve seen It then. Q. Now, did you notice the Lakme as 
it approached the tug partlcularly; were you keeping watch of the position 
and of the distance the Lakme was away from the tug ail the time? A. No, 
sir; I did not watch the steamer much. I had to watch the towboat and 
look out for the steamer too. * * * Q. Hâve you any idea about how far 
the vessels were apart when the four whistles were blown? A. It must be 
that it was between two and three miles." 

Oscar Johnson, lool^out on the Queen Elizabeth, testified: "Q. Now, when 
you got down from Port Townsend, did you see any other steamer's Ilght? 
A. Yes, sir. Q. How far away? A. I could not tell you. Q. What lights 
did you see? A. Masthead lights. Q. What other lights? A. And a red 
light, Q. Did you ever see her green light? A. No, sir." 
118F.-62 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWIyEY, District Judge, after makyig the foregoing statement 
of facts, delivered the opinion of the court. 

After reading the foregoing statement of facts, it will be observed 
that the évidence upon many of the material points is conflicting. 
The testimony upon some of the points cannot be harmonized. It 
is apparent that some of the witnesses must hâve been mistaken. 
The judgment of others was, evidently, expressed without a full 
knowledge of ail the facts. The testimony of witnesses as to dis- 
tances is frequently variable, and often very unsatisfactory. In some 
instances it is a mère guess. So in relation to the question as to 
lapse of time that transpired before the occurrence of certain events, 
it is often difficult for the court to détermine where the truth of 
the matter lies. When the testimony of the witnesses is taken before 
GOnimissioners, or by déposition, as in the présent case, the court is 
deprived of the opportunity of seeing them, of Judging the weight 
to be given them' by their manner and appearance upon the witness 
stand, and the opportunity aËforded of asking questions concerning 
doubtful matters, which always materially aids a court or jury in de- 
termining the reasonableness of their statements, and afïords safe 
guides for arriving at the probability or improbability of the story 
they tell. Nevertheless, there are other landmarks that can be taken 
hold of, weighed in the scales, and balanced up, in measuring their 
reliability and truthfulness ; their opportunity to discern the condi- 
tions, their position and opportunity to correctly ascertain the facts, 
thé duties charged upon them by the positions they hold, etc.; and 
in many cases there areindependent facts which tend to shed more 
or less light upon the testimony of the witnesses. 

We are of opinion that the weight of the testimony establishes the 
fact that the exchange of signais took place about four minutes be- 
fore the collision, and that at the time the signais were given the 
steamers were about a niile apart. The admitted rate of speed of the 
steamers indicates, as strongly as the testimony of the witnesses, 
that at the time the signais were given the steamers must hâve been 
about one mile apart. The testimony also supports the position that 
the vè^sels were about ohe mile from shore. The testimony also 
establishes the fact that the L,akme must hâve been steering an irregu- 
lar course. The fact that at the time the signais were given the 
Lakme was showing her green Hght is positively testified to by Oi- 
son, the pilot, and Andresen, the quartermaster of the tug Tyee. 
Thèse men were at their postsof duty; they had the opportunity to 
observe; they must hâve known the facts. The pilot was charged 
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with the important duty of directing the course of the tug in such 
a manner as to save not only his own tug but also the steamship 
which the tug had in tow. Surely he would look and see the posi- 
tion of the Lakme before he gave the signais. Their testimony is 
not impeached, and it is the duty of the court to accept it as true 
unless there are other circumstances which question its correctness. 
The mère fact that the ofiScers of the Queen Elizabeth did not see 
the green light of the Lakme does not impeach, or tend to impeach, 
the testimony of thèse two witnesses, and is not in any manner in- 
consistent therewith. The fact that none on board the Queen Eliza- 
beth saw the green light is sufficiently explained in the testimony. 
They were following the course of the tug and looking after their 
own steamer. When the course of the tug and steamer is taken 
into considération, it will be seen that the steamer was following the 
tug on a hawser 600 feet in length when rounding Point No Point ; 
the Tyee would naturally change its course much quicker than the 
steamer ; hence it would necessarily follow that when the tug changed 
her course the steamer would vary its course, because she could 
not respond as readily, and in rounding the point would keep in nearer 
the shore. The tug would swing much more quickly than the ship. 

With référence to Guilfoyle and Hanson, of the Lakme, we hâve 
given their testimony at greater length than others. It speaks for 
itself. It need not be discussed at length ; it is neither clear nor con- 
vincing, and in our judgment is not entitled to as great weight as 
the testimony of Oison and Andresen. 

Appellant invokes the law of the road to show that the tug Tyee 
was at fault in giving the signais and then changing its course. 
Whether the tug was at fault, or the law of the road applies, dé- 
pends upon the facts of the case. If the signais were given in ample 
time to make the change without any danger of collision, the tug 
Tyee, having received the consent of the Lakme, had the right to act 
as it did. The channel was wide enough for both vessels. They 
were one mile apart ; there was no danger of collision if both vessels 
promptly complied with the signais agreed upon. There is no pre- 
tense that the tug was in any manner at fault except in giving the 
signais. Appellant does not deny the proposition that, on a body 
of water five miles or more in width and navigable aîmost from 
shore to shore, vessels approaching from différent directions are not 
prohibited from navigating in any direction that will not interfère 
with the course of the other vessel, unless so situated as to come 
within the law of the road. 

The facts in this c&se fail to show any breach of the statute upon 
the part of the Tyee which would, as claimed by appellant, bring it 
within the settled rule announced in Belden v. Chase, 150 U. S. 674, 
69g, 14 Sup. Ct. 264, 37 L. Ed. 1218, "that, when a vessel has com- 
mitted a positive breach of statute, she must show not only that prob- 
ably her fault did not contribute to the disaster, but that it could not 
hâve donc so." At the time the signais were given there was no 
danger of collision. The tug, having a large steamship in tow and 
being within a mile of the western shore, where there were more 
or less shoals, and with an ebb tide, the current setting in strongly 
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against the Avestern shore, there might be danger for his tow; and 
it was deemed safer and less dangerous to change its course and go 
to the left. The signal was given, and jmmediately assented to by 
the Lakme, and when this consent was given the Tyee put its helm 
astarboard and proceeded to the léft in compliance with the signal. 
The Lakme, in porting her helm in the manner which she did, after 
she had assented to the two whistles, was certainly at fault. The Min- 
nie R. Childs, 9 Ben. 200, Fed. Cas. No. 9,639; The Richmond (D. 
C.) 28 Fed. 332 ; The Sammie (C. G.) 37 Fed. 907 ; Kiernan v. Staf- 
ford (C. C.) 43 Fed. 542; The Nutmeg State, 14 C. C. A. 525, 67 
Fed. 556; City of Maçon (D. C.) 85 Fed. 236. The Lakme was at 
fault for being too slow in putting her helm hard astarboard, after 
assenting to the signal of the Tyee, which indicated that the vessels 
were to pass each other starboard to starboard. 

It will be noticed from the testimony that ail the witnesses on board 
the Tyee testified that the Lakme proceeded under a port helm from 
the time the signais were exchanged until she was nearly opposite 
the Tyee. Upon this point we did riot quote, in the statement of facts, 
the testimony of Captain Fulton of the Queen Elizabeth. The rec- 
ord shows that he testified, upon cross-examination, upon this point 
as follows : 

"Q. At that time you and the Lakme were approaching directly head ou, 
were you not? A. I could not tell you whether he was approaching direct, 
but I was swinging off on an angle,, and it appeared to me that he must 
hâve been swinging— I was swinging on an angle from south southeast to 
east, and it appeared that he must hâve been swinging on an angle from 
northvrest to north, » • * i was swinging to port on my starboard helm, 
and he liept coming about on the opposite direction, and he must hâve been 
swinging to starboard on the port helm, otherwise he would hâve gone clear 
of me; if he ported his helm he would bave cleared me." 

The log of the Queen Elizabeth, after mentioning the fact that 
the lights of thç Lakme were discovered ofï Point No Point, con- 
tains the following: 

"A few moments after our tug gave two blasts With its whistle, which 
was immediately answerçd by the approaching steamer, two blasts. Our 
tug at once starboarded his helm, and our helm was also starboarded to 
foUow the tug. The tug was noticed to be going to port very fast, and our 
helm was ordered by master to be put hard astarboard. The approaching 
steamer did not seem to alter her course to port, but came directly between 
our tug and ship; struck us a very heavy glancing blow on the port bow." 

Appellant contends that the vessel which is first to départ from 
the rules takes upon herself the risk of passing in safety, and, failing 
in the maneuver, the law holds her in fault. The Oceanic (D. C.) 61 
Fed. 338, 352, and authorities there cited. We hâve already stated 
that the situation of the vessels — one mile apart — at the time the 
signais were exchanged did not make the rule of the road applicable. 
Moreover, it is not shown that the Tyee failed to exécute the maneu- 
ver she undertook in chànging her course in accordance with the sig- 
nais she had given. It ïs manifest from the testimony that, if the 
Lakme had done nothing to'embarrass the Tyee, the collision would 
not hâve occurred. Our conclusion is that the Tyee was free from 
fault, and that the Lakme alone was blâmable for the collision. 

The decree of the district court is afilrmed, with interest and costs. 
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BROWN V. SOHLEIKR et al. 

(Circiiît Court of Appeals, Eighth Circuit. November 10, 1902.) 

No. 1,724. 

1. National Banks— PowERs—LEAsiNa and Imphovement op Real Ebtate. 
The power conferred on national banks by Rev. St. § 5137 [U. S. Comp. 
St. 1901, p. 3460], to purchase and hold such real estate "as shall be 
necessary for its immédiate accommodation in the transaction of its 
business," includes the power to lease real estate for such purpose, and 
a bank does not exceed its powers by leasing ground for a term of years 
under an agreement with the owner that it will erect a building thereon 
for Its use, provldlng it acts in good faith, and for the purpose of ob- 
tainlng an eligible location and a suitable building in which to conduct 
Its business. Nor is it limited to the construction of a building only 
sufficient for its own use; but, where it has acquired property by pur- 
chase or lease for the purpose autborized by the statute, it may Improve 
the same in any manner that other prudent owners would do, so as to 
render it most productive. 

3. Same. 

A lease of property by a national bank for 99 years is not ultra vires 
and void because the term will outlast its corporate life. Being au- 
tborized by the statute to purchase real estate In fee simple for specifled 
purposes, It may acquire any lesser estate or interest which is vendible. 
8. Samk— Indebtedness— Obmgation to Pay Rent. 

Nor is such a lease Invalid because the aggregate rental which the 
bank agrées to pay during the term In monthly installments exeeeds its 
capital stock. Such an agi'eement does not create an indebtedness for 
the aggregate amount of the installments, within the meaning of Rev. 
St. § 5202 [U. S. Comp. St. 1901, p. 3494]. 

4. Same— Acts Ultra Vires— Liability of Third Parties. 

A lessor of real estate to a national bank for a long term. In which 
the bank covenants to erect a bank building which shall become part 
of the realty, cannot be held accountable to the stockholders or creditors 
of the bank because it may hâve exceeded its powers by expending more 
money in the érection of the building than it was autborized to do under 
the law, and more than was required by the terms of the lease; nor 
can such excessive expenditure be chargea as a lien upon the property 
in favor of creditors after the same has passed into the hands of the 
lessor. 

6. Same — Powers of Recbiver. 

A receiver of a national bank, appointed by the comptroller of the cur- 
rency, is not vested, by virtue of his appointment, with ail of those visi- 
torial powers over national banks which the United States, acting in its 
sovereign capacity, may exercise. 

6. Same— Suit against Third Parties. 

A receiver of a national bank cannot maintain a suit against a third 
party, basod upon the alleged invalidity, as ultra vires, of a contract 
made by the bank which was fully executed 10 years prior to his appoint- 
ment, and to which no objection was made at the time, either by the 
TTnited States or by any stockholder. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

This case passed oflf below on a demurrer to the bill of complaint, which w;is 
once amended before tlie demurrer thereto was sustained. (C. C.) 112 Fed. 577. 
The case made by the bill of complaint, as amended, is as follows: The Peo- 
ple's National Bank of Denver, one of the appellees, was Incorporated on ,Tuly 
30, 1889, under the national b.Tnk act, for the period of 20 years from July i, 
1889, with a capital stock of .fSOO.OOO, divided into shares of $100 each. On 
September 12, 1889, it leased a lot of ground in the city of Denver, having 
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a front on Lawrence street of about 99 feet, from George C. Schleier, one of 
the appellees, for the term of 99 years from February 1, 1890, at a yearly 
rent of $13,975, which rent was to be paid in montbly installments of 
$1,164.58 during each montb of the term. The lessee, the People's National 
Bank, liereafter sometimes termed the "Bank," agreed to ereet withiii 18 
months from and after February 1, 1890, at its own cost and expeuse. a 
substantial building, not less than four stories in height, to cost not less 
than $100,000. By the terms of the lease the lessee was to hâve no right 
to remove the building, but the same was to become a part of the realty. 
The lease also gave to the lessee and its assigna an option to extend The 
lease for the same rental for a term of 50 years from and after the expira- 
tion of 99 years. The bank took possession of the demised premises, and on 
or about the month of January, 1891, had completed the érection of a building 
thereon, eight stories in height, at a cost of $305,725.39. On July 19, 1893. 
the bank became unable to pay its deposltors in due course of business, and 
the comptroUer of the currency appOinted J. B. Lazear as receiver thereof . 
pursuant to the provisions of the national bank act. Suid Lazear remained 
in possession of its assets and afCairs until August 21, 1893, when he was 
discharged; the bank having In the meantlme levled an assessment of 20 per 
cent, upon its shareholders, and thereby restored its capital so that it was 
deemed safe for it to résume business. At the date last mentioned the 
business and afîairs of the bank had become somewhat Involved and com- 
mingled with the business of another bank known as the People's Savings 
Bank, which latter bank was located and did business in the bank building 
that had been ereeted by the People's National Bank, in which the latter 
bank also transacted its business. The People's Savings Bank, having be- 
come embarrassed, subsequently made an asslgnment to Fermer J. Spencer, 
assignée, who thereafter, on June 26,, 1897, brought an action agalnst the 
People's National Bank, in which action he recovered a judgment against it 
in the sum of $475,825.71 on November 30, 1899. About the month of January, 
1897, the People's National Bank commenced to liquidate its affairs with a 
vlew of surrendering Its charter, and on Aprll 27, 1897, its stockholders. at a 
meeting duly held for that purpose, resolved to go Into voluntary liquidation. 
On September 20, 1897, the bank callèd a meeting of its stockholders to con- 
slder a proposition to surrender the remainder of its leasehold term to 
Schleier, the lessor, stating In its notice to the stockholders that, as the in- 
come from the property which it had leased was less than the fixed charges, 
it had become necessary to take somé action to relieve the bank. At that 
tlme there was due for cent in arrear under the lease, and for taxes whicli 
the lessee was obligated to pay, a sum amounting altogether to about $6,000. 
In compliance with action which appears to hâve been taken at said stock- 
holders' meeting, the bank, subsequently, on October 30, 1897, surrendered 
its leasehold terra to the lessor, and the lessor agreed, in considération of 
suçh surrender, to discharge the bank from its liability to pay such rents 
and taxes as wère then in arrears; also to discharge the bank from ail 
further installments of rent whieh were to accrue under the lease. Some 
tlme after the bank had resolved to go into voluntary liquidation, to wit, on 
December 20, 1899, Earl M. Cranston was appolnted receiver of the People's 
National Bank for the purpose of wtnding up its afifairs. He continued to 
serve as receiver untll May 27, 1901, when he resigned hls office, and Edwin 
F. Brown, the présent receiver and appellant, was duly appolnted in hls 
place and stead by the comptroller of the currency. In vlew of the premises. 
the complainant prayed that the court would decree that the lease executed 
by Schleier to the bank on September 12, 1889, was null and vold, in view 
of the national bank act; that the agreement purporting to cancel and sur- 
render sald pretended lease was also null and void ; that there might be a f ull 
accountlDg between Schleier and the receiver; and that whatever was found 
due to the receiver upon said accounting be declared a flrst and prior lien 
upon the bank building which the bank had ereeted, as well as upon the 
ground upon which it was sltuated. The bill was demurred to for want of 
equlty, and the demurrer was sustained, whereupon a decree was entered 
dlsmlssing the complaint. To reverse such decree an appeal has been prose- 
cuted to this court 
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James H. Brown (H. M. Orahood, Earl M. Cranston, Robert J, 
Pitkin, and William A. Moore, on the brief), for appellant. 

R. D. Thompson (G. C. Bartels and James H. Blood, on the brief), 
for appellees. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The bill in this case appears to hâve been exhibited, and a recovery 
is sought, upon the theory that the lease of September 12, 1889, was 
executed by the People's National Bank in excess of its corporate 
powers, and was therefore void ; that Schleier, the lessor, was a party 
to the act whereby the charter of the bank was violated, and is there- 
fore liable as a joint tort-feasor for ail the damage which the cred- 
itors of the bank hâve sustained in conséquence of the exécution of 
the lease without lawful authority. It is urged, in substance, that the 
lease was ultra vires the bank, because it undertook, in violation of 
section 5137 of the Revised Statutes [U. S. Comp. St. 1901, p. 3460], 
to erect a building on the demised premises which it did not contem- 
plate using "for its immédiate accommodation in the transaction of 
its business," but did intend to rent in part to third parties. It is also 
claimed that the bank exceeded its powers in making the lease, be- 
cause it contracted an indebtedness to an amount exceeding its cap- 
ital stock, in violation of section 5202 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3494], by engaging to pay rent at the rate of 
$13,975 per annum for the term of 99 years; and incidentally it is 
claimed that the power conferred upon national banks by section 
5137 of the Revised Statutes to purchase and hold such real estate 
"as shall be necessary for its immédiate accommodation in the trans- 
action of its business" does not comprehend the power to lease prop- 
erty with a view of erecting a building thereon for its accommoda- 
tion in the transaction of its business, nor the right to lease property 
for a longer period than it is to exist as a corporation. 

We entertain no doubt that the power conferred on national banks 
by section 5137 of the Revised Statutes to purchase such real estate 
as is needed for their accommodation in the transaction of their 
business incJudes the power to lease property whereon to erect build- 
ings suitable to their wants. The power to purchase land is larger 
than the power to lease by as much as a fee simple estate is larger 
than a term for years, and the greater power includes the less. In the 
larger towns and cities of the United States, national banks usually 
find it necessary to locate themselves in the business centers, where 
property is most in demand and likewise most valuable. In the 
large cities it will doubtless sometimes happen that a bank cannot 
locate itself in a quarter where its business interests demand that 
it should be located, unless it leases property for a term of years 
and agrées with the owner to erect a building thereon suitable to 
its wants. That a national bank may purchase a lot of land and 
erect such a building thereon as it needs for the accommodation of 
its business admits of no controversy under the language of the 
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statute> and we perceive no reason why it may not likewise lease 
property fqr a term of years and agrée with the lessor to construct 
such a building as it desires, provided, always, that it acts in good 
faith, solely Avith a view of obtaining an eligible location, and not 
with a view of investing its funds in real property or embarking them 
in speculatibriS in real estate. Nor do we perceive any reason wliy 
a national banl<, when it purchases or leases property for the érection 
of a banking Jtiouse, should be compelled to use it exclusively for 
banking purposes. If the land which it purchases or leases for the 
accommodation of its business is very valuable, it should be accorded 
the same rights that belong to other landowners of improving it in a 
way that will yield the largest income, lessen its own rent, and ren- 
der that part of its funds which are invested in realty most produc- 
tive. There is nothing, we think, in the national bank act, when 
rightly construed, which precludes national banks, so long as they act 
in good faith, from pursuing the policy above outlined. The act was 
framed with a view of preventing such associations from investing 
their funds in real property, except when it becomes necessary to do 
so, either for the purpose of securing an eligible business location, or 
to secure debts previously contracted, or to prevent a loss at exécu- 
tion sales under judgments or decrees that hâve been rendered in their 
favor. When an occasion arises for an investment in real property 
for either of the purposes specified in the statute, the national bank 
act permits banking associations to act as any prudent person would 
act in making an investment in real estate, and to exercise the same 
measUre bf judgment and discrétion. The act ought not to be con- 
strued in such a way as to compel a national bank, when it acquires 
real property for a legitimate purpose, to deal with it otherwise than 
a prudent landowner would ordinarily deal with such property. 

We thinjc that the lease in question was not invaHd because it cre- 
ated a term that would outlast the Hfé of the corporation in whose 
favor it was created. If a corporation is empowered to acquire real 
estate by purçhase or lease for the transaction of its business, it mat- 
ters not that it acquires an estate or interest which will not expire 
until after the death of the corporation, provided the estate or interest 
so acquired is vendible. Détroit Citizens' St. Rv. Co. v. City of Dé- 
troit, 12 C. C. A. 365, 64 Fed. 628 ; Nicoll v. Railroad Co., 12 N. Y. 
121, 128; People V. O'Brien, m N. Y. i, 37, 18 N. E. 692, 2 L. R. A. 
255, 7 Am. St. Rep. 684; State v. Laclede Gaslight Co., 102 Mo. 472, 
482, 14 S. W. 974, 15 S. W. 383, 22 Am. St. Rep. 789; Union Pac. R. 
Co. V. Chicago, R. I. & P. R. Co., 163 U. S. 564, 592, 16 Sup. Ct. 1173, 
41 L. Ed. 265 ; Id., 10 U. S. App. 192, 2 C. C. A. 174, 51 Fed. 309. 
If the rule were otherwise, no corporation, unless it had a perpétuai 
existence, Qould acquire land in fee, and in that event the objection 
made to the lease, based on the length of the term thereby created, 
would apply equally wel! if the grant had been in fee. The lease in 
question ci"eated an interest in land which was doubtless supposed te 
be of considérable value when the lease was executed; and although 
the interest so created was what is usually termed a "chattel interest," 
the term being less than a freehold, yet it was an interest which was 
salable during the life of the corporation or on its dissolution, and 
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rnight hâve become a very valuable asset of the bank. Such terms 
as the one created by this lease are sometimes as marketable as estâtes 
in fee, and we perceive no reason why the instrument which created 
it should be held invalid, any more tlian a deed conveying an estate 
in fee, which would outlast the Hfe of the bank. A corporation, hke 
a .natural person, should be allowed to hold and enjoy a leasehold 
estate that will outlast its own existence, provided it can be aHenated 
at or prior to its dissolution. Moreover, the rule being that, in such 
a case as the one at bar, the personal covenant of the corporation to 
pay rent would not be enforceable against it after the expiration of 
its charter (Lorillard v. Clyde, 142 N. Y. 456, 37 N. E. 489, 24 L. R. 
A. 113, and cases there cited), it is not apparent that any suffîcient 
reasons exist, based on the length of the term, to render the lease 
invalid. 

We are furthermore of opinion that the lease in controversy was 
not invalid because the gross rents payable during the term would 
hâve amounted to a sum exceeding $300,000, which was the amount 
of the bank's original capital. The gross rents that were to accrue 
and would hâve accrued at intervais during the 99-year term, if the 
lease had not been surrendered or canceled, do not, in our judgment, 
constitute an indebtedness, within the fair intent and meaning of sec- 
tion 5202 of the Revised Statutes [U. S. Comp. St. igoi, p. 3494]. 
The national bank act confessedly confers power upon national banks 
to lease property which they need for the convenient transaction of 
their business, and it contains no express provision limiting the dura- 
tion of such leases. Their duration is left to be determined by the 
judgment and discrétion of the bank or its board of directors. Very 
frequently such associations are compelled to pay a large annual rental, 
and it can hardly be supposed that congress intended that the various 
installments of rent that an association has obUgated itself to pay 
under a lease for a long term of years, which it executed because it 
was necessary to do so to secure an eligible business location, should 
l)e aggregated and counted as a debt within the purview of section 
5202, supra. Rent is one of those ordinary expenditures which such 
associations are compelled to incur and pay ; and installments of rent 
that are to be earned by the occupation of the demised premises in 
future years, and niay never in fact be earned, can hardly be esteemed 
an indebtedness, and certainly not an indebtedness within the fair pur- 
view of section 5202, until it has accrued. In Deane v. Caldwell, 127 
Mass. 242, 244, it was held that, before the day on which rent is 
covenanted to be paid, it is in no sensé a debt. It was also held by the 
circuit court of the United States for the Southern district of Ohio in 
Trust Co. V. Armstrong, 35 Fed. 567, that rent which was to accrue 
in future, under the terms of a long lease taken 'by a national bank, but 
which had not been actually earned by occupation, could not be 
proven, as against the receiver of the bank, as a debt; it appearing 
that the receiver had declined to take possession of the demised prem- 
ises and assume the burdens of the lease. It was also held by the 
suprême court of the United States in City of Walla Walla v. Walla 
Walla Water Co., 172 U. S. i, 19, 19 Sup. Ct. yj, 43 L. Ed. 341, that 
the annual installments of rent which a city had agreed to pay to a 
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water coinpany for the period of 25 years, for the use of water, could 
not be aggregated and counted as a debt, and added to the other in- 
debtedness of the city, for the purpose of showing that the city had 
contracted an indebtedness in excess of the amount permitted by ita 
charter. See, also, City of South Bend v. Reynolds (Ind. Sup.) 57 
N. E. 706, 707, 49 L. R. A. 795. We conclude, therefore, that it can- 
not be successfuily claimed that the bank exceeded its powers in exe- 
cuting the lease, because it thereby contracted an indebtedness in 
excess of the amount prescribed by section 5202, Rev. St. [U. S. 
Gomp. St. 1901, p. 3494]. 

It follows, from what has been said, that if the lease in question was 
invalid when it was executed, that which rendered it so was the cov- 
enant of the bank to expend as much as $100,000 in the érection of 
a building on the demised premises. The bill avers that it spent 
more than that amount, to wit, the sum of $305,725 ; but the lease did 
not bind it to incur that expense, and we fail to see any ground upon 
which Schleier, the lessor, can be held accountable to the creditors of 
the bank or to the United States because the bank saw fit to ercct a 
more expensive building than it had engaged to build. The lessor, 
after the exécution and delivery of the lease, was not in a situation 
where he could be heard to complain because the lessee was making 
more expensive improvements than it had agreed to make. Even if it 
be conceded, therefore, that the bank exceeded its powers in ex- 
pending as much as $305,725 in the construction of a building, yet we 
are unable to hold that the lessor is chargeable with the amount of an 
excessive expenditure which he was powerless to prevent. Anothcr 
fact to be kept in mind is that the case in hand is not one where the 
bank assumed to exercise a power which-did not belong to it ; but it is 
a case where, in the exercise of a power that was clearly conferred, it 
misused or abused it by making a greater expenditure for an author- 
ized object than it ought to hâve made. Besides, the wrongful expendi- 
ture was made 10 years before the présent bill was filed. The building 
was completed in January, 1891, and the transaction at that time be- 
came an executed transaction. Moreover, while the matter was in 
fieri, no stockholder, or other person authorized to complain, raised 
his hand to arrest the unauthorized expenditure, although the act was 
donc publicly ; nor did the United States, which granted the bank's 
charter, take any steps to arrest the unauthorized expenditure by the 
bank, on the ground that its charter was being violated. Further- 
more, the act complained of was not maluni in se, but at most was 
simply ultra vires. 

On this State of facts the inquiry arises whether the transaction 
is one of Avhich the receiver of the People's National Bank is author- 
ized to complain; and this question, we think, should be answered 
in the négative. The receiver is one who was appointed by the comp- 
troller, under section 5234 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3507], to Hquidate the afifairs of the bank; it having become 
insolvent. As such receiver he is vested with ail the rights of credit- 
ors and the rights of the corporation itself, and may doubtless chal- 
lenge any wrongful act which creditors could challenge, and maintain 
such suits against third parties, including actions against directors and 
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stockholders of the bank on account of wrongfui and fraudulent acts, 
as the corporation might maintain. Hayden v. Thompson, 17 C. C. A. 
592, 71 Fed. 60, and cases there cited. But we think that, in virtue of 
his office as receiver, he is not authorized to challenge or impeach an 
executed transaction between the bank and a third party, like the one 
now in hand, that was simply ultra vires, and which, though known to 
the United States, through its proper officiais, at the time it was under- 
taken and consummated, and while the excessive investment of its 
funds was being made, was neither arrested nor complained of by the 
United States or any créditer or stockholder of the bank. In Case 
V. Terrell, 11 Wall. 199, 202, 20 L. Ed. 134, it was held that a receiver 
of a national bank represents the bank, its stockholders, and creditors, 
but that such ofncers do not in any sensé represent the government. 
A receiver of a national bank, therefore, by virtue of his appointment 
under section 5234, is not endowed with ail of those visitorial powers 
over national banks vi'hich the United States, acting in its sovereign 
capacity, may exercise. The United States, if it had thought proper 
to hâve donc so, could hâve proceeded against the People's National 
Bank for a forfeiture of its charter because of the alleged abuse or 
misuse of its charter powers, It did not do so, but permitted the in- 
vestment to be made, evidently upon the theory that it would be 
profitable to the bank and not harmful to the public; and, having 
done so, a receiver appointed by the comptroller years afterwards, has 
no right to impeach the investment, and ask that it be declared void, 
and that the property of a third party, Vv=ho dealt with the bank in good 
faith, be charged with a lien for the sum expended, now that the in- 
vestment has proven to be unprofitable. 

There are some ultra vires acts, when committed by a national 
bank, which the government alone is permitted to call in question 
after such acts are committed. For example, in Bank v. Stewart, 
107 U. S. 676, 678, 2 Sup. Ct. 778, 27 ly. Ed. 592, where such a bank 
had loaned money on the security of its own stock in admitted viola- 
tion of section 5201 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 3494], the court decided, in substance, that, if any one "except the 
government" could challenge the transaction, it could only be done 
before the con tract was executed. In the well-known case of Bank 
v. Matthews, 98 U. S. 627, 628, 629, 25 L. Ed. 188, it appeared that 
a national bank had loaned money on the security of real property 
in violation of section 5136 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3456], and was proceeding to foreclose the mortgage, where- 
upon the mortgagor sought to enjoin the foreclosure proceedings 
upon the ground that the mortgage was a nuUity, because the bank 
had no authority to accept it as security for a loan. It was held, 
however, that the act of making the loan on the security of real prop- 
erty, although ultra vires, did not render the mortgage void ; that the 
mortgagor could not succès sfully resist the foreclosure proceedings 
because of the ultra vires charac'ter of the transaction ; and that the 
United States alone could challenge it, doing so by a proceeding 
to oust the bank of its franchises. The court said that a private per- 
son could not directly or indirectly usurp this function of the govern- 
ment, but that it was the right of the government to détermine wheth- 
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er it would complaîn of the transaction. The same rule was réaffirm- 
ée in Reynolds V. Bank, 112 U. S. 405, 413, 5 Sup. Ct. 213, 28 L. Ed. 
733, and was followed and enforced by this court in Sioux City Ter- 
rainal R. & Warehouse Co. v. Trust Co. of North America, 27 C. 
C. A. 72), 9i'ii 82 Fed. 124, 134. We are of opinion that tiie same doc- 
trine is applicable when, as in the présent case, a national bank makes 
an excessive investment in real property for the purpose of obtaining 
an ehgible business location. Granting that it is guilty of an abuse 
of its powers in so doing, and that while the act is under way a 
stockholder may enjoin the threatened wrong, yet after the investment 
is made, and the conveyance to the bank has been executed and deliv- 
ered, it is not void, but opérâtes to vest in the bank such an estate as 
the convpyance by its terms créâtes. Moreover, when the convey- 
ance is made, and the funds of the bank hâve been invested therein, 
the estate so acquired becomes an asset of the bank, and no one can 
question the transaction, unless the government, acting in its sover- 
eign capacity, elects to do so. The remedy for the wrong is solely 
in the hands of the government. A receiver appointed by the comp- 
troller of the treasury on the insolvency of the bank, pursuant to 
section 5234 of the Revised Statutes [U. S. Comp. St. 1901, p. 3507] , 
and armed simply with the rights of the corporation and its creditors, 
cannot do so. 

The bill of complaint in this case does not charge or suggest that 
the cancellation and surrender of the lease on October 30, 1897, was 
-inspired by an intent on the part of the bank or Schleier, the lessor, 
to hinder, delay, or defraud the bank's creditors. The motives of 
Schleier, the lessor, in that tra:nsaction are not impugned. Ail that 
is alleged concerning the cancellation of the lease is that on Septem- 
ber 20, 1897, when the bank was about to go into voluntary liquida- 
tion, a notice was issued by the président of the bank to stockholders, 
advising them of a meeting which had been called to be held on 
October 30, 1897, to consider the advisability of surrendering the 
lease to the lessor, because the income from the building upon the 
demised premises had become less than the fixed charges. This 
statement, as contained in the notice to stockholders, that the income 
was insufficient to meet the fixed charges, is denied in the bill only 
upon information and belief; but no allégation is contained therein 
showing what the income amounted to at that time, although it is 
admitted that two or three installments of ground rent and certain 
taxes were at the time in arrears. The conclusion that may be fairly 
drawn from the averments of the bill is that the leasehold had be- 
come a burden to the bank, rather than an asset ; that it was not sala- 
ble ; and that the officers and stockholders considered it prudent and 
for the best interests of the bank to surrender the term and avoid Ha- 
bility for further installments of rent. At ail events, there are no 
allégations in the bill showing that the lease was fraudulently caij- 
celed by collusion between the lessor and lessee, and with a view of 
depriving the bank of an asset which was deemed to be of value ; 
nor does the bill seem to hâve been filed with a view of obtaining 
relief on that ground. The bill was evidently framed upon the theory 
that the lease was void ab initio for want of power on the part of 
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the banlf to exécute it, and tliat tlie receiver could for thîs reason 
charge the amount that had been expended upon the demised prem- 
ises in the érection of the building as a lien upon the same and upon 
the ground on which it was erected. We are of opinion, for the rea- 
sons already stated, that this theory is unsound. 

We conclude that the demurrer to the bill was properly sustained. 
and that the decree below should be affirmed. It is so ordered. 



O'CONNELIi V. PBNNSYLVANIA 00, 

(Circuit Court of Appeals, Sixth Circuit. December 2, 1902.) 

No. 1,122. 

1 Kktiew on Appeal — Matters op Pkacticb — Discrétion in Permittin» 
Cross-Bxamination. 

Whlle coneeding to the trial court wlde discrétion In the suspension 
or enforcement of the rule limiting cross-examination to matters testlfied 
to In chlef, and In respect to the order In which évidence is introduced, 
an appellate court must reserve the right to grant a new trial, even foi 
the relaxation of such rules of practice, when neeessary, to prevent se- 
rlous Injury to the rights of a party. 

8 Evidence— Condition of Car — Sdfpiciknct of Identification. 

A witness testlfied that In company wlth one R. he examined a certain 
numbered Erle car on the mornlng after plaintiff had been Injured 
thereon, and described Its condition. R. testlfied that he examined an 
Erie car wlth the prevlous witness, In the yards of défendant company, 
but dld not remember Its number. Beld, that he sufflciently Identlfled the 
car, In connection with the testimony of the prevlous witness, to render 
hls testimony as to ita condition admissible. 

3 Action for Injdrt to Switchman— Dbfectivb Cab— Sufficienct of Evi- 
dence UNDBR Ohio Statuts. 

By the Ohlo statute (Bâtes' Ann. St. § 3365-21) évidence of a détective 
appMance on a rallroad car, and that an employé of the company was 
InJured by reason of such defect, is made prima facle évidence of négli- 
gence on the part of the company. In an action by a switchman to re- 
cover for an injury caused by hls falllng while attempting to climb on 
a car In the nlght, he testlfied that in attempting to put hls foot on 
the step or stirrup it struck the side, and slipped o£f, and that, from the 
way hls "foot hit It, it was slantlng way bacli." Witnesses who 
examined the car the next morning while standing in the yards testifled 
that one of the steps was bent back under the sill. The car had been 
swltched onto an Intersecting track during the nlght, and the question 
whether the step on which plaintiff tried to place hls foot was the one 
described by such witnesses, or the one on the opposite corner of the car, 
depended upon whether the car had been transferred over one or the 
other of two Connecting tracks, upon which point there was no évidence, 
and on the conclusion of plalntiff's case a verdict was directed for de- 
fendant. Held, that the évidence was sufflcient to require the submlssion 
of the case to the jury; that, in the absence of évidence from défendant 
to show over which track the car had been transferred, — ^whlch was a 
fact peculiarly wlthin its knowledge,— the Jury mlght reasonably Infer 
that the step found détective the next morning was the one which plain- 
tiff attempted to use. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

The plaintiff, while a switchman In the service of the Pennsylvanla Rail- 
road Company, sustained the loss of a leg. For this injury he brought tbtf 
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suft, clalming that hls foot slipped from a bent and damaged iron step at 
one end of a car he was cliinbing In discharge of his duties, and that his 
toot TO8 thereby thrown on the rail in front of a revolving wheel and 
èHisHea-. At the conclusion of the plalntîfE's évidence, and bef ore any évi- 
dence by the défendant, the court below Instructed the jury to flnd for the 
railroad company. 

Charles Koonce, Jr., for plaintiff in error. 
Wm. C. Bayle, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, announced the opinion of the court. 

Tliree errors are assigned : First. In the admission of évidence in 
chief for the défendant in cross-examination of the witness Forney, 
a witness introduced by the plaintifï for the sole purpose of proving 
the number of the car from which the plaintifï fell. Second. In the 
exclîision of the testimony of the witness Richards touching the identi- 
fication and condition of the car from which plaintifï fell. Third. 
As to the action of the court in directing a verdict. Thèse may be 
treated in the order stated. 

I. The évidence tended to show that the plaintifï was a switchman 
employed in switching ore cars în a yard assigned to the National 
Steel Company at Youngstown, Ohio. At about 7 o'clock on the 
night of December 8, 1899, while attending to his duties, plaintifï 
opened a switch to admit a train of ore cars being pushed by an en- 
gine ; the object being to transfer the cars from one part of the yard 
to another. After setting the switch for the main track, he gave the 
signal to the engineer to "come ahead." When the first car reached 
the point where he was standing, he attempted to climb on, by reach- 
Jng out and grasping the handhold, and then springing so as to place 
his foot in the stirrup at what was the then forward and westward end 
of the car, the car being the first or front car as the train was then 
moving. Plaintifï testified that the train at the time was moving at a 
speed of not exceeding three miles per hour. The tracks at the locus 
in quo run east and west, and the train of cars was being pushed west- 
wardly. Plaintifï was on the north side of the track. He testified, 
among other things, as follows : 

"I had my lantern on my rlght arm; put my hand up for the handhold; 
got It ail right, and sprang for the step; I just got a glimpse of it, and saw 
that there was a step there, and my foot slipped off, — hit the side of the 
step, and slipped off, and fell on the rail." 

;He further said that the step he undertook to place his foot in 
was on the corner of the car, — the northwest corner as the car then 
stood ; that it was an iron step, bolted on the sill, and hung below the 
outer edge of the bottom of the car ; and that such steps are a part of 
the ordinary equipmcnt of freight cars. When asked as to the condi- 
tion of the step and the circumstances of the accident, the plaintifï, 
among other things, said "that his foot hit the side of the step," "on the 
north side or on the west side; and, from the way my foot hit it, it, 
was slanting way back, the same as I would put my foot up, and felt 
as though it was slanting back towards the end sill of the car." For 
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the purpose of identifying the car from which he fell, plaintiff intro- 
duced one Elias Forney, a member of the switching crew, and asked 
Forney if he knew the number of the first car in the train which was 
being pushed up the track at the time he (O'Connell) sustained his 
injury, and to give any other marks or words by which it was dis- 
tinguished. The witness answered that the number of the car was 
47;923, and that it was an Erie car. The plaintifï then stopped, and 
turned the witness over to the other side for cross-examination. On 
cross-examination he stated that he discovered the number and de- 
scription of the car at between ii and 12 o'clock the night of O'Con- 
nell's injury, having first gone with O'Connell to the hospital. He 
said that the car had been shifted while he was gone, but that he 
got its number from the conductor's report, and then hunted it up, 
and saw it was an Erie car. In further cross-examination the fol- 
lowing occurred: 

"Q. Did you examine the northwest step of the car? A. Yes, sir. Q. Was 
that step bent back on the car you examinée!? A. Xo, sir. Q. What was the 
position of the step on car 47,923 when you saw it? A. The step was solid. 
Q. Straight down? A. Yes, sir; bolted on the side sill wlth bolts." 

AU this was objected to by the plaintifif in error as not legitimate 
cross-examination, but évidence in chief. It was, however, admitted, 
over objection, as proper cross-examination. This statement as ta 
the condition of the step on the car examined by the witness was 
plainly évidence in chief. The witness should hâve been recalled if 
the défendant so desired, and thus made the witness of the défend- 
ant as to the condition of the step of the car he had identified by 
number and name as the car from which plaintifï fell. Montgomery 
V. Insurance Co., 97 Fed. 913, 38 C. C. A. 553, 557; Wills v. Rus- 
sell, 100 U. S. 621, 625, 25 E. Ed. 607; Houghton v. Jones, i Wall. 
702, 706, 17 L. Ed. 503. The cases cited above are ail cases where 
the trial court had properly applied the rule limiting the cross-exam- 
ination to the matters opened up by the examination in chief, and in 
Wills V. Russell the court calls attention to the fact "that the mode 
of conducting trials, and the order of introducing évidence, and the 
time when it is to be introduced, are matters properly belonging very 
largely to the practice of the court where the matters of fact are tried 
by a jury." "Cases," said the court, "not infrequently arise where 
the convenience of the witness, or the court, or the party producing 
the witness will be promoted by a relaxation of the rule to enable 
the witness to be discharged from' further attendance ; and if the 
court, in such a case, should refuse to enforce the rule, it clearly 
would not be ground of error, unlesS it appeared that it worked 
serious injury to the opposite party." While we are disposed to con- 
cède to a trial judge wide limits in the suspension or enforcement of 
the rule in référence to the proper limits of a cross-examination and 
in respect to the order in which évidence is to be introduced, yet 
we must reserve to this, as a reviewing tribunal, such authority in 
respect to even such questions of practice as that any serious injury 
to the rights of the party complaining of the relaxation of the rule 
may be corrected by granting a new trial, if necessary. In the in- 
stance before us the case turned upon the question as to whether the 
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plaintiff's injury was due proximately to a defective appliance. With- 
out haying asked the witness Forney a single question in respect 
to this matter, the défendant was permitted to affirmatively show that 
no such defect existed as that claimed by the plaintiff. A consé- 
quence was that, upon this very affirmative évidence, the défendant, 
at the close of plaintiff's évidence, asked and obtained a direction to 
find for the défendant in error. This verdict was directed, as is 
shown by the charge of the court, upon the ground that this posi- 
tive évidence, delivered by Forney, that the step was not defective, 
was not so contradicted by the évidence of other Witnesses as to 
make a case for the jury. We are not prepared to say that in this 
particular instance the suspension of the usual and proper rule in re- 
gard to the limits of a cross-examination did not operate to the very 
serious injury of the plaintiiif's case. Certain it is that no reason 
appears which appealed to the discrétion of the trial judge. Inas- 
much, however, as the case must be reversed upon other grounds, 
we reserve the question as to whether the action of the court in this 
instance would, independent of any other ground, be réversible error. 

2. The évidence of the plaintiff's witness Watkins Richards touch- 
ing the defective condition of a step on the corner of Erie car No. 
47,923 was erroneously excluded. The plaintifï's witness William 
Edwards had already testified that on the morning after the injury 
to O'Connell he and Watkins Richards had together examlned Erie 
car No. 47,923, and found the step on the northeast corner of the 
car, as it stood when examined, bent backwards against the sill. 
Richards was then called. He did not remember the number of the 
car, and could only identify the car examined as an Erie car in the 
yards of the défendant company, and the same car which witness and 
William Edwards had examined together. We think this was enough 
to permit the witness to testify as to the condition of the car step thus 
examined. Neither do we think the examination made by Richards 
was so remote from the time of the accident as to justify its exclu- 
sion altogether. The injury had occurred at about 7 p. m. of the pre- 
vious evening, and this inspection by Edwards and Richards occurred 
between 8 and 9 the following morning. The time which had elapsed 
between the injury and this inspection was matter for considéra- 
tion in respect to the probative effect of the évidence, and was a 
question for the jury under proper instruction. But the inspection 
was not so remote as to justify its entire exclusion. The court had 
already, over objection, admitted the évidence of the witness Ed- 
wards, whose inspection was made at the same time ; and we cannot 
think the very cautious trial judge could hâve rested his ruling upon 
this question of remoteness, but rather upon the supposed insufQ- 
ciency of the identification of either the car examined, or of the par- 
ticular step as the step in question. 

3. It follows, from the error in excluding the évidence of the wit- 
ness, Richards, that the court erred in directing a verdict for the de- 
fendant. Independently, however, of the excluded .évidence referred 
to, we think there was a case for the jury. The plaintifï was an em- 
ployé of a railroad corporation, and claims to hâve been injured in 
Ohio by a defective appliance upon a railroad car in use upon the 
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raiiroad of the défendant company. His case is, tlierefore, within 
the terms of the Ohio statute of April 2, 1890, being now section 
3365-21, Bâtes' Ann. Rev. St. Ohio. This statutory provision so far 
changes the ordinary rule of évidence in actions governed by the 
act as to constitute évidence of such a defect and of an injury caused 
thereby to an employé "prima facie évidence of négligence on the 
part of such corporation." Felton v. Bullard, 37 C. C. A. 1-4, 94 
Fed. 781 ; Pennsylvania Co. v. McCann, 54 Ohio St. 10, 42 N. E. 
768, 31 L. R. A. 651, 56 Am. St. Rep. 695. The proof that plaintifï 
was an employé, and that he sustained an injury while in the dis- 
charge of his duty, carries with it no presumption of négligence on 
the part of the défendant company, either at common law or under 
the Ohio act, cited above, although a différent rule may prevail as 
to a passenger. Patton v. Railway Co., 179 U. S. 658, 21 Sup. Ct. 
275, 45 L. Ed. 361 ; Railway Co. v. Barrett, 166 U. S. 617, 17 Sup- 
Ct. 707, 41 L. Ed. 1136. Under the Ohio statute it devolves upon 
a raiiroad employé suing for an injury due to a defective car, engine, 
or appliance to show not only an injury, but that it was caused by 
such a defect. The opération of the statute is at this stage of the 
case to relieve such employé from the further duty, which at com- 
mon law would rest upon him, of going on and showing that the 
company had knowledge of such defect at or before the injury, or, 
if diligent, ought to hâve had knowledge. The trial judge, as we 
learn from his charge, was of opinion that there was no such évi- 
dence of a defective step as to justify a jury in finding the plaintifï's 
injury was proximately caused by such a step. We are not prepared 
to say that the personal testimony of the plaintifï tended sufficiently 
to establish a defect in the step he was endeavoring to use when he 
fell. The learned trial judge regarded his évidence as at most amount- 
ing to an opinion or a conjecture based upon facts not constituting 
more than a bare scintilla, and as not, therefore, constituting that 
degree of évidence legally justifying a finding that there was a de- 
fective step as surmised by the plïfintiff. We are not prepared to 
disagree with the court below in this view of the plaintiff's personal 
testimony, considered apart from ail other évidence circumstantial 
and direct. "It is not sufifîdent for the employé to show that the 
employer may hâve been guilty of négligence. The évidence must 
point to the fact that he was. And when the testimony leaves the 
matter uncertain, and shows that any one of a half dozen things may 
Bave brought the injury, for some of which the employé is respon- 
sible and for some of which he is not, it is not for the jury to guess 
between thèse half dozen causes, and find that the négligence of the 
employer was the real cause, when there is no satisfactory foundation 
in the testimony for that conclusion." Patton v. Railway Co., 179 U. 
S. 658, 663, 21 Sup. Ct. 275, 45 L. Ed. 361. But there was very 
direct évidence that a defective and bent step was found on the morn- 
ing after the accident upon an Erie ore car standing in the ore yard 
at Youngstown, and that the car bore the number 47,923 ; and also 
évidence tending to show that the plaintiff had fallen from that very 
car. But it is said that there was no sufificient identification of the 
step from which plaintiff fell as the defective step found on car No. 
118F.-63 
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47,^23. - The position of the car had been in the meantime shifted, 
âwsiomé 13 hours had elapsed between the injury and the examina- 
Son' 6f the car by the plaintiff's TVitnesses. Plaintiff tried to climb 
ohto itlie front car of a string being- pushed by an engine. The track 
on which the train was moving was an east and west track, and the 
train Was- being pushed west. The plaintiff stood on the north side, 
and grâbbed the handhold on the front end of the first car that passed 
him, and attempted to place his fobt in the step at the corner of the 
car. If, therefore, there was a defective step, which proximately con- 
tributed td his fall and injury, it must hâve been the step on the 
northwest corner of car No. 47,923 as that car stood at the time 
of his injury. After the accident the car was moved to the ore 
dump, and then back into the yard, and when examined by the wit- 
nesses Edwards and Rosevear was standing on a track running north 
and soUth.'' The defective step testified to by ail of thèse witnesses 
was the riortheast corner step as the car stood on the north and south 
tracks whén the witnesses found it. No other step was defective. 
There Nvas" évidence showing that there were two routes by which 
the car ttiight hâve been carried to the ore dump and brought back 
to the yard. One of these'routes was over a track called the "Horn," 
in which event the car would be completely turned around, and the 
nbrthwest step wôiild bécome the sôuthwest step; the other route 
Ms around by the office track, in which case the northwest step 
^y,ould be the northeast' step, — -the very step found injurëd. The de- 
fect in the case made for the plaintifï, it is said, lies in the fact that 
there was no testimony showing which route had been pursued by 
this car, and that if, in fact, the route around the "Horn" was pur- 
sued, the step nearest plaintifï when he fell would be the sôuthwest 
and npt the northeast step, as the car stood after being so shifted. 
New, the ultimate fact to be proved by this plaintifï is that his in- 
jury was caused by a defective métal step on the corner of the car 
which he undertook to ascend. ïf the jury should believe the state- 
ment of the plaintifï himself that he grabbed a handhold on the north- 
west corner of a car moving west past him, and that his foot failed 
to secure a standing upon the step at that corner of the car because 
it struck Something which felt like the side bar of a step bent away 
îrom him, and not hanging perpendicularly with and below the side 
sill of the car, it would afford a basis for at least a reasonable con- 
jecture that the step in question was in some way defective. Con- 
ceding, however, that this conjecture, standing only upon the slender 
foundation found in the feeling, surmise, or opinion of the plaintifï, 
is not in itself such a solid fact as to be a safe basis for a judg- 
ment, we are nèxt to inquire whether the fact that upon the next 
morning one of the steps upon the car in question was found to be 
in such a defective condition as to invite just such a catastrophe 
as that which occurred is not in itself a fact pointing to that step as 
thé caiise of the accident, ail the other steps of that car being in 
Sound condition. It must be adrriitted, of course, that it is possible 
that the defective step found the following morning upon the car 
which plaintiff was climbing might not hâve been the step near the 
plaintifï, and that the step he missed was in fact a sound step, and 
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his slip due to some carelessness o£ his own in trying to reach it. 
But this solution is dépendent chiefly, if not altogether, upon which 
route of the two possible routes was in fact taken by the car after 
the accident in going to and coming from the ore dump. But if the 
car took the route around by the "Horn," so that the northwest 
corner of the car at the time of the accident would be the South- 
west corner after this shifting, it was a fact peculiarly within the 
knowledge of the défendant company, and a fact which, in the situa- 
tion of the évidence, they were, in our opinion, called upon to show, 
for otherwise the conclusion might be reasonably drawn by the jury 
that the defective step found on the car inspected the next morning 
was the step nearest the plaintifï the night before. 

We hâve deemed it necessary to présent this view of the déductions 
of fact which may be legally drawn from the évidence actually sub- 
mitted on the trial, because the évidence of the witness Richards was 
only corroborative of the testimony admitted from the witnesses Ed- 
wards and Rosevear. If the testimony of the witnesses named did 
not amount to a contradiction of the évidence of the witness Forney 
that ail the steps of car No. 47,923 were sound, and not defective, 
at II or 12 o'clock the night before, — that the northwest step was 
particularly examined, and found sound, — there was in fact no such 
conflict as required a submission to the jury. On the other hand, 
if the jury should believe that the car examined by Edwards and 
Rosevear was the car examined by Forney, and the step found de- 
fective the step nearest plaintifï when injured, there would be a con- 
tradiction, unless the other circumstances would justify an assump- 
tion that the injury to the step described by the first-named wit- 
nesses had occurred after the accident and before those witnesses saw 
it. This, too, was a question for the jury. Upon the whole case we 
think there was something more than a bare scintilla of évidence tend- 
ing to show that plaintifï's injury was caused by the defective step in- 
spected by Edwards, Rosevear, and Richards. 

Reverse, and remand for a new trial. 



HOLMES et nx. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. October 6, 1902.) 

No. 694. 

1. Public Lands— Exceptions prom Forest RKSEKrATiON— Rights op Settlers 

ON ITnSURVEYBD IjAND. 

WWle the mère occupancy and Improvement of public land glve no 
rlght as agalnst the United States, yet the occupancy and improvement 
of unsurveyed public land, in good falth, by a settler who makes it hia 
home, with the intention of maklng entry of the same under the home- 
stead or pre-emption laws ■when it shall hâve been surveyed, has alvyays 
been recognized as lawful, and as giving the settler a possessory claim, 
which entitles him to préférence when the land is opened for entrjs 
and, in view of such récognition, such a settler must be regarded as 
havlng made a "valld settlement pursuant to law," within the meaning 
of the president's proclamation of December 20, 1892, setting apart, as a 
forest réservation, certain public lands in California, but excepting ail 
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lands wlthln the preserlbed boundaries "which may liave been prîor to 
the date hereof embraced lu any légal entry or covered by any lawful 
âling duly oi record • * • or upon which any valid settlement has 
been made purSuant to law;" and under the rule of the later décisions 
of the suprême court, that the wlthdrawal of lands from entry by the 
Interior department as belng withln a rallroad grant did not defeat the 
rights of subséquent settlers thereon where the withdrawal was in 
fact unauthorized, It Is immaterial that the land of such settlers had 
been so wlthdrawn, and had never been formally restored to the public 
domain. 

3. Samk— ÀOT FOR Benefit of Settlers ok Railboad Lands— Effect of Ik- 
cIjUsion in Forest Réservation. 

Under Act Jan. 18, 1881 (21 Stat. 315 [TJ. S. Oomp. St. 1901, p. 15M] ), 
glving ail persons who hâve settled and made valuable and permanent 
improvements upon any odd-numbered section of land within a rallroad 
withdrawal, In good falth, and with the permission or lieense of the 
rallroad company, and with expectation of purchasing the same, the 
right to purchase not exceedlng 160 acres of the same from the United 
States, If for any cause it shall be restored to the public domain, tlie 
right so given a settler is not defeated by the fact that after the with- 
drawal has been set aslde the Jand is included within the boundaries 
of a forest réservation, created by proclamation of the président, before 
It has been surveyed so as to glve the settler an opportunity to purchase. 

In Error to the Circuit Court of the United States for the Southern 
District of California. 
See 105 Fed. 41. 

The United States brought an action of ejectment against the plaintifCs' 
in error to recover the possession of the unsurvej'ed S. B. % of section 7, 
township 4 N., range 9 W.; the sald land belng included in a réservation 
made by the président of the United States on December 20, 1892, pursuant 
to section 24 of the act of congress approved March 3, 18.91 (26 Stat. 1108 
[U. S. Oomp. St. 1901, p. 1537] ), which provides "that the président of the 
United States may, from time to tlme, set apart and reserve, in any state 
or terrltory having public land bearing forests, in any part of the public lands 
wholly or in part covered with timber or undergrowth, whether of commercial 
value or not; as public réservations, and the président shall, by public proc- 
lamation, déclare the establishment of such réservations and the limlts 
thereof." The proclamation excepted from the réservation "ail lands which 
may bave been, prier to the date hereof, embraced in any légal entry or 
covered by any lawful flling duly of record in the proper tiuited States 
land office, or upon which any valid settlement had been made pursuant to 
law, and the statutory period within which to make entry or flling of record 
has not expired: • • • provlded that thls exception shall not continue to 
apply to any particular tract of land unless the entryman, settler or claimant 
continues to comply with the law under which the entry, flling, settlement, 
or location was made." 27 Stat. 1051. The plalntitCs In error, Albert O. 
Holmes and Susan L. Holmes, his wife, made separate défenses; the former 
clalming the right to occupy the premises by reason of the following facts: 
That In Aprll, 1890, he settled upon the land in controversy in good faith to 
obtain a home for hlmself, and with the intention of clalming the same 
under the homestead laws of the United States, said land being then and 
at the èommencement of the action unsurveyed public land; that at the 
date of his settlement the land had been wlthdrawn from entry by the 
United States land department, as belng within the limlts of the grant made 
by Congress to the Southern Paciac Rallroad Company by the act of March 
3, 1871, for which reason he was not permitted to file on the land; that 
within six months after his settlement he establlshed his actual résidence 
in a hoiise on the land, and has since resided there with his family, and 
that H is his intention as sOon as the land is surveyed, if permitted to do so, 
to file his homestead application, and to make his entry under and in pur- 
suance of tbe act "for thé relief of settlers on the public lands," approved 
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May 14, 1880 [TT. S. Comp. St. 1901, p. 1392]. Susan L. Holmes relied upon 
the following facts: That In April, 1890, wlth the permission and license 
of the Soutlieni Pacific Railroad Company, she settled npon and made 
valuable improvements on the land in controversy, In good falth and wlth 
the expectation of purchasing the land of said company, and that she bas 
since continuously resided thereon. She claimed to be entitled to acquire 
the land under the act "for the relief of certain settlers on reatored railroad 
lands," approved January 18, 1881 (21 Stat. 315 [tl. S. Comp. St. 1901, p. 
1594] ), and the "act to provide for the adjustment of land grants made 
by congress," etc., approved March 3, 1887 (24 Stat. 557 [U. S. Comp. St. 
1901, p. 1595] ). The land In controversy had been withdrawii from entry 
by the land department, as belng withln the llmlts of the grant to the 
Southern Pacific Railroad Company of March 3, 1871, and also withln the 
overlapping llmlts of the grant to the Atlantic & Pacific Railroad Company, 
by act of July 27, 1866. The latter company did not construct any portion 
of its Une in California, and. In conséquence of such failure, congress, by Act 
July 6, 1886 (24 Stat. 123), forfeited and restored the unearned lands to the 
public domain. The withdrawal by the land department, however, was con- 
tinued In force, notwithstanding said forfeiture, upon the assumption that 
the lands were included In the grant of March 3, 1871, to the Southern 
Pacific Railroad Company. On July 8, 1891, Susan L. Holmes made appli- 
cation to the Southern Pacific Railroad Company to purchase the land In 
controversy. The company received her application, and. In wrlting, In- 
formed her that, "if there be two or more applications for the same tract 
of land, the actual settler, vrho in equity is best entitled to purchase, will 
be given the préférence," but notified her that the company reserved to itself 
the rlght not to sell the land by itself, but to sell It In conjunctlon wlth other 
lands. Thereafter su its were brought by the United States against the 
Southern. Pacific Railroad Company to détermine the status of the lands 
withln said overlapping llmlts, and the suprême court on October 18, 1897, 
held that the lands withln the overlapping limits beeame, upon the passage 
of the forfeiture act of 1886, the property of the United States, and were thereby 
restored to the public domain, and that the Southern Pacific Railroad Company 
never acquired any Interest thereln. 18 Sup. Ct. 18, 42 L. Ed. 355. On Sep- 
tember 6, 1898, by the order of the eommissioner of the gênerai land office, ail 
lands lying withln the overlapping limits of the railroad grants were restored 
to the public domain, wlth the exception of lands lying withln the réservation ; 
but, as to said lands, permission was given to ail persons having claims therein, 
Inltlated prlor to the création of such réservation, to présent such claims 
for considération by the authoritles of the United States land oflSce. The 
circuit court, upon this state of the facts, held that by reason of the fact 
that the land was withdrawn from entry by the action of the land department 
at the tlme of the settlement thereon by tie plalntlffs in error, and remained 
so withdrawn up to the tlme of the proclamation of the président on De- 
cember 20, 1892, setting apart the land as a portion of a public réservation, 
the plalntlffs in error could acquire no right in the land which they. could set 
up against the action of ejectment brought by the United States to re- 
cover its possession. 

D. M. McDonald and Borden & Carhart, for plaintiffs in error. 
L. H. Valentine, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is conceded that the land in controversy had not, prior to the 
date of the proclamation of the président, been embraced in any légal 
entry or covered by any lawful filing of record in the United States 
land office ; but it is contended that it is land upon which a valid settle- 
ment had been made pursuant to law, and that the statutory period 
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within which to make entry or filing had not expired. The circuit 
co,UEt deçided this question adversely to the plaintiff in error Albert O. 
Holmes, for the reason that at the time when he made his settlement 
"the lands Were withdrawn from entry and settlement; citing Maddox 
V, B,iLirtihàm, 156 U. S. 544, 15 Sup. Ct. 448, 39 t. Ed. 527, and 
Wood iV. Beach, 156 U. S. 548, 15 Sup. Ct. 410, 39 L. Ed. 528. In so 
ruling, the circuit court foUowed the law as it was understood, and as 
it had beèii settled by a séries of décisions of the suprême court. A 
few mÇinths after the décision of the circuit court was rendered, how- 
ever, the suprême court, in Hewitt v. Shultz, 180 U. S. 139, 21 Sup. 
Ct. 309, 45 L. Ed. 463, overruled its prior décisions, and denied the 
efficacy of the act of withdrawal to exclude from settlement land which 
was not in fact withdrawn by the opération of a présent grant, and 
which, but for the withdrawal, would hâve been open to entry and set- 
tlement under the public land laws. By the décision in that case and 
in the subséquent case of Railroad Co. v. Bell, 183 U. S. 675, 22 Sup. 
Ct. 232, 46 L. Ed. 383, the court has held that the withdrawal of lands 
by the secretary of the interior for the reason that they were supposed 
to be within the Hmits of a grant to a railroad company could not in- 
juriously affect the right of a settler upon such land, who claimed the 
right to enter and settle the same as public land of the United States. 
The question of the right of Albert O. Holmes, therefore, is to be 
dealt with as if there had been no withdrawal of the land. But the 
land was, and still is, unsurveyed land. If it had been surveyed, and 
Holmes had tendered a filing thereupon, or had attempted to enter 
it as a homestead at the local land ofifîce, his possessory right would be 
entitled to protection, under the authority of Ard v. Brandon, 156 
U. S. 537, 15 Sup. Ct. 406, 39 L. Ed. 524. But in Buxton v. Traver, 
130 U. S. 232, 9 Sup. Ct. 509, 32 L. Ed. 920, it was held that no por- 
tion of the public domain is open to sale until it has been surveyed, 
and that a settler upon the public lands in advance of the public sur- 
veys acquires no right except the preferential right to secure the land 
after the survey. Of the right of such a settler, the court said : 

"The United States make no promise to sell hlm the land, nor do they 
contract with hlm upon the subject. They slmply say to him, 'If you wish 
to sôttle upon a portion of the public lands, and purchase the title, you can 
occupy ahy unsurveyed lands which are vacant and hâve not been reserved 
from sale; and, when the publie surveys are made and returned, the land 
not havihg been in the meantime withdrawn from sale, you can acquire, 
by pursuing certain steps, the right to purchase them.' " 

Conceding that the mère occupation of public land gives no right as 
against the government, and that the président had the power, under 
the act of congress, to set apart the land in controversy in a pubHc rés- 
ervation, and that neither of the plaintifïs in error had acquired any in- 
iterest therein which they could successfully set up as against that right, 
we corne to the inquiry whether it was the intention of the act of con- 
gress and the proclamation of the président to include this land in the 
réservation. The exceptions expressed in the proclamation are three, 
— lands "embraced in a légal entry," or "covered by a lawful fîling of 
record," and lands "upon which any vahd settlement has been made 
pursuant to law." By the last of thèse exceptions it was contemplated 
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that there might be a valid settlement on the public lands, othcr than 
those which were embraced in légal entries or covered by lawful 
filings, as those terms were used in the public land laws. Does the 
settler upon unsurveyed land, who makes it his home with the inten- 
tion, as soon as the land is surveyed, to take the necessary steps to 
secure and protect his entry as a homestead, and to acquire title under 
the homestead law, and who makes valuable and permanent improve- 
ments on the land, make a "valid settlement pursuant to law"? In 
Cléments v. Warner, 24 How. 394-397, 16 L. Ed. 695, it was said : 

"The law deals tenderly with one who in good faith goes upon the publie 
lands with a view of making a home thereon." 

In Buxton v. Traver, 130 U. S. 232, 9 Sup. Ct. 509, 32 L. Ed. 920, 
it was said: 

"A settlement upon the publie lands in advance of the public surveys is 
allowed to parties who In good faith intend, when the surveys are made 
and returned to the local land office, to apply for their purchase." 

In Railroad Co. v. Osborne, 160 U. S. 103, 16 Sup. Ct. 219, 40 L. 
Ed. 346, it was held that a settler upon public unsurveyed land, who 
had made improvements thereon with the intention of acquiring a title 
under the pre-emption laws as soon as the lands should be surveyed. 
had a "possessory claim," such as was protected by the act of congress 
in granting to a railroad Company a right of way over the public lands, 
and conferring upon a territorial législature power to "provide for the 
manner in which private lands and possessory claims on the. lands of 
the United States may be condemned." The court said: 

"It would not be easy to suppose that congress would, In authorizlng rail- 
road companies to traverse the public lands, intend thereby to give them a 
right to run the lines of their roads at pleasure, regardless of the rights of 
settlers." 

In Railroad Co. v. Ziegler, 167 U. S. 65, 17 Sup. Ct. 728, 42 L. Ed. 
79, that doctrine was reaffirmed. It is true, there is no statutory 
provision which in express terms permits or protects settlement upon 
unsurveyed public land. We think, however, in view of the foregoing 
expressions of the suprême court, and the known récognition of the 
rights of such settlers as against ail except the United States, that such 
a settlement, while it confers no right which the government is bound 
to respect, is nevertheless a valid settlement, and made pursuant to 
law, and that it cornes within the spirit and intent of the exception 
contained in the proclamation of the président. 

We are inclined, also, to the view, and we so hold, not without 
some doubt, that Susan L. Holmes had a possessory right by virtue 
of the act of congress of January 3, 1881 (21 Stat. 315 [U. S. Comp. 
St. 1901, p. 1594]), whereby it was enacted: 

"That ail persons who shall hâve settled and made valuable and permanent 
improvements upon any odd numbered section of land within any railroad 
withdrawal lu good faith and with the permission or license of the railroad 
Company for whose benefit the same shall hare been made, and with the 
expectation of purchasing of said eompany the land so settled upon, which 
land so settled upon and improved may, for any cause, be restored to tlie 
publie domain, and who, at the time of such restoratlon, may not be entitled 
to enter and acquire title to such land under the pre-emption, homestead, or 
timber-culture acts of the United States, shall be permitted, at any time 



1000 118 FEDERAL EBPORTER. 

within three months after such restoration, and under such rules and régula- 
tions as the commlssioner of the gênerai land office may prescrlbe, to pur- 
ehase not to exceed one hundred and slxty acres in extent of the same by 
légal subdivisions, at the priée of two dollars and flfty cents per acre, and 
to receive patents therefor." 

According to the record, Susan L. Holmes settled upon and made 
valuable improvements upon the land in controversy. That it is a 
portion of an odd-numbered section is alleged in the complaint which 
is filed in this action. She entered with the permission and license 
of the railroad Company, and with the expectation of purchasing. At 
that time the land was withdrawn from settlement under the public 
land laws. Can it be said to be within the purport of the proclamation 
of the président in devoting a large tract of land, including the land 
occupied by sûch a settler, to a public use, to defeat the protection to 
bona fide settlers which was intended to be afiforded by the act ? We 
hesitate to so construe it. The land is no less a part of the public 
domain after having been set aside for a timber réservation. By the 
proclamation the lands hâve been restored to the public domain, and, 
while they hâve not been so restored as to become subject to entry 
under the homestead laws, the claim of the railroad company has 
nevertheless been extinguished, and the withdrawal has been set aside. 
The lands hâve thereby been talcen out of the category of withdrawn 
lands to which the act referred- It is true that Susan L. Holmes has 
not, within three months after such restoration, purchased the land, 
but it is not her fault that she has not done so. The land has not 
been survéyed, and she has had no opportunity to purchase. If the 
act gave her the right to purchase, we think her right is not precluded 
until the survey shall hâve been made, and that until that survey is 
made she has a possessory right sufficient to constitute a défense 
against this action of ejectment, even if she has not made a "valid 
settlement pursuant to law," so as to come within the exception to the 
proclamation. 

The judgment will be reversed, and the cause remanded for further 
proceedings not inconsistent with the foregoing views. 



THE MABY BUHNE. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1802.) 

No, 760. 

Collision— Sa tLiNO Vksskls Meeting— Un wareantbd Change dp Course. 
One of two saillng vessels approachlng each other from opposite di- 
rections in the night was saillng free on the starboard tack, while the 
other was closehauled On the port tack. So long as suCh courses were 
maintained, there was no danger of collision, but when a short distance 
apart the vessel running free twlce changea her course, the last time 
taking a course In which she was closehauled on the starboard tack, 
and making a collision inévitable if both maintained their courses. Held, 
that in such situation the other vessel, which had previously been priv- 
lleged and required to maintain her course, became the burdened vessel, 
and was not in fault for changing her course, although à collision resulted 
by reason of both changing at the same time; and that the one making 
the flrst changes, brlnging about the dangerous situation without ne- 
cessity, was solely in fault. 
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Appeal from the District Court of the United States for the North- 
ern District of California. 

For opinion below, see (D. C.) 95 Fed. 1002. 

Nathan H. Frank, for appellants. 
H. W. Hutton, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. On June 28, 1896, the schooner Jen- 
nie Thelin, laden with a cargo of himber, left Eurêka, Cal., bound 
for San Francisco, and had proceeded about 18 miles on her way, 
when she came into collision with the Mary Buhne at about 12:30 
o'clock a. m. on June 29th. At midnight Capt. Hansen, the master 
of the Jennie Thelin, and a man named Jacobsen, went on watch. 
There was moonlight, and it was clear. The sea was smooth, with 
the wind southeast. The master observed that his vessel was on 
the port tack, running as close to the wind as she could, and making 
four or five miles an hour, and that her side lights were burning 
brightly. About 15 minutes before the colHsion, both Hansen and 
Jacobsen saw the green light of the Mary Buhne about two points 
on the starboard bow, and about two miles away. The évidence 
shows that Hansen kept his eye on the light, and that soon the Mary 
Buhne changed her course, and showed her two side lights to the 
Jennie Thelin in about the same position on the bow of the latter, 
and that shortly afterward the Mary Buhne again changed her course, 
leaving only her red light visible. According to the évidence of 
Hansen, the Mary Buhne, when fîrst observed, was headed N. N. E., 
and was running free on the starboard tack, with maybe a couple 
of points in the sails free; but when she showed her red light only 
she was running close to the wind on the same tack. The master of 
the Jennie Thelin, seeing that a collision was inévitable, put his helm 
hard aport, but at about the same time the Mary Buhne, also to 
avoid the collision, put her helm hard astarboard, and ran into the 
Jennie Thelin on the port forward quarter. It was held by the dis- 
trict court that the Mary Buhne was at fault, and was responsible 
for the collision, and that the Jennie Thelin was free from blâme. 
The appellants challenge the sufificiency of the évidence to sustain that 
finding. They say that, conceding it to be true, as shown by the évi- 
dence of the appellees, that shortly prior to the coUision the vessels 
were in the three positions indicated, it was the duty of the Jennie 
Thelin at ail times to hold her course, and that of the Mary Buhne 
to keep out of her way. They argue that in the first position, when 
the master of the Jennie Thelin first saw the Mary Buhne, there 
was no danger of a collision, and that, as the former was sailing close 
to the wind, and the latter running free, the former had the right of 
way; that in the second position, when both lights of the Mary 
Buhne were visible from the Jennie Thelin, the Mary Buhne was 
otill running free before the wind, and was subject to the same law 
to keep out of the way; and that in the third position, when a colli- 
sion became inévitable, if both vessels held their courses, it was 
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still the dwty pi the Jennie Thelin tq, hold her course, and that of the 
Mary Buhrtèf'to avoid a collision,' since she was then, as before, still 
running free before the wind ; and that she complied with the law 
by putting her helm hard astartioard, and would hâve avoided the 
collision, but for the act of the Jennie Thelin in departing from her 
course and putting her helm aport at the same time. The évidence 
in the case is, upon some points, confîicting. It is clear that at the 
first position of the vessels there was no danger of colHsion, and that 
the Jennie Thelin had the right of way, being closehauled, and that 
it was the duty of the Mary Buhne to keep out of her way. The évi- 
dence fairly establishes the fact, and the district court so found, that 
the Mary Buhne twice thereafter changed her course before the final 
change, which she madé to avoid the collision. After the first change, 
it is not disputed that the Mary Buhne was still sailing free before 
the wind, and was undèr obligation to keep out of the way of the 
Jennie Thelin; but the court found that in the courses the vessels 
were then sailing there was no dahger of a collision. The chief ques- 
tion in the case, and that upon which the responsibility of the Mary 
Buhne for the loss and damage dépends, is whether or not, in her 
third position, she was sailing free, before the wind. The appellant 
contends that she was then running free as she was within six points 
of the wind. To support this contention, a nautical dictionary is 
cited to the efifect that the keel of a square rigged vessel when close- 
hauled "actually makeS an angle of six points with the Hne of the 
wind, but cutters, luggers, and other fore and aft rigged vessels will 
sail much nearer" (Wa,gner's Marine Dictionary, 91); and référence 
is made to the language of Mr. Justice Clififord in Crowel v. Radama, 
6 Fed. Cas. 908 (No. 3,442), that "a schooner running six points off" 
the wind was running free. But as against thèse définitions is the 
direct évidence of the master ôf the Jennie Thelin that in the third 
.position both vessels were by the wind, and we cannot say that the 
district court erred in crediting it. It is contended that this évidence 
is disputed by that of the master of the Mary Buhne. He was not on 
deck just prior to or at the time of the collision, but he came on deck 
immediately afterward. He testified that the position of the sails on 
the Mary Buhne was such as to indicate, in his opinion, that she was 
running free at the time of the collision, for the reason that her sails 
cpùld not hâve been changed from a condition of being closehauled 
to that in which he found them^ in less than 10 minutes. The trial 
court cloaracterized this expression of opinion as the resuit of a hasty 
observation made whilé the vessels were still in collision, and said that 
it was not sufficient, in his judgment, to overthrow the positive évi- 
dence of the tivo witnesses who testified to the changes of the course 
of the Mary Buhne. We find in the record no reason to question the 
correctness of that conclusion. If in the third position the Mary 
Buhne was closehauled on the starboalrd tack, she had the right of way, 
since a vessel closehauled on the port tack is obliged to keep out of the 
way of a vessel closehauled on the starboard tack; and, having the 
right of way, it was > her duty to maintain her position, and equally 
the duty of the Jennie TheHn to avoid a collision, which she attempted 
to do by putting her helm hard aport. The Mary Buhne was re- 
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sponsible for the condition of danger in which the vessels were in the 
third position. No reason is shown in the évidence why she should 
not hâve held the course she had in the second position until she had 
passed the Jennie Thelin. Having made the change which brought 
the two vessels in converging lines, she failed to follow the rule which 
applied to that situation. The mate and the boy who were on watch 
on the Mary Buhne were not produced as witnesses. The appellants 
made a showing of diligence in the effort to obtain their testimony, 
and the trial court indulged no presumption that such évidence, if 
given, would hâve been adverse to their contention. It is unimportant 
that the master of the Jennie Thelin was not advised of the statute 
governing the movement of vessels in the position in which thèse 
vessels were just prior to the collision. His course in putting his 
helm aport was proper, although his reason for so doing may hâve 
been erroneous. 

The decree of the district court will be afïirmed 



THE IROQUOIS. 

(Circuit Court of Appeals, Ninth Circuit. October 6, 1902.) 

No. 815. 

1. Sbaman— Injurt in Service — Duty of Ship to Make Nbarest Port. 

Where a seaman In the performance of bis duty, and witliout fawW 
or négligence on his part, fell and broke both bones in one of his legs 
below the knee, and there was no one on board compétent to treat the 
injury, it was the positive duty of the master to take him at once ta 
some port where proper treatment could be had, where such a port 
could hâve been reached in time, and his failure to do so, by reason of 
which amputation became necessary, was négligence which rendered 
the ship liable in damages for the injury. The master must be pre- 
sumed to hâve known that the injury was a serious one, requiring 
scientifle treatment, and his failure to perform his duty is not excused 
by his ignorance, or his belief that the leg was healing properly, nor 
by the fact that the seaman made no demand to be taken to a port of 
distress. 

2. Same — Défenses— Intalidating Insurance. 

There is no rule of admiralty law that the departure of a ship from 
her course, when lequired to procure necessary treatment for a sick or 
Injured seaman, invalidâtes her Insurance on the voyage or that on her 
cargo. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

For opinion below, see 113 Fed. 964. 

The appellee was an able-bodied seaman, and one of the erew of the Amer - 
can ship Iroquois, laden wlth gênerai merehandise, on a voyage from New 
York to San Francisco. Or February 23, 1900, while assisting in furling the 
main sali during a gale, he accidentally, and without fault of his own or 
fault of the ship, fell from the main yard to the deck, and sustained a 
fracture of two ribs and of both bones of his right leg below the knee. 
The vessel was then a few miles to the southward of Cape Horn, in latitude 
56 deg. 50 min. south, longitude 67 deg. 36 min, west. The appellee was 

H 2. See Insurance, vol. 28, Cent. Dig. §1 736, 737. 
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carried to the carpenter's room, where the master set his leg in splints. 
He was then removed to the forecastle, where lie remalnéd duving the re- 
malnder of the voyage. The broken ribs healed, but the bones of tlie leg 
failed to tinlte. The vessel arrived at San Francisco on May 7, 1900. On 
the follo\ving day the appellee went to the sailor's home, and a weeli later 
went to the marine hospital at San Francisco. There the surgeons en- 
deavored to cause a union of the fractured bones of hls leg, but the ends 
of the bones were dead and would not unité. In order to save the appellee's 
life it became necessary to amputate the leg, and It was amputated about 
three inches below the knee. The master of the Iroquois had no skill or 
expérience in treating fractures. AH the knowledge of the subject he pos- 
sessed was derived from his own expérience at some time previous when 
he had received treatment from a surgeon for a fractured leg. It appears 
that he set the appellee's leg as well as he could, and bound it and placed 
It upon a cushion in order to elevate it above the body, and instructed the 
steward to give the appellee gruel, mush, and other light food. The évi- 
dence shows that the appellee made no complaint of the treatment he re- 
ceived, and that the master supposed that the leg was healing, and had no 
knowledge to the contrary until March SOth, when for the flrst time the 
splints were removed. He testified th»t at that time the leg seemed to be 
knitting, but the appellee testified that when the splints were removed he 
was conscious that there was no union. One of the surgeons of the hospital 
testified that there never had been a union. The évidence indicated that 
under proper treatment the bones should hâve been well knitted by that 
time, and that their failure to unité was due to want of proper surgical 
treatment. That there was lack of such treatment, both In permitting the 
appellee to remain so long on board a ship in motion and in daily moving 
him, as it appears was done, is clearly deducible from the évidence. The 
district court found and held that, under the circumstances of the case as 
disclosed by the évidence, it was the absolute duty of the master of the 
ship to deviate from the course of the voyage for the purpose of procuring 
surgical aid for the appellee, and that the master was guilty of négligence 
In failing so to do. Thèse flndings are assigned as error. 

Milton Andros, for appellants. 

Walter G. Holmes (Daniel T. Sullivan, of counsel), for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

We entertain no doubt, in view of the évidence in the case and the 
law applicable thereto, that it was the duty of the master to bear 
away to some port of distress as soon as possible after the occur- 
rence of the accident. There were several ports to which the ap- 
pellee might hâve been taken for surgical treatment. The vessel 
could hâve returned to Port Stanley, the chief port of the East Falk- 
land Island. The district court found that to hâve returned there 
would hâve involved a loss of time of three or four weeks, and in so 
fînding made, we think, more than libéral allowance for probable de- 
lay and adverse winds. There were other ports accessible after 
rounding the Horn to which the appellee could hâve been taken in 
time to procure the necessary treatment and save his leg. The ship 
could hâve mâde EvangeHstas Island by saiHng one or two days 
outof.her course. From that island it seems that the appellee could 
hâve been taken by steamer to Valparaiso. The Iroquois herself could 
hâve made the port of Valparaiso with a loss of probably not more 
than four or five days in her voyage. The port of Ancud or San Carlos 
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might hâve been reached with about the same loss of time. It 
is shown that at that port proper surgical treatment could hâve been 
had. When, on March 30th, the splints were removed, the vessel 
was as near to San Francisco as to Valparaiso, and there was no re- 
course except to proceed on her voyage. It is no excuse that the 
master was ignorant, or that he believed the broken leg was healing 
properly, and for that reason thought it unnecessary to bear away 
from his course. Nor is he excused by the fact that the appellee 
at the time made no complaint of the treatment he received, and made 
no demand to be taken to a port of distress. The appellee may hâve 
been ignorant of his rights and of the duty of the master in the prem- 
ises, or he may hâve been uninformed of the proximity of accessible 
ports. The duty of the master to the appellee was a positive one. In 
Robertson v. Baldwin, 165 U. S. 287, 17 Sup. Ct. 326, 41 L. Ed. 715, 
Mr. Justice Brown, referring to the protection accorded to seamen, 
observed that they are treated "as needing the protection of the 
law in the same sensé which minors and wards are entitled to the pro- 
tection of their parents and guardians." The appellee had been dis- 
abled while in the service of the ship, and without any fault on his 
own part. By the maritime law he was entitled to be healed at the 
expense of the shipy Reed v. Canfield, i Sumn. 195, Fed. Cas. No. 
11,641 ; Harden v. Gordon, 2 Mason, 54, Fed. Cas. No. 6,047. This 
obligation was imposed upon the ship in considération of the appel- 
lee's services, and his undertaking to engage in possibly perilous voy- 
ages, and encounter hazards, if necessary, in the protection of the 
ship and cargo. The injury to the appellee was a serious one, and 
the master must be presumed to hâve known that it required careful 
and scientific treatment. 

The argument is made that a déviation from the vessel's course 
would hâve invalidated the Insurance on vessel and cargo. "A dévia- 
tion is a voluntary departure from the course insured, vi^ithout neces- 
sity or reasonable cause." Bond v. The Cora, 2 Wash. C. C. 80, 
Fed. Cas. No. 1,621. We are not aware that any court has ever 
held that a proper departure from the insured course for necessary 
treatment of a sick or wounded seaman opérâtes to release an under- 
writer. The reverse has been held in Burgess v. Insurance Co., 126 
Mass. 70, 30 Am. Rep. 654 ; Bond v. The Cora, supra ; and Perkins 
v. Banking Co., 10 Gray, 312, 71 Am. Dec. 654. 

We find no error in the conclusions of the district court. The de- 
cree will be affirmed. 



UNITED STAÏES v. NUCKOLLS. 
{Circuit Court of Appeals, Eighth Circuit. November 12, 1902.) 

No. 1,739. 

CUSTOMS DUTIBS— UnDBUVAL,UATION— SUBJKCTION TO ADDITIONAL DuTY. 

XJnder section 32 of the tariff act of 1897 [U. S. Comp. St. 1901, pp. 
ITOl, 1893], amendatory of sections 7 and 11 of the customs administrative 
act of 1890, which provides that if the appraised value of any article 
of imported merchandise subject to an ad valorem duty, "or to a duty 
based upon or regulated in any manner by the value thereof," shall ci- 
ceed the value declared in the entry, an additional duty shall be levied 
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aBd collècted, proportionate to the undervaluation, such aflditional duty 
Is coUectible when the question whether the goods are to pay a spécifie 
or an ad valorem duty dépends upon -w-hether they exceed a certain value, 
and the ' appraisement shows an undervaluation, even though the ap- 
praised value is net suffleient to subject them to an ad valorem duty. 

2. SaMB— COLtKCTION BY StJIT. 

The fact that a collecter fails to levy an additlonal duty upon imported 
goods, to whieh they are subject under the statute by reason of under- 
valuation, does not affect the right of the United States to recover the 
same by suit. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Earl M. Cranston, U. S. Atty. 

John R. Dixon, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge. Section 32 of the tarifï act, approved 
July 24, 1897 (30 Stat. 212 [U. S. Comp. St. 1901, pp. 1701, 1893] ), 
which section amended sections 7 and 11 of the act to simpHfy the 
laws in relation to the collection of the revenues, which was approved 
July 10, 1890, déclares that "if the appraised value of any article of 
imported merchandise subject to an ad valorem duty or to a duty 
based upon or regulated in any manner by the value thereof shall ex- 
ceed the value declared in the entry, there shall be leVied, collècted, 
and paid, in addition to the duties imposed by law on such merchandise, 
an additional duty of one percentum of the total appraised value there- 
of for each one percentum that such appraised value exceeds the 
value declared in the entry, but the additional duties shall only apply 
to the particular article or articles in each invoice that are so under- 
valued and shall be limited to fifty percentum of the appraised value 
of suth article or articles." While this law was in force E. Nuckolls, 
the défendant in error, caused to be imported into the United States 
from Mexico certain cattle, which were actually purchased by him. 
A part of thèse cattle consisted of 119 two year old steers. Nuckolls 
invoiced only 118 two year old steers, and when he entered them 
placed a value thereon of $9.25 per head, making the total invoiced 
value $1,092. The collector of the port of El Paso, where the cattle 
were entered, caused an appraisement of the actual market value and 
the Wholesale price of the cattle to be made, and found that the 118 
two year old steers, which were entered by Nuckolls, were of the ag- 
gregate value of $1,303.95, or, in other words, that the steers were 
worth $11.05 Psr head. The appraised value, therefore, exceeded the 
invoiced value by about $1.80 per head. In view of thèse facts the 
government claimed the additional duty imposed by section 32 of the 
act of July 24, 1897, supra, the sum claimed amounting to $247.55, 
and it brought this action to recover that sum. A gênerai demurrer 
to the complaint was filed, which was sustained by the circuit court on 
the tbeory, as it is said, that, inasmuch as the undervaluation did not 
lessen the rate of duty to be paid to the government, the additional 
duty claimed on account of undervaluation could not be recovered. 

U 2. See Oustoms Duties, vol. 15, Cent. Dig. § 222. 
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Paragraph 218 of Schedule G of the tariff act of July 24, 1897 (30 
Stat. 169 [U. S. Comp. St. 1901, p. 1648] ), imposes a duty of $2 
per head on cattle if they are less tlian one year old, and déclares that 
ail otlier cattle if valued at not more than $14 per head shall pay a duty 
of $375 per head, and if valued at more than $14 per head a duty of 
271/S per cent, ad valorem. It is true, therefore, that as the cattle in 
question, when correctly appraised, were not worth more than $14 per 
head, they did not become subject to an ad valorem duty, and that the 
amount of the duty payable to the government was not lessened by 
reason of the undervaluation. The statute, however, by its terms, 
imposes an additional duty of i per centum on account of an under- 
valuation, not only when the article is subject to an ad valorem duty, 
but also when the duty upon the article is "based upon or regulated 
in any manner by the value therecf." The case seems to fall, there- 
fore, strictly within the letter and spirit of the act ; for the duty on cat- 
tle, as heretofore shown, is based upon, and regulated in a measure 
by, the value of the animais. If cattle are more than one year old, 
and are valued at a sum exceeding $14 per head, they pay an ad 
valorem duty; otherwise the duty payable on cattle over one year 
old is a spécifie duty of $3.75 per head. The additional duty of i per 
centum is imposed, undoubtedly, to compel importers, when they enter 
merchandise, to make a truthful déclaration concerning the value 
thereof, whenever the value of an article has a direct bearing upon the 
duty to be paid. The précise question which is involved in this case 
arose in Pings v. U. S., 18 C. C. A. 557, 72 Fed. 260, wherein it was 
decided, in a case in ail respects analogous to the one at bar, that when 
the question whether goods are to pay a spécifie or an ad valorem duty 
dépends upon whether they exceed a certain value, and an appraise- 
ment is essential, that if the appraisement discloses that the goods 
hâve been undervalued they are subject to the additional duty of i 
per centum which is imposed by section 32 of the act of July 24, 1897 
[U. S. Comp. St. 1901, pp. 1701, 1893]. This case (Pings v. U. S.) 
was before the suprême court of the United States, and the doctrine 
enunciated therein was upheld, in the case of Hoeninghaus v. U. S., 
172 U. S. 622, 629, 630, 19 Sup. Ct. 305, 43 L. Ed. 576. 

Counsel for the défendant in error further contend that the additional 
duty is not recoverable by the United States in an action brought for 
that purpose, because the complaint does not allège that the additional 
duty of I per centum was levied by the collector of the port of El Paso. 
We are of opinion, however, that, if the additional duty ought to hâve 
been levied, collected, and paid, the amount thereof may be sued for 
and recovered by the United States from the importer, although there 
was no formai levy. The right of the United States to the sum which 
was due to it and ought to hâve been paid was not forfeited by the 
neglect of the collector to make a levy, even if he was guilty of such 
neglect. It was not within his power, by a neglect of duty, to release 
a tax which was due to the United States. We feel constrained to 
hold, for the reasons above stated, that the case was erroneously de- 
cided by the Iov\?er court. 

Its judgment is therefore reversed, and the case is remanded for a 
new trial. 
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ARNOLD V. SOHARBAUEK et al. 
(Circuit Court, W. D. Missouri, W. B. November 24, 1902.) 
No. 2,596. 

1. CoNTRAdTS— CONTEMPORANBOUS WbITTKN AND OkAL AgBEBMENTS— CoNPLICT 

IN PROVÏiSIONS. 

A WEltten contract whlch purports on Its face to be complète cannot 
be varieifl or added to by a prier or eontemporaneous paroi agreement. 
In the absence of fraud or mlstake, and especially where the written 
contract contalned stipulations for the performance of duties and the 
assumptlon of obligations by a pàrty whlch Is not bound by the alleged 
agreement sought to be substltuted. 

2. Samb— MoDiPicATroN AS TO Parties — Considkeation. 

Where a written contract purporting to be between two parties on 
each side failed because of the refusai of one of the parties, upon whom 
obligations were Imposed, to exécute the same, a subséquent paroi 
agreement by the parties, who were entitled to the beneflt of such 
obligations, that the contract should stand with such party omltted, to 
be bindlng on them must rest upon some new and Independent considéra- 
tion. 

Action for Breach of Contract. On demurrer to amended pétition. 

Ward & Hadley, for plaintiff. 

Lathrop, Morrow, Fox & Moore and Capps & Cantey, for défend- 
ants. 

PHILIPS, District Judgé. The original pétition in this case count- 
ed upon the written contract set out in the amended pétition. A 
demurrer thereto was sustained for the reasons assigned in the opin- 
ion of the court (see Arnold v. Scharbauer [C. C] ii6 Fed. 492),. 
which sets out in full the written contract in question. The demur- 
rer to that pétition was sustained on the grounds, inter aha, that the 
Western Cattle Brokerage Company, which purported to be a party 
to the contract equally with Arnold, had not executed the contract, 
and, as it stipulated for services which were to be rendered by one 
or the other of them, it did not become a completed contract enforce- 
able, against the first parties at the suit of one of the parties of the 
second part; and for the further reason that the contract contem- 
plated certain obligations to be assumed by said Western Cattle 
Brokerage Company, as well as certain liabilities for which the par- 
ties of the first part would hâve had a right to look to the said Com- 
pany in the event of a breach of the contract; and for the further 
reason that the contract did not express on its face any considération 
to the parties of the first part for transferring their land to the 
corporation to be created, to represent the stock thereof to be sold 
by the parties of the second part. The plaintifï in his amended péti- 
tion seeks to avoid the infirmities of the written contract by setting 
up that prior to the réduction of the contract to writing the plaintiff 
and défendants had an oral agreement to the efifect as foUows: 

"That défendants should organize, as speedily as possible, a corporation 
under the laws of the state of Texas, to be known as the Pennsylvania & 

T 2. See Contracts, vol. 11, Cent. Dlg. § 1119. 
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Texas OU Company, wltt a capital stock of one million flve hundred thou- 
sand dollars ($1,500,000.00), whose offices should be In Kansas Olty, IMis- 
souri, and Beaumont, Texas, and the par value of whose stock should be 
ten cents (10 cents) and one dollar ($1.00) per share. It was also agreed that 
the défendants should fumish one représentative man, in addition to them- 
selves, as incorporators of said oil company, ten or eleven in number, at 
Kansas City and other eastern points, and upon the organization of said oil 
company défendants should convey to said oil company the lands hereinafter 
described, and on conveying said land to said oil company défendants were 
to become the owners of ail the shares of capital stock of said oil company. 
It was further agreed that the défendants should fumish one hundred 
thousand dollars ($100,000) of the capital stock of said oil company, to be 
disposed of among the directors and shareholders of the said oil company, 
and should also furnish ten thousand dollars ($10,000.00) for newspaper and 
other advertlsements, and the défendants should bear the expense of litera- 
ture, stamps, and other necessary expansés. It was also agreed by plaintiff 
and défendants that said Western Cattle Brokerage Company or plaintiff 
should hâve the exclusive sale of said shares of stock, and for services in 
making an effort to sell said stock said Western Cattle Brokerage Company 
or plaintiff should receive ten (10) per cent, of the capital stock of said 
corporation, and for actually making sales of said stock should receive ten 
(10) per cent, of the proceeds of said sales, as a brokerage; and that said 
Western Cattle Brokerage Company or plaintiff should furnish an office in 
a centrally located building in Kansas City, Missouri, and should bear the 
expense of bookkeepers, stenographers, and assistant; and that while said 
brokerage company or plaintiff were engaged in trying to sell and In selling 
said stock said brokerage company or plaintiff were not to handle any 
other oil stock. It was further agreed by plaintiff and défendants that de- 
fendants might take said oil stock off the market at any tlme, on paying 
said brokerage company or plaintiïï a reasonable compensation for services, 
and that the proceeds of sale of said défendants' stock should be deposited 
to the crédit of said Pennsylvania & Texas Oil Company in a bank designated 
by défendants." 

It is then alleged that on the same day plaintiff and défendants 
partially reduced said agreement to writing, and executed the same. 
The pétition sets out, in hœc verba, the written agreement as stated in 
the former opinion herein. This is followed by giving a description 
of the lands which were intended to be included, but not described, 
in the written agreement, with the further statement that, at the 
time said oral agreement was made and partially reduced to writ- 
ing and executed by plaintiff and défendants, plaintiff and défend- 
ants did not know whether the directors of the said Western Cattle 
Brokerage Company would authorize it to become a party to said 
oral agreement and writing "hereinbefore set out and exécute the 
same; that thereafter, on the day of April, 1901, the direct- 
ors of said company refused to authorize said company to become 
a party to said oral agreement and writing, or to exécute the same, 
and that the plaintiff and défendants were advised thereof; "that 

thereupon and thereafter, on the day of April, 1901, plaintiff 

and défendants, with such knowledge, agreed to adopt and did actu- 
ally adopt as their agreement said oral agreement and said writing, 
which plaintiff and défendants had already executed; and plaintiff 
and défendants entered upon the performance of said terms and con- 
ditions of said oral agreement and said writing adopted by them as 
their agreement, and plaintiff duly performed ail the conditions of 
said agreement to be performed by him, but défendants failed to ful- 
118 F.-64 
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ly perfprm their part of said oral agreement and writing, to the 
danjage of plaintiff," etc. 

There is no rule of law better established than that ail précèdent 
as Well as contemporaneous negotiations and understandings in re- 
lation to a contract afterwards reduced to writing (in the absence 
of mistake, accident, or fraud, as understood in equity jurisprudence) 
are conclusively presumed to hâve been completely swallowed up, 
merged, and expressed in the written instrument, and that thenceforth 
the written instrument becomes the sole expression of the mind and 
agreement of the contracting parties, In other words, it is conclu- 
sively presumed that the entire engagement and the extent and manner 
of their undertàking were reduced to writing, and therefore évidence of 
any undefstanding and concurrence of minds of the parties in their 
antécédent negotiations rCspecting the contract resting in paroi is 
wholly inadmissible to add to, take from, or in any wise vary the obli- 
gations of the parties as expressed in the written instrument. This 
rule is rigidly adhered to by the suprême court of this state. Wood- 
ward v. McGaugh, 8 Mo. 162; Walker v. Engler, 30 Mo. 130; State 
V. Hoshaw, 98 Mo. 358, 11 S. W. 759; Morgan v. Porter, 103 Mo. 
13s, 15 S. W. 289; Tracy v. Iron Works Co., 104 Mo. 193, 16 S. W. 
203; Boyd v. Paul, 125 Mo. 9, 28 S. W. 171. 

It is not alleged in the pétition that there was any mistake or fraud 
in the procurement of the written contract, nor is it sought to re- 
form or recast it on any of the grounds recognized in equity for 
the reformation of written contracts. On the contrary, the action is 
purély one at law for the enforcement of a contract made. 

It will be observed by a référence to the opinion of this court on 
the original demurrer that the court, speaking of the written contract, 
sàid: 

"While It Imposes the obligations and undertakings on the part of the 
parties of the second part on James H. Arnold or the Western Cattle Broker- 
age Company, the défendants, by its terms, are as much entltled to bave the 
Western Cattle Brokerage Company bound as James H. Arnold. By the 
express terms of the contract, the obligation to put the stock on the market 
af ter the création of the corporation, and to exploit and sell it, is imposed 
upon the Western Cattle Brokerage Company; as much as it is on James H. 
Arnold. It is a reasonable inference that in agreeing to organize the cor- 
poration at their expense and trouble, and investlng It wlth the title to their 
,500 acres of land, the Inducement of the défendants thereto was that they 
should hâve the right to the services, Influence, and responsibility of the 
organized body of the Western Oattle Brokerage Company as much so as 
that of Mr. Arnold. In other words, they were to hâve the Personal re- 
sponsibility of either, so that, in case of default on the part of the parties 
of the second part, they could look for indemnlty to both Arnold and the 
bi'ofcetage Company. * • • The défendants never came to a compact 
alpne with Arnold in the proposed enterprlse. * * • The contract stipu- 
lâtes that 'it is agreed and understood that the sald parties of the second 
part are not to handie àny other oil stock during the time they are handling 
thé stock of said parties of the flrst part.' ♦ • * ïhe contract, as drawn, 
not only entltled the défendants to the services of this brokerage company 
in dleposing of thé stock, based upon the 500 acres of land to be conveyed 
by them to the corporation, but the additional right and advantage of having 
thé brokerage company refrain from handling any other oil stock during the 
obligated service of the parties of the second part to the défendants." 
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The court, further on, commenting upon the provision of the writ- 
ten contract allowing James H. Arnold alone a reasonable compensa- 
tion in addition to the brokerage of lo per cent, in the event the 
parties of the first part took the stock ofï the market, and that the 
contract might be changed or altered if acceded to alone by Arnold, 
said that for aught it knew thèse "were the reasons why the contract 
was not executed by the Western Cattle Brokerage Company." It 
is now alleged in the amended pétition that the Western Cattle Brok- 
erage Company did refuse, when the contract was presented to it, to 
enter into the agreement. 

It is observable that the antécédent verbal agreement, set up in the 
amended pétition, is quite différent in several material respects from 
the written agreement. The written agreement obligated the parties 
of the second part — that is, John Scharbauer and John T. McElroy— 
"to pay ten per cent, on the capital stock as a brokerage, and ten 
per cent, to Jas. H. Arnold for his services" ; whereas the oral agree- 
ment pleaded in the amended pétition provides that the Western Cat- 
tle Brokerage Company or the plaintiff were to hâve "for services in 
making an efïort to sell said stock ten per cent, of the capital stock 
of said corporation, and for actually making sales of said stock should 
receive ten per cent, of the proceeds of said sales, as a brokerage." 
The written contract recites that "it is agreed and understood that 
the said parties of the second part [that is, Arnold and the brokerage 
Company] are not to handle any other oil stock during the time they 
were handling the stock of the said parties of the first part." The 
antécédent oral agreement, as alleged in the amended pétition, is 
"that, while said brokerage company and the plaintiff were engaged 
in trying to sell and in selling said stock, said brokerage company or 
the plaintifï were not to handle any other oil stock"; thus showing 
that the oral agreement now sought to be enforced limits the obliga- 
tion alternatively, — "while said brokerage company or the plaintiff 
were engaged in trying to sell or in selling said stock" they were 
not to handle any other oil stock. Quite différent is the obligation 
expressed in the written contract that said parties of the second part 
are not to handle any other oil stock during the time they were 
handling the stock of said parties of the first part and that expressed 
in the antécédent oral agreement that they were not to handle any 
other oil stock while engaged in trying to sell and in selling said 
stock. The clear meaning of the written contract was that during 
the period of time this stock was on the market, being handled by 
them, they were not to hâve on their list any other stock for sale; 
whereas, the oral agreement only required them to refrain from 
handling any other oil stock while they were trying to sell, and in 
selling said stock. Under this latter arrangement, Arnold and the 
brokerage company, when not actually trying to sell, or engaged in 
selling, the stock of the oil company, could hâve consistently handled 
and sold other stock. 

The written contract provided "that said Jas. H. Arnold or the 
Western Cattle Brokerage Company is to hâve the exclusive sale of 
said stock, but if, for any reason, the said McElroy and Scharbauer 
désire to take the stock off the market, they shall hâve the right 
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to do so by paying said Jas. H. Arnold a reasonable compensation 
for his services"; whereas, the antécédent oral agreement in this 
respect provided "that the défendants might take said oil stock ofif 
the njarket at any time on paying said brokerage company or plaintifï 
a reasonable compensation for services," — ^thus attempting to avoid 
the criticism made in the opinion of the court on the written con- 
tract that it provided for paying Arnold alone for such compensa- 
tion. 

The learned counsel for plaintiff undertakes to escape from this 
diiemma by two contentions: (i) That only a part of the actual 
agreement between the parties was reduced to writing; and (2) that 
on the failure of the brokerage company to sign the written con- 
tract it was agreed between the plaintifï and défendants that they 
should fall back on, and go ahead with, the alleged antécédent oral 
agreement. It is true that, where a written contract does not pur- 
port on its face to express the entire contract, paroi évidence may be 
admitted to supply the unexpressed parts, except in those instances 
where the nature or character of the contract is required by the stat- 
ute of frauds to be fully expressed in writing. It will be found, on 
examination of the reported cases, where this rule has been applied, 
that it was in respect of some mémorandum which on its face indi- 
cated that some essential part or détail was omitted, rendering it 
necessary to resort to paroi to supply the necessary whole. i Greenl. 
Ev. par. 284a ; Rollins v. Claybrook, 22 Mo. 407; State v. Tillery, 41 
Mo. 389-391 ; O'Neil v. Crain, 67 Mo. 251, 252; Lash v. Parlin, 78 
Mo. 391 ; Ringer v. Holtzclaw, 1 12 Mo. 523, 20 S. W. .800. 

The rule has no application to the instance at bar where the writ- 
ten instrument on its face purports to be the deliberate expression 
of the whole contract between the parties. And certainly the rule 
does not authorize the substitution of an antécédent convention at 
variance with the obligations, liabilities, and responsibilities imposed 
by the written expression, which is between two parties on one side 
and two parties on the other, whereas the contract sought to be estab- 
lished is one between two parties on one side and only one party on the 
other. 

As the written contract, which entitled the défendants to certain 
services, undertakings, and responsibilities of both Arnold and the 
brokerage company, as shown in the first opinion herein, failed, as 
the.amended pétition now allèges, by reason of the refusai of the 
brokçrage company to exécute it, the second contention, that there- 
upon an oral agreement with Arnold alone was substituted, must 
fail, for the obvious reason that no new considération is alleged to 
support it. If it were conceded to the plaintifï that the written con- 
tract was such as could be waived by a subséquent oral agreement, 
such subséquent agreement being différent in character and less ad- 
vantageous to the défendants, and more advantageous to the plaintiff 
than the written one, the rule of law requiring some new considéra- 
tion to support it has spécial application. This rule is tersely express- 
ed by Judge Wagner, in .Éunçe v. Beck, 43 Mo. 280: "Parties may 
by subséquent paroi agreement, upon sufficient considération, change 
the mode of payment or other terms of their written contract, or they 
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may discard it altogetlier." So in Fisher v. Stevens, 143 Mo. 191, 44 
S. W. 771, the court said: "A promissory note, like other chattels, 
may, by subséquent agreement by paroi, be the subject-matter of 
contract, but any and ail contracts with respect thereto, in order to be 
binding, must be supported by an independent considération." 

The written contract between thèse parties, for instance, provided 
that "it is the purpose of this contract and understanding that ail 
the parties to this contract are to act in good faith, each with the 
other ; and it is also understood that this contract cannot be changed 
or altered unless it is done in writing, signed by Jno. T. McElroy, 
Jno. Scharbaur, and Jas. H. Arnold, and attached hereto and madc 
a part of this instrument," — thus showing that it was in the mind 
of the parties when they came to consummate their agreement by 
reducing it to writing in order to avoid the too fréquent contention 
of one or the other of the parties, when the contract is sought to 
be enforced, that it had been changed or altered by oral agreement 
between the parties, to eut such contention ofï by positively provid- 
ing that unless such change or altération should be reduced to writ- 
ing and signed by the designated parties it should not avail. Most 
certainly when the plaintifï is now, as his amended pétition allèges, 
seeking to rely both upon the written contract and an oral agree- 
ment, he cannot escape the just requirement of the law in seeking 
to omit from the transaction the brokerage company as one of the 
parties to whose responsibility, obligation, and liability the défend- 
ants were entitled to look for the faithful performance of the agree- 
ment in case of default of Arnold, without alleging and proving some 
new considération moving from Arnold to the défendants to support 
the alleged substituted oral agreement. Independent of the conten- 
tion of defendant's counsel that the contract sought to be enforced 
by the amended pétition is in contravention of the statute of frauds, I 
am of the opinion that the demurrer is well taken. 
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ADAMS V. SHIRK et al. (Circuit Court of Appeals, Seventli Circuit. Octo- 
ber 9, 1902.) No. 911. In Error to the Circuit Court of the United States for 
the Northern District of Illinois, Northern Division. William Burry, for 
plaintiff in error. Frédéric Ullmann and N. W. Haclier, for défendants in 
error. Dismissed on motion of counsel for plaintiff in error. 



AT/rON V. A. F. SHAPLEIGH HARDWARE OO. (Circuit Court of Ap- 
peals, Fifth Circuit. November 25, 1902.) No. 1,132. Appeal from the Dis- 
trict Court of the United States for the Western District of Texas. .Tohn 
Dowell, for appellant. Clarence H. Miller, for appellee. Before PARDEE 
and SHBLBY, Orcuit Judges, and BOARMAN, District Judge. 

PEK CURIAM. ïhe decree of the district court is affinned. 
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AMERICAN STEAMSHIP CO. v. INDEMNITY MUT. MARINE ASSUR. 
CO., Limited. SAMB v. MANNHEIM INS. OO. (Circuit Court of Appeals, 
Second Circuit. June 16, 1902.) Nos. 119, 137. Appeals from tlie District 
Court of the TJnlted States for the Southern District of New York. Wllhelmus 
Mynderse, for appellants. Harrlngton Putnam, for appellee. Bef ore LA- 
COMBE and TOWNSBND, Circuit Judges. 

FER CURIAM. Decrees (108 Fed. 421) afflrmed. 



B. B. HILL MFG. CO. v. SAWYER-BOSS MFG. CO. et al. (two cases). 
(Circuit Court of Appeals, Second Circuit. November 17, 1902.) Nos. 24, 25. 
Appeals from the Circuit Court of the United States for the Eastern District 
of New York. W. E. Warland, for appellant. H. Albertus West, for appellee. 
Before WAJLlACE, TOWNSEND, and COXE, «rcuit Judges. 

PER CURIAM. Decrees (112 Peu. 144) afflrmed, with costs, on opinion 
below. 



BISHOP'S ESTAÏB et al. v. UNITED STATES. (Circuit Court of Appeals, 
Nlnth Circuit.) No. 835. In Brror to the District Court of the United States 
for the District of Hawaii. Klnney, Ballon & MeOlanahan, for plaintlfCs in 
error. J. J. Dunne, U. S. Atty. Upon stipulation of counsel and motion of 
J. J. Dunne, cause dlsmlssed. 



BRANDON et al. V. THOMASYILLE REAL ESTATE & IMPROVEMENT 
CO. et al. (Circuit Court of Appeals, Pifth Circuit. November 25, 1902.) 
No. 1,195. Pétition to Révise Proceedings In the District Court of the United 
States for the Southern District of Georgia, In Bankruptcy. John R. L. Smith 
and W. 0. Snodgrass, for petltioners. Washington Dessau and Jos. Hansell 
Merrill, for respondents. Before FARDEE, McCORMIOK. and SHEI/BY, 
Circuit Judges. 

PER CURIAM. The pétition for revlew hereln is denied. 



In re BROWN. (Circuit Court of Appeals, Second Circuit. October 30, 
1902.) Nos. 71, 76. Appeals from the District Court of the United States 
for the Southern District of New York. Before WALLACE, TOWNSEND, and 
COXE, Circuit Judges. 

PER CURIAM. The motion to dismlss appeals from orders of the district 
court of Aprll 26, 1902, and May 17, 1902, are respectively granted, with 
costs. 



OITY OF SANTA CRUZ et al. v. WAITB. (Circuit Court of Appealg, 
Nlnth Circuit. September 9, 1902.) No. 886. In Error to the Circuit Court 
of the United States for the Northern District of Oalifornia. James G. Ma- 
gulre and Lindsay & Netherson, for plaintifCs in error. Thomas & Gerstle, 
for défendant in error. Cause duly submitted after argument by respective 
counsel. Upon due considération, etc., order entered alHrming certain order 
of the circuit court, made on the 28th of July, 1902, which said order directed 
the Issue of a peremptory writ of mandate ont of said circuit court. 



THE CITY OF SEATTLE et al. (Circuit Court of Appeals, Ninth Circuit. 
September 12, 1902.) No. 850. Appeal from the Circuit Court of the United 
States for the Northern Division of the District of Washington. William 
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Parmerlee and H. E. Snook, for appellant. Elmer E. Todd, for appellee. 
Motion to proceed in forma rr-iperls denied. Appeal dismissed for failure 
to prlnt record, as required by rule 23 (SI O. 0. A. cxrsvii, 90 Fed. cxxxvii). 



COLEMAN V. UNITED STATES. (Circuit Court of Appeals, Seventli Cir- 
cuit. October 22, 1902.) No. 493. In Error to the Circuit Court of the 
United States for the Eastern District of Wisconsin. Elibu Coleman, for 
plaintiff in error. W. C. Phillips, for the United States. Dismissed pursuant 
to section 2, rule 23 (31 C.- O. A. cxiv, 90 Fed. csiv). 



CONSUMEES' CARBON CO. et al. v. ELLIPTICAL CARBON CO. (Cir- 
cuit Court of Appeals, Seventh Circuit. October 8, 1902.) No. 900. Appeal 
from the Circuit Court of the United States for the Northern Division of the 
Northern District of Illinois. Charles M. Peck, for appellant Charles A. 
Brown, for appellee. Affirmed without opinion. 



C. O, OWEN & CO. V. LAW. (Circuit Court of Appeals, Seventh Circuit. 
August 28, 1902.) No. 922. Appeal from the District Court of the United 
States for the Northern District of Illinois. A. N. Eastman and Frank White, 
for appellant. E. 0. BrovFU, George Packard, and W. Tudor Ap Madoc, for 
appellee. Dismissed on stipulation of eounsel. 



DUKE V. DUPRE et al. (Circuit Court of Appeals, Pifth Circuit. Decem- 
ber 9, 1902.) No. 1,045. Appeal from the Circuit Court of the United States 
for the Northern District of Texas. J. M. McCormick, for appellant. W. M. 
Sleeper, for appellee. Before PARDEE and SHELBY, Circuit Judges, and 
PARLANGE, District Judge. 

PER CURIAM. We find no error in the rulings of the trial judge, nor on 
the face of the record, and the decree of the circuit court Is affirmed. 



DUPREE V. MANSUR & TIBBETTS IMPLEMENT CO. et al. (Circuit 
Court of Appeals, Pifth Circuit. November 25, 1902.) No. 1,171. Appeal from 
the District Court of the United States for the Northern District of Texas. 
W. M. Sleeper, for appellant. Geo. Clark, D. 0. Bolinger, James D. William- 
son, and J. M. McCormick, for appellees. Before PARDEE and SHELBY, 
Circuit Judges, and BOARMAN, District Judge. 

PER CURIAM. The transcript shows that much évidence v?as taken in 
the trial court, on which the report of the référée and the judgment of the 
trial ju(lge denying the appellant a diseharge were based. Without an agreed 
statement of facts or the production of the évidence taken in the court be- 
low, the appeal in this case cannot be considered. The judgment of the 
district court is affirmed. 



FEDER v. STEWART, HOWE & MAY CO. (Circuit Court of Appeals, Sec- 
ond Circuit. December 2, 1902.) No. 1. Appeal from a decree of the United 
States circuit court for the Southern district of Nev^ York holding invalid 
letters patent No. 29,350, granted to Harry Feder for a design for skirt bind- 
ing. The opinion of the court below will be found in 105 Fed. 628. Kenyon 
& Kenyon and Alan D. Kenyon, for appellant. Wetmore & Jenner and Law- 
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rence E. Sexton, for appellee. Before LACOMBE, TOWNSEND, and OOXE, 
Circuit Judges. 

COXË; Circuit Judge. The patent In suit. No. 29,350, was granted to the 
appellant for a design for a brush-edge skirt blnding. In vlew of the large 
iiumber of slmllar designs found in the record, It Is extremely doubtful if 
the Feder design is sufficlently dlstlnctive in appearance to be the subject of a 
patent. However thls may be, It Is manlfest that, In any event, the patent, 
if upheld at au, must be restrlcted to the design there lUustrated, and as so 
construed the ' appèllee does not Infrlnge. A purchaser of sklrt binding, 
anxious to secure the patented design, would necessarily hâve to study it 
with référence to Its minute détails In order to ' differentiate It f rom the 
large number of slmllar pattems sold on the market, ail having the same 
gênerai features. Such a purchaser could not be deceived by the appellee's 
binding, where the staggered Une is found at the top of the heading, instead 
of being placed alœost directly above the brush, as in the design of the patent. 
The decree is affirmed. 



GORHAM V. BROAD RIVER TP. («rcult Court of Appeals, Fourth Cir- 
cuit. November 6, 1902.) No. 436. In Brror to the Circuit Court of the 
United States for the District of South Carolina, at Charleston. See 113 Fed. 
83. J. E. Burke, for plaintlfC In error. W. B. McCaw and D. B. Finley, for 
défendant In error. Before MORRIS, BRAWLBY, and WADDILL, District 
Judges. 

PEE OURIAM. In the foregoing flndlngs (109 Fed. 772) the facts are clearly 
stated, and the conclusions of law are fuUy supported by the authorities 
clted. We adopt the opinion of the circuit Judge, and do not deem it neces- 
sary to add to it. Judgment afflnned. 



GREEN et al. V, WESTERN UNION TEL. CO. (Circuit Court of Appeals, 
Flfth Circuit. November 25, 1902.) No. 1,148. In Error to the District 
Court of the United States for the Western District of Texas. William 
Aubrey, for plalntlffs In error. Geo. H. Fearons and J. E. Webb, for de- 
fendant In error. Before PAEDEE and SHBLBT, Circuit Judges, and 
BOAEIMAI5, District Judge. 

PBR CJtfBIAM. It is very doubtful whethCT the record in this case présents 
any question for our review. See Morris v. Jackson, 9 Wall. 125, 19 L. Ed. 
608; Martlnton v. Falrbanks, 112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 862; 
Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 L. Ed. 373; St. Louis 
V. Western Union Tel. Co., 148 U. S. 92, 13 Sup. Ct. 485, 37 L. Ed. .380. 
The plalntlfE In error nrges that the évidence does not support the finding 
that there was a contract between the parties, which precludes the right to 
recover on a quantum merult. The évidence in the case is ail found in the 
blll Of exceptions, and we hâve examined the same. We are satlsfled that the 
flnding of the trial Judge is amply supported by the évidence. The judgment 
of the circuit court Is afflrmed. 



HECKMAN et al. v. MARTIN et al. (Circuit Court of Appeals, Nlnth Circuit. 
October 27, 1902.) No. 828. Appeal from the District Court of the United 
States for the First Division of the District of Alaska. Winn & Shackleford 
and Oscar Foote, for appellants. Elliott McAllister, for appellees. Cause dis- 
mlssed for fallure to print record required by rule 23 (31 C. 0. A. cxxxvii, 
90 Fed. cxxxvii). 



HOWELL TORPEDO CO. V. B. W. BLISS CO. (Circuit Court of Appeals, 
Second Circuit. December 2, 1902.) No. 32. Appeal from the Circuit Court 
of the United States for the Bastern District of New York. Appeal from a 
decree of the circuit court, Bastern district of New York (111 Fed. 906), dis- 
mlssing blll for alleged infrlngement of United States patent No. 311,325, to 
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Admirai John A. Howell, January 27, 1885, for improvements in marine tor- 
pedoes. Tlie défendant uses what is known as the "Obry Steering Gear." 
Ernest Wilkinson, for appellant. Arthur C. Fraser, for appellee. Before 
WALLAOE, LACOMBE, and TOWNSBND, Circuit Judges. 

PEU CURIAM. We think it uunecessary to add anythirig to the clear and 
exhaustive discussion of tlie intrlcate question presented on this record, which 
■\vill be found in Judge Thomas' opinion In the circuit court. We concur 
fuUy in hls reasoning and hls conclusions. The decree Is affirmed, wlth 
«osts. 



JEUNG JUEN HO v. UNITED STATES. (Circuit Court of Appeals, Ninth 
€ireuit. October 6, 1902.) No. 755. In Error to the District Court of the 
United States for the Northern District of California. Samuel M. Shortridge, 
Iiouis P. Boardman, and Denson & Schlesinger, for plaintiff in error. Mar- 
shall B. Woodworth, U. S. Atty. Before GILBERT and ROSS. Circuit Judges, 
and HAWLEY, District Judge. 

ROSS, Circuit Judge. The facts in this case are stronger for the govern- 
ment than were those In the cases of Jeung Lin Heung v. U. S. (No. 764) 
116 Fed. 1020, and Lee Ah Yin v. U. S. (No. 756) 116 Fed. 614, disposed of at 
the last term of the court. What was then said by this court, applied to 
the record in the présent case, nécessitâtes an affirmance of the judgment 
appealed from. The judgment is affirmed. 



KELEHER v. FRANKLIN COUNTY. (Circuit Court of Appeals, Seventh 
Circuit. October 7, 1902.) No. 914. In Error to the Circuit Court of the 
United States for the Southern District of Illinois. George A. Sanders, for 
plaintiff in error. D. M. Browning, for défendant In error. Dismissed, for 
failure to file brief, pursuant to rule 24 (31 0. C. A. cxvi, 90 Fed. cxvi). 



In re KELLOGG. (Circuit Court of Appeals, Second Circuit. December 2, 
1902.) No. 15. Pétition to Review an Order of the District Court of the 
TJnited States for the Western District of New York. This cause come.s 
hère upon pétition to review a décision of the district court sustaining the 
claim of the Berlin Machine Works to recelve spécifie personal property, or 
Its value, which property was in the possession of the bankrupt under a 
contract of sale which speciflcally provlded that title should not pass till 
payment for the same was made. No payment has been made. Frank H. 
Robinson, for petitioner. John Griffin, opposed. Before LACOMBE, TOWNS- 
END, and OOXE, Circuit Judges. 

PBR CURIAM. The facts are fully set forth in the opinion of the district 
judge, and there is no dispute about them. He has carefuUy discussed the 
propositions of law arising thereon, and we concur in his reasoning and con- 
clusions. It seems unnecessary, therefore, to file any additional opinion hère, 
especially In view of the circumstance that the subject has recently been dis- 
cussed by this court in Re New York Bconomical Printing Co., 49 C. C. A. 
133, 110 Fed. 514. It was held in that case that "the bankrupt act does not 
vest the trustée wlth any better right or title to the bankrupt' s property 
than belongs to the bankrupt or to his creditors at the time when the trustee's 
title accrues. The présent act, like ail preceding bankrupt acts, contem- 
plâtes that a lien good at that time as against the debtor and as agalnst 
ail of his creditors shall reniain undisturbed." Inasmuch as by the New York 
etatute a condltional sale, such as this, of property not delivered to the vendee 
for consumption or sale (In re Garcewich [O. C. A.] 115 Fed. 87), Is void only 
as against subséquent purchasers or pledgees or mortgagees in good faitli, 
and not against creditors, the décision in Re New York Economlcal Printing 
Co., supra, is controlling of the case at bar. Petitioner appréciâtes this fact, 
and his argument is addressed to a reargument of the questions settled in that 
case. We see no reason to change the opinion therein expressed, which was 
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enuncîated after a careful considération of the bankrupt law. No authority 
confllctlng wttli''this *lews therein expressed Is cited; for cases In which by 
the State làw Cdindltional sales are vold as agalnst credltors are net in con- 
fllct with such opinion. The order of the district court (112 Fed. 52) is af- 
flrmed, wlth coBtB. *6ee 113 Fed. 120. 



KEMP et al. V. JENNINGS. (Circuit Court of Appeals, EIghth Circuit. 
September 29, 1902.) No. 1,831. In Error to the Court of Appeals of tlie 
United States for the Indien Territory. 0. W. Patchell, for défendant In error. 
Docketed and dismissed, pursuant to nile 16 (31 C. 0. A. dix, 90 Fed. dix), 
on motion of the défendant in error. 



LARIMORB et al. v. WRIGHT. (Circuit Court of Appeals, Ninth Circuit. 
October 6,.1902.) No. 885. In Error to the District Court of the United States 
for the Second Diylsion of the District of Alaska. Ira D. Orton, F. D. Fuller, 
J. O. Campbell, and W. H. Metson, for plalutifEs in error. ITpon motion of 
J, 0. (^mpbell, Ésq., counsel for plalntifls In en-or, cause dismissed. 



LOUISVILLE TRUST 00. v. LOUISVILLE, N. A. & C. RY. 00. (Circuit 
Court of Appeals, Seventh Circuit. October 30, 1902.) No. 785. Appeal from 
the Clrpult Cou^t of the United States for the District of Indiana. St. John 
Boyle and gwager Sherley, for appellant. Adrlan H. Jolinè, O. W. Kretzinger, 
EJ. C. Field, and H. B, Turnèr, for appellee. Dismissed on motion of counsel 
for appellant. 



LOUISVILLE & N. R. 00. et al. V. MILLER GRAIN & ELEVATOR 
CO. (Circuit Court of Appeals, EIghth Circuit. September 29, 1902.) No. 
1,742. In Error to the Circuit Court of the United States for the Eastem 
District of Missouri. P. Taylor Bryan, F; W. Lehmann, and Percy Wemer, 
for plaintlffs In error. Adlel Sherwood and Frederick H. Bacon, for défendant 
In error. Wrlt of error dismissed, at costs Of plaintifCs in error, pursuant to 
stipulation. 



MCOLAUGHRT v. READ. (Circuit Court of Appeals, EIghth Circuit. 
October 27, 1902.) No. 1,745. Appeal from the Circuit Court of the United 
States for the District of Kansas. John S. Dean, for appellant. Jolin H. 
Atwodd and William W. Hooper, for appeUee. Dismissed, on motion of ap- 
pellanti wlthout costs to elther party in this court. 



NATIONAL BANK OF REPUBLIC v. OITY NAT. BANK. (Circuit Court 
of Appeals, Seventh Circuit. September 24, 1902.) No. 919. In Error to the 
Circuit Court of the United States for the Northern District of Illinois. Jacob 
Newman, for plaintlfC In error. Joseph H. Defrees, John G. Campbell, and 
William Brace, for défendant in error. Dismissed on stipulation of counsel. 



NORTHERN PAO. RT. CO. v. CUNNINGHAM. (Circuit Court of Appeals, 
Nlnth Orcult. September 8, 1902.) No. 824. In Error to the Circuit Court 
of the United States for the Northern Division of the District of Washington. 
James F. McElroy and i3. S. Grosscup, for plaintiflf In error. Balliuger, 
Ronald & Battle, for défendant In error. Upon stipulation of counsel for the 
respective parties, cause dismissed. 
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OLCOTT et al. v. CARTWRIGHT et al. (Circuit Court of Appeals, Flfth 
Circuit. November 25, 1902.) No. 1,022. On Reliearing. Before PARDBE, 
McCORMICK, and SHELBY, Circuit Judges. 

PER CL'RIAM. No one of tlie judges who participated in tlie décision of 
tliis case (115 Fed. 1020) desiring a reliearing, the application for rehearing is 
denied. 



PIPER V. CASHELL et al. (Circuit Court of Appeals, NIntli arcult.) No. 
853. In Error to tlie District Court of the United States for the Second Di- 
vision of the District of Alaslsa. H. E. Shields and C. S. Hannum, for plain- 
tift' in error. Samuel Knight, for défendants in error. 

PER CURIAM. In the above-entitled cause, counsel for the défendants in 
error having ealled the attention of the court to the fact that counsel who 
signed the brief for the plaintiff in error therein are not members of the bar 
of the circuit court of appeals, thereupon the court held that briefs which 
were not signed by counsel whose qualifications were consistent with the re- 
quirenients of rule 7 of the court (31 C. 0. A. cxliv, 90 Fed. cxliv) would not 
be considered by the court. 



PLATT V. WILMOT. (Circuit Court of Appeals, Second Circuit. October 
30, 1902.) No. 126. In Error to the Circuit Court of the United States for 
the Northern District of New York. Before WALLACE, LACOMBB, and 
TOWNSEND, Circuit .Tudges. 

PER CURIAM. Counsel having conceded that the questions Involved 
herein are essentlally the same as those in the case of Hobbs v. Bank (here- 
tofore decided) 41 C. C. A. 205, 101 Fed. 75, the décision of the court below 
is afiBrmed, on the authority of that case. 



ROUTAN V. MATHIAS. (Circuit Court of Appeals, Seventh Circuit. Octo- 
ber 17, 1902.) No. 897. Appeal from the District Court of the United States 
for the Northern Division of the Northern District of Illinois. ,Iames H. 
Hooper, for appellant. George W. Miller, for appellee. Afflrmed wlthout 
opinion. 



STATE BANK OF HUMBOLDT et al. v. NATIONAL SURETY CO. OF 
NEW YORK et al. (Circuit Court of Appeals, Eighth Circuit. December 1, 
1902.) No. 1.530. Appeal from the Circuit Court of the United States for the 
District of Nebraska. John L. Webster and Isham Reavis, for appellants. 
Charles J. Greene and Ralph W. Breckenridge, for appellees. Appeal dis- 
missed, with costs. 



STRAND V. GRIFFITH et al. (Circuit Court of Appeals, Eighth Circuit. 
December 1, 1902.) No. 1,787. In Error to the Circuit Court of the United 
States for the District of Minnesota. Henry J. Gjertsen, for plaintiff in error. 
A. B. Jackson, for défendants in error. Dismissed, on motion of défendants 
in error, with costs, pursuant to raies 23 and 24 (31 O. O. A. clxiii, cliiv, 90 
Fed. clxiii, clxiv). See 109 Fed. 597. 



SWEENBY et al. v. HANLEY. (Circuit Court of Appeals, Nlnth Circuit. 
October 30, 1902.) No. 848. Appeal from the Circuit Court of the United 
States for the Northern Division of the District of Idaho. W. B. Heybum, 
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for appellant. John R. McBrlde, for appellee. Appeal duly argiiea and siab- 
mitted to the court for considération and décision. Order of circuit court of 
date May 17, 1902, granting an Injunction, afflrmed, with costs. 



WALMARK r. AMERICAN BRIDGE C50. (Circuit Court of Appeals, 
Seventh Circuit. October 14, 1902.) No. 899. In Errer to the Circuit Court of 
the United States for the Northern Division of the Northern District of Illi- 
aois. Edward Maher, for plaintifC in error. Francis Lackner, Otto C. Butz, 
and Amos 0. Miller, for défendant In error. Afflrmed wlthout opinion. 



WARRBN FHATHEEBONE CO. v. DODGB. (Circuit Court of Appeals, 
First Circuit November 14, 1002.) No. 453. Appeal from the Circuit Court 
of the United States for the District of Massachusetts. Seabury C. Mastick 
and Frederick L. Emery, for appellant. J. Steuart Rusk, for appellee. An 
agreement was flled, signed by counsel for both parties, for the dismlssal 
«f the appeal, wlthout costs, and thereupon the court (COLT, Circuit Judge, 
sitting) ordered that the appeal be dismissed, wlthout costs, and that mandate 
issue forthwith. See 117 Fed. 860. 



WILD GOOSB MINING & TRADING CO. et al. v. WINTBRS et al. 
(Circuit Court of Appeals, Nlnth Circuit. September 8, 1902.) No. 783. 
Appeal from the District Court of the United States for the Northern Division 
of the District of Washington. Preston, Oarr & Gilman, for appellants. 
Greene & Grifflths, for appellees. Upon application of counsel, cause dis- 
missed. 



WONG AH QUIE v. UNITED STATES. (Circuit Court of Appeals, Nintb 
Circuit. October 6, 1902.) No. 759. Appeal from the District Court of the 
United States for the Northern District of California. Denson & Schlesinger, 
for appellant. Marshall B. Woodworth, U. S. Atty. Before GILBERT and 
ROSS, Circuit Judges, and HAWLEY, District Judge. 

HAWLEY, District Judge. In the face of the repeated décisions of this 
court, we eannot say that the Judgment hereln, flnding that appellant was 
born in China, was clearly against the weight of évidence. The further ques- 
tion presented, as to whether or not a CJhlnese prostltute comes within the term 
"Ghinese laborer," as used in the acts of eongress, was decided in the affirma- 
tive In the case of Lee Ah Yln v. U. S. (G. O. A.) 116 Fed. 614. The judgment 
of the district court Is afllrmed. 



AMERICAN GRAPHOPHONE CO. v. UNIVERSAL TALKING MACH. 
MFG. 00. et al. (Circuit Court, S. D. New York. September 5, 1902.) 
Motion for Preliminary Injunction. C. A. L. Massie, for the motion. Howard 
W. Hayes, opposed. 

LAOOMBE, Circuit Judge. When this motion was under advisement some 
weeks ago, the clrcumstantial évidence presented by the marklngs on the 
disks was most persuasive. It was flifllcult to understand how it could be 
possible that thé effect could be produced In a substance so soft it could be 
pushed aside wlthout cutting or removàl. Nevertheless the sworn déniais 
were so positive, It seemed better to leave the question to be determined 
until after the proofs had been taken. The évidence which has now been 
presented by the défendant, many questions qulte crucial in their character 
not being answered, does not overcome the case made by the exhlbits and the 
affidavits presented on the original motion. The motion, now renewed upon 
the pleadings and affidavits already on filé, the exhlbits heretofore presented» 
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the déposition of Cheney, and the affldavits submitted by défendant, is 
granted, and preliminary Injunction as prayed will issue. Injunction not to 
become operatlve for 10 days after this décision, and If, wlthin such time, 
défendants take an appeal and claim préférence, an order will be made stay- 
ing opération of the Injunction until after décision of court of appeals. 



BRY V. LUPTON et al. (Circuit Court, S. D. New York. September 6, 
1902.) In Equlty. Horwitz & Samuels, for complainant. Charles 0. Brew- 
ster (Wallace Macfarlane, of counsel), for défendants. 

HAZEL, District Judge. The allégations of fraud contalned in the bill are 
not sustalned by the proofs. The balance sheets presented to complainant, 
in vlew of the mistakes pointed out by his expert accountant, did not become 
an account stated. The complainant objeeted to each account when pre- 
sented, giving as his reason that the balance sheet did not contaln a true 
statement of the business. There was Yery little ground to the objection. 
A few errors were discovered, however, and I do not think the statements 
were conclusive. The bill also allèges that the unsettled accounts between 
the parties are numerous and complicated. It is therefore deemed best to 
take jurisdiction of the subject-matter in equlty. The complainant had no in- 
terest in the wheels, bobbins, molds, or office fixtures at the termination of the 
contract. The agreement to share in net protits expressly provided that 
"tools and other necessary requisites for starting a new business shall be 
put down as expenses." I think the articles mentioned corne wlthin the classi- 
fication. The allégations of undervaluation of merchandise and the claims 
to profits arising out of the Insurance received by défendants are only sus- 
talnable on the ground of défendants' fraud. As no substantial proofs are 
before me upon which to base an adjudication, either that the acts of the 
défendants were fraudulent or that complainant had any Interest In the ma- 
chinery or property of the défendants, thèse items are not allowed. Défendant 
Edward A. Lupton's charge of $225 for expenses in gding to England is Ob- 
jeeted to by complainant. The charge is attempted to be justifled by défend- 
ant Edward A. Lupton, who says that his trip to Europe concerned the com- 
plainant as one Interested In their business; it being for the beneflt of the 
enterprise. As Watson, one of the défendants, was in England at the time, 
it is not clear that Lupton's visit was necessary. Furthermore, Lupton stated 
to complainant, before leaving, that his object in going to England was to 
visit relatives. The complainant should not be forced to contribute to this 
expense. The answer admits an indebtedness to complainant on account of 
the contract amounting to $419.15. This entitles complainant to a decree for 
the amount offered, together with Ç56.25, his proportion of the ?225 Item dis- 
allowed, making in ail $475.40. The action having been originally brought in 
the State court, where costs would be allowed, the recovery hère is with costs. 
Kreager v. Judd (O. C.) 5 Fed. 27. Let a decree be entered accordingly. 



OIMIOTTI UNHAIRING CO. et al. v. NEARSEAL UNHAIRING CO. 
(Circuit Court, S. D. New York. November 24, 1902.) Final Hearing on 
Pleadings and Proofs. Louis C. Raegener, for complalnants. Wm. A. RedUing 
and Wm. B. Greeley, for défendant. 

LACOMBE, Circuit Judge. It Is not perceived that the record hère pre- 
sented Is materially différent from that which was before the circuit court 
of appeals (115 Fed. 507) on appeal from the order for preliminary injunc- 
tion. No additlonal prior patent or publication Is introduced. No additionat 
prior machine is shown. The experts' testimony in response to question and 
cross-questlon Is fuller than it was when presented on affldavits merely, and 
the prior décision is, of course, discussed by them and criticised for suppssed 
errors of assumption or reasoning; but the entire argument of défendant is 
In reality a plea for reconsideration of the former opinion on substantially 
the same state of facts. That plea should be addressed properly to the court 
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of appeals. Thla court will foUow the construction already placed upon the 
«ighth clâliB'Qf the Sutton patent, although that construction Vf&a not by a 
unaùlnious C%rt. "Hie machines asserted to be tnfringe'ments are the Identical 
machiiiés alrèafly held to be wlthln the elghth claim, and the decree hère 
should lié In accOrdance with the décision of the appellate tribunaL Oomplaln- 
ants mày tkJte the usual decree, with cost». 



COEÏELYOTJ pt al. t. CARTBR'S INK 00. (Circuit Court, S. D. New 
Yorli. August 23. 1902.) Sam'I O. Edmonds, (or the motion. Henry W. 
Taft, opposed. 

LACOMBÉ, Circuit Judge. Oomplainant may take a restraining order in 
the gênerai form of the injunction In the Lowe Case, 1. e. closely restrlcted 
to sales àdvertisements calculated to Induce persons who bought Neostyle ma- 
chines under'contract as to the klhd of ink to be used to violate their con- 
tract The pa'pers seem to Indlcate that the statements of defendant's sell- 
Ing agent wefe not suggested by défendant or its offlcers; but it is, of course, 
responsible for the statements, as well as the sale, to the extent, at least, 
that complàlnant may protect Itself by injunction aRalnst the acts of some 
f urther over-zealous agent. Order to be settled on notice. 



FOWLER et al. V. JARVIS-OONKLIN MOHTGAGE TRUST 00. (Cir- 
cuit Court, S. D. New Yorir. August 23, 1902.) Pétition of Bzra lipplncott. 
Steele, De Friese & Frothingham, for petitioner. 

LACOMBE, Circuit Judge. It is not percelved that the additional affldavits 
ma terlally change the situation fronj what it was in Aprll, 1900, when a llke 
application was denled. It is sought to obtain an order turnlng over the entire 
balance oï the fund, which was kept to meet belated claims of similar char- 
acter, to the petitioner. There is no assurance but what, the next month after 
that is doHe, some one else wUl appear to claim a part of It, with better 
excuses for delay. The motion is denled, on the ground of lâches, with 
leave to renew at the expiration of 10 years from the final decree. If no other 
claims shall iiave been presented before that tlme entltled to share the 
proceed^ iWÎth Mr. Lippincott, It may be qulte appropriate to tum over the 
balance then remainlng, after expenses of storage and commissions, to him. 



LOAIZA et al. ▼. TJNITBD STATES. (Circuit Court, S. D. New York. 
August 23, 1002.) Frank 0. Avery, for importers. Henry L. Bumett, for 
the United States. 

LACOMBE, Circuit Judge. The décision of the board of gênerai appralsers 
l8 afflrmed. The record discloses no évidence to support the allégations of the 
pétition on which appellants rely. 



MOVIUS et al. T. UNITED STATES. (Circuit Court, S. D. New York. 
November 6, 1902.) No. 67. Appeal by the Importers from a Décision of the 
Board of General Appralsers Which Afflrmed the Classification by the Col- 
lecter of the Importation in Question. Hartley & Coleman, for importers. 
Charles D. Baker, AsBt U. S. Atty. 

TOWNSEND, District Judge. The merchandlse in question was assessed 
for duty as à coal tar color or dye, under paragraph 82, Tariff Act 1883, and 
wafe clalmed toi bè free as an acld used for médicinal purposes, under para- 
graph 394 of sald act This question has already been decided by the circuit 
court of appeals in Matheson & Co. v. U. S., 18 C. C. A. 143, 71 Ped. 394; 
and, followlng the rullng there laid down, the décision ot the board of ap- 
pralsers is reversed. 
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SELCHOW et al. V. CHAFFEE & SBLOHOW MFG. 00. (Circuit Oourt, 
S. D. New York. September 22, 1902.) Motion for preliminary Injunction. 
Arthur v. Briesen, for the motion. A. Bell Malcomson, opposed. 

LAOOUBE, Circuit Judge. Most of the questions presented should be re- 
served tlll final hearing. Défendant, however, until then, should refrain from 
marking games of "Parchesi" with, and from selling or ofCering to sell or 
advertlslng said games under, the name "Selehow," elther slngly or in com- 
bination wlth other words. The opération of this injunction is suspended 
for five days after eutry of order to enable défendant to change the labels on 
goods already manufactured. 



WESTINGHOUSE AIR BRAKB CO. v. OHKISTENSBN ENGINEERING 
CO. (Circuit Oourt, S. D. New York. October 18, 1902.) For former opinions, 
see 103 Fed. 491, and 113 Fed. 594. Wm. A. Jenner, for the motion. Fred'k 
H. Betts, opposed. 

LACOMBE, Circuit Judge. Défendant may hâve 10 days from to-day in 
which to examine not more than two witnesses to testlfy that the two valves 
made by complainants and subjected to experiment are not made In accord- 
ance with the Holleman patent. In ail other respects the motion is denied. 
The taklng of this surrebuttal testimony shall not operate to change the posi- 
tion of the cause on the equity calendar. 



WESTON BLECTRICAL INSTRUMENT 00. v. STEVENS et al. (Circuit 
Court, S. D. New York. October 3, 1902.) In Equity. Suit for infringe- 
ment of patents. On motion for leave to take testimony in surrebuttal. 
Guthrie, Oravath & Henderson, for the motion. Kenyon & Kenyon, opposed. 

LAOOMBE, Circuit Judge. Défendants may call not more than two wit- 
nesses to testlfy that an instrument construeted in accordance with drawing 
of December, 1888, would in their opinion be inoperative, briefly stating their 
reasons for entertaining such opinion, or not more than two witnesses to 
testlfy that they hâve tried to operate an instrument made in conformity 
to such drawing and hâve failed to succeed. (2) The motion to take sur- 
rebuttal wlth regard to publication in the London Electrician September 2 
and 16, 1882, is denied. (3) As to each of the new publications put in In re- 
buttal, and referred to in paragraph 3 of the motion, défendants may call one 
witness to testlfy what he understands such publication to diselose. (4) Pro- 
fesser Anthony's statement in cross-question 223 is stricken out. The motion 
for surrebuttal as to split-spool denied. Ten days' tlme allowed to take this 
surrebuttal. 



WHEATON V. DAILY TEL. 00. (Circuit Court, S. D. New York. August 
25, 1902.) Motion to Compel a Bank of Deposit to Tum Over Balance to 
Receiver. Gould & Wilkie, for the motion. Kneeland Moore, opposed. 

LACOMBE, Circuit Judge. The bank chould pay over to the receiver the 
balance of $1,982.86, with interest from the date when receiver demanded it. 
That date is not disclosed by the papers. It may be shown by affidavit on 
settlement of order. This is without préjudice to whatever claim to a préfér- 
ence the bank may be advised to urge touching so much as it claims as 
créditer. 
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